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On September 11, 2015, the Copyright Royalty Jsidthe “Judges”) referred the
following novel material question of law to the Rstgr of Copyrights: “Does Section 114 of the
Act (or any other applicable provision of the Aptphibit the Judges from setting rates and
terms that distinguish among different types oegaties of licensors, assuming a factual basis
in the evidentiary record before the Judges dematest such a distinction in the marketplace?”
On October 14, 2015, the Register of Copyrightg@avsupplemental briefing to address three
specific inquiries implicated by the Judges’ redérr Pandora writes briefly to address the first
and third of those inquiri€s.

With respect to the first inquiry, Pandora reférs Register to Pandora’s October 2, 2015
Initial Brief in Response to the September 11, 20t8er Referring Novel Material Question of
Law (Pandora’s “Opening Brief”), which demonstratkdt there is no evidence of an intent by
Congress to allow for the establishment of ratestamms that distinguish among different types
or categories of Section 114 licensors. Indeeeyasspointed out, the language and structure of
Section 114 point in the opposite direction, corpglthe conclusion that Congress intended
that the Judges woulbt distinguish among different types or categorieboginsors when
setting rates and terms. Pan. Op. Br. 2-3. Hawy@ss intended otherwise, it would have done
precisely what it did when granting the Judgesatimtority to distinguish between services:
explicitly grant such authority and provide a béfcriteria to consider in making such
distinctions. Id. Where Congress has provided explicit authority gmidance for
differentiating between licensees but is complesdnt as to licensors, ordinary canons of

statutory interpretation and simple logic compel tonclusion that Congress did not intend to

! pandora takes no position on the Register’s seitmpiry regarding the impact that a decision
to the question posed by the Judges here mightdrapeoceedings addressing other statutory
licensesge.g., the Section 115 license.



authorize the Judges to set different rates amastéor different categories of licensonsl.
Pandora’s review of the legislative history citadhe Register’s first question reveals nothing
that remotely calls this conclusion into question.

With respect to the third inquiry from the RegistPandora’s prior briefing highlighted
controlling precedent dictating that where, as heogparty has proposed a methodology for
“establishing differential values for individualwsad recordings or various categories of sound
recordings,” there is “no alternative but to fift the value of each performance of a sound
recording has equal value.” Pan. Op. Br. 3-4 (mgdDeter mination of Reasonable Rates and
Terms for the Digital Performance of Sound Recordings (Final rule and order), Docket No. 96-5
CARP DSTRA, 63 Fed. Reg. 25394, 25412 (May 8, 1998he soundness of that conclusion is
reinforced by the recognition that a determinapenmitting different rates based on asserted
types or categories of licensors would unleashsh dioadministrative and compliance
complexities that would undermine the conveniehed €ongress sought to provide to services
entitled to the statutory license, any attemptaolcgion of which is nowhere addressed in the
hearing record. See Pan. Op. Br. 4-6. Such a conclusion is also ceteyl in line with basic
principles of due process, as reflected in bothGbastitution and the Administrative Procedure
Act, which prohibit the Judges from setting rated germs that distinguish between categories
of licensors when no party has proposed such digtims and no party has had the opportunity to
be heard on the likely consequences of doing sati@ | of iHeartMedia Inc.’s Supplemental
Brief explores those due process concerns at leRgtidora joins in that portion of

iHeartMedia’s briefing.



For the foregoing reasons, and for those set farthe prior briefing of Pandora,
iHeartMedia, Sirius XM, the National AssociationBrfoadcasters, and A2IM/AFM/SAG-

AFTRA, the Register should respond “YES” to theeredd question.
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