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Report to the Librarian of Congress
by the Register of Copyrights

THE COPYRIGHT OFFICE
"People serving people," the theme of a photomontage mounted during fiscal 1984 in the halls
of the Copyright Office, is also the phrase that
best describes the Copyright Office during that
year. For it was a year in which the office
reached out to the commui~itiesit served-to
authors and creators of ariginal works, to the international copyright community, and to the
Congress of the United States, as well as to its
own staff.

REACHING OUT

The Copyright Office was host to many international visitors this fiscal year. In November 1983,
before the Intergovernmental and Berne Convention executive meetings on international copyright issues, guests arrived at the Copyright
Office to share their concerns about issues as
diverse as home video and audio recording,
computer software protection, and the Brussels
Satellite Convention. In June 1984, when the
office hosted a symposium on the sources of international copyright law, distinguished guests
From various executive agencies attended as well
as guests from overseas.
In February 1984 the Copyright Office, at the
request of the committees of the Senate and
House of Representatives that deal with issues
relating to copyright, hosted a Congressional
Copyright and New Technologies Symposium
which brought together congressional representatives with futurists, representatives of hightech industries, and copyright experts. Register
of Copyrights David Ladd welcomed the opportunity to provide a forum where issues could be
approached 'not polemically, but thoughtfully."
The symposium featured exhibits of new technologies ranging from satellite disks to optical
and audio laser-mad disks.

Using new technologies to communicate
about technological issues. the Copyright Office
in March 1984 cosponsored a teleconference that
allowed participants in five cities across the
Unitecl States to listen and speak via satellitetransmitted video and audio connections. Working together with Legal Times and Law and
Business, Inc., and in cooperetion with the
Copyright Society of the United States of America and the American Intellectual Property Law
Association, the Copyright Office invited participants to consider 'Software Protection: The
U.S. Copyright Office Speaks on the Computer1
Copyright Interface" at the Hall of Flags of the
U.S. Chamber of Commerce in Washington,
D.C., and in four other cities. Teleconference
panelists discussed the registration of software,
copyrightability of data bases, international protection of computer software. and recent developments in these areas of the law.
In the Copyright Office preparations were
made for a major permanent exhibit displaying
the many contributions that the concept of copyright has made to American letters, art, and commerce. Entitled "By Securing to Authors: Copyright, Commerce, and Creativity in America." the
exhibit features landmark copyright cases as
well as unusual items illustrating those cases,
one of the most notable of which is the "Maltese
Falcon."
During the fiscal year the Copyright Office
developed and began using a multipmjector
slide show entitled "Authors, Artists, and Copyright." The show emphasizes both the importance of copyright to authors and artists and the
complexities of copyright registration.

CONSULTATIVE MANAGEMENT
Fiscal 1984 was the year in which the Copyright
Office took major steps toward establishing
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consultative management'as the dominant view
among managers and staff and toward improving productivity based on this model. In July
1984. management reprqsentatives of the Copyright Office signed a three-year agreement with
AFSCME Locals 2910 and 2477 to extend the life
of the hbor/Management Working Group organized to consult weekly on staff concerns.
Consultative management, defined as a clear
articulation of employee involvement in an organization's goals and efforts toward those goals,
was proposed by the Copyright Office management team in 1981 as a solution to ongoing
backlogs and other problems related to productivity. Initial workshops held in 1982 with Copyright Office management crystallized a commitment to installing consultative management as
a modus operandi. The office followed up that
commitment by offering training in the techniques of consultative management to all managers and staff.
Task forces organized along the principles of
consultative management attacked problems
associated with Copyright Office automation,
redesign of application forms, and reorganization of document registration. A pilot project for
recording documents began in September 1984,
and another for handling serials on a productline basis is scheduled for fiscal 1985.
REPORTING TO THE U.S. CONGRESS

In September 1984 the Copyright Office submitted a report to the United States Congress
entitled T o Secure Intellectual Property Rights
in Foreign Markets." The report, requested by
Senator Patrick I. Leahy, a member of the Senate
Subcommittee on Patents, Copyrights, and
Trademarks, Committee on the Judiciary, and
Congressman Michael Barnes, chairman of the
Subcommittee on Western Hemisphere Affairs,
House Committee on Foreign Affairs, dealt with
the piracy of American works. including books,
sound recordings, and motion pictures, in various regions of the world. The report, which
identified and described problem areas and provided a specific agenda for congressional action,

was presented to the Congress by Register of
Copyrights David Ladd at a hearing on September 25.
MONITORING INTEUEerVAL PROPERTY
PROTECTION ABROAD
During fiscal 1984 the Register of Copyrights
visited Mexico, Canada, Taiwan, Singapore, and
the People's Republic of China, where he conferred with local officials on issues related to the
protection of intellectual property. In March Mr.
h d d delivered a lecture entitled "Securing the
Future of Copyright: A Humanist Endeavor" at
the annual meeting of the International Publishers Association in Mexico City, and in April
he headed a U.S. trade delegation visiting Taiwan and Singapore. where the progress of
measures to curb international piracy was the
subject of much discussion. In the People's
Republic of China, where he participated in a
training program on copyright sponsored by
UNESCO, Mr. Ladd found promising progress
toward the goal of developing a copyright law
in the next five years.

Fiscal 1984 saw the development of protection
for a new form of intellectual property-the
semiconductor chip. In October Congress gave
final approval to the Semiconductor Chip htection Act of 1984 and sent it to the Resident
for signature. The new act, which becomes part
of Title 17 of the United States Code, the title
which houses the Copyright Act of 1976, confers an entirely new kind of short-term federal
protection to the intricate circuit designs that
computerchip manufacturers spend millions of
dollars to develop. Because the new act is to be
administered by the Copyright Office, the office
devoted much effort this year not only to advising the House and Senate copyright committees
on the best form of the act, but also to developing in-house procedures for administering the
new law. The new law provides for a ten-year
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term of protection after mandatory registration
with the Copyright Office.

WORKLOAD AND PRODUCTION
Acquisitions and Processing Dividon
As the office took steps toward improved control over the registration prucess through installation of an online tracking system dubbed
COINS Ill (Copyright Office In-Process System).
the Acquisitions and Processing Division undertook a major reorganization to adapt to the new
system. Several unite were combined into one,
and certain functions were transferred between
sections so that assignment of ta&a would correspond more closely to the COINS processing
sequence. The Examining and Scheduling Unit
and Master Index Unit are to be combined into
a Data Preparation and Recording Unit that will
perform the initial input of information.
The first half of COINS III began operation in
February 1984 when a full Receipt in Process
record was created for all deposit account claims
received. The cash phase of CONS 111 is to be
installed in fiscal 1985.
The Copyright Acquisitions Unit continued to
add significantly to the collections of the Library
of Congress aa new emphasis was placed on
works of local history and genealogy, as well as
on Hebraic works. The unit monitors works published with a notice of copyright of which two
copies by law should be deposited with the Library of Congress. A successful demand for the
"Dick Cavett Show" was completed; other cases
were referred to the Department of Justice for
legal action.

cedures both for examining and for reporting
progress enabled the division to maintain currency in most sections.
A pilot project for the recordation of documents related to copyright was introduced in the
Renewals and Documents Section and featured
cooperation between the Examining and Cataloging divisions and an effort to expedment with
a product-line approach.
The chief of the Examining Division and several staff members took part in the planning for
the implementation of the Semiconductor Chip
Protection Act of 1984 in the Copyright Office.
Examining Division staff member8 were responsible for procedures, development of an application form, and the drafting of a circular.
The Examining Division office issued final
practices and guide letters for works that were
published without a copyright notice or with a
defective notice more than five years before
receipt in the Copyright Office.
Another issue dealt with this year was the
problem of confidential treatment for computer
programs containing trade secrets. Requests for
special relief from other deposit requirements
also increased during,theyear, and requests for
special handling d e d an all-time high. Three
major task groups convened to solve problems
related to application forms, examining practices, and staff suggestions. Other staff members
served on interdivisional task groups.
The division welcomed Grace Reed, executive
officer, as interim division chief from September
1983 to March 1984, and Harriet Oler, formerly
senior attomey-adviser on the s M of the general
counsel, as chief beginning in March.
Information and Reference Division

Examining Division
During a year in which the number of annual
registrations completed exceeded half a million
for the first time in the history of the Copyright
Office, the Examining Division continued to
seek ways to increase its efficiency while maintaining a high level of quality. Streamlined pro-

Increasing both the quality and quantity of service to the public remained the most important
task of the Information and Reference Division
in fiscal 1084. The division handled a 34 percent increase in calls to the hotline recorders in
the Public Office and an increase of 17 percent
in inquiries made about the services of the Certifications and Documents Section, without an
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Association v. Copyright Royalty Tribunal, 724
F.2d 176 (D.C.Cir. 1983),upheld the rate adjustment of the Copyright Royalty Tribunal (CRT)
as applied to distant signal carriage and syndicated program exclusivity. The CRT rate
adjustments were made under authority of the
Copyright Act and resulted from the decision of
the Federal Communications Commission (FCC)
to deregulate those aspects of cable carriage of
dbtant signals. The court held that the CRT used
its expert judgment to devise what it considered
fair and reasonable royalty rates to reflect the
FCC rule changes. The Copyright Office then
issued regulations to implement the changes in
royalty rates made by the CRT.
In an action for a declaratory judgment. National Cable Television. Inc. v. Columbia Pictures Industries, Inc., Civ. No. 83-2785 (D.D.C.
1983). the plaintiff asked the court to decide the
manner in which royalty payments must be calculated under section 111 of thecopyright Act,
in order for the plaintiff to retain its compulsory
license to retransmit copyrighted broadcast
material owned by the defendants. At issue is
the method of calculating the gross receipts on
which the cable system musi pay royalties for
"tiers" of service that are supplied to subscribers
in addition to the "basic service." The additional
tiers of service may contain nonbroadcast programming, for which the cable system pays a
fee, as well as distant broadcast signals which
are governed by the compulsory license. The
plaintiff believes that cable systems are permitted by the Copyright Act to allocate the subscriber fees for the additional tiers of service
between nonbroadcast and distant broadcast signals and that royalties must be paid only on that
portion of the fees ascribable to the retransmission of distant broadcast signals. The defendants
take the position that all revenues received from
any tier in which any broadcast programming
appears, should be considered "gross receiptsw
for broadcast retransmission. The Copyright Office regulations support this position. Defendants also insist that "Form 3" systems, those
with semiannual "gross receiptsn in excess of
$214,000,should be required to pay a royalty
calculated as though all customers elected to

subscribe to all optional tiers of service containing one or more broadcast signals, even though
not all subscribers to the lowest tier subscribe
to the optional tiers. In April the defendants'
motion to dismiss was denied, and the court
ordered plaintiff to join the Copyright Officeas
a defendant in the action since its regulations
address the tiering issue. The Copyright Office
has filed a motion for summary judgment with
a supporting brief. In a parallel case, Cablevision
Systems Development v. Motion Picture Association of America, Inc., Civ. No. 83-1655
(D.D.C.1983). plaintiff seeks a declaratory judgment that it is correct in its interpretation that
section 111 of the Copyright Act requires the
payment of royalties based only on the revenues
received from its 'basic service" tier to which all
its customers must subscribe if they are to
receive any cable service. The defendants' position is similar to that of the defendants in the
NCTA case. The Copyright Office has also been
made a party defendant in this case. Suit was
brought against the Register of Copyrights in Cox
Cable Tucson, Inc. v. David Ladd, Civ. No.
84-534 (D.C. Ariz. 1984). for review of the
Copyright Office final regulation issued on June
29, 1984 (49 Fed. Reg. 26722).The regulation
was issued to implement a rate adjustment
authorized by the Copyright Royalty Tribunal as
a result of the FCC's partial deregulation of the
cable industry. Plaintiff objected to one particular aspect of the regulations, i.e., the circumstances under which it is permissible to add
a new television signal as a replacement for a
'grandfathered signal" (a distant signal that a
cable system was authorized to carry under the
rules of the FCC before March 31,1972,which
was in excess of the distant signal complement
authorized by the 1972 regulations). The Copyright Office regulations provide that the substituted signal would be considered a "newly
added signal" and be subject to the new 3.75 percent rate established by the tribunal for such
signals. Plaintiff believes that like signals
substituted for 'grandfathered signals" should
not be treated as "newly added signals" since no
change in the number or kind of signal carriage
results. At yeais end, the Copyright Office had
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replied to the complaint and submitted interrogatories to the plaintiff.
During the fiscal year the Copyright Office
entered several cases under the authority of section 411(a)of the Copyright Act, which permits
the Register of Copyrights to become a party in
an infringement action involving a work which
was refused registration. Bmndir International.
Inc. v. Columbia Cascade Timber Co., Civ. No.
84-1411 (S.D.N.Y.), was one such case in which
the works involved were actually bicycle racks
that had been submitted for registration under
the title Wbbon Sculpture." Earlier in the year
the court heard arguments on the defendant's
motion for a change in venue, but the year ended
without any ruling on the motion. Likewise, the
Copyright Office has entered Duffey-Moses
Design v. Sunset Productions, Inc. et al., Civ.
No. 83-5365 ER (C.D. Cal.), to explain to the
court its refusal to register a claim to copyright
in a de minimis logo for a television magazine.
The Copyright Offlce motion for summary judgment was denied without prejudice, and the
plaintiff has filed an amended complaint. In all
probability, the Copyright Office will renew its
motion for summary judgment early next year.
The third case in this category in which the
Copyright Office is involved is Designpoint
Industries. Ltd. v. Bolivar Arellano Tmding
Corp., 83 Civ. 9132 (CLB) (S.D.N.Y .).The work,
in this instance, consists of the words "Puerto
Ricon with two curved lines beneath them
printed on a "muscle" shirt. This case went to
trial and after hearing Copyright Office testimony the judge held the design not copyrightable and dismissed the copyright isrrue.
In a suit brought against the Copyright Office,
United Christian Scientists v. David Ladd, Civ.
No. 83-3486 (D.D.C. 1984). the plaintiff sought
a declaratory jhdgment to declare unconstitutional a private law that grants copyright to the
trustees under the will of Mary Baker Eddy in
various editions of the work Science and Health
with Key to the Scriptures by Mary Baker Eddy.
Science and Health is the text used for the study,
teaching, and practice of Christian Science. The
plaintiffi allege that the private law violates the
Copyright Clause, the Fifth Amendment, and the

First Amendment of the Constitution, and that
Science and Health is 'inherently uncopyrightable" since it embodies the teachings and
faith of Christian Science. The Copyright Office
filed a motion to dismiss on the grounds that the
complaint failed to state a claim for which relief
can be granted, fails to join a party required by
federal rules to be joined, namely the copyright
proprietor, and does not allege a case or controversy with defendant David Ladd, Register of
Copyrights. The motion to dismiss as to defendant David Ladd was granted.
As the fiscal year ended The Authors League
of America. Inc. v. David Ladd. 82 Civ. 5731
(S.D.N.Y. Aug. 30,1982)was still in the prelimin a q stage of discovery. The suit was brought by
the plaintiff, questioning the constitutionality,
under the First and Fifth Amendments of the
U.S. Constitution,of the hanufactwing clause"
of the copyright law. The provision in question
prohibits, with certain exceptions, the importation into and public distribution in the United
States of copies of any work consisting preponderantly of copyrighted nondramatic literary
material in the English language authored by nationals or domiciliaries of the United States, if
the copies are manufactured in any country other
than the United States or Canada. The plaintiff
alleges that this prohibition violates the First
Amendment by restricting the importation and
distribution of First Amendment protected literary works and that it violates the Fifth Amendment by imposing a discriminatory prohibition
on importation and distribution of a restricted
class of works.
In David Ladd v. Law & Technology Press,
Civ. No. 03-6855 TJH (C.D. Cal.), the Register
of Copyrights brought suit to enforce the deposit
requirements of section 407 of the Copyright
Act. That section requires, unless excused by
Copyright Office regulation, the deposit for use
of the Library of Congress of copies of works
published with notice of copyright in the United
States. The works in question are technical journals. Judgment was entered in favor of the Register, and the defendant has filed a notice of
appeal. Defendant's position has been that section 407 violates the First Amendment right of
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hspeech by imposing a deposit requirement

for the enjoyment of copyright in the work and
that section 407 has been enforced in a discriminatory manner.
The apyright Office became involved in
American Express Credit Corp. V. XRT, Inc..
Civ. No. 83-5603 (E.D. Pa.), when the dd~lldent
secured a temporary reetraihg order which req u i d the office to refuee access to deposits sub
mitted for registration of the claims that were
being litigated between tha partim. The deposits
allegedly contained trade secret material. The
parties, including the Copyright Office, reached
a settlement which resulted in cancellation of
the registrations in question and return of the
deposit copies to the defendant.
An omission of the copyright notice was held
to be curable in Innovative Concepts in Entertainment, Inc. v. Entertainment Enterprises,
Ltd.. 576 F. Supp. 457 (E.D.N.Y. 1983). In this
case the plaintiff omitted notice of copyright
on its coin-operated miniature hockey game
becauee its legal counsel did not advise it of the
availability of copyright protection. Plaintiff did
not become aware of the possibility of copyright
protection until it consulted other counsel after
the first publication without notice had
occurred. Notice was then added and copyright
registrations were made. The court said it was
not aware of any cases deciding the issue of an
omission of notice resulting entirely from a mistake of law. The court said such an omission is
"deliberate" and cited the legislative history of
section 405(a)(2) of the Copyright Act of 1976
for the proposition that a work published without copyright notice will still be protected for
at least five years, whether the omission was par
tial or total, deliberate or unintentional. It said
that the allowance in section 405(a)(2) of a
period as lengthy as five years in which to cure
an omission suggests that Congrew wished to be
solicitous of the actual intent of the author.
Sherry Manufacturing Co. Inc. v. Towel King of
Florida. Inc.. 220 U.S.P.Q. 855 (S.D. Fla. 1983),
also involved the issue of omission of the copyright notice, but there the court held that pictures of designs printed on towels depicted in
a catalog did not constitute a publication of the

designs and. therefore, need not contain notices
of copyright to preserve the copyright. The court
did not elaborate on this conclusion. It said further tbat in any event plaintiff added notices to
its catalog after discovery of its omission, and
that heace the notice was valid in any cam.
A district court denied copyright protection
to a telephone company's white-page directory
in Hutchinson Telephone Company v. Fmnteer
Directory Company of Minnesota. Inc., 586
F.Supp. 911 (D. Minn. 1984). The court said
.that, in general, white page listings meet the
requirements of tha Copyright Act and am protectible by copyright. It stated, however, that
under the fscts in thb case, protection ia not warranted. The court observed that the copyright
law was enacted to encourage works of the intellect and to secure the general benefits which
inure to the public though the author's labors,
and tbat in the present case the plaintiff's publication of its white pages is a requisite condition
to the operation of its state-guaranteed rnonopoly. The court said it is guided by the purposes
of the law, and must consider these purposes in
determining whether a particular work is copyrightable and that, because the plaintiff is
required by law to publish its white pages,
allowing copyright protection would only
extend the benefit of plaintiffs monopoly and
would not serve any purpose of the Copyright
Act; as a result, the court felt compelled to conclude that plaintiffs white pages do not constitute an original work of authorship within the
meaning of the act. In another interesting decision, the copyrightability of maps submitted to
the Interstate Commerce Commission as part of
the filing of statutorily mandated tariff schedules
was upheld in Rand McNally v. Fleet Management Systems, CCH Copr. L. Rptr. 25,624 (N.D.
Ill. Dec. 31. 1983); the defendant argued to no
avail that since carriers and shippers are
expected to know the contents of the filed tariffs
they have the force of law, and that consequently
they are similar to a statute or judicial opinion.
both of which am uncopyrightable. The Court
of Appeals for the Fifth Circuit found fault with
the district court's analysis in Apple B a d Roductions, Inc. v. Beard. 730 F.2d 384 (5th Cir.
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were made and that the inference was that the
photographs were produced by the defendant in
the capacity of an employee for hire. In Arthur
Retlaw 6.Associates, Inc. v. Tmvenol Laboratories, Inc., 582 F.Supp. 1010 W.D. 111. 1984).
the plaintiff published a newsletter on behalf of
defendant. The court said that there is a presumption that the copyright belongs to the person at whose instance and expense the work was
done and that this presumption can only be
rebutted by an express "contractual reservation
to the contrary." Plaintiff claimed there was an
"understanding" that it was to own the copyright. The court said that an "understanding"
does not satisfy the requirement of the law that
the parties must expressly agree to the ownership in a written instrument.
In 888mingly similar circumetancw, the courts
reached different conclusions on the need to
record a document regarding a transfer of copyrights before suit can be brought. In Northern
Songs. Ltd. v. Distinguished Productions, Inc.,
581 F. Supp. 638 (S.D.N.Y. 1984), defendant
sought dismissal of the infringement action
against it, contending that plaintiff had failed to
comply with the mhordation requirements for
transfers under the Copyright Act in that the
recorded documents did. not. contain the name
of the songs involved in the suit. The cowt ruled
for the plaintiff, stating that the import of the
recordation requirementaof the law is to provide
record notice of transfers before suit is brought.
The court said further that the effectiveness of
transfer documents is not related to the question
of notice and that in the present case the defendant had actual notice of the transfers and the
alleged failure to receive constructive notice
under the act cannot constitute a bar to an infringement suit. In Patch Factory, lnc. v. Broder,
586 F. Supp. 132 (N.D.Ga. 1984). the defendant
asked for dismissal of the action because plaintiff had not alleged recordation of the copyright
transfer document by which it acquired the
copyright. The court said that section 205(d) of
the Copyright Act explicitly mandates recordation of the transfer of rights in a copyright as a
prerequisite for filtng suit where such transfer
is the basis of the suit. The court refused to per-

mit a supplemental pleading alleging submission of the document to the Copyright Office,
reasoning that receipt of a transfer document in
the Copyright Office does not mean the document is automatically accepted for recordation.
The case was dismissed for lack of subject matter jurisdiction. In Meta-Film Associates, Inc. v.
MCA, Inc., 586 F. Supp. 1346 (C.D. Ca. 19841,
the court said that the literal language of section
205(d)of the Copyright Act suggests that recordation is a condition precedent to instituting of
a suit. but that the courta have not strictly construed the filing requirements of the act. The
court stated that subsequent recordation will be
allowed to relate back, so that the assignee
acquires a right to sue as of the date of the filing
of the action. In a New York state court case,
Myers v. Waverly Fabrics, CCH Copr. L. Rptr.
25,684 (Sup. Ct. N.Y.May 22,1984), the court
ruled that while a nonexclusive license permitting defendant to reproduce plaintiffs design
was not required to be in writing under the
Copyright Act since it did not constitute a transfer of ownership, the nonexclusive license in
this case was required to be in writing under the
New York Statute of Frauds since, by its terms,
it could not be performed within one year of its
making. The complaint was dismissed.
The much-publicized Supreme Court decision
in Sony Corporation of America v. Universal
City Studios, Inc., 104 S.Ct. 774 (1984). was
rendered during the fiscal year. The case involved the off-air home videotaping for private
use of television programs, many of which were
copyrighted. The copyright proprietor had
brought suit against the manufactu.mrs, distributors. and retail vendors of videocassette recorders used to tape the works off the air. The
district c o d held for the defendants, and the
Court of Appeals for the Ninth Circuit reversed
by holding that Congress did not intend to create
a blanket exemption for home videorecording,
as was done for home sound recording, and that
home videorecording was not a fair use. It held
further that the corporate defendants were guilty
of contributory infringement on the ground that
home videotape recorders are manufactured, advertised, and sold for the primary purpose of

