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FOREWORD

This committee print is the tenth of a series of such prints of studies
on Copyright Law Revision published by the Committee on the Judi-
ary Subcommittee on Patents, Trademarks, and Copyrights. The
studies have been prepared under the supervision of the Copyright
Office of the Library of Congress with a view to considering a general
revision of the copyright law (title 17, U.S. Code).

Provisions of 310 present copyright law are essentially the same as
those of the statute enacted in 1909, though that statute was codified
in 1947 and has been amended in a number of relatively minor re-
spects. In the half century since 1909 far-reaching changes have
occurred in the techniques and methods of reproducing and dissemi-
nating the various categories of literary, musical, dramatic, artistic,
and other works that are subject to copyright; new uses of these pro-
ductions and new methods for their dissemination have grown up; and
industries that produce or utilize such works have undergone great
changes. For some time there has been widespread sentiment that the
present copyright law should be reexamined comprehensively with a
view to its general revision in the light of present-day conditions.

Beginning in 1955, the Copyright Office of the Library of Congress,
pursuant to appropriations by Congress for that purpose, has been
conducting a program of studies of the copyright law and practices.
The subcommittee believes that these studies will be a valuable con-
tribution to the literature on copyright law and practice, that they
will be useful in considering the problems involved in proposals to
revise the copyright law, and that their publication and distribution
will serve the public interest.

The present committee print contains the following three studies:
No. 29, “Protection of Unpublished Works,” by William S. Strauss,
Attorney-Adviser of the Copyright Office; No. 30, “Duration of Copy-
right,” by James J. Guinan, an attorney formeriy on the staff of the
Copyright Office; and No. 31, “Renewal of Copyright,” by Barbara
A. Ringer, Assistant Chief of the Examining Division, Copyright
Office. The preceding 28 studies appearing in earlier committee
prints are listed below.

The Copyright Office invited the members of an advisory panel and
others to whom it circulated these studies to submit their views on the
issues. The views, which are appended to the studies, are those of
individuals affiliated with groups or industries whose private interests
may be affected by copyright laws, as well as some independent
scholars of copyright problems.

It should be clearly understood that in publishing these studies the
subcommittee does not signify its acceptance or approval of any
statements therein. The views expressed in the stucfies are entirely
those of the authors.

JosepH C. O’MAHONEY,
Chairman, Subcommittee on Patents, Trademarks, and Copy-

rights, Committee on the Judiciary, U.S. Senate.
I



COPYRIGHT OFFICE NOTE

The studies presented herein are part of a series of studies prepared
for the Copyright Office of the Library of Congress under a program
for the com reﬁensive reexamination of the copyright law (title 17 of
the United States Code) with a view to its general revision.

The Copyright Office has supervised the preparation of the studies
in regard to their general subject matter and scope, and has sought
to assure their objectivity and general accuracy. However, any views
expressed in the studies are those of the authors and not of the Copy-
right Office.

Each of the studies herein was first submitted in draft form to an
advisory panel of specialists appointed by the Librarian of Con-
gress, for their review and comment. The panel members, who are
broadly representative of the various industry and scholarly groups
concerned with copyright, were also asked to submit their views on
the issues presented in the studies. Thereafter each study, as then
revised in the light of the panel’s comments, was made available to
other interested persons who were invited to submit their views on
the issues. The views submitted by the panel and others are appended
to the studies. These are, of course, tllm)e views of the writers alone,
some of whom are affiliated with groups or industries whose private
interests may be affected, while others are independent scholars of
copyright problems.

ABe A. GoLpMaN,
Chief of Research,
Copyright Office.
ArtHUR FISHER[,) 7
Register of Copyrights,
Library of Congress.
L. Quincy MumForp,
Librarian of Congress.
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RENEWAL OF COPYRIGHT

I. STATEMENT OF THE PROBLEM

The renewal provision of the present copyright law has three dis-
tinct aspects:

(1) Duration: The division of copyright duration into two terms
of twenty-eight years each;

(2) Formality: The requirement of registration as a condition of
the second term; and

(3) Ownership: The establishment, in explicit terms, of the per-
sons who are entitled to claim and own the second term.

Renewals as aspects of duration and formalities present important
policy questions which will be considered in their turn. However
these questions by themselves appear to be relatively clear-cut and
free from the abstruseness for which the renewal section is famous,
It is the third aspect—renewals as an absolute determinant of
ownership—that makes the renewal provision unique, complicated,
and infinitely troublesome. Any system limiting the ability to trans-
fer property is almost certain to create problems. These problems
are naturally increased with the creation of specific statutory classes
of beneficiaries, and in the case of the renewal section they have been
proliferated by inept legislative drafting.

An earlier revision study in this series! considered renewals as a
part of the entire question of duration. It is the purpose of this
gaper to analyze the subject of renewal copyright in all its aspects—

uration, formality, and ownership—in order to form the basis for an
objective determination of renewals’ value or lack of it. However,
it should be emphasized that this study has been prepared for use in
the general revision program, and is not intended as a definitive
treatise covering every problem raised by the present renewal section.

I1. LecistaTive HisTorY oF THE RENEWAL Provision
A. LEGISLATION BEFORE THE ACT OF 1909

The princigle of copyright renewal is as old as statutory copyright
itself. The first copyright law, the Statute of Anne of 1710,2 pro-
vided that, after a first term of fourteen years from publication, copy-
right for a second term of fourteen years was to be returned to the

1 Guinan, Duration of Copyright [Study No. 80 in the present committee print].
18 Anne, ¢, 19 (1710{. puright [ v r P !
109



110 COPYRIGHT LAW REVISION

author if still living.? This provision combined two of the funda-
mental elements of renewals as we know them today: the division of
copyright duration into two terms, and the reversion of copyright
ownership to the author if he is living at the end of the first term.*

Of the twelve States that passed copyright laws before adoption of
the Constitution,® five provided straight terms of protection,® two fol-
lowed the Statute of Anne,” and the other five took a somewhat
different course.! These five statutes provided that, if the author sur-
vived the first term of fourteen years, a second term of the same
length would be given to the author and his “heirs and assigns.”
This provision, which was the one suggested to the States by the
Continental Congress in 1783,° apparently made the second term de-
pendent upon the survival of the author, but did not provide for a
reversion of ownership.®

The first Federal copyright law, adopted in 1790, followed the
pattern suggested by the Continental Congress and ihcluded in the
five State laws just mentioned. Copyright was to last for fourteen
gears from the date of recording the title; if the author or authors
survived the first term, a second fourteen-year term was to “be con-
tinued to him or them, his or their executors, administrators or
assigns.” An important innovation of the Act of 1790 was the
establishment of renewal formalities. As a condition of renewal it
was necessary to observe again the requirements connected with the

8 The following 1a the text of the provision :

* & & The %uthor of any Book or Books already Composed and not Printed and
Published, or that shall {ereatter be Composed, and his Assignee, or Assigns, shall
have the sole Liberty of Printing and Reprinting such Book and Books for the Term
of Fourteen Years, to Commence from the Day of the First Publishing the same,
and no longer; * % %,

Provided always, That after the Expiration of the sald Term of Fourteen Years,
the sole Right of Printing or Disposing of Coples shall Return to the Authors thereof,
if they are then Living for another Term of Fourteen Years,

“It will be noted that most of the perlods are multiples of seven, the original 14 year
eriod being based on the time it would take to train two apprentices.” Kupferman,
%enewal of Copyright—Section 28 of the Copyright Act of 1909, 44 COLUM. L. REV, 712,
713 n.7 (1944); see Young, The Copyright Term, in T COPYRIGHT LAW SYMPOSIUM
(ASCAP) 139,162 (1956).

« Justice Frankfurter’'s majority opinlon In Fred Fisher Music Co. v. M. Witmark &
Sons, 318 U.S. 643, 648 (1943), contalns the following comment on this provision of the
Statute of Anne:

* » » The statute dld not expressly provide that the author could assign his renewal
interest during the original eopyright term. But the English courts held that the
author’'s right of renewal, although contingent upon his surviving the original
fourteen-year period, could be assigned, and that If he dld survive the original term
he was bound by the assignment. Carnan v. Bowles, 2 Bro. C.C. 80; Rundell v.
Murray, Jac. 311; * * *,

5 Only Delaware did not enact a copyright statute. The texts of the twelve State
laws passed between 1783 hnd 1788 have been compiled and reprinted by the Copyright
0%ce in 5@{?PYRIGHT LAWS OF THE UNITED STATES OF AMERICA, 1783-1957, at
1-21 (19 .

8 Massachusetts, New Hampshire, Rhode Island, Virginia, and North Carolina.

? Maryland and South Carolina.

8 Connecticut, New Jersey, Pennsylvanla, Georgla, and New York.

® Resolution of May 2, 1783. eprinted in COPYRIGHT LAWS OF THE UNITED
STATES OF AMERICA, op, cil. supra note 6, at 1.

10 The majority opinion in Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643
(1943), took the view that the Statute of Anne, as construed by the English courts, gave
the renewal to the author’s assigns. See note 3 supra., It thus Inferred that the five
State statutes and the resolution of the Continental Congress which explicitly mentioned
“helrs and assigns” as renewal beneficiaries were merely incorporating the coustruction
of the English courts. 318 U.8. at 648, If this construction Is correct, then the various
State statutes mentloning assigns were not essential departures from the Btatute of
Anne, and the same would be true of the Act of 1790, 1 Stat. 124, which followed the
same pattern.

1 Act of May 31, 1790, ch, XV, 1 Stat, 124,
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original term of copyright—recording the title in the district court
and publishing a notice in newspapers—within certain time limits.*2
The Act of February 3, 1831, which was the first general revision
of the U.S. copyright law, doubled the first term of copyright and
changed the nature of the renewal.* The second term was no longer
to be a mere extension of the first; the author’s “assigns” were not
mentioned as renewal beneficiaries. The Act of 1831 also broke new
ground in creating a class of beneficiaries—the author’s widow and
children—who were entitled to the renewal in their own right if the
author was no longer living. o )
The English abandoned the renewal principle in 1842," adopting
a straight term of either the life of the author plus seven years, or
492 years from publication, whichever was longer. However, in the

12 Act of May 31, 1790, ch. XV, §1, 1 Stat. 124. The text of the renewal provision is as

tollov:'s.. * And if, at the expiration of the said term, the author or authors, or any of
them, be living, and a citizen or citizens of these United States, or resident therein,
the same exclusive right shall be continued to him or them, his or their executors,
admlnistrators or assigns, for the further term of fourteen years: Provided, he or
they shall cause the title thereof to be a second time recorded and published in the
same manner as I8 hereln after directed, and that within six months before the
expiration of the first term of fourteen years aforesald.

In commenting on this provision the court in White-Smith Musle Pub. Co, v. Goff, 187 Fed.

247, 250 (1st Clr. 1911), sald :
& » * There was here no reference to members of the author’s family, or to any one
who was not in the line of succession or in privity according to the rules of law, but
only a repetition of eactly the same persons and successors to whom the first term was
given, Therefore, without there belng any specific authoritative construction given
thereto by the Supreme Court, it was properly assumed that the further term of 14
years was strictly an extension or continuation of the original rlfl_lt, and flowed out
of the same In accordance with the ordinary rules of law controlling the devolution
of property; * * *

18 Act of Feb. 3, 1831, ch. XVI, §§ 2-3, 4 Stat. 436. The provisiong read as follows:

SEC, 2. And be 4t further enacted, That if, at the expiration of the aforesaid term
of years, such author, inventor, deslgner, engraver, or any of them, where the work
had been originally composed and made by more than one person, be still living, and
a citizen or citizens of the United States, or resident therein, or being dead, shall have
left a widow, or child, or children, either or all then living, the same exclusive right
shall be continued to such author, designer, or engraver, or, if dead, then to such
widow and child, or_children, for the further term of fourteen years: Provided, That
the title of the work so secured shall be a second time recorded, and all such other
regulationd as are herein required In regard to original copyrights, be complled with
in respect to such renewed copyright, and that within six months before the expiration
of the first term,

SEcC. 3. And be 1t further enacted, That In all cases of renewal of copyright under this
act, such author or proprietor shall, within two months from the date of said renewal,
cause a copy of the record thereof to be published in one or more of the newspapers
printed in the United States, for the space of four weeks.

The committee report on this provision indicated that its pul;pose was to benefit the
author’s family if ne should be dead at the end of the first termn; it pointed out that under
existing law if the author was not living when the first term expired, *the copy-right is
determined, although, by the very event of the death of the author, his family stand in
mo‘re nfgglot the only means of subsistence ordinarily left to them.” 7 CONG. DEB. app.
exix .

24 The opfnion in White-Smith Music Pub. Co. v. Goff, 187 Fed. 247, 250 (1st Clr. 1911),
considered the Act of 1831 as establishing a new renewal policy which returned to the
reversionary theory of the Statute of Anne:

* * * It broke up the continuity of title, and gave the right of renewal to the widow
or child or children. This clearly recognized the fact that, unlike the view entertained
early in England, a copyright i3 purely a matter of sta%utory grant, * ¢ *  Tere,
then, was an entirely new policy, comgletely dissevering the title, breaking up the con-
tinuance in a proper sense of the word, whatever terms might be used, and vestlng an
absolutely new title eo nomine In the persons designated.
In Fred Fisher Musle Co. v. M. Witmark & Sons, 318 U.S, 643 (1943), the Supreme Court
held that the Act of 1831 dld not restrain the author from assignlnﬁ away hig right of
renewal, and suggested that the Act merely enlarged the class of beneficlaries rather than
establishing an entirely new kind of right. 1t seems clear, however, that by permitting the
renewal to survive the author and by designating the class of beneficiaries who wonld
take the remewal if the author were dead, the Act of 1831 for the first time establigshed
the concept of copyright renewal as ‘‘a new estate.” See De Sylva v. Ballentine, 351 U.8,
570 (1836) ; BALL, THE LAW OF COPYRIGHT AND LITERARY PROPERTY 192
1944) ; Note, 33 N.Y,U.L. REV. 1027, 1028 (1858) ; see also Pierpont v, Fowle, 19 Fed.
as. 6562 (No. 11152) (C.C.D. Mass. 1848).
B65 &6 Vict., ¢. 45 (1842).
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next revision of the U.S. copyright law in 1870,'¢ the renewal pro-
visions of the Act of 1831 were retained without substantial change,
and in the fragmentary history there is no indication that any change
was considered or even suggested.” The American renewal pro-
visions were adopted in the Canadian Copyright Act of 1875 8 and
the Newfoundland Copyright Act of 1890, but were abandoned in
the Canadian Copyright Act of 1921.%

B. BACKGROUND OF THE ACT OF 1909

During most of the 19th century the renewal provision appears to
have attracted little attention or criticism in the United States, prob-
ably because there was no desire to renew more than a small percentage
of copyrights.?? Beginning in the 1890’s, however, attacks on copy-
right renewal began to mount,** and the following were some of the
principal defects noted :

(1) Beneficiaries too limited. Since the right of renewal was
limited to living authors or their surviving widows and children, a
work went into the public domain at the end of the first term if none
of these persons was still living. This was considered a hardship,
especially where there were others in the author’s family for whom he
would normally wish to provide.?

(2) Rencwal formalities difficult and cumbersome. It was claimed
that the six-month period for renewal registration might easily be
overlooked at the eng of 28 years,” and that the requirement for pub-
lishing newspaper notices of the renewal was meaningless and trouble-
some.?

18 Act of July 8, 1870, ch. CCXXX, § 88, 18 Stat. 212. The provision reads as follows:
And be it further enacted, That the author, inventor, or designer, if he be still

living, and a citizen of the United States or resident therein, or his widow or children,
if he be dead, shall have the same exclusive right continued for the further term of
fourteen years, upon recording the tltle of the work or description of the article so
secured a second time, and complying wlth all other regulations in regard to orlginal
copyrights, within six months before the expiration of the first term. And such
person shall, within two months from the date of sald renewal, cause a copg of the
record thereof to be published 1n one or more newspapers, printed in the United States,
for the space of four weeks.

17 CONG., GLOBE, 418t Cong., 2d Sess. 2683, 2854 (1870).
¢# » » There Is no legislative history, elither when the 1870 Act was passed or in
the subsequent sessions of Congress, to ilndicate that Congress In fact intended to
change In this respect the existing scheme of distribution of the renewal rights.
Rather, what scant material there is indicates that no substantial changes in the Act
were intended. * * *” De Sylva v, Ballentine, 351 U.8. §70, 576 (1956).

12 CAN. REV, STAT. c. 62 (18886),

1 NEWFOUNDLAND CONSOL. STAT. c. 110 (1892).

® CAN. REV. STAT. c. 55 (1952), which came into effect by proclamation on Jan, 1,

1924,

o Spofford, The Copyright System of the United States—Its Origin and Its Growth, in
CELEBRATION OF THE BEGINNING OF THE SECOND CENTURY OF THE AMERICAN
PATENT SYSTEM 145, 155 (1892); Hearings Before Committees an Patents on 8, 6330
and H.R. 19858, 59th Cong,, 1st Sess. 183 (June 1906) ; Hearings Before Committees on
Patents on Pending Bills, 60th Cong., 15t Sess. 127 (1908). At the June, 1908, hearings a
publisher stated that “the records of the copyright office show that last year but 2.7 per
cent of the copyrights completing their original term of twenty-elght years were thought by
the authors of sufiicient value to renew them * * ' Hearings (June 1906), supra
at 183.

2 BLDER., OUR_ARCHAIC COPYRIGHT LAWS 18-19 (1903) ; Elder, Duration o
Qopyright, 14 YALE L.J. 417-18 (1903) ; Putnam, Revision of the Ooggr(ght Laws, 59 TH
INDEPS]&DEL};T }1(2-]1:: 1(1]66) (81593?)159?! offord, suprg note 21, at 155 ; 48 ALBANY L.J.
321 (1893) ; L.J. (London .

“%lder.) buration of Copyright, 14 YALE L.J. 417-18 (1903) ; 48 ALBANY L.J. 821
(1893{' 28 L.J. (London) 853 (1893).

2R bER, OUR ARCHAIC COPYRIGHT LAWS 18-19 (1903); Spofford, supre note 21,
at 165

”EI',DER, op. oit, supra note 24, at 19 ; Elder, supre note 23, at 417-18.
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(8) Rights of assignees unclear. It was pointed out that the exist-
ing law failed to define the rights of assignees of the author’s renewal
right, whether the author survived or not, and that this uncertainty
placed a burden on publishers.® There was particular emphasis on
the difficulties of renewing copyright in encyclopedias and other “com-
posite” works.?

C. REVISION CONFERENCES, 1805-1908

In 1905 and 1906 Herbert Putnam, the Librarian of Congress, held a
geries of conferences aimed at preparing the way for a general revision
of the copyright law.?® Author-publisher interests predominated at
the conferences, and among these groups there was a “‘common view,” #*
with “no dissent,” *° that renewals should be abandoned in favor of &
gingle term. As a result of this unanimity there was verg little mean-
ing%ul discussion of the principle of renewals at the conferences,** yet
some significant points emerged : . .

(1) g?ﬁ’erent terms necessary. There was considerable feeling that a
single long term based on the life of the author would be unreasonable
or 1mpractical for certain types of works.®2 Special terms were sug-.
gested for photographs, prints and labels, art reproductions, sculpture,
translations, arrangements and other derivative works, periodical con-
tributions, pseudonymous and anonymous works, composite works,
periodicals, and “corporate” works.

(2) Reversion to the author. While not clearly expressed, the pre-
vailing view at the conferences seemed to be that future authors would
no longer need to be “treated as children” and guarded against their
own improvidence by the renewal device.®* On the other hand, it was
generally agreed that the author’s rights should revert to him in two
special cases:

(a) Contributions to periodicals. Where the work was copyrighted
lt)ﬁ' the periodical publisher, it was proposed that copyright revert to

e author after three years.™

(b) Subsisting copyrights. It was ﬁro osed that the duration of
subsisting copyrights be extended to the longer term proposed, and
that ownership of the extension revert to the author or his family.®

(8) Notice of author’s death. There seemed to be considerable senti-
ment favoring a requirement that the date of the author’s death be
recorded in the Copyright Office, to permit a definite determination of
the date the copyright would expire.* However, it was pointed out

: }!I.}delt'. ‘lil‘?ra note 28, at 418,

. & .

# The records of the conferences were not published, but a complete stenographic report
of the proceedings has been bound in three volumes and is in the collections of the Copy-
ﬂg}zt Office. The reports will be cited hereinafter as Stenographio Report.

1 Stmagraphlo eport 61 (May-June 1905).

® 1d. at 65, 145.

R The followlng represent the most significant discussions of the principles and prob-
lems of copyright renewal during the conferences: 1 Stmoga hic Report 63--86, 109-10

May-June 1905) ; 2 Stenographio Report B5-48, 64-86, 78-74, 366-69 (Nov. 1905); 8
tenographic Report 474-86 (1906). BSee generally Putnam, Revision of the Copyright
Laws, 59 THE INDEPENDENT 1164 (10005).

"gee, e.g., 1 StenoaraJ;Mo Report 14, 31-82, 149, 156—61 (May-June 1905) ; 2 Steno-

g(y;gggl)o Report 27-81, 46, 86—88 (Nov. 1905) ; 8 Stenographic Report 48, 48688, 493-95

o Hee, e.0., 2 Stenographic Report 50 (Nov. 1905).

19:51) Rtenographio Report 14, 81-82 (May—June 1808) ; 2 Stenographic Report 50 (Nov.
-z'stenographto Report 866—69 (Nov. 1905&_- 8 Stenographio Report 474-86 (1908).
% Bee, o.0., 2 Stenographic Report 64-66, 7 %1, 78-74, 88 (Nov. 1905).
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that if length of the term were made to depend on recording the death
date, this 1n effect could constitute a renewal device.*”

During the course of the conferences Thorvald Solberg, the Register

of Copyrights, prepared two draft revision bills which attempted to
incorporate the conclusions and proposals of the conferees.?® The
basic copyright term was the life of the author plus fifty years,® but
both drafts also required that the date of the author’s death be re-
corded in the Copyright Office within certain rather short time lim-
its.* The purpose of this requirement was to give the public definite
notice of the date when the copyright would expire.# It is unclear
what the consequences of failure to record the death date were sup-
posed to be;* if they were to be expiration of the copyright, the
recording requirement was certainly a disguised form of renewal.
_ A provision for renewal and reversion to the author also appeared
in those sections of the Solberg drafts dealing with extension of sub-
sisting copyrights to the full term. This is surprising in view of the
otherwise concerted opposition to renewals, but the reason was stated
plainly at the conferences; it was agreed that as a practical matter
Congress would never extend the length of a copyright already in
existence unless the benefits were given directly to the author.s

In the first Solberg draft + the extended term of the subsisting
copyright was given “for the sole use of the author * * *, if he be
living.” Assignees were specifically denied any rights in the exten-
sion, and there was to be no extension if the author was dead at the

37 2 Stenographio Report 78-74 (Nov. 1905), ’

3 LIBRARY OF CONGRESS, MEMORANDUM DRAFT OF A BILL TO AMEND AND
CONSOLIDATE THE ACTS RESPECTING COPYRIGHT, §§ 51-83, 86, 119 (Copyright
Office Bull, No. 10, 1805) ; id. §} 19, 86—67 (2d print, 1906).

®In addition to this basic term, the Solberg drafts also provided speclal terms for
a variety of different works, including ‘‘composite or collective works,” ‘‘works com-
pleted from the design of another,” photographs, contributions to periodicals, commercial
prints and labels, blank forms, derivative works, and perlodicals.

" l‘-l"’l‘he provislons in both drafts were quite similar; that in the second draft read as
ollows :

Sgc. 19. That in the case of all copyright works in which the term of protection
extends beyond the date of the death of the author, there shall be filed in the
Copyright Office for record, not later than thirty days after the 1ssue of letters
testamentary or letters of administration of his estate, or within ninety days
after the day on which the author died, by the person clalming copyright either
as [“helr”], “executor,” “administrator,” or “assignee” of the deceased author, the
full name of the author, the true date of his death, and the titles of his works
upon wbiech copyright is claimed.

@ 2 Stenographio Report 64—66 (Nov. 1805).

4 See, e.g., id. at 7374,

©# 3 Stenographic Report 479 (19068). The Bnglish Copyright Act of 1842, supra note
15, apparently reflected the same sort of thinking. It provided that the author could
extend a subsisting copyright to the longer term, but if the copyright was owned by a
publisher or otber assignee, the copyright could be extended only it the author or his
personal representative consented to extension and a “minute of such consent” was
entered ; the extended term was to be owned by the persons named in the ‘“minute.”
See Marzlals v. Gibbons, L.R.  Ch, 518 (1874).

“ The provision read as follows :

53. (a) The copyright subsisting in any work at the time when this Act shall go
into effect, by virtue of any copyright laws of the United States, shall be and is hereby
extended to endure for the full terms of copyright provided by this Act, for the sole
use of the author of sald work, if he be living,

) In every case where an author has asslgned his copyright, in whole or in part,
before the time when this Act shall go into effect, such assignee shall be entitled to
hold and possess sald copyright onlly or the term agreed upon in the sald assignment,
and for such term only as the sald assignee would have been entitled to hold and
possess the same under the copyright laws In force on the day of the date of sald
assignment, and no longer.

(c) In every case where the right of any assignee in the cot{]gright in any work
shall terminate before the end of the perlod of eop{lﬂght rovided by this Act for such
work, leaving a remalnder of the term of copyright, such remainder of sald term of
copyright shall revert to and vest in the author of the work, if he be living.

(d) Nothing in this Act shall be held or construed to extend the term of copyright
subsisting in any work at the time when this Act shall tgo into effect beyond the
}sermtoﬁ c&pyrlght protection secured by the copyright laws then in foree, if the author

not living.
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end of the subsisting term. Survival of the author as a condition of
extension was felt too restrictive,** however, and in the second draft
the extension was given to the author if living, or to his heirs if he
were dead.* .

The publishing interests objected to the extension provision as
drafted, on the ground that it endangered legitimate investments; if
the pubiisher could not obtain permission to continue publishing from
the author or his heirs, his investment in his printing plates would be
lost during the extended term.*” The publishers recommended ex-
tending the term of subsisting cogyrights only if the author had not
sold his copyright outright, and then only if he or his widow or chil-
dren were living.®

Near the end of the conferences a compromise was suggested ; the
right of extension would be confined to the author, his widow, and his
children, and if the subsisting copyright had been assigned, the as-
signee would have the right to join in the application for renewal.*
T%is proposal proved acceptable, although it was pointed out that,
under it, the renewal was no longer automatic, but had become condi-
tional upon the filing of an application.®

D. CONGRESSION AL ACTIVITIES, 1906—1909

Mr, Solberg made further revisions in his draft bill, and it was
introduced in both houses on May 81, 1906.*® Joint hearings were
held in June and December, 1906,% and in his testimony the Librarian
of Congress summarized the duration provisions in the bill as.
follows: %

* * * The bill abolishes renewals and provides for three terms, according to the
subject-matter. The shortest is twenty-eight years for labels and prints relating

to articles of manufacture heretofore registered in the Patent Office, * * * The
second term, fifty years, is substantially identical with the present possible

« 2 Stenogrnfhlo Report 368 (Nov, 1905).
48 The provision read as follows :

SEc. 67. That the copyrl{,'ht subsisting in any work at the time when this Act shall
go into effect shall be and 18 hereby extended to endure for the full terms of copyright
provided by * * * this Act, for the benefit of the author of sald work, if he be living,
or, if he be dead, for the benefit of his {heirs] executors, and adminlstrators.

In every case where an author has assigned his coHrlght. in whole or in part,
before this Act takes effect, such assignee shall be entitled to hold and possess sald
co?yrlght only for the term agreed upon In the sald assignment, and for such term
only as the sald assignee would have been entitled under the copyright laws In force
on the day of the date of said assignment, and no longer, and where the right of an
assignee {n the copyrigbht in any work shall terminate before the end of the period
of copyright provided by this Aect for such work, leaving a remainder of the term
of copyright, such remainder of sald term of copyright shall revert to and vest in the
author of the work, if he be living, or, if he be dead, in bis [heirs] executors, and
administrators.

:;026 )Stcnographlo Report 41-41a, 366-68 (Nov, 1905);; 3 Btemographic Repori 474-86

@3 Stenographio Report 476-77 (18068)., The proposed revision read as follows :

The copyright subsisting in any work at the time when this act goes into effect may
at the expiration of the renewal of the term provided for under the previous law
(Revised Statutes, sec. 4954} be further renewed and extended by the author, inventor
or designer if he be still living, or by his widow or children if he be dead, for a
further perlod equal to that provided under the present act, i.e., for fifty years after
the author's death, provided that said copyight has not been assignedy previous to
the passage and approval of this act.

49 3 Stenographic Report 481 (1908).

5 Id. at 486.

€ Jd, at 481-82.

& 8§, 6330, H.R. 19853, 59th Cong., 1st Sess, (1008).

5 Hearings Before Committees on Paients on 8. 6330 and H.R. 19858, 59th Cong,, 1st
Sess. (June 1806) ; Hearinge Before Committees on Petenss on §. 6330 ond H.R. 19853,
59th Cong., 1st Sess. (Dee, 1908),

54 Hearings (June 1906), supre note 53, at 12 see ¢d. at 9.

(1
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maximum of forty-two. It applies to some original and to all derivative works.”
It would probably cover the majority of copyright entries during any particular
period—the majority in number, I do not say in importance. The longer term—
the life of the author and fifty years after his death—applies only to original
works,” but applies to most of those.

The requirement for recording the author’s death date had been
dropped. However, the bill included the compromise renewal provi-
sion for ex_tendln% subsisting copyrights which had been worked out
at the earlier conferences,’”” and much of the discussions of copyright
duration at the 1906 hearings ¢ centered around this provision:

Seo. 19. That the copyright subsisting in any work at the time when this
act goes into effect may, at the expiration of the renewal term provided for
under existing law, be further renewed and extended by the author, if he be
still living, or if he be dead, leaving a widow, by his widow, or in her default or
if no widow survive him, by his children, if any survive him, for a further period
such that the entire term shall be equal to that secured by this act: Provided,
That application for such renewal and extension shall be made to the Copyright
Office and duly registered therein within one year prior to the expiration of the
existing term ;: And provided further, That should such subsisting copyright have
been assigned, or a license granted therein for publication upon payment of roy-
alty, the copyright shall be renewed and extended only in case the assignee or li-
censee shall join in the application for such renewal and extension.

Dissatisfaction with this provision continued to be expressed.”®
Some publishers felt that their investments would still be in danger,
and argued that subsisting copyrights should not be extended at all.®°
George W. Ogilvie, a Chicago publisher who acknowledged that he
was speaking against his own interests, argued that making the re-
newal conditional on the consent of a publisher gave the publisher a
veto power which he could use to dictate his own terms and reduce
the royalty he had formerly been paying.®* Mr. Ogilvie suggested a
provision requiring the assignee or licensee to continue paying the
same royalty; ¢ however, in cases where there had been an outright
sale rather than a royalty agreement, he opposed any provision that
would require joining the assignee in the renewal application.®® He

&5 Section 18(b) of the billas 1isted these works as follows :
& & & any composite or collective work; any work cofgrighted by a corporate bod
or by the employer of the author or authors; any abridgment, compilation, dramati-
gation, or translation; nn{v ?osthumous work; any arrangement or reproduction in
some new form of a musical composition; any photograph; any reproduction of a
work of art; any print or pictorial illustration; the copyrightable contents of any
nemsipgpgr or other periodical; and the additions or annotations to works previously

ublished.

88 These ‘“original works” were listed in sectlon 18(c) as follows: “book, lecture,
dramatic or musical c¢omposition, map, work of art, drawing or plastic work of a
scientific or technical character, or other original work.”

87 Arthur Steuart, a Baltimore attorney representing the Amerlcan Bar Assoclatlon,
described the evolution of the compromise as follows:

* ¢ * finglly this clause was reached as a compromise of the interests involved,
because it fnve to each side the necessity of calling upon the other, both the author
or the original proprietor and the subsequent licensee or asslgnee, as to what should
be done in the case of an extension. It was the best compromise that we thought
ossible under the circumetances, because it left each of those interested a volce.
hey had to be consulted and had to be reconciled before the application could be
made * * *, Hearings (Dec. 1906), supra note 53, at 173.

8 See, e.g., Hearings (June 1906), supra note 53, at 46-49, 54, 137, 185; Hearings
(Dec. 1808), supra note 53, at 48, 95, 178, 402, 421, .

% COPYRIGHT OFFICE, AMENDMENTS PROPOSED TO THRE COPYRIGHT BILL
(8. 6330, H.R. 19853) 80-83 (Pt. I, Nov., 1908) ; 4d. at 7 (Addenda, Dec. 4, 1906) ; 4d.
at 54-55 (Pt. I1, Dec. 1906).

® Hearings (June 1908), supra note 53, at 54, 137.

€& Hearings (June 1906), supra note 53, at 46-49; Hearings (Dec. 1906), supra note 53,

at 48.
o Hearings (June 1908), supra note 53, at 47.
® Hearings (Dec. 1908), supra note 53, at 48,
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wished to insure that in all cases the benefits of the extended term
would go to the author and his family. ‘ ,

Robert Underwood Johnson, representing the American [Authors ]
Copyright League, proposed a further compromise: where there had
been a royalty agreement, the copyright could be extended without
joining the assignee or licensee, but the latter could continue publish-
ing at the same royalty rate; however, where there had been an out-
right sale, the assignee or licensee would have to be joined in the re-
newal application.®* This provision, which came to be known as the
“Monroe Smith Amendment,” was incorporated in several of the later .
bills.®

Before the 1906 hearings started it had been assumed that every-
one favored abolishing renewals and substituting a long term based
on the life of the author, with special terms based on publication for
certain works. During the course of the hearings some new opinions
were advanced. Objection was raised to having different terms for
various works, on the ground that it would create difficult border-
lines.®® A good deal of opposition to the life-plus-fifty term was ex-
pressed, both because it was too long and because it was necessarily
indeterminate.”” Sentiment was also expressed in favor of renewals
as a device for adjusting the term in accordance with the commercial
value of the work, so that “undeserved or undesired extensions of term”
would not be conferred upon those “hundreds of thousands of copy-
rights of no pecuniary value to the owners.”

hese views found their way into the identical bills that were re-

ported out of the committees of both houses early in 1907.% Special
terms were provided for photographs and posthumous works,™ but
for all other works the copyright was to last for thirty years from
the death of the author. However, the life-plus-thirty term was
made to depend upon a renewal device; the copyright would expire
twenty-eight years from publication unless the owner recorded a claim
to the remainder of the term within the twenty-eighth year.” The
requirement for renewal by the autlior, his widow or children, as a
condition for extending subsisting copyrights, was also retained, but
the provision authorizing an assignee to join in the renewal was

dr’(i%ped.

e committee reports accompanying these bills indicate clearly
that the purpose of adding the renewal device was to allow the large
bulk of copyrighted works to fall into the public domain at the end

“Jd. at 95, 402.
% See notes 82-85, 95-968 infra, and text thereto.
% COPYRIGHT OFFICE, op. cit, au(rra note 59, at 51 (Pt. II, Dec. 1008).
o1 Id. at 73-79 (Pt. I, Nov. 1908)"; id. at 49-53 (Pt. II, Dec, 1908).
% Hearings (June 1906), supra note 53, at 183.
@ g 8100, H.R. 25133, 59th Cong., 2d Sess. (1907).
% Section 17 provided a term of 28 years for photographs and 30 years for posthumous
works, both to be computed from first publication.
T A proviso to § 17(c) read as follows:
¢ ¢ ¢ Provided, That within the year nmext preceding the expiration of twenty-eight
ears from the first publication of such work the copyright proprietor shall record in
he Copyright Office a notice that he desires the full term provided herein; and in
default of such notice the copyright protection in such work shall determine at the
expiration of twenty-eight years from first publication. * ® *

63843—61——0
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of a short definite term, while permitting a much longer term for
works of lasting value.™

For almost a year after these bills were reported there was practi-
cally no legislative activity in the copyright field. In November,
1907, William A. Jenner, a New York attorney who claimed to be
representing no special interest,’® published a broadside entitled 7'%e
Publisher Against the People, an attack upon the pending copyright
bills, in which renewals were discussed at length.* Mr. Jenner argued
that “one of the covert but great objects of the bill is to enable the
publishers to escape from this second term”; ® he felt that the renewal
term was of much value to the author and should be retained :

The second term of fourteen years to the author or to his widow or children

is always a distinct and important advantage to him, and never a disadvantage,
because if the author has made an improvident bargain with his publisher for
the first term, its disadvantages may be redressed by the bargain for the second
term with a surer knowledge of the selling value of the work. The proposed
law altogether omits this salutary provision, and under it the publisher will
acquire, and the author will forever part with, the entire interest in the work
not only for the contingent term during life but also for the absolute term of
thirty years from his death, unless the author reserves to himself the owner-
ghip of the copyright, which rarely happens.”
Mr, Jenner had no objection to a longer term where the work was
worthy of it, but felt that this could best be accomplished by means
of a second renewal, thus giving a third copyright term to the author
and his family.”

In December, 1907, a newly-revised copyright bill was introduced
in the House by Mr. Currier™ and in the §enate by Mr. Smoot.”
Special terms computed from publication- were given to posthumous
works and to “any periodical or other composite work,” “any work
copyrighted by a corporate body, or by an employer for whom such
work 1s made for hire.”® All other works were given a term of
life-plus-thirty, subject to & double renewal provision; to obtain the
full term it was necessary both to record a claim within the twenty-

"2 The followlng Is an excerpt from the House report:

It is said that under existing law no extenslon of the term beyond the first period
of twenty-eight years s asked for on 95 per cent of the copyrighted books. Your com-
mittee provide in this bill that unless within the year next preceding the expiration
of twenty-eight years from first publication the copyright proprietor shall give notlce
that he desires the full term, the copyright shall cease at the end of twenty-eight

ears. It I8 belleved that under this provision more than 90 Percent of copyrighted
books will fall into the public domaln as early as they would under existing law.
H.R. REP, NO, 7083, 59th Cong., 2d Sess. 14 (Pt. I, 1907).

The comments of the Senate committee were to the same effect :

The longer term proposed is * * * but a possible maximum. It is coupled with
the proviso that after a brlef definite term of years (twenty-seven) the copyright
proprietor shall record a positive notice that he desires still to keep alive the pro-
tection, In default of such notice the term will conclude absolutely at the end of
twenty-elght years.

This amounts to an Initial term of twenty-eight years (identical with the present
initial term), with a privilege of renewal. It is probable that four-fifths of the copy-
rights would still conclude with the twenty-eighth year—conclude from their own
indifference or inertia. 8. REP. NO, 6187, 59th Cong., 2d Sess. 7 (Pt. I, 1007).

(1';015' )ear{nga Before Commitlees on Patents on Pending Bills, 60th Cong,, 1st Sess. 120

;f; .;(}ENNE&{, THE PUBLISHER AGAINST THE PEOPLE 80-68 (1007).

. at 60.

1 Id. at 61,

7 Id. at 65-68,

s H.R, 243, 80th Cong., 1st Sess, (1007).

7§, 2499, 860th Cong., 1st Sess. (1907).

& Section 25 gave 30 years to posthumous works and 42 years to the other works speri-
fled. In the House bill, which was introduced first, the employer clause read ‘“by an
?mptlloygr by wlﬂ(ﬁm such work is made for hire,” but the word “by” was changed to “for"
n the Senate .
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eighth year from publication and to record the date of the author’s
death in the Copyright Office.® )

The provision covering subsisting copyrights in the Smoot-Currier
bill was the same as that in the bills which had been reported early in
1907; the compromise provision requiring an assignee to join In the
renewal was not included. This provision, which was henceforth
called the “Monroe Smith Amendment,” # was restored to the Kitt-
redge-Barchfeld bill introduced in the Senate on December 18, 1907 ®
and in the House on January 6,1908.% The amendment provided that
an assignee or licensee of a subsisting copyright would be entitled to
join in the renewal application if (1) there had been no royalty agree-
ment, or (2) the author refused to continue the existing royalty agree-
ment.** The Kittredge-Barchfeld bill also expanded the classes of
persons who could claim the extended term : if there were no author,
widow, widower, or children, the renewal could be claimed by the
author’s “heirs, executors, or administrators.”

In late March of 1908 a three-day joint hearing was held on all the
pending bills.3® At the outset it became apparent that Senator Smoot
and Representative Currier, chairmen of the Senate and House Com-
mittees on Patents respectively, were attracted by renewals as a device-
for allowing the author’s interest to revert to him and his family.*
Representative Currier in particular seemed to have become rather
hostile to the idea of having a long term that might benefit publishers
at the expense of authors; he spoke of the value of a renewal term to
authors,®® and the significance of the following passage can hardly be
overestimated :

Representative CurriER. Mr. Clemens told me that he sold the copyright for
Innocents Abroad for a very small sum, and he got very little out of the Inno-
cents Abroad until the twenty-eight-year period expired, and then his contract
did not cover the renewal period, and in the fourteen years of the renewal period
he was able to get out of it all the profits.*

_ At the 1908 hearings Mr. Ogilvie reiterated his opposition to allow-
ing the publisher to join in the extension of subsisting copyrights,
and appeared to take a position favoring reversion of copyrig}ilt to the

8 Sectlon 25 of both bills contained the following two provisos:

Provided, That within the year next preceding the expiration of twenty-elght years
from the first publication of such work the copyright proprietor shall record in the
Copyright Office a notlce that he desires the full term provided herein, and in default
of such notlce the copyright é)rotectlon in such work shall determine at the expiration
of twenty-eight years from first publication: Adnd provided further, That where the
term is to extend beyond the lifetime of the author it shall be the duty of his executors,
:&gﬂillnlstrators, or assigns to further record in the Copyright Office the date of his

L“Monroe Smith was a member of the council of the American [Authors’] Copyright
7 ;agttleegnd the drafter of the actual language of the amendment. Hearings, supra note
88 8. 2900, 80th Cong., 1st Sess. (1907).
:;H.R. 11704, 60th Cong., 1st Sess. (1908).
'.l:hc‘e a‘mendment appeared In the second proviso of § 26:

And provided further, That if such subsisting copyrifht shall have been assigned
or a license granted thereln for publication, and if such assignment or license shall con-
gain provislon for payment of royalty, and if the renewed copﬁright for the extended

erm provided In this Act shall not be assigned nor license thereln granted to such
original assignee or licensee or his successor, said original assignee or licensee or his
successor shall nevertheless be entltled to continne to publish the work on payment
of tﬁle royalty stipulated in the original agreement; but if such original assignment
or license contaln no provision for the payment of royalty, the copyright shall be
rgnelawed and extended only in case the original assignee or licensee or his successor
" shall foin in the application for such renewal and extenslon.
Hearings, supra note 73.
87 1d. at 17-20, 61-62,
8 1d. at 17, 82,

®JId. at 20, This passage was quoted by Justice Frankfurter in his majori {nion
in Fred Fisher Musiec Co. v. M. Witmark & Sons, 818 U.S. 643, 6638 (1948).j & op
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author by means of a renewal device.®* William A. Jenner also testi-
fied strongly in favor of renewals,* and at about the same time he
brought out a new broadside, entitled T'ke Octopus: Reaching for
Books,*? in which his views were even more forcefully expressed. He
ridiculed the publishers’ arguments that, unless they were given an
interest in the renewal, they might lose their investment in their plates
and stock on hand.®® 1In The Publisher Against the People, he had
maintained that, if the author had sold his copyright outright, he
should be given a second chance to benefit from it, and if he had made
a royalty agreement, he should be entitled to renegotiate for more
favorable terms.?

In view of these expressions in favor of the renewal principle, it
is puzzling that the author-publisher groups did not attempt to answer
them by making a strong case for the abolition of renewals. The fact
is that the only arguments they advanced on the question at the 1908
hearings were 1n favor of the “Monroe Smith Amendment,” *® relating
to the extension of subsisting copyrights, and even these arguments
proved unpersuasive.”® It is not altogether pointless to wonder what
would have happened if some of the fundamental arguments against
renewals had been effectively presented to Congress in 1908.

Seven more copyright bills were introduced in the House between
May, 1908, and January, 1909.°* With minor variations, the pattern
for six ® of these bills had already been set: special terms were pro-
vided for posthumous works,*® periodicals and composite works,®
works “copyrighted by a corporate body,”** and works made for
hire; 192 for other works the term was the life of the author plus a pe-
riod of years,'°® subject to renewal by the proprietor in the twenty-
eighth year from publication, and with the requirement that the au-
thor’s death date be recorded; an extension of subsisting copyright
to the full term for the benefit of the author and his family 1 was
provided, but with the qualification of the “Monroe Smith Amend-
ment” which permitted assignees to join in the renewal in certain cases.

The seventﬁ of these bills, which was introduced by Representative
Currier on May 12, 1908,'% broke away radically from this pattern and
returned in part to the principle of the existing law. Copyright was
to last for twenty-eight years from first publication, with a right of

0 See Hearings, supra note 73, at 72-73.

v Jd, at 127-28,

:g;:NIt\'EP. THE OCTOPUS: REACHING FOR BOOKS (1908).

. a .

% JENNER, THE PUBLISHER AGAINST THE PEQOPLE 61-62 (1907).

® Hearings, supra note 73, at 17-20, 66, 7478, 88-89, 412,

%0 It was suggested at the time that omission of the ‘“Monroe Smith Amendment” from
the Act was inadvertent, The Copyright Code: Its Hiatoril and Features, 76 The Pub-

lishers’ Weekly 19, 20 (July 1909), but this is highly unlikely., In the face of all the
discussion of the amendment, the omission of the amendment from the Currier bills of
May 1908 (note 103, infre) and February 1909 (note 106, infra) can only have been
deltlbel%ge" and this conclusion is borne out by the comments in the Committee reports,
note , infra.

7 H.R. 21592, H.R. 21984, H.R. 22071, H.R. 22188, 80th Cong., 1st Sess. (1908; H
éI.R. (2149'{]%2 60th Cong., 2d Sess. (1908); H.R. 25162, H.R. 27310, 60th Cong., 2d

ess, .

08 All of ti]e above (note 97 supra) except H.R. 22188, 80th Cong., 1st Sess. (1908).

% The terms were 30 years in three billg, 42 in one, and 80 {n the other two.

100 The terms were 42 years in three bills and 50 in the other three,

101 The terms were 42 years in three biils and 50 in the other three. The parenthetical
hrase *(otherwise than ag assignee of the individual author or authors)” was included
n the clause {n H.R. 21592, and the words “or licensee” were added in H.R. 27810. See
notes 205—09 infra, and text thereto.

10 The terms were 42 years in three bills and 50 in the other three,

108 The period after death was 80 years {n one bill, 42 in two, and 50 in the other three.

1ot See notes 812-14, 88689 infra, and text thereto.

us H R. 22188, 80th Cong., 1st Sess. (1908).
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renewal for another twenty-eight years on behalf of the “author, if
still living, or the widow, widower, or children, if the author be not
living, and if such author, widow, widower, or children be not living,
then the author’s heirs, or executors, or administrators * * *, but if
the work be a composite work upon which the copyright was origi-
nally secured by the proprietor thereof, then the proprietor of such
copyright shall be entitled to the privilege of renewal and extension.”
Su%sisting copyrights could be extended to the full term by the au-
thor, or his widow, children, or heirs, but the bill contained no “Mon-
roe Smith Amendment” which would have allowed a publisher to
share in the renewal. )

The Smoot-Currier bill of February, 1909,2°¢ which became the Act
of 1909,%7 represents a crude attempt to graft some of the provisions
of the other bills onto the basic renewal provisions of the 1908 Currier
bill. In particular, the four types of works for which special terms
had been provided in the other bills—posthumous works, periodicals
and other composite works, works copyri%“hted by a corporate body
(otherwise than as assignee or licensee of the individual author), and
works made for hire—were picked up intact and forced into the re-
newal scheme as works for which a proprietor could claim renewal in
his own right. It is regrettable that, after years of consideration and
study, one of the most important provisions of the bill should have
been pieced together hastily and enacted without any real analysis of
the consequences.

The duration-renewal provisions of the Smoot-Currier bill were
enacted without change on March 4, 1909.2 The following quotations
from the reports that accompanied the bill 1 indicate that there were
two basic reasons why renewals were retained :

(1) To benefit the author.

* * * Tt was urged before the committee that it would be better to have a single
term without any right of renewal, and a term of life and fifty years was sug-
gested. Your committee, after full consideration, decided that it was distinctly to
the advantage of the author to preserve the renewal period. It not infrequently
happens that the author sells his copyright outright to a publisher for a com-
paratively small sum. If the work proves to be a great success and lives beyond
the term of twenty-eight years, your committee felt that it should be the exclusive
right of the author to take the renewal term, and the law should be framed as
is the existing law, so that he could not be deprived of that right.**

(2,70) To regulate the term according to the commercial value of the
work.

* * *+ A very small percentage of the copyrights are ever renewed. All use of
them ceases in most cases long before the expiration of twenty-eight years. In
the comparatively few cases where the work survives the original term the author
ought to be given an adequate renewal term, * * **

E. SUMMARY

On its face the development of the 1909 duration-renewal provision
appears to comprise an extraordinary non sequitur. Most of the bills
and almost all of the discussion assumed a life-plus term and the aboli-

e §, 9440, H.R. 28192, 60th Cong., 2d Sess. (1909).
r Act of March 4, 1909, 35 Stat. 1075, 17 U.S.C. (1938).

8 I'bid.
1 H R, REP, NO, 2222, 8. REP, NO. 1108, 80th Cong., 2d Sess. (1909).
::: ; g‘ :t 14.
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tion of renewals, yet the law as enacted retained a publication-plus
term with a rather elaborate reversionary renewal system. A careful
analysis of the spotty, confusing, and extremely complex history of
the provision shows pretty clearly why this happened, and the reasons
are important today:

(1) The opponents of renewals agreed so thoroughly among them-
selves that they became complacent. They failed to make an effective
case against renewals in the first instance, to answer the arguments
presented on the other side, and to recognize the growing congres-
sional sentiment in favor of renewals.

(2) Congressional hostility to a long, indeterminate term for all
works was evident from the beginning. Provisions requiring regis-
tration of a renewal claim during the twenty-eighth year and recorda-
tion of the author’s death date appeared in almost all the bills. These
provisions were aimed at putting ephemeral works in the public
domain after 28 years, and at making it easy for the public to de-
termine when a copyright would expare.

(3) It was also obvious that some of those responsible for the legis-
lation in Congress gradually became convinced that authors needed
protection against publishers; renewals appeared to provide a con-
venient device for insuring that at least some of the beriefits of the
copyright went to the author. Nearly everyone agreed that the ex-
tension of subsisting copyrights should revert to the author and his
family, and this provision furnished a springboard for extending the
reversionary principle to all future copyrights.

I1I. Tue Present Law oF CoPYRIGHT RENEWAL
A. STATUTORY LAW NOW IN EFFECT

The duration-renewal provisions of the Act of March 4, 1909,
which came into effect on July 1, 1909, were contained in two sections:
§ 23, which covered works copyrighted after the Act came into force,!!?
and § 24, which covered works in which copyright was already sub-

112 Supra note 107.
13 The following is the text of § 23 as orlginalli\; enacted :

Src. 23. That the copyright secured by this Act shall endure for twenty-elght years
from the date of first publication, whether the copyrighted work bearsg the author’s
true name or 1s published anonymously or under an assumed name: Provided, That in
the case of an ﬁosthumous work or of any periodical, cyclopaedic, or other composite
work upon which the copyright was originally secured bﬁ the proprietor thereof, or of
any work copyrighted by a corporate body (otherwise than as assignee or licensee of
the individual author) or by an employer for whom such work Is made for hire, the
proprietor of such copyright shall be entitled to a renewal and extension of the copy-
right in such work for the further term of {wenty-elght years when application for
such renewal and extension shall have been made to the copyright office and duly
registered thereln within one year prior to the expiration of the original term of
copyright: And provided further, That in the case of any other copyrighted work, in-
cluding a contribution by an indlvidual author to a perlodical or to a cyclopaedic or
other composite work when such contribution has been separately registered, the
author of such work, if still living, or the widow, widower, or children of the author,
if the author be not living, or If such author, widow, widower, or children be not
lving, then the author’s executors, or In the absence of a will, his next of kin shall be
entitled to a renewal and extension of the copyright in such work for a further term
of twenty-eight years when application for such renewal and extension shall have been
made to the copyright office and duly registered therein within one year prior to the
expiration of the original term of copyright: And provided further, That in default of
the registration of such applicatlon for renewal and extension, the copyright in any
work shall determine at the expiration of twenty-elght years from first publication.
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sisting.’* There were curious differences between these sections; in
the case of future works, § 23 gave the renewal right to the proprietor
in the case of posthumous works, periodicals and composite works,
works copyrighted by a corporate body (otherwise than as assignee or
licensee of the individual author), and works made for hire, while for
subsisting copyrights § 24 gave the proprietor the renewal only in the
case of composite works. These differences may have been the result
of a deliberate effort to have the extended terms of subsisting copy-
rights revert to the authors and their families in as manif cases as
ossible, but it seems more likely that they simply resulted from care-
ess drafting.’s ) .

Section 23 of the Act of 1909 became operative in July, 1936, and is
now § 24, the basic duration-renewal provision of the copyright law
as codified in 1947.2¢ Section 24 of the Act of 1909 ceased to have any
effect after July 1, 1937, and was dropped in the 1947 codification. In
1939 Congress enacted a bill transferring jurisdiction over commercial
prints and labels from the Patent Office to the Copyright Office; ™'
the bill provided that subsisting copyrights originally registered in the
Patent Office could be renewed in the Copyright Office upon applica-
tion by the proprietor, and this provision became section 25 of the
Copyright Code.’’®* TIn 1940 § 23 of the Act of 1909 (now § 24 of the
Code) was amended to permit separate renewal of contributions to
periodicals and other composite works, whether the contribution had
originally been registered separately or not.** Aside from these
changes, the renewal provisions are exactly the same as when they were
enacted over fifty years ago.12°

In structure, § 24 fallsinto four parts:

(1) The main body of the section provides that copyright shall en-
dure for 28 years “from the date of first publication.”

(3) The first proviso provides that, in the following cases, the copy-
right proprietor is entitled to a second term of 28 years if renewal regis-
tration is made within the 28th year of the first term:

%a) “Any posthumous work ;”

b) “Any periodical, cyclopedic, or other composite work upon
which the copyright was originally secured by the proprietor thereof ;”

114 The followlng 1s the text of § 24 :

SEc. 24, That the copyright subsisting in any work at the time when this Act goes
Into effect may, at the expiration of the term provided for under existing law, be
renewed and extended by the author of such work if still living, or the widow, widower,
or children of the author, If the author be not living, or If such author, widow,
widower, or children be not Iiving, then by the author’s executors, or in the absence
of a will, his next of kin, for a further period such that the entire term shall be equal
to that secured by this Act, including the renewal perfod : Provided, however, That if
the work be a composite work upon which copyright was originally secured by the
proprietor thereof, then such proprietor shall be entitled to the i)rivilege of renewsal
and extension granted under this section: Provided, That application for such renewal
dnd extenslon shall be made to the copyright office and duly registered therein within
one year Ié)rior to the expiration of the existing term.

18 Brown, Renewal Righta in Copyright, 28 CORNELL L.Q. 460, 477 (19483).

116 Act of July 30, 1947, 61 Stat. 652, 17 B.8.c. (1958).

117 Act of July 81, 1939, ch, 398, § 3, 53 Stat. 1142,

1817 U.8.C. § 28 9958)'

19 Act of March 15, 1940, ch, 57, 54 Stat. 51, 17 U.S.C. § 24 (1958).

1 Changes affecting renewals have been made in other sections of the law. The
renewal registration fee was raised from $.50 fo $1.00 by the Act of May 28, 18928, ch.
‘704, § 1, 45 Stat. 714, and from $1.00 to $2.00 by the Act of April 27, 1948, 62 Stat.
202, 17 U.S.C. § 215 (1958)., The President was fiven power to extent, by proclamation,
the time limits for renewals and other reglstrations for the benefit of forelgn authors
affected by wartime disruption of communications. Act of Sept. 25, 1941, ch, 421, 85
Stat. 732, 17 U.S.C. §9 (1958), [The Act of April 18, 1954, 68 Stat. 52, 17 U.S.C. § 216
(1958) provided that, when the Iast day for taking action in the Copyright Office falls
on a Saturday, Sunday, or holiday, the necessary application or deposit may be made
on the next business day.
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(¢) “Any work copyrighted by a corporate body (otherwise than
assignee or licensee of the individual author) ;”

(d) “Any work cogymghted * ¥ ¥ hy an employer for whom such
work is made for hire.”

(3) The second proviso provides that, in all other cases, the follow-
ing are entitled to tﬁe renewal: “the author * * * if still 11v1ng, or the
widow, widower, or children of the author, if the author be not living,
or if such author, widow, widower, or children be not living, then the
author’s executors, or in the absence of a will, his next of kin * * *.»

(4) The last proviso provides that, unless renewal registration has
been made, copyright terminates at the end of the first 28- -year term.

B. THE NATURE AND THEORETICAL BASIS OF RENEWAL COPYRIGHT

The renewal copyright established in the Act of 1831 and elaborated
in the Act of 1909 is a unique form of property whose nature and
theoretical basis are still unclear. The courts and the commentators
have repeatedly characterized a renewal as a “new estate” or a “new
grant” rather than a mere continuation or extension.’® Renewals are
said to be separate from and independent of the original copyright,**
to be “free and clear of any rights, interests, or licenses attac ed fo the
copyright for the initial term,” *** and to have “absolutely all of the
attributes of a new work copyrlghted at the time the renewal is
effected.” *** The right of renewal is considered a personal right given
directly to certain named beneficiaries; ** it “does not follow the au-
thor’s estate but * * * is derived d1rectly from the statute.” 12°

71 Ballentine v. De Sylva, 226 I, 2d 623, 629 (ch Cir, 1955) af’d, 351 U.8. 570 (1956) ;
G. Ricordi & Co. v. Paramount Pictures, Inc. 189 F. 24 (2d Cir. 1951). cert. denied,
342 U. S 849 (1951); Silverman v. Sunrise Pictures Corp 273 Fed, 909 (24 Cir. 1921}
Whlte Smith Music Pub. Co. v. Goff, 187 Fed. (lst Cir. 1911) ; Pierpont v. Fowle, 19
Fed. Cas. 652 (No. 11152) (C.C.D. Mass, 1846) OWELL, THE COPYRIGHT LAW
109 (3d ed. 1952) ; 2 SOCOLOW, THE LAW OF RADIO BROADCASTING 5677 at 1205-

$1939) : WEIL, AMERICAN COPYRIGHT LAW § 048, at 363—64 (1917); Caterini,
Oon ributions to Periodicals, in 10 COPYRIGHT LAW SYMPOSIUM (ASCAP) 321, 363
21859) s Bricker, Renewal and Ectenston of Copyright, 28 SO. CAL. L. REV, 23, 2728

dward B. Marks Music Corp. v Charles K. Harrls Music Publishing Co., 2565 F. 24
518 (2d Cir.), cert dented, 358 U.8. 831 (1958) ; Sllverman V. Sunrise Pictures Corp. , 273
Fed. 909 (2d Cir. 1921) : Fiteb v. Shubert 20 F, Supp. 314 (S.D.N.Y, 1937) ; Aprl Pro-
ductions, Inc. v. G. Schirmer, Inc., 308 N.Y. 866, 128 N. E 24 28 (1955) : BALL, THE LAW
OF COPYRIGHT AND LITERARY PROPERTY § 88, at 193 1944) ; WARNER RADIO
AND TELEVISION RIGHTS § 81, at 245 (1953& Caterlni, in op. oil. supra note 121, at
363 ; Bricker, supra note 121, at 27 Comment Y.U.L. REV. 1027, 1029 (195 )3

BROOKLYN 'L. REV. 822, 324 (195d) H SO. L L. REV. 532, 534 (1957) ; see Mlller
Musie Corp. v. Charles N. Daniels, Inc., 362U S. 373 (19 60)

12 Fitch v. Shubert, 20 F. Supp 314 (S.D.N.Y. 1937) ; accord, G. Ricordi & Co. v. Para-
mount Pictures, Inc., 189 F. 2d 469 (2d Cir.), cert. denied, 342 U.S. 849 (1951) Shapiro,
Bernstein & Co. v. Jerry Vogel Music Co., 118 R, Supp. 754 (S.D.N.X. 1953), rev d on other
grounda 221 F. 2d 569 c$2d Cir. 1955), modified on other grounds, 228 F, 2d 252 (2d Cir.
1955) i VVARNER, op. cit. supra note 122, § 81, at 245 ; Caterini, in op. cit. aupra note
121, at 363; Brlcker, supra note 121, at 27—28 Comment 33 N.Y.U.L. REV. 102 27, 10290

1958). 30°SO. CAL. L. REV. 532, "534 (1957) see Miller Musiec Corp. v Charles N.

aniels Inc.,, supra note 122; WARNER, op. cit. supra note 122883 at 2

24 9 SOCOLOW, op. cit. supra note 121, at 1205 ; see Harrls v. Coca-Cola Co 73 F. 2d
870 (5th Cir. 1934), cert. denied, 294 U.S. 709 (1935) ; Bilverman v Sunrise Plctures Cori)
273 Fed. 909 (24 Cir. 1921) ; White-Smith Music Pub. Co. v. Goff, 187 Fed. Clr.
1911; BALL, op. cit. supra note 122, § 88, at 192-93 ; Bricker, aupra note 121
filler Music Corp. v. Charles N. Daniels, Inc, d62 U.S. (19860) ; Ba]lentlne v.
De Sglva 226 F., 24 623, 625, 629 (9th Cir, 1953 af'd, 351 US 570 (1 956) Whlte-
Smlt Muslc Pub. Co. v. Goff, 187 Fed. 247 (1st ir 1911& 28 OPS. ATT'Y G 162
BALL, op. cit. supra note 122 §8 ENT, COMMENTARIES ON
A\{El ICAN LAW 384 (2d ed. 1832) ; 60 W, op. cit. supra note 121, § 677. at
1?%567 Comment, 36 U. DET, L.J. 66, 68 (1958) H See WEIL, op. cit. supra note 121, § 9586,
a

12 Danks v. Gorden, 272 Fed. 821 (24 Cir. 1921) i accord Miller Music Corp. v. Charles N.
Daniels, Ine., supra ‘note 125 ; Ballentine v. S va, supra note 125, at 625 White-
Smith Music Pub. Co. v. Goff, 180 Fed. 256 CC RI 1910), af’d, 187 Fed. 247 {lst
Cir. 1911 s BALL, op cit. supra note 122, !88 at 182 ;: HOWELL, op. cit. supra note
at 109 ; ' WARNER, clt aupra note 122, § 81, at 246'; Comment, 36 U. DET. L.J. 66, @

19582: Comment, REV 1027 1081 (1958) gee Silverman v S\mrise i’ie-
tures Corp., 273 Fed. 909 (2d Ch' 1921) H Stuff v La Budde Feed & Grain Co 42 F

493 (E.D, Wis. 1941 Shaglro Bernstein &C yan, 27 F. Supp. 11 (SDN.Y. 1983)
28'0PS. ATT'Y GEN. 162 (1910) ; 17 TEMP. L.Q. 299 ’301 (1943).
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These generalizations, though mostly true, have suffered from too
much uncritical repetition. To get at what renewals really are, one
must look closely at what Congress wanted to do, what it said in the
statute, and what the courts have said the statute means.

The legislative history shows that in retaining the reversionary
aspect of renewals, Congress was trying to accomplish two things:

(1) If the author was still living, Congress wanted to give him an
opportunity to benefit from the success of his work and to renegotiate
disadvantageous bargains. It has often been said that the renewal
provision was based on “the familiar imprudence of authors in com-
mercial matters.” 1 While superficially logical, there is nothing in
the legislative history to support this supposition. There is more
evidence of a Congressional recognition that author-publisher con-
tracts must frequently be made at a time when the value of the work
is unknown or conjectural and the author (regardless of his business
ability) is necessarily in a poor bargaining position.!#

(2) If the author were dead, Congress wanted to insure that his
“dependent relatives”?® would receive the benefits of the renewal,
regardless of any agreements the author had entered into.

o attain these results Congress had to depart from ordinary con-
cepts of property in two important respects:

(1) Reversion. The statute had to break the continuity of title at
the end of the first term and provide for a reversion of ownership to
the author, if living.

(2) Statutory aﬁzsz’gmtz’on of beneficiaries. To make sure that the
renewal benefits went to “those naturally dependent upon the deceased
author’s bounty,” * something more than a reversion to the author’s
“executors, administrators, or heirs” had to be provided. If the re-
newal reverted to the author’s estate, it was entirely possible that
legatees and creditors might gain the benefits at the expense of the
author’s family and dependents. Apparently -in a deliberate effort
to avoid this result, Congress set up a schedule of successive classes
of persons who were entitled to take the renewal as “a new personal
grant of a right.” 1

These features made renewals so unusual that, immediately after
the 1909 Act came into effect, there was uncertainty whether this
could really be what Congress intended.**> Within a few years, how-
ever, it had been firmly established !2* that a proprietor or assignee,

17 Caterin], In op. cit. supra pote 121, at 878 ; accord, Shapiro, Bernstein & Co. v. Bryan,
123 F. 2d 697 (24 Cir. 1941) ; BALL, op. cit. supra note 122, § 88, at 192 ; Bricker, augrra
note 121, at 27; 80. CAL. L. REV. 532, 637 (1957); see SPRING, RISKS AND
RIGHTS IN PUBLISHING, TELEVISION, RADIO, MOTION PICTURES, ADVERTIS-
ING, AND THE THEATER 95 (24 ed. rev.).

18 8ee H.R. REP. NO. 2222, 60th Cong., 2d Sess., 18 51909),; Comment, 88 N.Y.U.L.
?Ey.thlozz, 1029 n. 20 (1958) ; 6 U. DET. L.J. 79, 83-84 (1843) ; notes 87-88 supra, and
ext thereto.

1% §, REP. NO. 6187, 59th Cong., 2d Sess. 8 (Pt. I, 1907).

180 BALL, op. cit. supra note 122, § 88, at 193,

18t Ballentine v. De Sylva, 226 F. 2d 623, 629 (9th Cir, 1855), afr’d, 351 U.8. 570 (1956) ;
accord, Miller Musie Corp. v. Charles N. Daniels, Inc., 362 U.S. 374 (1960).

133 The lower court in White-Smith Musie Pub, Co. v, Goff, 180 Fed. 256 (C.C.D.R.I,
1910), held that the proprietor-assignee had no right to claim renewal himself. How-
ever, the judge could not bring himself to believe that the two terms were discontinuous
and that the proprietor’s rights were cut off at the end of the first term; he suﬁgested
that if the copyright had been assigned, perhaps the work went Into the public domain
at the end of the first term. It also appears that the Copyright Office was subjected to
considerable pressure in 1909 and 1910 to register renewal claims in the names of pro-
prietor-assignees. See 28 OPS. ATT'Y GEN., 162 (1910).

182 White-Smith Musie Pub. Co. v. Goff, 187 Fed. 247 (24 Cir, 1811); Silverman v.
Sunrise Pictures Corp., 273 Fed. 909 (24 Cir. 1821) ; Harris v. Coca-Cola Co., 78 F. 2d
870 (5th Cir. 1934), cert. denied, 294 U.B. 709 (1935); 28 OPS. ATT’Y GEN. 162 (1910).
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as such, had no rights in a renewal copyright, that the right was a
personal one, and that a renewal is not “really and truly an extension
to the author, his assigns, executors, and administrators, but a new
grant to the author or others enumerated.” 134

Acceptance of these basic principles still left open some important
questions:

(1) I3 a future copyright assignable? Assuming that assignment
of the first term does not carry with it the renewal copyright, can the
author or any other statutory beneficiary make a valid separate as-
signment of his potential renewal copyright before he has secured
it? This turned out to be a very close question, which the Supreme
Court finally settled in favor of alienability.'*®

(2) Whom does the executor represent? The executor is different
from the author’s widow, children, and next of kin, since he obviously
cannot take the renewal for his own personal benefit. Does he take
it as representative of (1) the author, (2) the corpus of the author’s
estate, or (3) the legatees? The cases have now established that the
executor represents neither the author **¢ nor the author’s estate,®’
but that he takes the renewal as personal representdtive or trustee of
the author’s legatees; since the renewal does not become part of the
author’s estate, an assignment by the author of his renewal rights
would be invalidated at the author’s death, and the executor would
take the renewal for the benefit of the author’s legatees rather than
his assignees.’®® The decisions, culminating in a recent 54 holding
by the Supreme Court, thus indicate a most unusual role for the
executor.!#

(8) Does a proprietor take a “new estate”? With respect to the five
types of works that a proprietor can renew in his own right—works
made for hire, composite works, etc.—does the proprietor take a “new
estate” free and clear of any pre-existing contractual obligations, in-
cluding hisown? Or is a renewal simply a continuation or extension
of term in these cases? This basic question has never been litigat-
ed,’**® and seems to have been overlooked by the commentators.

What, then, is a renewal copyright? In cases where a proprietor is
entitled to claim, it is probably no more than a continuation or exten-
sion of term. Where the author, widow and children, executors, or
next of kin are the statutory claimants, a vested renewal copyright is
“a new estate, i.e., a new grant of copyright separate and independent
from the first copyright.”° In these cases a future renewal right
has been called a “compulsory bequest,” 1 “analogous to life insur-

1% White-Smith Music Pub, Co. v. Goff, 187 Fed. 247, 249 (1st Cir, 1911).

1% Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S, 643 (1943),

1% Fox Film Corp, v. Knowles, 261 U.S. 326 (1923).

157 Miller Music Corp. v. Charles N, Danlels, Inc., 158 F, Supp. 188 (1957), of’d mem.,
2615ml;b%d 925 (1959), af’d, 362 U.S. 373 (1960).

1a.

18 See notes 346-66 infra, and text thereto.

1%s One of the questions involved in Hampton v. Paramount Pletures Corp., 279 F. 2d 100
(9th Cir. 1960) was whether the owner of copyright in a motlon picture, which it had
renewed as “proprietor of copyright in a work made for hire,” had abandoned its rights b
its fallure to contest defendant’s exhibition of the film for many years before the renewal.
The District Court indicated orally that the claim of abandonment pecessarlly failed
becauge “the renewal of a copyright gives birth to a newborn child legally.” The Ninth
Circuit Court of Appeals affirmed the District Court without mentioning this specific.point ;
1t was one of the questions presented in a petition for certlorari denied by the Supreme
Court, 364 U.S. 882 (1960).

1 Bdward B, Marks Music Corp. v. Contlnental Record Co., 222 F. 2d 488, 490-91 (2d
Cir.,), cert. denied, 350 U.8. 881 (1955)

147 De Sylva v. Hallentine, 851 U.S. 570, 582 (1956).
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ance,” ¥ “analogous to seperate and concurrently existing contingent
remainders which ripen into copyrights upon the satisfaction of certain
conditions,” ? “an expectancy [which] is like the interest of one who
is entitled to a remainder after a term of years provided he outlives
the term,” ** and even “a phase of moral rights.” ** These labels in-
dicate the general nature of renewals but they are not satisfactory as
definitions. Beyond the fact that it is an alienable expectancy, a fu-
ture renewal copyright is so unique that it defies definition except in
terms of the statute that created it.

C. THE RIGHT TO CLAIM AND OWN A RENEWAL COPYRIGHT

1. Statutory claimants: proprietors

a. In general

The cases in which the statute entitles the copyright proprietor to
claim renewal in his own right appear to fall into two categories: ¢

(1) Cases where the proprietor’s right is determined by the nature
of the work : posthumous works, periodicals and composite works, and
commercial prints and labels.

(2) Cases where the proprietor’s right is determined by tke nature
of the original proprietor: works copyrighted by a corporate body
(otherwise than as assignee or licensee), and works copyrighted by an
employer for hire.

he cases specified are the only ones in which a renewal claim can
be asserted by a proprietor as such.**” Although the proprietor claims
are set forth in the first proviso of the renewal section, they are plain-
ly exceptions to the author claims set forth in the second proviso.!®
It has Eeen held, however, that just because the proprietor claims in
the first proviso are so clearly exceptions, they will override second
proviso claims in situations where the two provisos appear to overlap.*+

Why was the proprietor given renewal rights in these particular
cases? As we have seen, the answer does no credit to the drafters of
the legislation. The duration-renewal provisions developed aleng
two separate lines. On the one hand it was assumed that, in extending
subsisting copyrights to a longer term, there would be a reversion to
the author; the proprietors of encyclopedias, periodicals, and other
composite works argued strenuously that in such cases they should be
given the extension because of the problems of locating a multitude
of authors at the time of renewal registration.’ On the other hand,
for future works it was assumed that there would be a life-plus term
without renewal, and that there would be certain cases—posthumous

i Comment, 88 N.Y.U.L. REV. 1027, 1029 (1958) ; accord, Caterinl, in op. cit. supra
note 121, at 378.

18 30 SO. CAL. L. REV. 532, 535 n. 18 (1957).

i Rose v. Bourne, Inc., 176 F. Supp. 6085, 609 (8.D.N.Y, 1859), aff’d, 279 F, 24 79 (24
Clr.), cert. den., 364 U.S. 880 (1960).

1t SPRING, op. cit. supra note 127, at 95.

140 WEIL, op. cft. supra note 121, § 952, at 364.

17 S{lverman v. Sunrise Pictures Corp., 273 Fed, 809 (24 Cir. 1921) ; White-8mith Music
Pub. Co. v. Goff, 187 Fed. 247 £1st Cir. 1911) ; Shapiro, Bernsteln & Co. v. Bryan, 27 F,
Squ. 11 (8.D.N.Y. 1939) : WEIL, op. cit. supra note 121 (,:952. at 365,

14 Shapiro, Bernstein & Co, v. Brian. 123 ¥. 24 697 (2d Cir, 1041).

65:)"' (111)6%8 fut ¢f. Tobani v, Carl Fischer, Inc., 98 F. 2d 57 (24 Cir.), cert. denied, 8305 U.8.

0] S[tenographic Report 109-10 (May-June 1908) ;: Hearings Before Committees on
Patents on Pending Bills, 60th Cong., 1st Sess,, 19-21, 75-77, 1856 (1908). Most of the
1908-09 bills contained a provision meeting this argument. H.R. 21592, H.R. 21084,
H.R. 22071, H.R. 22183, 60th Cong., 1st Sess. (1908) ; H.R. 25162, H.R. 27310, H.R. 28192,
8, 9440, 60th Cong., 2d Sess. (1909). ’ . ’ e
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works, periodicals and composite works, corporate works, and works
made for hire—where it would be impossible or impracticable to base
the term on an individual’s life span.

When it was finally decided to establish a reversionary renewal for
all works, the language that had been worked out for one purpose was
ﬁ;'afted onto the renewal provision and made to serve an entirel

ifferent purpose. The drafter apparently lost sight of the “multi-
plicity of authors” argument; 'mstead; he must have reasoned that,
if it was impracticable to use an author’s life in computing the term
in certain situations, it would likewise be impracticable to give authors
and their heirs renewal in the same situations. The fa%lacy is ob-
vious, and the result has been endless confusion.

The first proviso gives the right of renewal to “the proprietor of
such copyright”—-i.e., “The copyright secured by this title.” The
“proprietor” in this context means the owner of the copyright at the
time renewal registration is made, and not the first or original pro-
prietor.*® In other words, a “proprietor” claim follows the owner-
ship of the copyright,’*® and is not a personal right like the claim of
an author under the second proviso.?*

b. Posthumous works

As we have seen, “posthumous works” appeared in the 1906-08 bills
as an exception to the life-plus term, for the reason that in such cases
it was thought inappropriate to base the term on the author’s life.
This exception was spliced onto the renewal provision as one of the
works which the proprietor could renew in his own right, but with-
out definition or regard for the consequences. As a result, both the
meaning of the term “posthumous work” and its consequences in the
renewal section are obscure.

The generally-accepted definition of “posthumous work” is “one
which is published subsequent to the death of its author.” %% If this
is what the phrase means in § 24, the author’s widow and children,
executors, or next of kin, as such, have no renewal rights whatever
in works first published after the author’s death. Thus, an assign-
ment by the author of the rights in his unpublished works will cut
off his family’s renewal rights in any such works that are not pub-
lished before he dies. This result was undoubtedly not intended,

WM That the “multipliclty of authors’” argument was uppermost in the minds of the
Congressional Committee is clearly indicated by the language of the final committee report.
See note 173 infra, and text thereto.

182 Shapiro, Bernstein & Co. v. Bryan, 27 F. Supp. 11 (S.D.N.Y, 1839) (on motion to
dismiss) : 36 F. Supp. 544 (S.D.N.Y. 1940), af’d, 123 F. 2d 697 (2d Cir. 1941),

18 HOWELL, op. cit. suprae note 121, at 110,

154 2 SOCOLOW, op. cit. supra note 121, § 687, at 1219,

188 Bricker, supra note 121, at 38. Leaving aside the rights of the author’s famlily, dis-
cussed immediately below, this definition still leaves several questions unanswered in the
context of the renewal Provision :

A work 1s publicly disseminated dm‘lnf the author’s life (by public dpel-t.'oﬂrmm:e,
broadcast, or recording's), but is not published In visual copies until after his death : Is this
a ‘“‘posthumous work"”

(2) A work Is registered for copyright in unpublished form after the author's death but
18 never published : Is this a “posthumous work’?

(3) A work s registered for copyright in unpublished form during the author’s life
and 1s published after his death: Is this a “posthumous work’?

(4) }}.‘he second proviso of sectlon 24 apparently gives the right to claim renewal in a
contribution to a periodical that has not been geparately registered only to the author or
his family : Who claims renewaldlnt; ?contribution, not copyrighted separately, that was
first published after {ts author's dea -

(5? A work I8 bfv geveral authors, one of whom dled before publication: Is this a
“posthumous work"”
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and has been strongly criticized,®® but it is su;l)ported by the one
judicial comment on the provision,’ and probably represents a cor-
rect interpretation of the law.!®

¢. Composite works

Some of the most difficult problems in the renewal section arise
from the provision dealing with composite works, which reads as
follows:

* # » in the case of * * * any periodical, cyclopedic, or other composite work
upon which the copyright was originally secured by the proprietor thereof, * * *
the proprietor of such copyright shall be entitled to a renewal and extension * * *.

(1) History of the provision

Everyone apparently assumed that, under the law in effect before
1909, the publisher of an encyclopedia or similar collective work had
to contact every author or heir in order to secure a complete renewal.!*
This was considered a great hardship because of the number of authors
involved, and was advanced as one of the main arguments against the
renewal device.'®® The same factor—multiplicity of authors—led to
a recognition that the term of copyright in composite and collective
works could not be based on the life of an author,® and almost all
of the bills from the very beginning provided a special term for “any
periodical or other composite work.” 162

In the discussions of the extension of subsisting copyrights at the
1908 hearings, the publishers argued strenuously in favor of the
“Monroe Smith Amendment” which would have allowed them to share
the extended term with the author and his family.?®* It became in-
creasingly apparent that the publishers’ main concern in this situation
was with composite works—encyclopedias, law digests, dictionaries,
and the like—in which very substantial sums had been invested.'¢
The publishers were anxious to avoid the necessity of getting per-

W HOWELL., op. cft. supra note 121, at 111, Kupterman deflnes a “posthumous work”
as ‘‘a work published after the author’s death by someone to whom 'has passed the right to
reproduce 1t.” He argues that the word *“posthumous’ could not have been “designed to
include the situation of a_ sale by a living author of his common law copyright,” since
in that event ‘“there would be no justification for permitting the proprietor to obtain the
renewal.” He belleves that the only logical justfication for the “posthumous work’ pro-
vislon “is that the distributees of the author have already received the whole right in the
work to dispose of” and therefore do not need the renewal reversion. KuBfel'man, Re-
newal of Copyright—=Section 238 of the Cog/right Act of 1909, 44 COLUM. L. REV, 712,
T15 (1944). But see Bricker, suprag note 121, at 39.

. 7 us * » ‘pnogthumous’ works [are] those on which the original copyright has been
taken out by someone to whom the llternr‘; prog)erty passed before Bubllcntion." Shapiro,
Bernsteln & Co. v. Bryan, 123 F. 2d 697, 699 (2d Cir. 1941). ut see BALL, op. oit.
a«ﬁ:a note 122, § 89, at 195.

It should De moted that the apparent anomaly of denying the author’s family renewal
rights in posthumous works becomes less dlsturbing the older the work involved 1s. There
1s little, if any, realistic justification for allowing a renewal reversion to the author’s wite,
children, executors, or next of kin in the case of a work written—say—Dbefore 1850,

1% Hearings, supra note 150, at 77: Elder, Duration of Copyright, 14 YALE L.J. 417
(1005) ; see AMERICAN PUBLISHERS COPYRIGHT LEAGUE, OPINIONS ON QUES-
TIONS OF COPYRIGHT 18 (1803).

1% Hearings, supra note 150, at 18~19; 1 Stenographio Report 109-10, 160-61 (May—
June 1905) ; Elder, supra note 159, at 418,

161 Hear{ngs, supra note 150, at 362.

1 In the first Solberg draft bill of October, 1905 (LIBRARY OF CONGRESS, MEMO-
RANDUM DRAFT OF A BILL TO AMEND AND CONSOLIDATE THE ACTS RESPECT-
ING COPYRIGHT [Copyright Office Bull. No. 10, 1905]), the phrase read ‘“‘a composite or
collective work, such as an encyclopaedia, a ‘library,’ or ‘series,” produced at the instance
and expense of a pnblisher * * *. In the second Solberg draft, which was Introduced
in May, 1906 (8. 6330, H.R. 19853, 59th Cong., 1st Sess. {1906]), the phrase read simply
“‘any composite or collective work.” Be%'hming in December, 1907 with H.R. 248 and
8. 2499, 60th Cong., 1st Sess. (1907), the phrase was changed to “any perlodical or
other composite work,” and this language was used in_all the 1908-1909 bills except
%3692218 , 60th Cong., 1st Sess, (1908) and 8. 9440, H.R. 28192, 60th Cong., 24 Sess.

14 See notes 6465, 82-85, 95-96 supra, and text thereto.

% Hearings, suprae note 150, at 18~20, 76-78, 109.
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mission from hundreds of authors and their families in order to bring
out revisions and new versions of their collective works.1¢

While Representative Currier and others on the Congressional com-
mittees were not persuaded by the arguments in favor of the “Monroe
Smith Amendment,” they obviously became convinced of the need
for an exception that would allow proprietors to extend the term of
copyright in composite works in their own right.1® There was one
principal reason for this conviction; the impracticality o# giving the
renewal to authors and their families when the work was written by
a large number of authors.

As a result of these developments, almost all of the bills introduced
in 1908 contained a new provision in the section dealing with the exten-
sion of subsisting copyrights:

* * * {f the work be a composite work upon which copyright was originally
secured by the proprietor thereof, then such proprietor shall be entitled to the
privilege of the renewal and extension granted under this section: * * *

It should be noted that this provision was in addition to, and was
completely separate from, the provision giving a special term to “any
periodical or other composite work.”

The 1908 Currier bill,*®* which broke away completely from the
other pending bills, provided a renewal requirement both for future
works and for subsisting copyrights. The two renewal provisions %
were worded somewhat differently, but each provided a reversion to
the author and his family with a single exception in favor of com-
posite works. The language of the “composite works clause” in the
two sections of the 1908 Currier bill was the same, and was slightly
different from the equivalent language in the other bills:

* * * {f the work be a composite work upon which copyright was originally se-
cured by the proprietor thereof, then the proprietor of such copyright shall be
entitled to the privilege of renewal and extension.

The Smoot-Currier bill of February, 1909,7° which became the Act
of 1909, was obviously based on the 1908 Currier bill, but contained
some virtually inexplicable changes. The “composite works” provi-
sion in the basic renewal section *'* had become an amalgam of the lan-
guage of the earlier bills giving a special term to “any periodical or
other composite work,” the language of the 1908 Currier bill, and new
language:

* * * in the case of * * * any periodical, cyclopedic, or other composite work
upon which the copyright was originally secured by the proprietor thereof, * * *
E}]‘ix gro'px;ietor of such copyright shall be entitled to a renewal and exten-

0. .

However, the equivalent provision in the section on subsisting copy-
rights 12 not only did not adopt.this new language, but also reverted
to the “composite works” language that had appeared in most of the
1908 bills ezcept the Currier bi%l :

16 Hearings, supra note 150, at 165.

168 Hearings, supra note 150, at 19, 76.

17 H R, 21592, H.R. 21984, H.R. 22071, 80th Cong., 1st Sess, (1908) ; also two bllls in
1909 : F.R. 25162, H.R. 27310, 60th Cong., 2d Sess. (1909).

18 H.R. 22183, 60th Cong., 1st Sess. (1908).

1% The renewa é)rovlslons upgeared in §§ 25 and 27.

™ H,R. 28192, 8. 9440, 60th Cong., 2d Sess. (1909).

31 The basic renewal provision appeared in § 23.

11 The provision on extension of subsisting copyrights appeared in § 24.
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* = * if the work be a composite work upon which copyright was originally se-
cured by the proprietor thereof, then such proprietor shall be entitled to the
privilege of the renewal and extension granted under this section.

There is no logical explanation for the striking and mysterious dif-
ferences between the two sections; they can only be attributed to the
drafter’s carelessness and haste. Some indication of the real legisla-
tive intent can be found in the following excerpt from the final com-
mittee reports:

In the case of composite or cyclopedic works, to which a great many authors
contribute for hire and upon which the copyright was originally secured by the
proprietor of the work, it was felt that the proprietor of such work should have
the exclusive right to apply for the renewal term. In some cases the contributors
to such a work might number hundreds and be scattered over the world, and it
would be impossible for the proprietor of the work to secure thelr coopera-
tion in applying for the renewal.

Section 24 deals with the extension of copyrights subsisting when this act
goes into effect and has the same provision regarding those who may apply for
the extension of the subsisting term to the full term, including renewal, as is
found in the preceding section regarding renewals generally.™

It is noteworthy that the first iaragraph of the material quoted
above is the only reference in the whole report to those cases in which
the proprietor was given renewal in his own right. It seems that the
committee’s major concern in this situation—if not its only concern—
was with cases where a number of authors contributed to a single work.
It is almost as if the committees were unaware that the provisions con-
cerning posthumous works, corporate works, and works made for hire
had been added to the bills they were reporting.

(2) Meaning of the phrase “periodical, cyclopedic, or other
composite work upon which the copyright was origi-
nally secured by the proprietor thereof”

(a) “Periodical, cyclopedic, or other composite work”

It is clear that Congress originally intended to give the right of
renewal in the contents of a composite work to the proprietor, and to
deny it to the various authors and their families, unless their contribu-
tions had been separately registered. The legislative history *™ shows
that the determinative factors in a “composite work” were:

(1) A number of authors contributing copyrightable matter to a
single work ; and

(2) An employment or contractual arrangement entitling the pro-
prietor to secure copyright in the various contributions.

Above all, it was the number of authors that was in the committee’s
mind. The whole purpose behind the exception, as originally con-
ceived, was to give the proprietor the renewal in those relatively few
cases where, as a practical matter, there were too many authors to join
in the renewal claim. But the strength of this concept was dulled by
the addition of “periodical” to the relevant phrase,’”* and was further

1 H.R., REP, NO. 2222, S, REP, NO. 1108, 60th Cong., 24 Sess. 15 (1909).

17 Ibid. ; Hearings, supre note 150, at 18-19, 76-78, 109, 165,

1% It {8 unclear whether a “periodical” was to be considered as a kind of ‘‘composite
work” or as a different kind of work that was to be treated the same. Throufh careless
drafting the phrase in the first proviso of &23 (now § 24) reads “anf7 periodlcal, cyclo-
pedie, or other composite work,” while that In the second proviso (dealing with the right
of an author to renew individual contributions) reads ‘“* * * to a periodical or to a
cvclopedic or other composite work.” This question was quite important before 1937
because the old § 24 used only the phrase “a composite work” without mentioning periodi-
cals ; see notes 28186 infra, and text thereto.
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blunted by the drafter’s failure to provide any definition of a “com-
posite work” or to include any suggestion of the multiple-author
criterion,

The result has been a distortion of the original concept of composite
works. A series of renewal cases, which will be dealt with below in
another context,'’® have considered the question of whether a work
consisting of the contributions of two or three authors are “joint”
works, so that the successor of one of the authors would have equal
rights in the contributions of the other authors; one case involved text
and illustrations,” and the others concerned words and music.'™
Most of the courts in these cases have insisted on considering the ques-
tion in terms of a clear-cut dichotomy: is this a “joint” work or a
“composite” work? In failing to see that there are works by more
than one author which can be considered neither “joint” nor “compos-
ite,” the courts have done considerable damage to the original concept
of “composite works” in the renewal section, and in some cases have
reached rather peculiar results.

In setting up “composite works” as the only alternative to “joint
works,” the courts seem to have disregarded the criterion of multiple
authorship, and have substituted an entirely new criterion: the sep-
arability of the contributions.*™” The necessary implication of these
decisions is that any work consisting of distinct and separable con-
tributions which do not merge into a unitary whole is a “composite
work,” regardless of how many authors are involved. While it appears
that Congress had no such criterion in mind,**° the requirement that

11 See notes 512-27 infra, and text thereto. . )

377 Harris v. Coca-Cola Co., 1 F. Sulgp. 713 (N.D. Ga, 1932), bill diemiseed on rchearing
%fgg%S.P.Q. 72 (N.D. Ga.), ef’d, 73 ¥. 24 370 (5th Cir. 1934), cert. denied, 294 U.S, 709

mE)dward B. Marks Musie Corp. v. Jerry Vogel Music Co., 140 F. 2d 268 (24 Cir.
1944) ; BEdward B. Marks Music Corp. v. Jerry Vogel Music Co., 140 F. 2d 266 (2d Cir.
1944) ; Shapiro, Bernsteln & Co. v. Jerry Vogel Musie Co., 115 F. Supp. 754 (S.D.N.Y.
1953), rev’d, 221 F. 2d 569 (24 Cir.), modifled, 223 F, 2d 252 (2d Cir. 1955) ; Shapiro,
Bernstein & Co. v. Jerry Vogel Musfe Co., 67 US,P.Q. 12 (8.D.N.Y. 1945), rev’d. 161
F. 2d 408 (24 Cir. 1948?, cert. denied, 331 U.S. 820 (1947).

170 The only court whieh appears to have seen all the way through this problem was the
Fifth Circuit Court of Appeals in Harris v. Coca-Cola Co.. 73 F. 2d 370 (5th Cir. 1934)
which defined “composite works” as “those composed of the copyrightable work of several
persons” and held that, whether or not a book of text and {llustrations was & composite
work, renewal by the widow of the author of the text did not extend to the illustrations.
The attitude of all the other courts is exemplified by the following excerpt from the opinion
in Shapiro, Bernstein & Co. v. Jerry Vogel Music Co., 115 F. Supp. 754, 758 (S.D.N.Y.
1953), speaking of the Circuit Court opinion in Edward B. Marks Musi¢ Corp. v. Jerry
Vogel Music Co., 140 F. 2d 266 (24 Cir. 1944) :

Judge Hand stressed the necessary purpose that each author should have in pre-
paring his particular contribution to the Joint work, explicitly rullng that {f the first
part of a work, to which two different persons devote their talents, {s composed with-
out any such common design, the combination of the two 1Is a “composite work.”
But this 18 “not 8o, when both plan an undivided whole.”
This decision was reversed, the Circuit Court holding that ‘“since the intent was to merge
the two contributions into a single work to be performed as a unit for tb= pleasure of the
hearers we should consider the result ‘joint’ rather than ‘composite.’ hapiro, Bern-
ateln & Co. v. Jerry Vogel Music Co., 221 I'. 2d 569, 570 (2d Clir. 1955).

1% Agide from encyclopedias, most of the ‘“‘composite works’” mentloned Juring the hear-
inga (e.g., dictionaries, directories. and legal digests) did not consist of separately iden-
tiftable eontributions. See, e.g., Hearings, supra note 150, at 165. The followlng com-
ment by Willlam A. Livingstone, president of the Print Publishers Association of America,
is persuasive on this point :

* * * vou should include also the term “composite,” [when referring to works in
which the proprietor may clalm extension], because there are articles, such as maps,
which may be the product of the work of several different persons and still might not
be embraced in the term “encyclopedic.” They would, however, be embraced under
the term ‘“‘composite.” Hearings, supra note 150, at 109.
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arts of a composite work must be “distinct or distinguishable” has
Eeen accepted by most commentators.’®

This situation has been further complicated by the 1940 amendment
which gave authors and their families the right to claim renewal in “a
contribution by an individual author to a periodical or to a cyclopedic
or other composite work,” regardless of whether or not the contribu-

_tion had been separately registered.’® As things now stand, it seems
that some standard requiring separability of contributions may have
to be read into the phrase “composite work,” but that this must be
coupled with a requirement of multiple authorship. Perhaps Learned
Hand came closest to a correct definition in a famous 1941 dictum:

% &  The gecond [class] provides for “composite works,” by which we under-
stand those to which a number of authors have contributed distinguishable parts,
which they have not however “separately registered,” a situation at that time
provided for by the second proviso though now changed—but which they have
allowed d “proprietor” to include in one copyright. * * * 158
(b) “Upon which the copyright was originally secured
by the proprietor thereof”

This ambiguous phrase, which is apparently intended to apply only
to a “periodical, cyclopedic, or other composite work,” ** has been the
subject of a good deal of conjecture.”® On the strength of the legisla-
tive history, it appears that the term “proprietor” in this phrase was
used in balance and contrast with the term “individual author” in the
clause of the second proviso covering “a contribution by an individual
author to a periodical or to a cyclopaedic or other composite work
[when such contribution has been separately registered].” In other
words, under the 1909 Act the proprietor of coEyright in a “composite
work” (i.e., a work of multip{)e authorship) had the right to renew
everything in the work upon which he (or his predecessor) had had
the original right to secure copyright, and the individual authors could
renew their own contributions only if they had been separately copy-
righted.’® The effect of the 1940 amendment upon this situation will
be discussed below.**"

15 BALL, op. cit. supra note 122, § 89, at 195 ; HOWELL, op. cit. supra note 121, at 111;
Bricker, supra note 121, at 39; l'(upferman, supra note 156, at T15; Wasserstrom, The
Copyrighting of Contributions to Composile Works, 31 NOTRE DAME LAW. 381, 391-92
n. 57 (1958). Wasserstrom goes farthest in this directlon, suggesting that the ‘‘distinc-
tive characteristic” of a composite work 1s “that its parts are clearly discrete and readily
capable of being used or are ‘Intended to be used separately and whose only unity is that
they are bound together.’”” Bricker suggests, on the basis of Markham v. A. E. Borden
Co., 208 F, 2d 199 (1st Cir. 1953), that a work by a single author may be considered
“‘composite’” if {t consists of distlngulcshable parts. Howell, on the other hand, asserts
that “a work made up of selections from the works of a single author would not be
renewable 98 a composite work.”

183 Act of March 13, 1940, ch. 57, 54 Stat. 51, 17 U.S.C. § 24 (1958) ; see notes 283-91
{nfra, and text thereto.

18 ﬁhnph-o, Bernstein & Co. v. Bryan, 123 F. 2d 697, 699 (2d Cir, 1941).

1% From the ambiguous wording and construction of the first proviso, it is possible to
argue that the phrase “upon which the copyri;,:ht was originally secured by the proprietor
thereof' also qualifies “any posthumous work.” However, the legislative history militates
againgt this conclusion, since in the earlier bills leading up to the Act of 1909 the phrase
was clearly used only in conmection with “a compoxite work.” (/. Shapiro, Bernstein &
'0%55. 3?31"(1251% Supp. 11 (S.D.N.Y. 1939) ; WEIL, AMERICAN COPYRIGHT LAW

W BALL, LAW OF COPYRIGHT AND LITERARY PROPERTY § 89, at 196-97 (1944) :
2 LADAS, THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC
PROPERTY § 335, at 771-72 (1838) ; WEIL, op. cit. supra note 184, § 952, at 364.
Weil comments :

* & ¥ Whether this means proprietor at the time of renewal, or not, or proprietor of
the work and its contents, as distinguished from a mere publisher, or mere technical
i;rolprietor. of the copyright fn such publication, as an entirety, is not entirety clear.
t {8 deemed however, the words mean entire proprietor of the work and of its con-
mtsentss.hat ltlxe gme otf lox-l Iéal copyright, Iz ; 1; 24 697 o
ee Shapiro, Bernstein 0., v. Bryan, \ (i} 899 (2d Cir. 1941) (dictum).
1o See notes 292-802 infra, and text thereto. ! ( ) ( )

62848-—61——10
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In section 23 of the Act of 1909, which ap(s)lied to works copyrighted
under the new act, the relevant phrase read:

* % * in the case of any * * * periodical, cyclopaedic, or other composite
work upon which the copyright was originally secured by the proprietor thereof

* % % {he proprietor of such copyright shall be entitled * * * {emphasis
supplied]

In section 24, covering renewal of subsisting copyrights, it read:

* * * if the work be a composite work upon which copyright was originaliy
secured by the proprietor thereof, then such proprietor shall be entitled * * *
femphasis supplied]

On its face, the wording of section 24 indicated that, in the case of
subsisting copyrights in composite works, the successor of the orig-
inal proprietor had no renewal rights; either the original proprietor
had to renew or the work would fall into the public domain.»®® This
result was probably not intended,'®® and the Copyright Office was
apparently liberal 1n registering renewal claims in the names of the
successors of the original proprietor in this situation.* In any case,
the language of section 23 (now § 24), as construed by the courts,®
gives the renewal right directly to the owner at the time of renewal,
and cuts off any rights of the original proprietor as such.

d. Works copyrighted by a corporate body (otherwise than as
assignee or licensee)

Without doubt the most obscure provision in the renewal section
is the so-called “corporate body” clause, which reads as follows:
* * * in the case of * * * any work copyrighted by a corporate body (otherwise
than as assignee or licensee of the individual author) * * * the proprietor of
such copyright shall be entitled to a renewal and extension * * *
Most commentators have tended to dismiss this clause as virtually
meaningless ** because of “the self-contained exception.”** How-
ever, while it is true that the clause has little meaning in its present
context, the legislative history makes its original purpose quite clear.

(1) History of the provision

At the copyright conferences held by the Librarian of Congress in
1905 and 1906, the question of works copyrighted by corporate bodies
came up both in the discussions of who should be able to secure copy-
right and in the consideration of the terms of copyright for various
works.?®* It was brought out that some foreign laws treated works
published by corporate bodies in the same special category as pseudon-
ymous, anonymous, posthumous, composite, and joint works, and
that perhaps a special term of protection should be provided for
them.’ The Register of Copyrights, Mr. Solberg, apparently be-
lieved that this class of corporate works was largely synonymous with

189 Harrls v. Coca-Cola Co., 78 F. 2d 370 (5th Cir. 1934) (dictum), cert. denied, 294
U.S. 709 (1935); HOWELL, THE COPYRIGHT LAW 114 (3d ed. 1963).

189 See note 115 supra, and text thereto.

%0 2 LADAS, op. cit, supra note 185, § 355, at 771-72, n, 853.

101 Shapiro, Bernstein & Co. v. Bryan, 123 F. 2d 697 (24 Cir. 1941).

32 See BALL, op. cit. sugra note 185, § 89, at 195-96; HOWELL, supra note 188, at
111-12; WARNER, RADIQO AND TELEVISION RIGHTS § 82, at 232 (1853) : Bricker,
Renewwl and Ezxtension of Copyright, 29 SO. CAL. L. REV. 23, 44 (19855). Howell com-
ments that “[i11t is not clear why corporate bodies were singled out for this particular
blessing, nor just what kinds of works it was Intended to embrace.”

192 Kupferman, supra note 156, at 715.

1] Stenographic Report 67—68, 77-86, 160-61 (May-June 1905); 2 Stenographic
Report 241-42 (Nov. 1903) ;3 Ste‘nographio Report 24 6, 518 (19086).

3 ] Stenographic Report 83-84, 180 (May—June 1905).
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“composite works,” 1% but it was pointed out that “there are many
cases where the work is by a single person, and still the proprietor
wishes to take it out as a corporation.” 17 )

Mr. Solberg’s first draft in October, 1905, provided a special
fifty-year term for “a composite or collective work, such as an encyclo-
paedia, a ‘library,’ or ‘series’ produced at the instance and expense
of a publisher,” but made no special mention of works copyrighted by
corporate bodies. However, his second draft of March, 1906,'*® pro-
vided a special term of fifty years for several types of works, including
“any book (not a blank book) by a corporate body”; this use of the
word “by” was criticized during the conferences on the ground that
corporations are incapable of writing books.?*

In the Kittredge-Currier bill introduced in May, 1906, a fifty-
year term was provided for “any composite or collective work; any
work copyrighted by a corporate body or by the employer of the
author or authors.” This provision was omitted entirely from the bill
as reported in January, 1907,%°2 but was restored (in a slightly revised
form) to the Smoot-Currier bill of December, 1907 2 and the Kitt-
redge-Barchfeld bill of December, 1907 and January, 1908.2%4

It should be emphasized that these provisions, and the discussions
that preceded them, were directed toward setting up a special term for
corporate and other “impersonal” works that would be shorter than
the basic life-plus term. At the same time, the scope of the phrase
“works copyrighted by a corporate body” was far from clear. It was
not intended to cover works by individual authors written at their
own volition, but taken literally the language used would have in-
cluded such works if originally copyrighted by a corporation.

This problem was eventually recognized by the American [ Authors’]
Copyright League, and at the December, 1906, hearings its secretary
suggested an amendment which would add the parenthetical phrase
“(otherwise than as assignee of the individual author or authors)”
after the phrase “a work copyrighted by a corporate body.” 23

The meaning of this amendment, as shown in the legislative history,
is unmistakable. The special shortened term for “works copyrighted
by a corporate body” was thereby limited to “impersonal works”
such as directories, dictionaries, corporate reports, and the like, and
was apparently intended to overlap-—at least to some extent—the
larger categories of “composite works” and “works made for hire.” 20
“Personal” works—works written by an individual author on his own
volition—were entitled to the full life-plus term, whether originally

8 See id, at 160-61.
1 Ibid.

18 LIBRARY OF CONGRESS, sugpra note 162.

19 LIBRARY OF CONGRESS, MEMORANDUM DRAFT OF A BILL TO AMEND AND
g(g)NS’OtLIlDQ&;I‘)E THE ACTS RESPECTING COPYRIGHT (Copyright Office Bull. No. 10,

rint, .

o€ 3 Btenographic Report 518 (1900).

201§, 6330, H.R. 19853, 59th Cong., 1st Sess. (1906),

028 8190, H.R. 25133, 63th Cong., 2d Sess. (1907).

202 Q 2409, H R, 243, 60th Cong., 1st Sess. (1907).

204 §, 2900, 60th Cong., 1st Sess. (1907) ; H.R. 11794, 80th Cong., 18t Sess. (1908).

25 Hearings Before Commitiees on Patents on 8. 6330 and H.R. 19858, 59th Cong., 1st
Sess, 251, 402 (Dec. 1906) ; see COPYRIGHT OFFICE, AMENDMENTS PROPOSED TO
THE COPYRIGHT BILL (8. 6330, H.R. 19833) 50-b1 (Pt. II, Dec. 1906); Hearings
EBejore Committees on Patents on Pending Bills, 60th Cong., 1st Sess, 88 (1908).

“¢ The Authors’ League comments prepared by R. R. Bowker (Hearings [1908], supra
note 205, at 79-100), state that the parenthetical phrase (“otherwise than as assignee
of the individual author or authors)’ 18 necessary t%cover the case of a personal copyright
taken out by an incorporated firm of publishers. earings (1908), supra note 205, at 88.



136 COPYRIGHT LAW REVISION

copyrighted by a corporation or not.?” Special attention was drawn
to periodicals copyrighted by a corporate body; under the amend-
ment it was clear that individually-written contributions which were
copyrighted by a publishing corporation as assignee or licensee of the
contributing authors were to have the full life-plus term, and that onl}'
staff -vgritten material was to be limited to the special “corporate body”
term.2
The Authors’ League amendment appeared in two of the bills in-
troduced after the 1908 hearings; 2°® four of the other bills continued
to include a ‘“‘corporate body” clause without the qualifying lan-
§auge.21° The 1908 Currier bill,** which provided a renewal term
or the benefit of the author and his family, contained an exception
for composite works, but did not mention works copyrighted by a
corporate body.

s we have already seen, the drafter of the final bill simply lifted
the langnage from the provision specifying special terms for certain
works, and used it to specify those classes wﬁich a proprietor could
renew in his own right. T{le effect was to deprive the “corporate
body” clause of whatever slight logic it might have had in the context
in which it was written.

(2) Meaning of the provision
In 1938, shortly after the provision came into effect, the Register
of Copyrights noted that the “corporate body” clause was giving rise

to unwarranted and conflicting renewal claims; 2*? in his opinion the
only purpose of the clause was:

* * * {5 cover works of an impersonal character, such as law digests, diction-
arles, directories, etc,, made by the staff or others whose individual work was
merged in the whole and incapable of identification, * * *

The Register felt that this clause was superfluous in view of the “work
made for hire” provision, and he urged that it be eliminated. Nothing
came of his suggestion, but for some time the Co yright Office has
considered a “corporate body” claim appropriate only in a few rather
special cases.®?

While noting its obscurity, Judge Learned Hand attempted to give
the clause some meaning in a 1941 dictum:

* * * The third class is not entirely plain and it is not indeed necessary for us
to define its scope. Coupled as it is with the fourth—which alone is here im-
portant—it may include “works” which are composed by persons who may be
related to a corporation neither as employees “for hire,” nor as assignors or
Hcensors. (Members of a corporation producing a common “work” by mutual
contributions, fused so as to be indlstinguishable, may conceivably be one
example,) * * » %4

201 See Hearings (1908), supra note 205, at 62.

08 See Hearings (Dec, 1908), supra note 208, at 281; COPYRIGHT OFFICHE, op. cit.
supra note 205, at 51.

2% H R, 21592, 60th Caug., 1st Sess. (1908) ; H.R. 27310, 60th Cong., 2d Bess. (1909),

20 H R. 21984, H.R, 22071, 60th Cong., 18t Sess. (1908) ; H.R. 24782, 60th Cong., 2d
Sess. (1908) ; H.R. 25162, 60th Cong., 24 Sess. (1909).

11 H R. 22188, 60th Cong., 1st Sess. (1908).

312 BOUVE, LETTER TO THE LIBRARIAN OF CONGRESS CONCERNING CERTAIN
ASPECTS OF THE COPYRIGHT ACT OF MARCH 4, 1909, at 4344 (103812.

213 See Copyright Office, Form R (Mar, 1958) ; Copéyrlght Office, Circular 18 (Feb. 1959).

314 Shapiro, Bernstein & Co. v. Bryan, 128 F, 24 607, 699 (24 Cir. 1941); acoord,
Kupferman, supra note 156, at 715-16. See also HOWELL, op cit. seupro note 188, at
111-12, Howell's remarks on this point appear to be garbled.
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Aside from a few other possible examples of similarly unusual situa-
tions,?® the “corporate body” clause appears to be a dead letter.

e. Works copyrighted by an employer for hire

Of the four types of works that a proprietor is entitled to renew jn
his own right tie most important, both in the number of works in-
volved and in their commercial value, is the class of “works made for
hire.” #¢ The statutory provision reads as follows:

* * % in the case of * * * any work copyrighted * * * by an employer for
whom such work is made for hire, the proprietor of such copyright shall be
entitled to a renewal and extension * * *.

(1) History of the provision

Practically all of the meaningful legislative history of the “works
made for hire” clause is found in the records of the revision confer-
ences held by the Librarian of Congress in 1905 and 1906.#" The
1905 conferences skirted around the rights and status of an employer-
for-hire in the discussions of who should be entitled to secure copy-
right,®® but the problem was not singled out for separate considera-
tion. However, section 21 of the second draft bill prepared by the
Register of Copyrights in March, 1906,#® defined the term “author”
as including, among a number of other things:

An employer, In the case of a work produced by an employee during the hours
tor which his salary is paid, subject to any agreement to the contrary.

The discussions during the third conference in 1906 ?2° make clear
that this provision had%)een added at the behest of two groups of
publishers: the publishers of encyclopedias, directories, and other
composite works, and the publishers of prints and similar works of
the graphic arts. Their purpose was to insure that they would be en-
titled to secure copyright in their staff-written material without
having to get assignments from their employees.

The definitions of “author” in section 21 were criticized for being
too elaborate and confusing, and it was urged that the statute merely
give copyrightto “authors * * * | their executors, administrators, or
assigns.” #t" This suggestion was strongly opposed by the publishers
of prints and composite works,”?? on the grouncf) that, strictly speaking,
they were neither “authors” nor “assigns.” These publishers urged
that copyright be given to “authors and proprietors,” and their “ex-
ecutors, administrators, or assigns,” the word “proprietors” here
referring to publishers of composite works and employers for hire.

The print and composite work publishers also requested that specific
language covering “employers for hire” be retained,?*® and further-

3% Conceivable examples might be:

‘(1) A work written by members of a religlous order or similar organization where the
individual authors were not exaetly employees for hire but at the same time had no per-
sonal properti right in the work. .

(2) A work written by an official or a major stockholder of a corporation, where the
work was written directly for the corporation but not as an employees for hire.

(3) A motion picture produced under an unusual financing arrangement and copy-
righted by & corporation that was not the employer for hire,

28 Varmer, Workd Made for Hire and on Oommigsion [Study No. 13 in the present
series of committee prints].

17 See note 28 suprg.

us 1 Stemographic Report T1-88 (May-June 1905).

31 LIBRARY OF CONGRESS, supra note 199,

w3 Stenofmgh{o Report 243-56, 518~19,

= Id, at 243-54,

us 4. at 250-51.

= Id. at 256,
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more that employers be “provided specifically among those who are
entitled to have the 50 year term as an original proprietor.” *** In
this connection the representative of the print publishers criticized
the phrase “produced by an employee during the hours for which his
s2lary is paid” as being too limitative; “in many cases we have to have
work - done under conditions which do not make it possible to come
within hours.” 225 He suggested that the phrase “for salary” be sub-
stituted, but his suggestion was in turn criticized as too limitative
since, for example, i1t would not necessarily cover the case of a painter
engaged to paint a portrait,2?®

These discussions had direct results which appeared in the Kitt-
redge-Currier bill introduced in May, 1906.2" One result was a new
definition of the word “author”: “* * * and the word ‘author’ shall
include an employer in the case of works made for hire.” This provi-
sion appeared in exactly the same form in all of the later bills, was
enacted without change or discussion, and now appears in § 26 of the
Code.

At the same time these discussions of employers-for-hire as “au-
thors” resulted in an entirely new provision in the 1906 Kittredge-
Currier bill 228 dealing with duration of copyright. A special term
of fifty years was given to “any composite or collective work; any
work copyrighted by a corporate body or by the employer of the
author or authors.” On the basis of the general discussions of term
at the conferences and hearings,?* it seems safe to conclude that there
were two reasons why works copyrighted by employers were limited
to the fifty-year term:

(1) Since an employer was to be considered the author, and since
most employers are corporations or other legal entities, it would be
impractical to base the term of copyright on the life of the “author”
in such cases.

(2) Since the continuing benefits of the copyright would be going
to the employer rather than the actual creator, a shorter term would
be appropriate.

The provision limiting the term in works copyrighted by employers
to a specific number of years was omitted from the Kittredge-Currier
bill as reported in January, 1907,2° but was reworded and restored
to the Smoot-Currier bill in December, 1907; 2! this bill gave a spe-
cial term of 42 years to “any work copyrighted * * * by an employer
for whom such work is made for hire.” This language, which obvi-
ously came from the definition of “author” appearing elsewhere in
the bill, was used in every later bill except one.2®?

When the drafter of the final Smoot-Currier bill in 1909 prepared
the renewal section, he imported intact the language giving a special
term to works copyrighted by employers for hire into the provision
giving proprietors renewal in their own right. The committee re-

24 Id, at 518.

225 Jd, at 519.

228 Ibid,

227 §, 6330, H.R. 19853, 59th Cong., 1st Sess. (1906).

228 The definition of “author” appeared in § 63 of the bill, and the basic duration pro-
vision was § 18.

220 See notes 31-32 supra, and text thereto.

=0 § 8190, H.R. 25133, 59th Cong,, 2d Sess, (1907).

231 I R, 243, S. 2499, 60th Con[?"., 1st Sess. (1907).

2 It was omitted from the 1908 Currier bill, H.R. 22183, 60th Cong., 1st Sess, (1908),
which substituted a renewal system for special terms.
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ports on this final bill indicate a likelihood that the legislators re-
garded a “work made for hire” as a species of “composite or cyclopedic
work,” and did not realize the breadth of the exception they were
creating.?s

(2) Meaning of the provision

The situation that emerged under the Act of 1909 could not have
been more confused ; the courts were faced with the nearly impossible
task of making sense out of three interrelated but uncoordinated pro-
visions: ,

(1) Section 62 provided that “the word ‘author’ shall include an
employer in the case of works made for hire.” )

2) “Section 24 provided that with the exception of composife works,
subsisting copyrights could be renewed by the “author” and his fam-
ily ; there was no mention of works made for hire.

(3) Section 23, covering works copyrighted after 1909, gave the
right to claim renewal in a “work copyrighted * * * by an employer
for whom such work is made for hire” to the copyright proprietor
rather than the “author.” '

In Tobani v. Carl Fischer, Inc.®* involving renewals of copyrights
secured before 1909, the court had to decide whether, under § 24, the
right to claim renewal belonged to the employer for hire as “author,”
or to the individual employee and his family. In deciding that the
employer for hire should have been the renewal claimant and that
registrations in the names of the author and his children were void,*®
the court held that the definition of “author” as including an employer
for hire must be read into § 24, the provision dealing with renewal
of subsisting copyrights.®® The decision did not consider what would
happen under § 24 if the employer had assigned the copyright, if the
individual employer were dead at the time of renewal, or if the em-
ployer were a corporation incapable of having a widow or children.’

The impact of the 7Tobani decision was shortly vitiated by a new
case arising in the same circuit.®® The copyrights involved in
Shapiro, Bernstein & Co. v. Bryan *® had been secured under the Act
of 1909, so the provisions of § 23 rather than those of § 24 were con-
trolling. One of the questions in the case was the validity of renewal

233 §ee H.R. REP, NO, 2222, §. REP. NO. 1108, 60th Cong., 2d Sess. 15 (1909).
(SS’I‘)II)\ISYF'Igg’i’?’; (24 Cir.), cert, denied, 305 U.8. 650 (1938), modifying 36 U.8.P.Q. 97

2% The lower court, 36 U.8.P.Q. 97 (8.D.N.Y. 1937), held that the employer-proprietor
was entltled to the renewals, and ordered that the renewal registrations made by the
author (and later by his children) be transferred to it. However, the Circult Court of
Appeals held that, since renewal registrations had been made in the wrong name, no valld
renewals had been secured and the works were in the public domain.' Criticlsm has been
directed at this aspect of the decislon, among others, especlally since the Copyright Office
appears to have been unwilling to accept renewal claims f employers-for-hire as “authors’”
under section 24, HOWELL, op. cit. supre note 188, at 114-15; WARNER, op. cit. supra
note 192, § 82, at 253-54. Compare Tobani v, Carl Fischer, Inc., 36 U.S.P.Q. 97 (S.D.N.Y.
}ng)c;oitllgsgl)llted States Ozone Co. v. United States Ozone Co. of America, 62 F. 2d 887
(7 r. .

2098 F, 2d 57 (2d Clir. 1938) ; accord, Von Tllzer v, Jerry Vogel Music Co., 53 F. Supp,
(1311)1 1(gs_ig)).l‘l.Y. 1943), aff’d sub nom. Gumm v. Jerry Vogel Music Co., 158 F. 2d 516 (2d

r. .

237 Several writers have commented on the “absurdltles’ created by the Tobani decislon:
Bricker, supra note 192, at 45 ; see WARNER, op. cit. supre note 192, § 82, at 253-54; 12
AIR L, REV, 399, 404-05 (1941),

38 Shaplro, Bernsteln & Co. v. Byran, 123 F. 2d 697 (2d Cir. 1941), affirming 36 F.
Supp. 544 (S8.D.N.Y. 1940). It should be noted that the Bryan oplnlon did not actually
overrile the decision in the Tobani case, probably because technically the two cases in-
volved different sectlons of the statute and were thus not on all fours. However, from
ghelv:ordlng of his opinion, it is safe to assume that Judge Hand disapproved the Tobans

ecision.

38 Sypra note 238.
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registrations in the name of the assignee of the original employer.
The same court that decided 7Tobani held in Bryan that:

(1) The definition in § 62 of “author” as including an employer for
hire does not apply to renewals under § 23 of works copyrighted after
1909 ; 24 in the second proviso the term “author” is used “in the collo-
quial sense,” 24 and the “proprietor” claims specified in the first proviso
override the “author” claims under the second proviso.>*

(2) The “proprietors” entitled to renew under the first proviso of
§ 23 are the owners at the time of renewal and not necessarily the
original proprietors.®

1t therefore seems safe to conclude that, at least for works copy-
righted after 1909, the present owner of copyright in a “work copy-
righted * * * by an employer for whom such work is made for
hire” is the proper renewal claimant, and that neither the employee-
author, nor his employer as such, is entitled to renew.¢

In the Bryan case the philosophical justification % for the “work
made for hire” exception seemed to trouble Judge Learned Hand;
if Congress intended to give the benefit of a second chance to the
author who had assigned away all his rights in the first term, why
should not the same benefit have been given to employee-authors who
are presumably even more in need of a second chance, never having
had a first one? ?¢¢ Nevertheless, as Judge Hand says, “it is idle to try
to speculate why Congress should have so provided”; 2 the truth is
probably that they were thinking about the multiple-author situation
and did not realize what they were doing.2*®

Read together, the 70obani and Bryan decisions appear to hold that
under no circumstances is an individual employee-author entitled to
any rights in either the original or the renewal term of copyright,

240 In Judge Hand’s opinion, the definition of “author” can have no significance in the
first proviso of section 24 because the word does not appear there, and it “adds nothing”
to the second proviso, since the possibility of an employer’s widow, children, ete., claiming
the renewal is “absurd.” 123 F. 2d 697, 699 (2d Cir, 1941).

211 Id, at 700.

%2 Ibid,

23 Shapiro, Bernsteln & Co. v. Bryan, 27 F. Supg. 11 £S.D.N.Y. 1939) (on motion to
dismiss) ; 36 F. Supp. 544 (S.D.N.Y. 1940), ef’d, 123 F. 24 697 (2d Cir. 1841),

24 ‘““Che right of renewal In a work made for hire is not given to the author, nor to the
employer as author, but to the proprietor.” &hapiro, Bernsteln & Co. v. Bryan, 36 F.
Su&n. 544, 545 (S.D.N.Y, 1940).

Kupferman concludes that the philosophical justification for the ‘“work made for
hire” exception is that the employer can actually be considered a kind of author; “the
motivating factor in producing the work was the employer who induced the creation.”
Kupferman, Renewal of Copyright—Section 28 of the Copyright Act of 1909, 44 COLUM.
L. REV. 712. 716 (1944) ; accord, Bricker, Renewal and Extension of Copyright, 20 SO.
CAL. L. REV, 23, 45 (1955) ; see 2 SQCOLOW, THE LAW OF RADIO BROADCASTING
§ 687, at 1219 (1939); WITTENBERG, THE LAW OF LITERARY PROPERTY 99
(1957). The force of this reasoning s diminished by Judge Hand’s holdln%1 in the
Bryan case, 123 F. 2d 697 (24 Cir. 1941), that the employer need contribute nothing but
money, and that the renewal right in such cases goes to the employer’s successors and
does not revert to the employer (or his family) as “‘author.”

8111t might have been reasonable * * * to save out of the transfer by contract of
employment cases where the employee was the real author, as here.” 128 F. 24 697, 700
{(2d Cir. 1941).

247123 T, 2d 697, 700 (2d Cir. 1941).

48 See notes 173-233 supre, and text thereto.
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and this conclusion is supported by other authority.® If this is true,
the question in individual cases almost always resolves itself into one
of fact or contract interpretation: was this work “made for hire” or
not? The Copyright Office makes no effort to decide questions of this
sort, and as a result registers a number of conflicting renewal claims
asserted in the same works by “authors” and by “proprietors of copy-

right in a work made for hire.” 25° -
he large and complex problem of what constitutes a “work made

for hire” is outside the scope of this study.?s* However, solely in the
context of the renewal provision, it is possible to make a few general
observations on the basis of the legislative history, decisions, and
commentaries: ' .

(1) A “work made for hire” is not one which the author created on
his own volition and then sold to a proprietor.** There must have
been some arrangement, going beyond an assignor-assignee relation-
ship, before the work was undertaken.?s

(%) A regular salary is usually indicative of employment for hire.?
However, vg;lether or not a work was “made for hire” *® is not neces-
sarily dependent upon whether it was prepared by an employee exclu-
sively during regular working hours,*® or for a fixed salary.?s?

29 United States Ozone Co. v. United States Ozone Co. of America, 62 F. 24 887 (7th
Cir, 1932) ; Fred Fisher Music Co. v. Leo Felst, Inc.,, 56 F. Sugg. 3569 (S.D.N.Y. 1944) ;
Vitaphone Corp. v. Hutchinson Amusement Co., 28 ¥, Supp. 526 (D. Mass, 1939) ; Nal
tlonal Cloak & Sult Co. v. Kaufman, 189 Fed, 215 (C.C.M.D. Pa. 1911) ; WITTENBERG,
op. cit. supra note 245, at 99; 2 SOCOLOW, %). cit. supra note 245, § 687, at 1220.
Compare Plerpont v. Fowle, 19 Fed. Cas. 652 (No. 11152) (C.C.D. Mass, 1848), There
are at least two situations in which the question of whether an employee for hire has
any reverslonarif rights s still important:

(1) Technically, a proprietor is not entitled to renew a “work made for hire” unless
it was also ‘‘copyrighted by an employer.” What happens when the work was made for
hire but the employer transfers all his rlﬁ]hts before copyright is secured, and the work
is actually copyrighted tay an assignee rather than the employer? This situation is not
uncommon in certain fields, especially motion pictures.

(2) It can be argued that, under the second proviso as amended in 1940, the only per-
sons who can renew a contrli)utlon to a periodical not separately registered are the autbor
}mdhllm 7f».mﬂy. Yet who renews a contribution not separately reglstered If it was made
or hire
It 1s concelvable that a court might allow an individual employee-author to renew in
elther or both of these sltuations. It appears more likely, however, that the court would
look through the technical language and give the renewal to the proprietor.

z0 HOWELL, THE COPYRIGHT LAW 112 (3d ed. 1952) ; BOUVE, op. cit. supre note
212, at 89.

251 For a separate consideration of this problem, see Varmer, op. c¢it. supra note 216,

%3 De Wolt, Note on American Uopyright Law, in COMPANION TO ENGLISH LITERA-
TURE 886L (app., 7th ed. 1939{]: upferman, supra note 245, at 716.

3 “In every case, however, his work was pursuant to particular assignment and di-
rection and {t was in no sense original or spontaneous * * *. Tobani v, Carl Fischer, Inc,,
38 U.8.P.Q. 97 (8.D,N.Y, 1987), modified on other grounds, 98 F. 2d 57 (2a Cir. 1938),
cert. denied, 305 U.8. 650 (19§8). In Fred Fisher Music Oo. v. Leo Feist, Inc.,, 55 F.
Supp. 369 (S.D.N.Y. 1844), A agreed to write songs for B, and B promised to pay A a
weekly salary; the court held that this constituted a relationship of employer and em-
ployee, and that B's assignment of the contract to C as part of its assets continued the
emgal%yer-emplgyee relationship because A acquiesced in and ratified the arrangement with C.

ee, e.g., Natlonal Cloak & Sult Co. v. Kaufman, 189 Fed. 215 (C.C.M.D. Pa. 1911) ;
Tobani v. Carl Fischer, Inc., supra note 23538; BOUVE, op.