
JULY 1961 

COPYRIGHT LAW REVISION 

R E P O R T  
OF THE 

REGISTER OF COPYRIGHTS 

ON THE 

GENERAL REVISION OF THE 

U.S. COPYRIGHT LAW 

Printed for the use of the House Committee on the Judiciary 
-- 

U.S. GOVERNMENT PRINTING OFFICE 

676682 WASHINGTON : 1961 

For sale by the Superlntendent of Documents, U.S. Qo7cmment Prlntlug O5ce 
Wn~bington 25, D.O. - Prlco 45 cent8 







LETTER OF TRANSMITTAL 

THE LIBRAR~AW OF CORORESB, 
Washington, l).C. J u l y  7 ,  1961. 

Hon. SAM R A Y E ~ N ,  
Igpealcw of the House of Representatices, 
Washington. D.C. 

SIB: As authorized by Congress, the Copyright Office of the =brary of Con- 
gress has in the past few years made a number of studies preparatory to a general 
revision of the copyright law, title 17 of the United States Code. That program 
bas now been completed. Thirty-four studies and a subject index have been 
published in a series of 12 committee prints issued by the Subcommittee on 
Patents, Trademarks, and Copyrights of the Senate Committee on the Judiciary. 
The studies have been widely circulated and interested persons were inrited to 
submit their comments and views. 

On the basis of the studies and the comments and views received. the Copy- 
right Ofece has prepared a report on the important issues to be considered and 
tentative recommendations for their solution in a general revision of the law. 

I am pleased to submit the report of the Register of Copyrights on general r e  
vision of the copyright law to you find to the Vice President for consideration by 
the Congress. 

Very truly yours, 
L. QUINCY MUMFOBD, 

Librarian of Congress. 
(Enclosure : Copyright Law Revision Report.) 
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Y1 BUMMAHY 

Cmpulsory license.-The present law provide that, when the copy- 
right owner of music once perinits it to be recorded, anyone else may 
record it upon payment of a statutory royalty. I t  is reconimended that 
this "compulsory license" be eliminated. 

U M I N N I N O  A N D  I S N O T I I  OF COPYRIOIKT TERM 

"Public dissemination."-Works are now protected by the common 
law until they are either published in copies or registered voluntarily 
in un ublished form. The report proposes that common law protec- R tion s ould end, and the term of statutory copyright should begin, 
when a work has been "publicly disseminated" in any of the following 

publication of copies, (2) registration, ( 3 )  public perform- 
public distribution of sound recordings. 

Voluntary registration.-The privilege of secu~ing statutory copy- 
right by voluntary registration-now available for some cl:+sses of uil- 
published works only-would be extended to all classes of undissemi- 
nated works. 

Manuscripts in libraries.-The report also proposes to terminate 
common law rights, after a period of time, in manuscripts made avail- 
able to the public in a library. 

Duration of term.-The present term of copyright is 28 years from 
first publication or registration, renewable by certain persons for a 
second period of 28 years. The report recommends that the maximum 
term be increased from 56 to 70 years. With certain exceptions, the 
basic term would run for 28 years from first public dissemination, and 
would be renewable for a second wrni of 48 years. Unlike the present 
law, the second term would merely be an extension of existing rights. 
Any person claiming an interest in the copyright could submit the 
renewal application, and the longer term would accrue to the benefit 
of everyone holding any interest under the copyright. 

Limitation on lump-sum czs.qignmenfs.-Under the present law the 
renewal copyright reverts in certain situations to the author or other 
specified beneficiaries. The report proposes to drop this reversion 
and to substitute a limitation on the duration of lump-sum assign- 
ments. Any assignment by an author or his heirs mould not be effective 
after 20 years unless it provided for continuing royalties based on use 
or revenue from the work. 

FORMAL REQUIREMENTS O F  COP1TRIGHT PROTECTlOS 

Not i~e  of copyright.-The statute now requires, as a condition of 
copyright protection, that the published copies of a rno1.k bear a copy- 

. right notice. The report recommends that the requirement of notice 
on published copies be retained, but that inadvertent omission or 
errors in the notice should not forfeit the copyright. IIowc3ver inno- 
cent infringers misled by the omission or error ~vould be shielded from 
liability. 

Deposit and registration.--For works published with a copyright 
notice, the resent law also requires registration in the Copyright 
Office, inclu a ing the deposit of copies for the J,ibrary of Congress. 
The report proposes that the deposit of copies wanted for the Tlibrary 
should be mandatory, but that failure to register should not forfeit 
the copyright. IIomever, application for re~istrntion ~vould still he a 







X PREFACE 

t l ~ t .  I n w  to cllaliging conditions, but its ad:iptability is lirl~ited. In 
nlallj respects, the st:itute is ilncertain, inconsistent, or in:ldequatz i r l  

its npp1ic;ttion to present-day conditions. -1 gener:ll reex:imination 
and revisio~t Ilave been ilrged on :ill sides. 

P.iS1' IiI.:\'ISIOS EFkOn'l'h ' 

liet\s ern 10.24 and I040 st I ong and cont iniloili efforts were 111:1tlr 
to revise the act of 1909. -1 nilniber of revision bills were introducecl, 
and rxtr~ldecl hearings \\.ere lleld by the congressional committees. 
Tlle proposed revisions nere designed mainly to conform oilr law with 

The  legislative efforts aimed at I;.S. nlembersllip in the Rerne 
IdTnion mere abandoned after 1940. Instead, after the war, tho 
I;nited States participated in the development of a new worldwide 
convention-the Universal Copyright Convention-which was bnsi- 
cally consistent with the U.S. law. I n  1054 the statute was amended 
in tlie relatively minor respects necessary to conform it with the Uni- 
vers;ll Copyright Convention, and the United States became n party 
to theU.C.C. when the Convention came into force in 1955. 

PRESENT REI'ISION PROORAM 

Copyright Office studies.-The movement for  general revision, 
which had been suspended during the development of the Universal 
Copyright Convention, was revived in 1955. I n  the legislative ap- 
propriation acts for the next 3 years, Congress provided funds for  a 
comprehensive program of research and studies by the Copyright 
Office as the groundwork for general revision. 

The studies were designed to present, as  objectively as possible, the 
history and provisions of the present law, the problems it r a i s e q ~ a s t  
proposals for revision, comparable provisions in foreign laws an In- 
ternational conventions, and an analysis of the issues and alternative 
solutions. Most of the studies were prepared by the Copyright Of- 
fice staff; a few were written by impartial specialists outside of the 
Office. 

I n  carryin out this program the Copyright Office has been as- 8 sisted by a reneral Revision Pnnel of 29 copyright specialists ap- 
pointed by the Librarian of Congress. The Panel was chosen to in- 
cludo persons familiar with the problems and operations of the vari- 
ous groups concerned with copyright. -1 preliminary draf t  of each 
study \\-as sent to the members of the Panel for ~aeviern. and was tlien 
revised in the light of their comments. The nlenlbers werp also asked 

' S e e  "Copyright Law Reviston Study No. 1" (Senate cnmmittee pr int)  
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REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL 
WEVISlON OF THE U.S. COPYRIGHT LAW 

CIIAI"T1CR I 

THEORIES OF COPYRIGHT 

-%. ~N'IRODUC'~'I~X 

Before embarking upon a discuss~oii of the provisions of the copy- 
right law, we are devoting this first chapter to a sketcll of the under- 
lying theories on mlzich we believe the law has been and should be 

We realize that any abstract statement of the nature and purposes 
of copyright is likely to be disputed, and is unlikely to resolve con- 
crete uestions as to what the law should provide. Also, in trying . to out 7 ine our theories briefly, we run the rislr of oversimplification. 
Nevertheless, we believe that a statement of our basic approach mill 
help to explain the proposals made in the succeeding chapters. 

B. TaE NATURE OF COPYRIGHT 

1. IN GENFBAL 

I n  essence, copyright is the right of an author to control the repro- 
duction of his intellectual creation. As long as he keeps his work iiz 
his sole possession, the author's absolute control is a physical fact. 
When he discloses the work to others, however, he makes it possible 
for them to reproduce it. CopyrigE~t is a legal device to give him 
the right to control its reproduction after it has been disclosed. 

Copyright does not preclude ot11ei-s from ixsine the ideas or in- 
formation revealed by the author's work. It pertains to the literary, 
musical, graphic, or artistic form in mhicl~ the ~ u t h o r  expresses in- 
tellectual concepts. I t  enables him to prevent others from reproduc- 
ing his individual expression without his consent. But anyone is free 
to create his ovn  expression of the same concepts, or to make practical 
use of them, as long as he does not copy the author's form of expres- 
sion. 

2 .  COPTlUGHT AS PIIOPBRTY 
* 

Copyright is generally regarded as a form of property, but it is 
property of a unique kind. It is intangible and incorporeal. The 
thing to which the property right a t t aches the  author's intellectnal 

v work-is incapable of possession except as it is embodied in a 
tangible article such as a manuscript, book, record, or film. The 
tangible articles containing the worlr may be in tho possession of many 
persons other than the copyright owner. and they may use the work 
for their own enjoyment, but copyright r e s t ra i~~s  them from repro- 
ducing the work without the owner's consent. 

678682-63-2 



4 GENERAL REVISION OF THE U.S. COPYRIGHT LAWS 

Justice Rolmes, in his famous concurring opinion in l i 'h i te-Sn~ith 
Music Publishing 6'0. v. Apollo Co. (209 U.S. 1 (1908) ), gave a classic 
definition of the special characteristics of copyright as property: 

The notion of property starts, I suppose, from confirmed possession of a 
tangible object and consists in the right to exclude other from interference 
with the more or less free doing with i t  as  one wills. But in copyright 
property has reached a more abstract expression. The right to exclude is 
not directed to an object in possession or owned, but is now in vacuo, so to 
speak. It  restrains the spontaneity of men where, but for it, there would be 
nothing of any kind to hinder their doing a s  they saw fit. I t  is a p r e  
hibition of conduct remote from the persons or tangibles of the party having 
the right. It may be infringed a thousand miles from the owner and without 
his ever becoming aware of the wrong. 

3. COPYRIGITT A PERSOIiAL RIGIXT 

a. Generally 
Some commentators, particularly in European conntries, have char- 

acterized copyright as a personal of the al~thor,  or as a combina- 
tion of personal and property rights. I t  is true that  an author's intel- 
lectual creation has the stamp of his personality and is identified with 
him. But  insofar as his rights can be a s s iped  to other persons and 
survive after his death, they are a unique kind of personal rights. 
b. Mom1 rights ' 

On the theory of personal right, some countries have included in 
their copyright laws special provisions for "moral rights" of authors. 
These provisions are intended to protect the author against certain 
acts injurious to his personal identity or reputation. They give the 
author the following rights : 

T o  have his name appear on copies of his work ; 
To prevent the attribution to him of another person's work; 
T o  prevent the reproduction of his work in a distorted or  de- 

grading form. 
These moral rights are regarded as not assignable. but the author 

may sometimes agree to waive them in particular cases. I n  some 
countries the moral rights survive the autllor's death and rnay be 
enforced by his heirs or  representatives. 

I n  the United States tlle moral rights of authors hare never been 
treated as aspects of copyright. Rut authors hare been given much 
the same protection of personal rights under general principles of the 
common law such as those relating to implied contracts, unfair com- 
petition, misrepresentation, and defamation. 
c. Assignability of copyright 

On the theory that copyright is essentially a personal right of the 
author, there is a tendency in some countries to declare that  only the 
author or his heirs can own the copyright, and that they cannot assign 
it. Nevertheless, they may give exclusive licenses to use the work, 
and the practical result is substantially the same as an assignment 
of the particular right covered by the license. 

The  assignability of copyrights has alxays been a fundamental 
feature of the law in the United States. To make them unassicmable 
would conflict with tlze whole structure of the l a x  and estaaished 
practice. 

The U.S. law, however. has recognized the principle of limiting 
assignments for the benefit of authors and their heirs, by providing 

'See "Copyrlgbt L a w  Revlslon Study No. 4" (Senate committee prlnt). 



QENERAL REVISION OF THE U.S. COPYRIGHT LAW8 

for the reversion to them of the right to renew the copyright beyond 
an initial term of years. 

4. COPYI(1G [IT AS A J1ONOPOI.Y 

Copyright has sometimes ~ P P I I  said to 1)e ti monopoly. 'l'his is true 
in the sense that the copyright owner is given exclusi.ve control over 
the market for his work. And if his control were unlimited, it could 
become an undue restraint OII tlie dissemination of tlie work. 

On the other hand, ally one work \rill ordiilarily be competing in 
the market tvith many others. And copyriglit, by preventing mere 
duplication, tends to encourage the independent creation of von~peti- 
tive works. Tho real danger of monopoly might arise \\7hen m;iny 
works of the same kind are pooled and controlled together. 

C. TIJE PUI<POSES OF COPYRIGHT 

1. U)NSTITUTIONAL BASIS OF TIIE COPYRIOIlT LAW 

The copyright law of the Knited States must be founded on the 
provision of the Constitution (art. I ,  sec. 8) \rhich empowers 
Congress- 

* * * To Promote the Proxress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their respec- 
tive Writings and Discoveries. 

As reflected in the Constitutior~, the liltirnate purpose of copyriglit 
legislation is to foster the growth of Icarniiig and culture for the 
public \rclfarc, and tlic grant of exclusive rights to nutl~ors for n 
limited time is a means to thut end. A fuller statement of these prin- 
ciples was contained in the legislative report (I-I. Rept. No. 2222, 60th 
Cong., 2d sess.) on the Copyright Act of 1909 : 

The enactment of copyright legislation by Congress under the terms of the 
Comtitution is not based upon any natural right that the author has in his 
\vritings, for the Supreme Court has held that such rights a s  he has are  
purely statutory rights, but upon the ground that the welfare of the public 
will be servetl and progress of science and useful a r t s  will be promoted by 
securing to authors for limited periods the exclusive rights to their writings. 
The Constitution does not establish copyrights, but provides that Congress 
shall have the ponr r  to grant such rights if it thinks best. Not primarily 
for the benefit of the author, but primarily for the benefit of the public, such 
righto: a re  given. Not that any ~mrticular class of citizens, however worthy, 
may beneflt, but because the policy is believed to be for the beneflt of the 
great body of people, i r l  that it vi-ill stimulate writing and invention to give 
some bonus to authors and inventors. 

In ennrting a copyright law ConRrrss must consider * * two questions: 
First, how much will the legislation stimulnte the producer and 80 beneflt the 
public, and. second, how much will the monopoly granted be detrimental to 
thr public.? The granting of such exclusive rights, under the proper terms 
and conditions, vonfers a benefit upon the public that outweighs the evils of 
the temporary monopoly. 

2. TIIE 1:IGII'TS OF ziLTIIOl:S AN]) 'TIIE l'VU1,TC INTI'REST 

n. I n  genercll 
Although the prirna~y purpose of the copyright la\\. is to foster tlie 

creation and dissemination of intellectual works for the public \re]- 
fare, it also has an important secondary purposo: To  give authors the 
reward due them for their contribution to society. 
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These t\vo purposcs ~1i.e closely reltitpd. Afnny authors could not 
ilevolo t!~emselres to cbreative work without the prospect of remnnera- 
tion. By givilig uuthors a means of swuriog the rconornic, reward 
aiforded by the market, copyright stimulates their crcation and dis- 
sen~ination of intel1ectu:rl \rorks. Similnr.lg, copyright protectiorl 
enables publisl~ers iind other- clistributors to inrest t l~e i r  resources in 
t,ringing t h o ~ e  works to the public. 

Accordingly, the U.S. copyright law has imposed certain limita- 
tions and cor~ditions on copyright protection: 

The  rights of the copyright owner do not extend to certain uses 
of the work. (See ch. I11 of this report.) 

The  term of copyright is limited, as required by the Constitu- 
tion. (See ch. V.) 

A notice of copyright in published works has been required. 
(See ch. VI.) The  large mass of published material for which 
the authors do not wish copyright is thus left free of restrictions. 

The  registration of copyrights and the recordation of transfers 
of ownership have been required. (See ch. V I I  and VII I . )  
The  public is thus given the means of determining the status and 
ownership of copyright claims. 

c. The author'a ,reward 
While some lin~itations and conditions on copyright are essential in 

the public interest, they should not be so burdensome and strict as  to 
deprive authors of their just reward. Authors wishirig copyright pro- 
tection should be nble to secure it readily and sinlply. And their 
rights should be broad enough to glre  them a fair share of the rereniie 
to be derived from the market for their works. 

I). SUMI~.\RY 

Copyright is a legal dcvice to give authors the esclusi\,e right to 
exploit the marlret for their works. I t  has certain features of prop- 
erty rights, personal rights and monopolies, but it diifers from each 
of these. The legal usually applicable to property, personal 
rights, or monopolies are not al\rays appropriate for  copyright. 

The  primary purpose of copyright is to stimulate the creation and 
dissemination of intellectual works, thus advancing "the progress of 
science and useful arts." The grant of exclusive rights to authors is 
a means of achieving this end, and of compensating authors for  their 
labors and their contributions to society. 

Within limits, the author's interests coincide with those of the pub- 
lic. Where they conflict, the public interest must prevail. The ulti- 
mate task of the copyright law is t o  strike a. fair  balance between the 
author's right to control the dissemination of his works and the public 
interest in fostering their widest dissemination. 
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3. R ~ C O S ~ 3 1 1 ~ S l ~ . ~ ' ~ I O s ~  

(a) The stntutc should mention the ~enur:ll r.equirelnents that  any 
work, in order to  be copyrightable, ri~ust be 1-ixed in somo tangible 
form and must represent the product of original creative authorship. 

( b )  The statute should make it clear that these requirements apply 
to  new versions of preexisting works. 

B. SI~ECII. 'ICA'~I~N OF CLASSES (IF COPYPJGIITABLE TTTORKS 

1. DE\T.LOPJlEN'r A S D  I'ROVISIOTS O F  TTJE PRI4:SENT LAW 

The copyright statutes before 1909 specified the classes of works 
thnt were copyri rhtable. The first copyright statute of 1790 pro- 
vided protection k or  "maps, charts, and books." Revisions during the 
19th century expanded the classes of copyrightable works to  include 
dramatic works, mus i c~ l  compositions, photographs: and certain 
works of the fine and graphic arts. 

I n  the present law, which is the act of 1009 with some amendments, 
a different approach was taken. Section 4 provides: 

The works for which copyright may be secured under this title ahall in- 
dude all the mritiugs of an author. 

Section 5 then sets out 1:; classes of copyrightable works-books, 
periodicals, music? nnd so forth-but provides thnt these classes are to 
be used in applying for registration, and "shall not be held to  limit 
tho subject matter of copyright as defined in section 4." 

2. EFFECT OF TITE PRESENT LAW 

Since the phraso "all the writings of an  author" in section 4 is 
substantially tho same as the constitutional language, i t  has some- 
times been said that the present law purports t o  cover the entire 
field of works that could be made copyrightable under the Constitu- 
tion. And the 13 classes listed in section 5 have been said to be a 
mere zlassification for  the convenience of the Copyright Office and  
claimants in making registration. Since section 5 states that  the 
13 classes "shall not be held to  limit the subject matter of copyright 
as defined in section 4," the scope of copyrightable vorks under sec- 
tion 4 would appear on its face to  be broader than the 13 classes listed 
in section 5. 

Nevertheless, section 4 has not been so broadly construed by the 
courts. I n  1955, for  example, the Second Circuit Court of Appeals 
held that although a sound recording of a singer's performance could 
be made the subject of copyright under the Constitution, Congress had  
not chosen to make such a recording copyrightable under the present 
statute. Capitol Becords Inc. v. Mercury Record COT?., 221 F. 2d 
657 (2d Cir. 1955). Thus, there a re  certain works which appear to  
t~ the "\vl.itings" of an "author" within the scope of the Constitution, 
but \vllic*11 tlo not come within the scope of the copyright statute. 

;It the sarrle lime, all works that have been held copyrightable 
under the st:itllte cnn be fitted into the classes enumerated in section 
5. :ind  hose classes 1 1 3 1 7 0  been broad enough to  include works pro- 
duced i l l  the ntLm forms developed by technological advances. F o r  
exiimple, 3 mirro!ihll mny qualify as a ';book," and a television film or  
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video tzpe as 2 "motion picture." li'or 311 pr.actic.:il purposes. sectlor' 
5 11as ol)rrntc.tl :IS r l  list, of the categories of wurks  c:1pablt' of being 
copgrigl~~etl. 

3. PIIOPOSAL FOR BI'ECLFICA'l'ION 1N A NEW LAW 

We believe that the all-elnbracing provision of section 4 is un- 
desirable for two reasons: 

( a )  As i11re:ldg noted, this provision has been construed as not 
meaning what it appears to say. What kinds of works it might in- 
clude, beyond those. listed in section 5, is uncertain. 

( 6 )  'I'he 1)ossiblc scope of the co~lstitutional concept of the "writ- 
ings" of an "author" will expand with the p:\ss:zge of time. This is 
illustrated by t svo developments : ( 1)  the steady expansion since 1790 
in the statutory specification of the classes of copyrightable works, 
and (2)  the recent emergence of questions as to the protection avail- 
able to creations such as sound recordings and the ornamental designs 
of useful articles. 

4. SEPzilt\TE CLASSIFICATION FOR AD3fINIGTRATIVE PURPOSES 

Apart from the specification of copyrightable works, the Copyright 
Office, in administering the deposit and registration system, needs to 
divide the works deposited into class groups. The Office now receives 
deposits for the repstration of over 250,000 works a year, and the vari- 
ous kinds of material deposited require division into groups for effi- 
cient processing, examining, cataloging, Library selection. storage, 
and reference. The  criteria for administrative classific:~tion are not 
necessarily the same as those for specifying the categories of copy- 
rightable works. 

The present section 5 prescribes a fixed scheme of classification for 
administrative purposes. 'I'he experience of the Copyright Ofic!e has 
shown that this classification scheme is too rigid for the most effective 
accor~lmodation to changing conditions and procedrlres. Although 
the Copyrigl~t Office has combined or s~ibdivided sorrle of the pre- 
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scribed classes over the years, the adaptability of the s tat~l tory speci- 
fication in section 5 has been limited. 

A classilication scheme intended solely for administrative pu rpose  
should be flexible so as to  permit alteration from time to time in the 
light of experience and changing needs. We  propose that the Rcgis- 
ter of Copyrights be authorized to  provide by regulation for  the 
scheme of administ rat ive classilicat ion. 

3. I~E(:O~lJIENI)A'I'JONS 

( a )  The ljrovision of section 4, m n k i ~ ~ g  "all the writings of an  
author" copyriglitable, should be eliminated. 

(p) Srction 5: \vIlicli now lists the classes of works for p ~ ~ r p o s e s  of 
registration, slio111d be rcformulatcld as a s1)ecificntion of tlie ciitcgo- 
ries of works copyrightable under the statute. Tlic cntcgol.ics should 

C. ( 'OI>YI{~(;II,~:II<ILITY OF (.'EIWAI s Wo~t  G> 

1 . \VC)I{KS 01.' "APPLIEI) ~ l l ' r "  

a. Rewnt cieu~lopmen t.9 
I n  recent years an important problcni Iias ar.isrli ;IS to \vllc>t her ornit- 

meiital designs of usef~rl articles (also re fe r~r t l  to its '.applied nr-t" or 
'.ilidnsti.inl dcsiglls") come within the category of copyrightable 
'Ltvorks of :~rt." I n  Alozer v.  Stein (347 1T.S. 201 (195-1) ), the Su-  
preme Court held tliat, wllere a statuette had been copyriglited as a 
"work of art?" its copyright protection \\?as not lost or tliminislicd bc- 
cause it ~ v a s  intended to be used, and was nsed. as n lamp b:tsV; an Iln- 
authorized maker of lam )s, tlie bases of which were copies of tlie 
stittuette, was held an in 1 ringer of the copyright. Since the Mazer 
decision the courts llave sustained co yright claims in "works of art" 
embodied in c m t ~ ~ m e  jewelry, textile Yabr~cs, toys. nnd d i ~ i n e r w a ~ .  

I n  the ligllt of the ilfazer case, the Copyright Office has registered a 
rapidly increasing number of claims ill "tvorks of art" tlint arc cm- 
bodied in 11sef111 articles, including fabrics, jewelry, lace, dislie,~, glass- 
ware, silvcr\rarc, lamps, clocks, ashtrays, a ~ i d  tlic lllte. I3ut there have 
also been n number of copyright claims in designs of useful articles 
tlint tlie Cop~r ig l i t  Office has refused to register on the ground t1i:it 
they \rere ]lot "works of art." The denial of registration for  some 
of these claims has been c h n l l ~ n g ~ d ,  and it can be expected that copy- 
right cl:~ims in the dcsig~i area will continue to  grow. 

The borderline between copyright protection for "tr.orks of art" 
and srpar.ute ~>rotcctioll for the ornamental desirns of useful articles 
has bee11 tlie s111)jcct of much discussion in connection with a recent 
serirs of bills for tllc sui generis 1)rotection of t lesips.  The most 
recent bills in this series, \\-hicli were introduced in May 1961, include 
an anlrndmrnt to the present c o p ~ r i p h t  statute roaffirminp and im- 
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plelnenting the principle of tlie Alazer decision, i11ltl also drlinirlg its 
application. For  tlie r.ttasons expl:lined belo~r, \re ;ire in accord \\.it11 
t lle revisiolis in the c.ol)yrlglit statute PI-oposed in t httse bills. 
O. T h e  need for sui  generis protection of designs of use ful  urticles as 

such 
IYt, believe that, as the Suprerne Court held in the Nazer  case, tlie 

j)rotection now accorded by the copyright statute sliould con1 illlie to 
l ~ e  a1 nilablc for .'\rorks of art"--thnt is, pictori;ll, grapllic, and sculp- 
tural \vorks-+vcn after they have bee11 crllployed as it design or 
decoration of a useful article. But \re would not extend the copy- 
right statutc to designs of useful articles as  sucli-autonlobiles, sew- 
lng machines, wcarlng apparel, ctc. 7T'c would favor granting re:l- 
sonable protection against tlle copying of these designs under a sui 
gcncris statute, but \ve do not believe they shoulil be glvcn protectioil 
of tlie length and breadth afforded by the copyrigllt statute. 

In  the years since the N n z e r  decision, full 1)rotection untler the 
copyright law has not proved ina1~proj)ri;ltc for "works of :~ r t "  used 
as a design or  decoration of useful articles. 7Ye do not believe, llow- 
ever, that it would be appropriate to extend the copyrigllt law to 
industrial designs :ls such. In  this area tliere is a de1ic;lte balance . between the need for protection on the part of those who originate 
and invest in a design, and the possible effect of protection, if over- 
extended, it1 restraining competition. l'he term of copyrigllt (nhicli 
is now up to 56 years and would be even longer under the proposal 
rnade in ch. V of this report) is too long for- ordinary design protec- 
tion. And there are other fundnrnentnls of the coj)yriglit s t a t u t c  
the provisions on notice, deposit, registration, publication, and liabil- 
ity of innocent distributors of infringing articles, for example-that 
are not suitable for the entire range of industrial designs. 

I 
-2s noted al~ovc, special bills for the protcctioti of "orn:lmentnl 

tlesigris of useful articles"-S. 1881, I-I.R. (i776. H.R. 6777, 87t11 Con- 
gress, 1st session-were introduced in Cong~.ess in hfny 1961. These 
bills, which are iderltic;ll, provide for n short term of protection and 
differ in otlwr significarlt respects from the copyright statute. I lo\ \ -  
ever, they specifically 1)rescrvc t11e full co1)yt-ipht protection no\r 
available to "\rorks of art" under tlie Mazer tlec~sion. They are tlie 
outgrowth of similar bills introduced in the 86111 Congress (S .  2075. 
S. 2852, H.R. 9525, I1.R. 9870), ant1 result frorrl :I r.econciliation of 
the differences bct~recn those eorlier bills. 
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articles, or that are obviously going to be used in the manufacture of 
useful articles. 

There remains the question of protection to be given to a copy- 
righted work of art that is utilized as a design in the manufacture of 
useful articles. We believe that, where the copyrighted work is used 
as a design or decoration of a useful article, it  should continue, as 
under the present law, to be protected by copyright if the owner wishes. 
I n  this situation the copyright owner should be given the option of 
securing protection under the design patent law or under special 
defiign legislation; but, if he does not do so, his copyright protection 
should remain unaffected. However, where the L L ~ o r k  of art" actu- 
ally portrays the useful article as such-as in a drawing, scale model, 
advertising sketch, or photograph of the article--existing court deci- 
sions indicate that copyright in the LLwork of art" does not protect 
against manufacture of the useful article portrayed. We agree with 
these decisions and the distinctions made in them. 

Some examples will illustrate these points. 
(1) The following would be accepted for de osit and registration 

articles" : 
g by the Copyright Office, since they would not e considered "useful 

A painting showing a floral pattern, submitted by a manufac- 
turer of textile fabrics; a statuette in the form of a human figure, 
submitted by a lamp manufacturer. 

A technical dramn or scale mohel of an airplane; 9, A jewelry design em odied in earrin s. 
(2 The following would not be accepte for deposit and registra- b fi 

tion y the Copyright Office, since they constitute useful articles as 
such : 

A rug; n yard of dress material ; 
A lamp ; 
A chair ; a dress ; a frying pan. 

(3) Since the protection available to a copyrighted pictorial, 
graphic, or sculptural work is not affected b use of the work as a de- i s i p  or decoration of a useful article, the fo lowing works would con- 
tinue to be accorded full protection under the mpynpht statute (unless 
the owner chooses to secure protection under the paten$ law or special 
design legislation) : 

A copyrighted painting reproduced on textile fabrics; 
A copyrighted cartoon drawing or photograph reproduced on 

fabrics or in the form of toys or dolls; 
A copyrighted drawing of a chair reproduced on a lampshade; 
A copyrighted sculptured figure used as a lamp base. 

(4) Under distinotions indicated in existing court decisions, that 
the copyright in a work portraying a usefill article as such would not 
protect against manufacture of that article, copyright protection would 
not extend to the following cases: 

A copyrighted drawing of a chair, used to manufacture chairs 
of that design; 

A copyrighted scale model of an automobile, used to manu- 
facture automobiles of that desig? ; 

A copyrighted technical drawing showing the construction of 
a mach~ne, used to manufacture the machine; 

A copyrighted picture of a dress, used to manufacture the dress. 
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d. tl'ecommwndationu 
(1) The copyright statute should make i t  clear that, for purposes 

of registration, the "works of art" category includes pictorial, graphic, 
and sculptural works even though they may portray or be intended fol. 
use in useful articles, but that useful articles, as such, are not acceptable 
for deposit. 

(2) When a copyrighted work of art is used as a design or decora- 
tion ,., of . - .  a useful - article, it  should continue to have all the protection . .  . 
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d. i iccomnendatio7~~ 
(1) Tho copyright statute should make i t  clear that, for purposes 

o i  registration, the " \~orks  of art" category i~icludes pictorial, graphic, 
iintl sculptural works even though they may 1~01-trny or be inteildorl for 
use in useful articles, but that ilseful articles, as such, are iiot acceptable 
for deposit. 

( 2 )  J1711en a copyrighted work of art is useti as a drsign or  decora- 
tion of a useful article, it shoultl contin~le to have all the protection 
afforded by the copyright law. Jf the work is registered as a tlesigu 
ur~der the tent law or special design legislation, copyright protec- 
tion shoillc!)::erminnte insofar as it relates to useful articles, bllt if 
patent or desion re istration is not mnde, copyright protection shoi~ld 
continue una&ectef 

( 3 )  The statute should not alter the distinctions drawn in this area 
by existing court decisions-that copyright in a pictorial, grapllic, or  
sculptural work, portraying a useful article as such, does not extend 
to the rnanuf;~cture of the useful article itself. 

2. ARCHITECTUR.\L DRAWINGS AND STRUCTURE8 

n. The  present law 

structure. 
Architectural structures themselves are not mentioned in the pres- 

ent statute. I f  a structure constitutes a "work of art" (C.g., a piece 
of sculpture or  an artistic monument), the structure itsclf may now 
be copyrighted under tlie general category of "works of art." I3ut 
copyright protection has been denied to functional structures that 
do not q u a l i ~  as "works of art.?' 
b. Protectim for the (lrti.~tiC fe(1tures of functional .otruciures 

I t  seems clear that s strl~cture designed solely for esthetic effect 
should bo entitled to copyripht protection on the same basis as tlr~y 
other nonutilitarian work of art. I t  seems equally clear, at  the otlier 

a ext~vme, t!i:lt n fl~nctionol st,nlcture having no artistic features i-: 
not :in appropriate subject for  copyrigllt protection! even tllougll it 
e~nbotlics oripna! itleas as to  technical ~netliods of constrllction. The 
more ditficult cluestior~ is whether copyright protection slio~lld estt~nd 
to s tn i c t~~res  that are functional in purpose but :lIso display non- 
fur~ction:~l features of "artistic?' design. 

7Yc believe that wllnt we have said above in regard to tho on!ii- 

~r ien ta l  dt.si:z)i of 11sefi11 :~rticles applies also to the ":artistic.'? tlesig~i o f  
---- 
: :i6s~ "Coyyr lg t~ t  I.nw 1:erlal1,11 StuAy XI,. 27" (Senate ctunrnlttee 11rl11t l .  
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fuilctiorinl architectural structures. I n  the case of arc;hitecture yar- 
titularly, it \vould often be dificult to ditferentiate between the func- 
tional arid the "artistic" features of :1 design. \I'hile we are inclined 
to t l ~ e  view that a limitecl measure of protection should be afforded 
to the designs of functiorial structures, we do rlot believe that the copy- 
ri vht statute providos the appropriate framework for their protection. 
\$o rn l l l~ l  l r : \ v ~  this protection to be denlt with in the Repamte legisla- 
t io~i  prol)osect T I , I .  t I ~ e  protection of or~~a~ner! t :~l  designs of rcsef~~l 
nrt ivies. 

It sl~oulll 1 ) ~  ~~ntlerstoocl, of corlrse, that n nc>nritilit~rian \vor.lc of 
nr-r,  sucll ns a oltlcbe of sculptlrre or a t~rl~rnl ,  \vhic.il is s u p ~ r i ~ t ~ l ~ o s e ~ l  
~rl)i>n a ful lct io~~al  structure but retains its separate identity, re~nninr, 
c ' ~ ~ ) ~ r ~ ~ l ~ t a b l e  as :I work of art  apart from tlie structure. 
ro .  h'ecommendaf ion8 

( 1 )  The copyright law sliould coritiilue to protect- 
( a )  Arcllitectural tlrawings, against the urlauthorized makillg 

and distribution of copies; 
( L )  Nonfunctional architectural structures tliat coristitute 

works of art ,  on the same basis ns sculptural works of a r t ;  
( c )  Drawings for sucli a nonfunctional structure, on the same 

basis as d m w i n ~ s  for a sculptural work of art. 
( 2 )  The copyright law should not t)e extended to the design of 

fr~nctiorlal architectural structures. Protect ion for these designs on 
n more Iimitecl basis should be considered in separate legislation for 
the protection of ornamental designsof useful articles. 

3.  CHOREOGl~AI'II 1C WORKS 

t. Covercxge under the present lalo 
~ I l t h o u g l ~  not mentioned by name in the present copyright statute, 

cl~oreographic works hare been regardrd as copyrightal~le if they 
qualify as  "dramatic compositions." T l~e re  are some oltl court decl- 
sions indicatin that a dance which presents a story or definite theme 
qualities ns n "framatic" work. 

The treatment of choreograpliic works as  a species of "dramatic 
compositions" for  copyright purposes has had two virtues: (1 )  I t  hns 
srrvecl to define the choreographic works protectecl as being dance 
works created for presentation to an nudierice; and ( 2 )  it has placed 

' Rer "Col~gr lght  Law Hevlslon Etody No. I R "  (Benate eommltter g r l u t l .  
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clloreograpllic works in an existing category in wliicll the rights of 
tlie copyriglit owner are  esta1)lished. 

fully a s  a traditional ballet presenting a story o r  tllen~e. 
I n  view of the  dou l~ t  :is to n~llether "n\)strnct" dances would come 

within tho category of "dramatic conlposirions," \\.o believe that 
cl~orcographic \\,arks should 1)e designated a s  n separate catego1.y. 
T h e  statute sllould make it clear that this category corers only dances 
prepared for  presentation to an  at1dienc.e. \Ye believe that the rights 
of the copyr~gl l t  owner in t1r:trnaric works are  appropriate €01. 

rhorcographic works. 
J .  Reco?nnrendationk 

(1) i . 'horeog~~apl~ic works prepared f o r  prewntntion to all autliellce 
sliould 1)e r~~rnr ionet l  specificnlly in tlie st:itllte a s  a category of copy- 
rightable works. 

( 2 )  'I'hey should be given the same protection as  is :iccordetl to 
dra~n:lt ic c.ompositions. 

4 .  SOITND RECOKDISOS ' 
a. fiecent dez*elopmenta 

6.  T h e  prse.sent legal situation 

6 Rpe "Co~yrlgbt  Law Bevlelon Study No. 28" (Senate committee ~ r i n t ) .  
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itself. Theso provisions iri the foreign laws usually appear as 
adjuncts to the copyright st,atute, but they frequently differ-as to 
the scope and duration of protection and in other respects-from the 
provisions governing copyright x~orks in general. 

Eecerlt disclosures indicate that the unauthorized reproduction of 
sound recordings has reachsd serious proportions. While there are 
no statutory provisions in the United States protecting performers or 
record producers against the unauthorized reproduction of their sound 
recordings, several recent court decisions have accorded protection 
under cornnlou law doctrines of literary property rights and unfair 
com etition. The lnck of any statuto specification of the rights of P per ormers and record producers may 71 e leading to establishment of 
common law riullts that are unlimited in scope and duration. 

A bill aime8 at  combating the counterfeitinu of records-H.R. 
6354, 87th Congress, 1st session-was introducedhon April 17, 1961. 
It would impose criminal penalties on anyone who, knowingly and 
with fraudulent intent, transports or receives in interstate or foreign 
commerce a reproduction of a sound recording made without permis- 
sion of the "owner of the master recording." 

c. Explnrtr,t.ion of s t a t ~ t o ~ r y  solution 
All of this suggests that the present legal situation ~ i t h  respect 

to the unauthorized reproduction of sound recordings is unsatis- 
factory, and that Federal statutory protection should be accorded 
within appropriate liinits. Slthough me believe that the principles 
of the copyright lam offer the most appropriate basis for this protec- 
tion, there are inany complex issues that l~nve not yet crystallized 
sufficiently for us to make detailed recoillmeildations at this time. 
Among the ~lnresolved questions are: (1) whether rights should be 

iven to the perforinel- or to the record producer or both; (2) whether 
formalities such as the copyright notice, deposit, and registration 
should be applied to sound recordings; and (3)  the scope and duration 
of protection to be accorded. 

We hope that continuing study will develop proposals for the solu- 
tion of these problems in thenot too distant future. 

d .  Recommendation 
Sound r~cordings should he protected against urnauthorized dupli- 

cation under copyrigllt principles, but detailed recoinmendations are 
being deferr.ec1 pending further study. 
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CHAPTER I11 

RIGHTS OF COPYRIGHT OWNERS 

A. R I ~ H T ~  S w m ~  IN THB ~ B N T  LAW 

1. DBVELOPMXINT O F  PREBBNT RIQHTB 

Copyright was originally concerned with printed matter, chiefly 
in the form of books. 11 niennt the exclusive r ~ g h t  of the copyright 
owner to make and ublish copies. In the course of time, the concept 
of copyright expan i ed in two directions : (1) to cover other works of 
authorship such as dramatic, musical, and art works; and (2) to grant 
exclusive rights to the co yright owner to disseminate the work by 
other means such as pub !? ic performar~cs and the making and dis- 
tribution of sound recordings. Copyright is now a bundle of several 
rights pertaining to the various means of reproducing and dissemi- 
nating works of authorship. 

2. BUMMARY OF PREBENT FUOHTB 

3. ANALYBIB OF PREBENT BIOHTB 

a. The right to d e  and publish copies 
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as several courts have observed, the right embraced in the repetitive 
terms of section l ( a )  is the twofold right to make and to  publish 
copies. 

This right is the historic basis of copyright and pertains to all cate- 
gories of copyrighted works. The "copying" embraced in this right 
is a broad concept. "Copying" is not confined to complete and literal 
reproduction. MJhile anyone is free to use the ideas disclosed in a 
work, and to use the same source material in creating another work, 
the reproduction of the essential substance of an author's expression 
constitutes "copying," even though his work is altered in the reproduc- 
tion or is reproduced in a different medium or form. 

I n  White-Smith Music Publishing CO. V. ApolZo CO. (209 U.S. 1 
(1908)), the Supreme Court held that "copy~ng" implied a visual 
reproduction from which the work could be read; the makin of a 
mechanical sound recording was held not to constitute "copying?' By 
the same token, a public performance would not appear to be "copy- 
ing" in this sense. The present statute provides separately for the 
rights to  make sound recordings and to give public performances. 
h.  The right to make new v e r . ~ i o r ~ ~  

Section 1 (b) of the present law provides for the exclusive right of 
the copyright owner to make new versions (translations, adaptations, 
etc.) of the copyrighted work. The making of a new version would 
ap  ear to be a form of LL~opying," and there are court decisions so 
inc!icating. Nevertheless, provisions expressly granting the right to 
make translations and dramatizations, and to execute models or designs 
for works of art, have been incorporated in our copyright statutes 
since 1870 ; the remaining rights specified in section 1 (b)-to make any 
other versions of a literary work, to convert a drama into a novel or  
other nondramatic work, and to arrange or adapt a musical work- 

C. The n'ght of pub7ic performance 
This right is now provided for in three separate subsections of 
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Subsection (e) specifies the right "to perform the copyrighted 
work publicly for profit if i t  be a musical composition." This right 
is subject to a special exemption for performances on coin-op- 
erated machines, to be discussed later. 

Note that for nondramatic literary and musical works the right 
is limited to public performance "for profit"; while for dramas (which 
include dramatico-musical works) the right extends to any public per- 
formance whether or not for profit. This distinction will be discussed 
below. 

I t  is now well established by a long line of court decisions that radio 
and television broadcasting is a form of public performance. 

I t  seems odd that motion pictures are not desi ated among the 
categories of works to which performance rig fi" ts are accorded, 
especially since performance (i.e., exhibition) is almost the only prac- 
tical means of disseminating motion pictures. We shall discuss this 
in a later section. 
d .  The right to m k e  records 

This right is now provided for in the same three subsections as the 
public performance right : 

Subsection ( c )  specifies, for a nondramatic literary work, the - right "to make or procure tho making of any transcription or  
record thereof by or from which, in whole or in art, it may 
in an manner or by any method be exhibited, deEvered, pm- 
sente l  produced, or  reproduced." 

Subsection (d) specifies substantially the same right for a dra- 
matic work. 

Subsection (e) provides, for a musical work, the right "to make 
any arrangement or setting of i t  o r  of the melody of i t  in any 
system of notation or any form of record in which the thought of 
an author may be recorded and from which it may be read or 
reproduced." 

The rincipal effect of these provisions is to give copyright owners 7 the exc usive right to made sound recordin s t h e  right which the 
Supreme Court ~n the White-Brnith case ha 8; held was not embraced 
in the right to make copies. In  addition to sound recordings, these 
subsections cover the making of any form of visual record, such as a 
stenographic transcription or a motion picture of a performance. 
They also provide that the performance right extends to performances 
given by means of records. 

The three subsections clealinp with the recording right seem unneces- 
sarily repetitious and confusing. We suggest that this right be 
restated more simply and clearly-as the right to make any form of 
transcription or record, visual or aural, from which the work can be , performed or  re roduced. 7 Section 1 (e) a so contains the long and complex "compulsory li- 

ce""" R rovisions, which we shall discuss later. I n  sum, these provide 
that w en the copyri h t  owner of a musical work has once permitted 

7 t the making of a mec anical sound recording of the music! any other 
person may make such a recording upon giving notice and paying a 
specified royalty. 
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(a)  Subject to certain limitations and exceptions to be discussed 
below,. the statute should continue to accord to copyright owners the 
exclusive rights to exploit their works by (1) maklng and publishin 
co ies, (2) makin new versions, (3) giving public performances, an 

t f  (47 making reeor s of the work. 
I 

(b )  The present rovisions of section 1 granting these rights should P be redrafted in simp er and clearer language. 

1. FAIR USE IN G E N E U  

a. What is "fair we"? 
Nothin is said in the statute as to the "fair use" of cop 

works. #he doctrine of LLfair use,', however, has been deve 
the courts over a period of many years and is now firmly 
as an implied limitation on the exclusive rights of copyright owners. 

Copynght does not preclude anyone from using the ideas or info1 
mation disclosed in a cop righted work. Beyond that, the work itself 
is subject to "fair use." Ghat term eludes precise definition; broad1 

P c speaking, i t  means that a reasonable portion of a copyri hted wor. 
may be reproduced without permission when necessary or a legiti- 
mate purpose which is not competitive with the copyright owner's 
market for his work. 

The general scope of fair use can be indicated by the following 
examples of the kinds of uses that may be permitted iinder that 
concept : 

Quotation of excerpts in a review or criticism for purposes of 
illustration or comment. 

Quotation of short passaw in a scholar17 or technical work, 
for illustration or clarificat,ion of the author s observations. 

Use in a parody of some of the content of the work parodied. 
Summary of an address or article, with brief quotations, in a 

news report. 
Reproduction by a library of a portion of a work to replace part 

of a damaged cop 
Reproduction y a taacher or student of a small part of a 

work to illustrate a lesson. 
Reproduction of a work in legislative or judicial proceedings or 

reports. 
Incidental and fortuitous reproduction, in a newsreel or broad- 

cast, of a work located at the scene of an event being reported. 
Whether any particular use of a copyrighted work constitutes a 

fair use rather than an infringement of copyright has been said to 
depend upon (1)  the purpose of the use, (2) the nature of the copy- 
righted work, (3) the amount and substantiality of the material used 
in relation to the copyrighted work as a whole, and (4) the effect of 
the iise on the copyright owner's potential market for his work. These 
criteria are interrelated and their relative significance may vary, but 

1 See "Copyrlgbt Law Bevla!on Study No. 14" (Senate committee print). 
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the f o u r t h  one-the competitive character of the use-is often the 
most decisive. 

o. R e c o m n d a t i o n  

2. PIIOTOCOPYINO BY LIBRARIEB' 

s e e  "Covprlght Law Revislon Stody No. 16" (Senate eommlttee prlot).  
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works have pointed out that their market is sn1aJ1; and they haye ex- 
pressed the fear that if many of their potential sulxcribers or  pur- 
chasers were furnished with photocopies, they n ight  be forced to dis- 
continue publication. 
6 .  Approach to a solution: single photocopies for research use 

As a general premise, we believe that photocopying should not be 
permitted where it would compete with the publisher's market. Thus, 
when a researcher wants the whole of a ublication, and a publisher's 
copy is available he should be expectel to procura such a copy. 

I n  situations where it would not be likely to compete with the pub- 
lisher's market, however, we believe that a library should be permitted 
to supply a single photocopy of material in its collections for use in 
research. Thus, when a researcher wants only a relatively small part 
of a publication, or  when the work is out of print, supplying him with 
a single photocopy would not seriously prejudice the interests of the 
copyright owner. A number of foreign laws permit libraries to supply 
single photocopies in these circumstances. 
c. Multiple and commercial photocopying 

The question of making photocopies has also arisen in the situa- 
tion where an industrial concern wishes to provide multiple copies 
of publications, particularly of scientific and technical journals, to 
iL number of research workers on its staff. To  permit multiple photo- 
copying may make serious inroads on the publisher's potential mar- 
ket. We believe that an industrial concern should be expected to 
buy the number of copies it needs from the publisher, o r  to get the 
publisher's consent to its making of photocopies. 

Similarly, any person or  oryanization undertaking to supply photo- 
copies to others as a commercial venture \vould be competing directly 
with the publisher, and should be expected to get the publisher's con- 
sent. 

Thero has been some discussion of the possibility of a contractual 
arrangement whereby industrial concerns would be given blanket 
permission to make photocopies for  which they would pay royalties to 
tho publishers. Such an arrangement, which has been mado in at 
least one foreign country, would seem to offer the best soliltion for 
the problem of multiple and commercial photocopying. 
d .  Recornmendatima 

The statute should permit n library, whose collections are available 
to the public without charge, to supply a single photocopy of copy- 
righted material in its collections to any applicant under the following 
conditions: 

( a )  A single photocopy of one article in any issue of a periodical, 
or of n re:~sonnble part of any other publication, may be supplied 
when the npplicnnt states in writing that he needs and will use such 
m:tteriul solely for hisown research. 

( h )  A single photocopy of an entire publication may be si~pplied 
when tho applicant also states in writing, and the library is not other- 
wise informed, that a copy is not available from the publisher. 

( c )  IVhere the work bears a copyright notice, the library shoilld 
be required to nffix to the photocopy a warning that the material 
appears to be copyrighted. 
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3. LIXITATIONS ON THE PERFORMANCE RIGHT a 

a. Nondramatic literary am? w i c a l  works 
(1) The "for profit" limitation.-In the case of nondramatic liter- 

ary and musical works the present law limits the copyright owner's 
erformance right to public performances "for profit." The phrase 

Efor profit', has been construed in a number of court decisions, and 
now has a fairly well-defined meaning. 

A public performance may be "for profit," even though yo admis- 
sion fee is charged, if i t  is given in furtherance of a commercial enter- 
prise. Thus, the playing of music in a hotel or restaurant has been 
held "for profit'' since its purpose is to attract patronage. The same 
has been held for broadcasts of music by stations that carry commer- 
cial advertising? even if the particular program was noncommercial, 
or if the station itself was a nonprofit enterprise. 

On the other hand a public performance given by a charitable, edu- 
cational, or similar organization, with no motive of private gain, has 

v been regarded as not "for profit," even though the performance was 
part of a fund-raising event. 

(2) Alternatives to the "for vofit" 2imitation.-Some of the revi- 
sion bills of 192440 roposed to specify,. in addition to or instead of R the general "for pro t" limitation, particular situations in which a 
public performance could be given without permission of the copy- 
rjght owner. Most foreign laws do not contain an express "for profit" 
limitation on the public performance right,. but specify in consider- 
able detail the situations in which a public performance is freely 
permissible (e.g., for charitable, educational, religious, or civic pur- 
poses where no one derives financial gain). These specifications have 
substantially the same effect as the "for profit" limitation in our 
present law. 

We believe that the principle of the "for profit" limitation on the 
right of ublic performance in nondramatic literary and musical 
works, an%the application given to that principle by the courts, strike 
a sound balance between the interests of copyright owners and those of 
the public. There will undoubtedly be some specific instances in 
which the application of that general principle is uncertain until 
ruled on by the courts. We believe, however, that any attempt to 
specify the various situations in which the principle applies would be 
likely to include too much or too little, and to raise new uncertainties. 

Incidentally, section 104 of the present statute contains a proviso to 
the effect that certain musical works may be performed freely by 

ublic schools, church choirs or vocal societies, "provided the per- 
formance is given for charitable or educational purposes and not for 
profit." Since all nonprofit performances of music are exempt uncler 

, the general provision of the lam, this proviso (a  vestige of an earlier 
draft of the bill that became the act of 1909) is entirely superfluous. 
b. Dramatic works 

7 I n  the case of dramatic works (including dramatiw-musical 
works), the copyright owner's performanc~, right extends to all public 
performances, whether for profit or not. This has been true since the 

a See "Copyright Law Revleion Study No. 16" (Senate eommlttee prlnt). 
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right of public performance was first accorded to dramatic ~vorks 
in 1856. 

The reasons given for this difference in treatment bet ween dramatic 
and nondramat~c works are : 

The audience a t  a nonprofit performanca of a dramatic work is 
less likely to pay to attend another performance than is the case 
with nondramatic works. 

Public performance is usually the main source of revenue from 
a dramatic work; in the case of nondramatic works, revenue is also 
available from the sale of copies and sound recordings. 

Dramatic works are not as readily or as frequently performed 
for charitable, educational, and similar purposes as are non- 
dramatic works. 

We believe these reasons warrant continuing the public performance 
right in dramatic works with no "for profit?'limitation. 
c. Recomm.endatwm 

(1) For  nondramatic literary and musical works, the right of public 
performance should continue to be limited to such performances "for 
profit." 

(2) For dramatic works, the right of public perform~nce should 
continue to npply to all such performances, whether for profit or not. 
(As r:commended in ch. 11, C 3, this would be extended to choreo- 
g r a p h ] ~  works.) 

4. EXTENBION OF THE PERFORMANCE RIGHT TO MOTTON PICTURES4 

a. T h  present law 

6 8ee "Copyright Law Revlulnn RtnQv No. 11)" (Renate earnrnlth ~ r l n t j  
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"cop ing" on which the decision was based, if followed to its logical 
conc f usion, would have a far-reaching effect: any unauthorized pro- 
jection of a motion picture, private as well as public, would be an 
infringement of the copyright. Whether the courts would so hold in 
a case involving a private projection is still a matter of conjecture. 
b. Pubtir: performances 

c. Performances in "semipublic" p k e s  
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This argument ma have some theoretical plausibility, but we would 
quest ion it for severa 7 reasons : 

Injury to a copyright owner from private performances be- 
yond the terms of a lease would be minimal. I ie  mng be entitled 
to the uslial license fee as damages for a brwch of contract, but 
the statutory damages for copyright infringement 11-ould be 
grossly excessive? 

As a practical matter, unauthorized private performances 
could rarely be discovered or  controlled. 

Many motion picture films are sold for  use in homes, schools, 
libraries, and the like. The  purchaser should not be subjected 
to the risk of liability for private performances that the copy- 
right owner might contend are not authorized. 

New technical devices will probably make it  practical in the 
future to reproduce televised motion pictures in the home. We 
do not believe the privrite use of such a reproduction can or should 
be precluded by copyright. 

Libraries, museums, and other collwtors of motion pictures 
should be free to have private showings for  pllrposes of research 
or  scholarship. 

e.  Recommendation 
The statute should provide explicitly that the copyright owner of 

any motion picture shall have the exclusive right to perform (or ex- 
hibit) it in public, with no "for profit" limitation. 

5 .  PIlELIC RECEPTION OF RROADCASTS 

a. The problem presented 
There is now no doubt, under a line of court decisions, that a radio 

or television broadcast of a copyrighted work is a public performance. 
The  courts have had more difficulty with the further question of 
whether the reception of a broadcast by means of a receiving set in a 
public place, such as a hotel o r  restaurant, is a separate public per- 
formance for  which the copyright owner may require a license. After 
some lower court decisions to the contrary, the Supreme Court, in 
Buck r. Jewell-La Salle Realty 00 .  (283 U.S. 191 (1931 ) ), answered 
this question affirmatively, holding that the ~lnlicensed reception in a 
hotel of a broadcast of copyrighted music, which the hotel retrans- 
mitted to its various rooms, constituted an infringement of the copy- 
ripht. 

Although the Je?fiell-fdo Salle case involved u retransmission, the 
effect of this decision may be that any business establishment that 
opt 'r~tes 11 ra(lio 01. televisio~~ ~ 'ec~iv ing  set for. the entertainment of its 
patrons-including hotels, restaurants, taverns, barber shops, etc.- 
could required to procure performing licenses for all copyrighted 
works in the broadcasts it receives. 

As a ractical matter this problen~ has been confined so fa r  to broad- Y casts o music, though it could conceivably arise also as to broadcasts 
of dramatic and literary worlts and even of motion pictures. We un- 
derstand that the two principal organizations controlling the per- 
forming rights in music ( A S C A P  and BMI)  have generally followed 

' Statlltory damages are discnsacd below In ch. IX, pt. B 2. 
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the policy of confining their demands for license fees to those establish- 
ments, such as the hotel in the Jeml l -La  Sulle case, that retransmit 
broadcasts to their various rooms. Other similar organizations, how- 
ever, may not have the same policy. And there have been complaints 
from some small establishments that they were asked to obtain per- 
forming licenses for the rnere operatioil of receiving sets. I n  any 
event, the free use of receiving sets should not be left to the gram or 
forbearance of the performing rights organizations or other copyright 

b. The pmpm72c2'pk of "ckurunce ut the source" 
I t  is now established practice, reinforced by consent decrees against 

ASCAP and UMI, that the use of copyrighted music in network 
broadcasts is "cleared at  the source," i.e., the license to perform the 
music is obtained by the network broadcaster and no further license 
is required of local stations for their retransmission of the broadcast. 
The same principle of "clearance a t  the source" is applied to the per- . fornlance of music in the public exhibition of motion pictures: the 
producer obtains a license and no further license is required of the 
exhibitors. Jikewise the license obtained by the operator of a wired 
music service covers its public performance in the hotels, restnurants, 
and other places where the music is heard. 

We believe this principle of clearance a t  the source should apply to 
the reception of broadcasts. The  performing license obtained by the 
broadcaster should suffice, with no further license required of those 
who merely receive the broadcast. W e  would, however, require the 
receiver to obtain a perfornling license if he makes a charge to the 
public for the reception of the broadcast-for example, by charging 
an admissiorr fee, or  by requiring a payment for operation of the 
receiving set. 
c. Recolnmzendutwn 

l'he statute should exempt the mere reception of broadcasts from 
the public performance right, except where the receiver makes a 
charge to the public for such reception. 

6. THE JUKEBOX EXEMPTION 

a.  The present stwtus of the problem 
Section 1 (e) of the present law provides: 

, The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for proflt un l e~s  
a fee is charged for admission to the place where such reproduction or ren- 
dition occurs. 

This exempts the operators of "jukeboxes" from any obligation to pay 
royalties for the public performance of music, though their operation 
is clearly for profit and the public pays for the performance. 

Bills to repeal or  modify this exemptiori have been and are now be- 
fore Congress, and have been the subject of repeated and exhaustive 
hearings. I n  the course of those henrings we hnve expressed our view 
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that this oxemption should be repealed, or  at least should be replaced 
by a provision requiring jukebox operators to pay reasonable royalties. 

The jukebox exemption is a historical anomaly. The exemption 
was placed in the law in 1909 a t  the last minute with virtually no dis- 
cussion. The coin-operated music machines of that day were appar- 
ently a novelty of little economic consequence. The jukebox industry 
is now among the largest conlmercial users of music, with an annual 
gross revenue of over a half-billion dollars. 

Jukebox operators are the only users of music for profit who are 
not obliged to pay royalties, and there is no special reason for their 
exemption. No such exemption is made in any other country, except 
that in Canada the laying of music on jukeboxes comes within a 

eneral exemption o P performances by means of a gramophone. A 
Eanadiarl commission appointed to review its copyright law recently 
declared that the exemption of jukeboxes is not warranted; but that 
since the royalties collected in Canada would go mainly to copyright 
owners in the United States, the withdrawal of the exemption in 
Canada might await like action in our country. 

Sinco the jukebox exemption has been thoroughly explored by the 
congressional committees, and proposals for the solution of the prob- 
lem are presently under consideration by those co~nmittees, we are not 
reviewing the matter further in this report. 
b.  Recom/mendatim 

Tlie jukebox exemption should be repealed, or a t  least should be 
replaced by a provision requiring jukebox operators to pay reasonable 
license fees for the public performance of music for profit. The con- 
sideration of legislation proposed for this purpose should continue 
without awaiting a general revision of the law. 

7. THE COMPULSORY LICENSE FOR THE RECORDING O F  MUSIC ' 
a. The present law and its hiistory 

Sections l ( e )  and 101 (e) of the present statute contain elaborate 
and complex provisions for what is commonly known as the "com- 

ulsory license" for the making of sound recordings of music. I n  
grief, they provide that when the copyright owner of a musical work 
has once permitted it to be recorded, any other person may record 
the work u on (1) giving notice to the copyright owner of his in- B tention to o so and (2) paying a royalty of 2 cents for each record 
manufactured. 

These provisions were inserted in the act of 1909 in view of the 
s ecial conditions existing at  that time. The Supreme Court, in the 
White-smith case mentioned above, had held that the pre-1909 law 
gave no exclusive right to the copyright owner to make a sourid re- 
cording of his musical work. I n  the general revision bills leading u 
to the act of 1909 it was proposed to give the copyright owner suc 
an exclusive right. 

As stated at  some length in their reports (H. Rept. No. 2222, S. 
Rept,. No. 1108, 60th Con 2d sess.) t.he congressional committees 
felt that composers shou l fbe  given adequate compensation for the 
use of their music in sound recordings. They were first inclined to 

a See "Copyright Law Revision Studlea Noa. 5 and @' (Senate committee prints). 
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give the copyright owner the exclusive right to make sound record- 
ings, in the same way that all other rights are given exclusively. Dur- 
ing the course of the hearings, however, it was learned that one 
dominant record company, anticipatin the establishment of an ex- 
clusive recording right, had contractefwith the leading music pub- 
lishers for the exclusive right to record all their music. To forestall 
the danger that this company would ac uire a monopoly in the making 

license. 
7, of records, the committees adopted t e device of the compulsory 

6 .  Practical effect of the c o m p 1 9 0 ~  liceme 
The compulsory license provisions are rather severe in their effect 

upon the cop right owner. Once he exploits his right to record his 
music, he is B eprived of control over further recordmgs. He cannot 
control their qualit nor can he select the persons who will make 
them. There have L e n  many complaints of inferior rsmrdngs and 
of recordings by hancially irresponsible persons. What is perhaps 
even more important, the statute places a ceiling of 2 cents per record 
on the royalty he can obtain. I n  essence, the compulsory license per- 
mits anyone indiscriminately to make records of the copyright owner's 
music a t  the 2-cent rate fbed in the statute. . In practice the authors of musical works generally assign their 
recording and other ri hts to publishers, under an agreement for the 
division of royalties. Bn most instances the record companies secure 
licenses from the publishers, thereb avoiding some of the mechanics 
of notice and accounting required g y the statute for exercise of the 
compulsory license. But the statutory rate of 2 cents per record o - 
eratea as a ceilin on the ro alty rate paid, even as to the first reco - 

I f  3 d 
ing. For recor s of popu a r  music, the royalty rate paid is com- 
monly less than 2 cents. 
c. Need for the compulsom/ license 

The danger of a: monopol in the situation existing in 1909 was 9 the sole reason or the compulsory license. There are 
now hun reds of recording companies corn eting with orle another, 
and the music available for recording is wi f ely scattered among hun- 
dreds of competitive publishers. The market for recordings and the 
number and variety of compositions recorded have increased tre- 
mendously. The volume of music available for recording is immense 
and constantly growing. Much of the new music available remains 
unrecorded, and no one can foretell whether a recording of a par- 
ticular composition will strike the public fancy. 

Author and publisher groups have urged strenuously that, since the 
compulsory license is no longer ustified as an antimonopoly measure, 

, it should now be eliminated. T 6 ey argue that the fundamental rin- 
ciple of copyright-that the author is to have the exclusive rig R t to 
control the commercial exploitation of his work-should a ply to 
the recording of music, as i t  is applied to all other kinds o works 

a and to other means of exploiting music. 
P 

d. Analysis of argumnts for retaining the cmpu&ory license 
Representatives of the record industry argue that even though the 

antimonopoly reason for the com ulsory license is on:, there are now 
other reasons for retaining it. T R ~ ~  contend that, f y gv ing  all record 
companies the opportunity to make records of the music recorded by 
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any one company, the comp111so1.y licei~se is beneficial ill the following 
respects : 

(1) I t  provides the public with a variety of recordings of :my 
particular musical work, which might not be true if the copy- 
right o~vner could give an exclusive license to one record com- 
pany. 

(2)  I t  enables smaller record companies to compete with the 
lar er ones by offering other recordings of the same music. 6) I t  benefits authors and ~obl i shers  by giving their works 
public exposure through several different recordings, thereby in- 
creasing their revenue from royalties. 

All of these asserted benefits flow from multiple recordings of a 
musical work by several companies under nonexclusive licenses, as 
opposed to a single recording by one company under an exclusive 
license. The removal of the compulsory license, however, would not 
necessarily result in exclusive licenses being given. I f  it is true that 
authors and publishers benefit from mu1 tiple recordings, they would 
presumably seek to give nonexclusive licenses to several companies. 
We understand that In those foreign countries havlng no compulsory 
license, the recording of musical works is usually licensed nonexclu- 
sively to any reputable company. 

I t  seems likely that in the absence of the compulsory license, multiple 
recordings would still be licensed nonexclusively. I f  so, the three 
benefits attributed to the compulsory license by the record industry 
would still exist, but with these differences: the author or  publisher 
could refuse a license to a recorder whom he considered irresponsible 
or for a recording he considered undesirable, and the royalty rate 
would be fixed by free negotiation. 

Even assuming that removal of the compulsory license would result 
in the granting of exclusive licenses, we believe that any loss of the 
three benefits flowing from multiple recordings would be offset by 
other considerations : 

(1) The public now gets a variety of recordings of certain 
musical works because, when a record made by one company 
promises to be a hit, other companies make records of the same 
music. Under a regime of exclusive licenses, each company would 
have to record different music; while the public would not get 
several recordings of the snme music, it would probably get 
recordings of a greater number and variety of musical works. 

(2 )  A small record company may now make a competing 
record of a musical work with which a large company has made 
a prospective hit, but this also works the other way. Many hits 
are now originated by small companies; and their prospective 
hits are often smothered by records of the same music brought 
out by larger companies having better known performers and 
greater promotional facilities. Under a regime of exclusive 
licenses, the companies would not com ete with various record- 
ings of the same music, but they woulBcompete with recordings 
of different music. There is little danger that the large com- 
panies would get all the hits: in the popular field the number 
of compositions available for recording is virtually inexhaustible, 
and which of them may become hits is unpredictable. 

(3)  The authors and publishers believe they ~ o n l d  benefit 
from removal of the compulsory license. They would no doubt 
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The copyright owner's remedies against those who make rec- 
ords without permission and without complying with the com- 
pulsory license requirements. 

f .  Recome-ndatiom 
(1) The compulsory license provisions in sections l ( e )  and 101(e) 

of the present statute should be eliminated. 
(2) Since elimination of the compulsory license would rquire  

negotiations between music publishers and record companies to make 
new contractual arra ements as to royalty rates, etc., we propose 
that the present comp 3 sory license provisions be left in effect for one 
year after the enactment of the new law. 
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thought that the sale of phonograph records is not "publication" of 
the recorded work. 

Consequently, as long as a work is neither published in copies nor 
voluntarily registered, the exclusive rights under the common law con- 
tinue with no time limit, even though the work is used commercially 
and widely disseminated. This resultperpetual rotection for 
works disseminated in any manner other than pub !' ication-seems 
contrary to the principle ambodied in the provision of the Constitu- 
tion (art. I, sec. 8) empowering Con- "to romote the progress 
of sclenee and useful arts, by securing for [mited t ima to au- 
thors * * the exclusive right to their writings *." 
[Emphasis added.] 

Unpublished works under rommon law protection are alw im- 
mune from limitations on the scope of statutory protection that haw 
been imposed in the public interest. These limitations are discussed 
in chapter 111, part B. They include the "fair use" doctrine, the 
"for profit'' limitation on the public performance right in nondramatic 
1iteral-y and musical works, and the compulsory license for the 
recording of music. 

1. IN REGARD TO LIMITATIONS ON STAT(JTORY COPYRIGHT 

In the 19th century cop right was concerned princi ally with 
printad material, and the pu g lication of copies was virtual y y the only 
means of making a work available to the public. At that time it 
was justifiable to make publication the event at which to terminate 
common law protection and apply the statute. Today the publica- 
tion of copies is only one of several methods of public dissemination. 

The constitutional provision contemplates that the public intarest 
will be served by giving authors exclusive rights in thew works for a 
limited time, after which the works go into the public domain. We 
believe that the constitutional principle of a time limitation should be 
ap lied when a work is disseminated to the public, whether by the 
pu g lication of copies or registration as under the present law, or by 
public performance or the public distribution of sound recordings. 
We also believe that any statutory limitations imposed in the ublic 
interest on the scope of copyright protection should apply w en a 
work has been publicly disseminated in any of these ways. 

R 
2. IN REGARD TO ADVANTAGES O F  STATUTORY COPYRIGHT 

Although statutory copyright is subject to time and other limita- 
tions, it, also affords to the author certain advantages over common 
law protection : (1) registration under the statute provides prima 
facie proof of the fact,s stated in the registration certificate, and (2) 
the statute affords better and more precise remedies for infringement. 
We see no reason why these advantages should not be accorded to all 
works when they are publicly disseminated. 
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3. EXCLUSIVE FEDERAL JURISDICTION 

Extension of the Federal statute to all undisseminated works would 
preclude the protection of copyrightable material under common law 
or State statutes. It mould also mean that all suits involvin ri h t ~  
in copyrightable material would be tried exclusively in the % e L 1  
courts. 

Undisseminated works would generally be matters of private and 
local concern until they are disclosed to the public. We therefore see 
no compelling reason to oust the State law and State courts from 
jurisdiction over questions concerning the private rights in these 
works. 

4. STATUTORY (:OPYRIGHT AVAILARLE VOLUNTARILY 

5. MANUSCRIPTS PLACED I N  ARCHIVES 
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4. OOMPARIBON OF' TIiB ALTBRNATIVBB 

a. Advantages of each alternative 
Basing the term on dissemination would have the following 

advantages : 

(2) The author would be a s s~~red  of the benefit of copyright during 
his entire life, and his family would benefit after his death. ( A  term 
based on dissemination might expire during the author's lifetim* 
unless it ran for longer than any author could be expected to live.) 

(3) All of an author's works-except joint or anonymous works and 
morks made for hire-would go into the public domain at the same 
time. (Under a term based on dissemination, each of his works would 
go into the pnblic domain at a different date.) 
b. Evaluation of advantages 

( 1 )  Detemninatwn of controlling date.--We believe the most impor- 
tant factor in deciding the base point for computing the term is the 
ability of the public to determine the date of that event. From this 
standpoint, basing the tern1 on dissemination seems preferable. The 
death dnte of authors who are not well known would often be difficult 
to ascertain. 

I t  has been suggested that this difficulty could be overcome b re- 
quirin that the date of the author's death be recorded in the dpY- 
right %ffioe within a specified period. But if the copyright were s r -  
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minated for failure to record in duo time, the puipose of basing the 
term on the death of the author would be defeated. And when there 
was a failure to record, the public would not know whether or when 
the nuthor had died. 

( 2 )  Same basis of term for all works.-A term based on dissemina- 
tion also seems preferable from the standpoint of uniformity and sim- 
plicity. I t  would be applicable to all works, while a term based on the 
author's death could not be applied to the large volume of corporate 

5. CONCLUSION 

We believe that a term based on dissemination has the greater ad- 
vantages for the public, and that the principal purposes of a term 
based on the death of the author can be achieved by a sufficiently long 
term based on dissemination. 

C. IJENGTE~ OF TERM 

1. MAXIMUM TERhL FOR ADEQUATE BENEFIT TO AUTHORB AND 
THElR DEPENDENTS 
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when the term expires. JVe are sympathetic to the view that the 
author during his old age, or his dependents if he dies prematurely, 
should continue to have the benefits afforded b copyright. A maxi. 
mum term of 56 years is not enough to assure t 1 is in all cases. 

2. TERM EQmBALENT I N  T.ENQTH TO 'ITTAT I N  OTHER ('OUN'I'RIEB 

We are also sympathetic to the view that our maximum term 
should be generally comparable to the term given our works in 
most other countries. The term of 56 years, measured from first 
public dissemination, is considerably shorter on the average than 
the term of 50 years after the author's death. I n  most instances 
dissemination will precede the author's death by substantially more 
than 6 years. 

For any particular work, a term based on dissemination will hardly 
ever coincide with a term based on the author's death. But the length 
of the two terms can be roughly equated on the basis of an average 
span of time between dissemination and the author's death. 

From the information given in the 1942 and 1955 editions of 
LbTwentieth Century Authors," we have extracted the following data 
on 673 authors of English-language books who died between 1930 
and 1955 : 

Pear8 
Average age of authors at death . . . . . . . . . . . . . . . . . . . . . . . . .  68 
Average age of authors- 

When first book published ............................... 32 
When last book published------------------------------- 64 

Average age at median between first and last books ------------------- 48 
Average span between median age at  publication and age a t  death------ 20 

A survey of 61 composers of serious music, based on 3 standard refer- 
ence works, brought closely similar results. A survey of 191 authors 
of popular music who died between 1930 and 1950 indicates that, 
although the average life expectancy and creative period of this 
group may be somewhat shorter, the average span between the au- 
thor's median age at publication and his age at death is also about 
20 years. 

On the basis of these figures, it might be assumed that a copyright 
term of 70 years after first publication would approximate, on the 
average, a term of 50 years after the author's death. However, this 
result is based on an average age of 68 years a t  death, while the last 
available census indicates that this figure for all men and women had 
reached almost 70 years in 1950, and i t  has steadily been rising. Also, 
publication will sometimes come later than dissemination in another 
manner. We therefore propose that the maximum term com uted 
from first public dissemination be fired a t  76 years, which woul: add 
20 years to the present maximum term. 

PSince there are no eomprehenslve blographlcal reference works dealing with the 
authors of popular music our survey was based on the 1344  songwriters of the ap roxl- 
mately 4,600 songs ubliihed ketween 1000 and 1050 w h i h  are llsted in the 1050 S i t l o n  
of "Variety Mufiic 8avalcade By checklng through the obltuarles in the 1 5 0 0  weekly 
issues of Varletv from 1030 through 1068 we found the death datee of 216 df the 1 3 4 4  
songwriterr: death dates of an addltlonal'80 of the authore were found In the " A S ~ A P  
Dietlonary of Composers, Authors, and Puhllshers" (1048). Of the total of 295 eong- 
writers whose dates of death were found. 101 died within the sample verlod 1830-50. 
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A uniform term for all works is simpler. Different terms for 
various classes of works mould raise questions as to the scope 
of each class, and as to the appropriate class for a particular 
work. 

A renewal system tailors the term to the need felt by the copy- 
right owner. A single term for all works of a given class would 
be unnecessarily long for some works or not long enough for 
otl~ers of tnat class. 

Renewal registrations provide a fresh record of copyright own- 
ership after the lapse of many years. 

(2) Uniform sin le t e r n  for all works.--Advocates of a uniform 
single term contenl that, even t l lo~gh  most works have little or no 
commercial value beyond 28 years, ~t ~ o u l d  do no 11arm to let their 
protection continue for the maximum term. They argue that no one 
is interested in using a work after i t  has ceased to have commercial 
value, so the continuation of copyright would be of no practical 

I consequence. 
We believe that this argument is fallacious on two grounds: 

Many works that have ceased to have substantial commercial 
value in themselves are still useful to scholars, researchers, his- 
torians, and educators, as well as to authors of new works based 
on preexisting ones. 

The arRum ent seems to assume that the public derives no bene- 
fit from aving works in the public domain. Copyright pro- 
tection for a certain period is essential to foster the creation and 
dissemination of intellectual works and to give authors their 
due reward. But on the other hand, there are many circuin- 
stances in which copyright restrictions inhibit the dissemination 
of works or their use in the creation of new works. 

We believe that, when authors or other copyright owners feel that 
they have no need for. n longer term, the termination of copyright re- 
strictions after 28 years is in the public interest. 

( 3 )  Renewal ccs a burden; the danger of inadvertent failure to 
renew.-The filing of a renewal application is a simple process. We 
do not believe it is too great a burden for those copyright owners who 
wish to have their protection extended beyond the initial term of 28 
years. 

I t  is nevertheless true that some renewals have been lost because 
the application was not filed within the 1 year allowed by the pres- 
ent law. A survey covering a recent period of 6 months showed that, 
out of a total of inore than 10,000 renewal applications received, 102 
had to be rejected because they were filed too late. There were un- 
doubtedly other instances in which the claimant did not submit a 
renewal application because he realized that it was too late to do so. 
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'1'0 rec111ce tile danger that the period for filing renewal applications 
ma be overlooked, we propose that renewal be permitted at any time 
rvitKin the last 5 years of the initial 28-vear term. 
c .  Conclvsions 

l\'r helieve that the copyright term should continue to be divided, 
so that copyrights not rene~vecl would terminate 28 years after first 
publication or other disseminatiol~. Copyright owners should have 
tlle privilege of extending tlleil* protection to t11e maximum term of 76 
years frorn first public clissem~niltion, by filing an  :tpplication for 

9.  RCPCRSION OF ltENEW;\L COPYRIGHT TO TIIE A L T I I O R  OR HIS HEIR8 

(I. The  rez.er.sionary prouision and i t s  purpose 
113th certain exceptions, the present law gives the renewal copy- 

right to the author or to specified heirs of a deceased author. The  
primary purpose of this provision was to protect tho r~uthor and his 
family against his unprofitable or improvident disposition of the 
c.opyrig11:. The renewal copyright mas intended to revert to  them 
so t11:it the could negotiate new contracts for  the further exploitation 
of the 1vor r <. 

The present provision also operates to change the usual rules, under 
State laws, of succession to :i decensed person's property. F o r  ex- 
ample, it gives the right to obtain a renewal copyright to a deceased 
author's widow and children, even if the author purports to  leave 
his rights to others ill his will. 
7,. Practical effect of the reuersionary provi~ion 

I n  practice, this reversionary feature of the present renewal system 
llas largely f:tiled to accomplish its primary purpose. I t  has also 
been the source of more confusion and litigation than any other pro- 
vision in the copyright law. 

The courts have held that an assignment of future renewal rights 
by the author is binding if he lives into the 28th year and renewal 
registration is then made in his name. I n  that situation the author's 
renewal rigllts become the property of the assignee as soon as  the 
renewal term begins. I t  has become a common practice for  publishers 
and others to take advance assignments of future renewal rights. 
Thus the revelsiona~y urpose of the renewal provision has been 
t hnrarted to a considernb 7 e extent. 
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signable in advance. Whether this would operate to the benefit of 
authors and their heirs is questionable. The commercial value of 
their copyrighlts mi h t  be diminished in many instances if they were 
unable to co~ltract f or the use of their works beyond the end of the 
first 28-year term. And, during the later years of that term, they 
might well find that ~ublishers, motion picture producers, and other 
users who need assurance of continued use for an extended period, 
would be reluctant to undertake exploitation of the work. 
c. A r g u m n t s  f or elimination of the reversionary provision 

they could assign their rights unconditionally beyond the 28th 
year. 

(2) Assi&n ees should have assurance that the rights acquired 
by them wi 1 not be cut off by the death of the author. 

(31 An author's copyrights, like his other personal property, 
shou d be subject to his bequest by will or, if he leaves no will, 
should go to his heirs under the general law of intestate succes- 
sion. 

The widespread sentiment for elimination of the present renewal 
system seems to be prompted largely by the welter of confusion and 
uncertainty caused by the reversionary provision. 
d. ComZusions 

We believe that the provision of the present law for reversion of 
the renewal right to the author or specified heirs should be eliminated. 
We propose that the law simply provide for the extension of the 
h t  %-year period to the maximum term upon the filing of a renewal 
application by any pelson claiming an interest in the copyright,. This 
is in contrast with the present law, under which the copyright can 
be renewed only in the name of the particular claimant specified in 
the statute. Our proposal would mean that the renewal becomes a 
mere extension of term without affecting ownership of rights under 
existing contracts. Any person claiming an interest in the copy- 
r i g h t a u t h o r ,  executor, heir, employer, assignee, licensee, etc.-could 
make renewal registration. The renewal would extend all rights 
under the copyright to the full 76-year term, for the benefit of every- 
one having any interest in the copyright. 
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Instead of the present reversion of the renewal right, we believe 
that some other provision should be made to permit authors and 
their heirs to renegotiate their assignments in certain situations. We 
shall consider this later in chapter VIII, part D 3. 

E. R f r ~ r ~ n n f  TERM FOR PCBIJSHED J ~ O R K ~  

Our  proposal that  the term run for 28 years or, if renewed, for  76 
years, from the first public dissemination of the work may raise a 
question as to forei n works protected under the Universal Copyright 
Convention. The  t! onvention requires that the term run for at least 
25 years from first publication (or  earlier registration). And "publi- 
cation" is defined in the Convention as "the reproduction in tangible 
form and the general distribution to the public of copies of a work 
from which it  can be read o r  visually perceived." I t  is doubtful 
whether a term of 28 years from first public dissemination in some 
other mnnner-that is, by public performance or by the public distri- 
bution of sound recordings-would satisfy the U.C.C. requirement in 
all cases. 

The  term of 28 years from first public dissemination could be made 
to conform with the U.C.C. by adding a proviso ns follows: if a work 
is first disseminated otherivise than by pub1ic;ition and is later pub- 
lished before the term expires, the term would continue for a period 
of years-not less than 25-after first publication. 

I n  addition to conforming our law with tlie I!.C.C., this proviso 
would have the advantage of allowing estnhlislied practices to be 
continued, particularly in regard to the copyright notice. Publisllers 
could continue to  use the year date of first publiciition in the notice, 
even if the work had previously been disseminated otherwise. And 
the date of publication is usually more significant to libraries and 
scholars than the date of an  earlier dissemination in some other 
manner. Publication is also significant in many cases for  purposes of 
international copyright protection. 

We would favor a proviso of this sort for  all works, foreign and 
domestic. And for the sake of uniformity-since a work first dis- 
seminated by the publication of copies would have a basic term of 

J a ive term 28 ears from publication-we would also have the altern t '  
un er  the proviso run for 28 ears af ter  publication. The term pro- P visions would then operate as ollows : 

1. The  basic copyright term in all cases would be 28 years from 
first public dissemination. 

2. Renewal during the last 5 years of this basic term would extend 
the copyright for  a further period of 48 years. The  maximum term 
in all cases would be 76 years from first public dissemination. 

# 3. An exception would be made for  a work that (a) was first dis- 
seminated in some manner other than the publication of copies and 
( b )  is published during the basic 28-year term. I n  this case the 
copyright would continue for 28 years from first publication, but 
mould then expire if the copyright had not been renewed before the 
end of the basic term. 
The  following hypothetical cases will illustrate the effect of these 
provisions : 

A work is first disseminated by the publication of copies. The 
basic term of 28 years, the 5-year period for  renewal, and the 
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maximum term of 76 years would all be measured from the year 
of publication. 

A work is first disseminated by a television broadcast in 1970. 
Copies are published in 1980. 

(a) The copyright would be eligible for renewal between 
1993 and 1998. 

( 6 )  I f  renewed, the term would run for 76 years from 
1970. 

(c) I f  not renewed, the term would run for 28 years from 
1980. 

A work is first disseminated by a television broadcast in 1970. 
Copies are first published in 1999. This publication would have 
no effect on the term. The copyright would expire in 1998 if 
not renewed, or in 2046 if renewed. 

F. YEAR-END EXPIRATION OF TERM 

Tile copyright term now expires 26 or 56 years from the precise 
day of first publication or earlier registration. 

We propose that in all cases the term should run until the end of 
the calendar year in which it would otherwise expire. This provision, 
found in most foreign laws, would simplify the computation of the 
term. It, would then be enough to determine the year, rather than 
the exact date, of the event from which the term is computed. 

G. RECOMMENDATIONS 

With respect to copyrights secured under the new law : 
1. The copyright should endure for an original term of 28 years 

from the first public dissemii~atioil of the work (i.e., publication of 
copies, registration, public performance, or public distribution of 
sound recordings). 

2. Any person claiming an interest in a copyright should be en- 
titled to renew it by filing an application for renewal in the Copyright 
Ofice during the last 5 years of the original term. Renewal by any 
interested person should extend all rights in the copyright to endure 
for a total of 76 years from first public dissemination. 

3. An alternative term should be provided in cases where a work 
(1) is first publicly disseminated otherwise than by the publication 
of copies, (2) is later published during the original 28-year term. 
and ( 3 )  is not renewed before the end of the original 28-year term. 
I n  wch cases the copyright should continue for 28 years from first 
publication and then explre. 

4. ,111 terms should run to the end of the calendar year in which 
they would otl~erwise expire. 

R. APPLICATION OF NEW TEFW PROVISIONS TO PREEXISTING WORKS 

1. I N  GENERAL 

There remain the questions of how the new term provisions should 
apply to ( 1 )  works under common law protection at  the effective 
date of the new law, and (2) works in which copyright is subsisting 
at t l~nt  date. 
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The new law would not, of course, restore protection to works that 
had gone into the public domain before its effective date. 

2. WORKS UNDER COMMON-LAW PROTECTION 

Preexisting works that had neither been published nor registered 
should continue under common-law protection until their first public 
dissemination after the effective date of the new law, and should then 
come nnder the statute. 

A question arises as to works that had not been published or regis- 
tered but, on the effective date. were in the process of a continuous 
dissemination. Examples are the run of a stage play or the sale of 
phonograph records, begun before and continuing after that date. We 
believe i t  would create practical difficulties to shift from common-law 
to statutory protection in this situation. Therefore, the continuation 
of a series of disseminations begun before the new lam comes into effect 
should be excluded from the rule that the new law applies upon the 
first public dissemination after its effective date. 

3. SUBSISTING COPYRIGHTS 
a. Length of t e r n  

We believe that, as far  as feasible, the term provisions of the new 
law should be applied to subsisting copyrights. Thus, (1) we would 
have the term of subsisting copyrights run to the end of the calendar 
year, (2) we would extend the period for renewal registration to 
5 years, and (3)  me would lengthen the renewal term from 28 to 48 
years. However, the base point for computing the term under the 
present law (publication or earlier registration) should remain 
unchanged for subsisting copyrights. 
6 .  Ownership of future renewal rights 

The new law would change the present renewal system in regard 
to the persons entitled to copyright for the renewal term. Where a 
subsisting copyright is in its first term at the effective date of the new 
lam, who is to have the future renewal rights? 

Certain persons will have acquired expectancies of the future re- 
newal rights under the present law--expectancies that might accrue 
to them when the time for renewal arrives, depending upon who is 
living at that time. Substantial sums have been invested in some of 
these expectancies. To apply the new law would deprive potential 
claimants and their assignees of their expectancies in many cases. 

Consequently, we believe that the present provisions as to who may 
renew should remain in effect for preexisting copyrights in their first 
term. It is unfortunate that the highly troublesome provisions for the 

.u reversion of renewal rights should continue in effect for 28 years 
longer, but we believe this is preferable to the confusion and unfairness 
that would result if existing renewal expectancies were cut off. 
c. Ownership of renewal copyright for extended period 

Under our recommendations, the new law would extend the renewal 
term of subsisting copyrights from 28 to 48 years, whether renewed 
before or after the effective date of the new law. Where the author or 
his heirs assigned their renewal rights before the effective date of the 
new law, who should have the copyright for the added 20 years? We 
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believe there would be little justification for lengthening the term 
unless the author or his heirs were to receive some benefit from it. At  
the same time, the interests of their assignees must also be considered. 

If  the assignee is obligated to continue paying royalties or a part of 
his revenue to the author or his heirs during the entire life of the copy- 
right, we would allow the assignment to remain in effect during the 
added 20 years. On the other hand, if the author or his heirs would 
otherwise receive no benefit from the lengthened term, we would 
terminate the assignment a t  the end of the 28th year of the renewal 
term, even if it purported to convey ownership for the length of the 
copyright "and any extensions thereof"; the copyright for the remain- 
ing 20 years would then revert to the author or his heirs. 

4. RECOMMENDATIONS 

a. With respect to preexisting works not under copyright at the 
effective date of the new law- 

(1) Works in the public domain on that date should stay in 
the public domain. 

(2) Preexisting works that have not been published or re is- f tered before the effective date should come under the new aw 
upon their first public dissemination after that date. But this 
should not apply to a dissemination that merely continues a 
series of disseminations begun before that data. 

6. With respect to copyrights subsisting a t  the effective date of 
the new law- 

(1) The term should continue to be computed from the first 
publication or earlier registration of the work. The new law 
should apply in the following respects: 

(a)  The term should run to the end of the calendar year. 
(6) The period for renewal registration should be the last 

5 years of the original 28-year term. 
(c) The renewal term should be lengthened to 48 years. 

(2) Subsisting copyrights that are still in the original term 
on the effective date should be renewable by the persons entitled 
to renew under the present law. 

(3) Assignments of renewal rights, executed by an author or 
his representatives or heirs before the effective date, should expire 
at the end of the 28th year of the renewal term, and the copyright 
for the additional 20 years should revert to the author or his 
heirs, except where the assignee is obligated to continue i;"Y!n9 
royalties or a part of his revenue to the author or his heirs unng 
the entire life of the copyright. 
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C H A P T E R  VI  

NOTICE OF COPYRIGHT 

A. THE PRESENT LAW 

1. NOTICE IN  PWLIBHED COPIEB REQUlRED 

2. EFFECT O F  OMIBBION O F  N W C E  

The absence of a notice in the published copies of a work can ordi- 
narily be taken to mean that the work is in the public domain. This 
is not always true, however. For  example, the absence of a notice in 
copies published without the consent of the copyright owner will not 
invalidate the copyright. And under section 21 of the present law, 
the omission of the notice from a few copies by accident o r  mistake 
will not invalidate the copyright; but an ~nnocent infringer who has 
been mi~lctl  by the omission is :;bsolved from liability. 

3 .  EFFECT OF ERRORS I N  FORM OR POBITION OF NOTICE 

Errors  in the form or position of the notice, as well as its complete 
omission, may result in the loss of copyright. Earlier court deci- 
sions tended to require precise compliance with the statutory specifica- 
tions as to the form and position of the notice. However, the trend 
of the more recent decisions has been to uphold notices which, though 
falling short of literal compliance with the statute, :we adequate to 
apprise the public of the information required. 

See "Copyripbt Law Ttevlalon Studlea Noe. 7-0" (Senate committee print). 
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4. PROVISION FOR NOTICE IN THE UNIVERSAL COPYRIGHT CONVENTION 

The Universal Copyright Convention, to which the United States 
ermits any member country to require a copyright notice 

adheres, in the pu g lished copies of foreign works as a condition of their pro- 
tection. I f  the prescribed notice is used, no other formality-such 
as deposit, registration, or domestic manufacture-is to be required 
for copyright protection. 

The not~ce prescribed by the Convention differs in one important 
respect from that prescribed by our statute : Instead of specifying the 
position of the notice, the Convention provides that it be "placed in 
such manner and location as to give reasonable notice of claim of copy- 
r i  ht." This liberalized provision has been inserted in section 9(c) B o our statute, but it applies only to foreign works protected under 
the Convention. 

1. VALUE O F  THE NOTICE 

a. Placing published material in the  public domain 
The notice requirement serves t d  place most of the great mass of 

published material in the public domain, while giving authors the 
opportunity to secure copyri h t  when they want it. 

Most published material 'b ears no notice, and is therefore in the 
public domain, because the author is not interested in securing copy- 
right. This uncopyrighted material includes, for example, most 
pamphlets, circulars, corporation and society reports, manuals, adver- 
tising matter, newspapers, etc., which have little or no commercial 
value for copyright exploitation. I t  also includes scholarly, scientific, 
and other informational matter which the author is willing to make 
freely available for reproduction and circulation by anyone. 
b. Showing whether a w o r k  is under  copyright 

The notice on a published work serves to inform the public that the 
work is under copyright. I t s  absence generally indicates that the work 
is in the public domain. 
c. Iden t i f y ing  the  c o p y e q h t  owner .- v - -  - 

The notice indicates who is the copyright owner at the time of 
publication. I n  foreign countries where no notice is required, the laws 
commonly provide that if the author is identified in the coples of the 
work, he is presumed to own the copyright; otherwise the publisher 
named in the copies is presumed to be the copyright owner. I n  a sub- 
stantial number of instances, however, the notice required by our law 
shows that the copyright owner is someone other than the person to 
whom such a resumption would apply. 

I t  is true, o ! course, that the copyright owner named in the published 
copies may later assign the copyright to another person. For this 
reason it is often necessary to search the assignment records in the 
Copyri h t  Office to determine ownership with certainty. But the 
notice, tY naming the owner at  the time of publication, provides a 
starting point from which further transactions can be traced. 
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d.  Showing the year of pub8icatwn 
The year date in the notice gives the public a basis for determining 

when the co pright expires. The notice will not usually show whether 
the eopyri & has been renewed; a search of the Copyright Office rec- 
ords will f e necess;try to determine that fact. But the public will 
know that the copyright expires 28 years after the dato in the notice 
if not rene\ved, and-under the term proposals we are making-that 
it expires 76 years after that date a t  the most. The year date of pub- 
lication is also of value to the public for other purposes, as in showing 
the age of a particular work or edition. 

2. OI3.rE:CTIONR TO THE NOTICE REQUIREMENT 

a. Zn {/enerul 
There has been considerable sentiment, particularly among some 

author and publisher groups, for complete elimination of the notice 
requirement. Others, especially those who use copyright material, 
have been no less firm in urging that the notice is of great value and 
should be retained. I t  seems generally agreed that if a notice require- 
ment is retained, the rigid specifications of the present law as to its 
form and position should be relaxed. 

The elimination of the notice requirement would mean that every- 
thing potentially copyrightable is under copyright protection. With 
some exceptions for particular kinds and uses of works, this is the 
state of the law in most foreign countries. Advocates of eliminating 
our notice provision argue that, as a matter of principle, all authors 
are entitled to have copyright in all their works without any require- 
ment that they assert their desire for  copyright protection. They 
u r p  that it is unjust to deprive an author of copyright because of his 
failure to comply with a technical notice requirement. 
b. Inadvertent loss of copyright 

The chief objection to the present notice requirement is that copy- 
right may b e a n d  in a significant number of instances has been-lost 
unwittingly because, through mistake o r  inadvertence, the notice has 
been omitted or  a fatal error has been made in its form or position. 

W e  believe that  the inadvertent forfeitures of copyri ht that  occur 
under the present notice requirement should and can & avoided by 
appropriate modifications of the present pro\ 7 ~ s i ~ n s .  ' ' 

3. CONCLUSION6 

in the notice. 
As under the present law, the notice requirement should be c o n h e d  

to published copies, although copyrighted works are also disclosed to 
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the public by other means of dissemination. It would not be prac- 
ticable to require that a copyright notice be given, for example, at each 
public performance of a work. Nor does there seem to be the same 
need for a notice on such occ,asions. A notice is needed more particu- 
larly when copies of the \voi-lr, from which it can readily be repro- 
duced, are placed in the hands of the public. 

C. PROPOBED CHANOEB IN THE NOTICE PROVISIONB 

1. INADVERTENT OMISBION O F  NOTICE 

Seetioil 21 of the present law provides that when the copyright 
owner has sought to comply with the notice requirement, the omission 
of the notice "by accident or mistake * * * from a particular copy or 
copies" shall not invalidate the copyright. However, an innocent in- 
fringer who has been misled by the omission of the notice is absolved 
from liability for damawes, and his infringement is not to be enjoined 
unless he is reimbursed For his outlay. 

This provision applies only where the notice is affixed to most of the 
published copies, but is omitted from a few copies by accident or mis- 
take. We believe that section 21 has served a valuable purpose, and we 
would retain it in substance. 

We believe further that the same principles should be extended to 
cover the inadvertent omission of the notice from more than a few or 
from all of the copies in a published edition or printing. We would 
not sanction a deliberate omission of the notice, but we would avoid 
forfeiture where the claimant indicates his desire for copyright protec- 
tion and shows that omission of the notice was inadvertent. 

We propose that the inadvertent omission of the notice from more 
than a few copies or from an entire edition or printing should not in- 
validate the copyright if ( a )  the work has been re istered before, or is 
registered within 1 gear after, the publication o f  copies without the 
notice, and ( 6 )  withln that 1 year the claimant files a statement of the 
circumstances causing the omission. 

However, since the absence of notice is an indicatisn to the public 
that the work is not under copyright, an innocent infringer who is 
misled by the absence of notice should be shielded from liability. We 
therefore propose that anyone who, relying on the absence of the 
notice, innocently begins an infringing undertaking before he is ac- 
tually informed that a copyright claim has been registered, should not 
be held liable for infringement. Nor should he be enjoined from com- 
pleting the undertaking inilocently begun unless he is fully reimbursed 
for his outlay. 

2. ERRORS I N  FORM O F  NOTICE 

The most coinmon errors in the form of the notice that have for- 
feited or jeopardized copyrights occur in (a )  giving the wrong name 
or year date in the notice, and ( b )  giving the name or date elsewhere 
than in conjunction with the copyright word or symbol. 
a. Wrong name or date 

We propose that an erroneous name or date in the notice should not 
invalidate the copyright, but that any person not actually informed 
otherwise should be entitled to act on the assumption that the name 
and date given in the notice are correct. 
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mits the use of a special short form of notice vllich omits the year 
date. This  short form  as provided for in the act of 1909 because 
of objections that the longer form then required for other works, if 
placed on the face of a graphic or art work, would disfigure it. Our 
proposals :is to the form and position of the notice would go fa r  
toward eliminating tlie basis for this objection. Since the Fe:ir date 
gives important information to the public, we believe it should he re- 
quired in the notice for all classes of published works. 
b. Dute to be yeltr of publir(xtion 

Where copyrigl~t is secured by registration of an unpublished ~ o r k ,  
and the work is later published wit11 no chaiipe in substance, the 
present law has been construed as  requiring that the date ill the notice 
be the earlier year of registr;ltion. This  has cnuscd confusion and has 
resulted in erl.oneous notices in some c:ises. 

T\'e Iiavt. proposed in cli:ipte~. I\' that copyright begill upon tlie 
first public dissemination of n work in any of se\.c~xl w:lys (including 
registration). However, a requirement that published copics contain 
the year of an earlier dissemination would upset existing pr:lctices and 
aggravate the present confusion. Under our recorn~riendations in 
chapter \' the co yright term of published works, if not renewed, z would be measure from their first publication. The date of publica- 
tion is also meaningful for other purposes. 

For  tliese several reasons, the date requi~sed in the notice should be 
the year of first publication in a11 cases. 

D. 1 1 ~ c o n r a r ~ x ~ . \ i ~ r o s ~  

1. A notice of copyright, consisting of either the wold '.copyright" 
or the symbol 0, accompanied by the name of the copyright owner 
and the year date of first publication, should be required in all pub- 
lished copies of copyrighted works. 

2. With respect to inadvertent omission of the notice: 
( a )  I f  the notice is omitted inadvertently from a few copies only, 

and other copies bear the notice, the copyright should not be inv:~li- 
dated. 

( b )  I f  the notice is omitted inadvertently from 1nor.e than a few 
copies or  from an entire edition or  printing, the copyright sliould not 
be invalidated i f :  

( 1 )  a copyright claim is registered before, 01. ~ r i t h in  1 year 
after, publication of the copies without notice, and 

(2) a statement of the circumstances of the omission is filed 
within that  1-year period. 

(c) I n  any case, an innocent infringer ~ v h o  is misled by the omission 
should not be liable for an  infringement begun before 11e is actually 
informed that a copyright claim has been registered, and should not be 
enjoined from colnp1etin.g the infringement innocently begun unless he 
is fully rei~ribursed for his outlay. 

3. An erroneous name or  date in the notice should not invalidate 
the copyright. However : 

(a) Any person not actually informed otherwise should be entitled 
to act on the assumption that the name and date given in the notice 
are correct. 
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Instead of specifying a time ~ e r i o d  for the deposit, the present 
statute provides that deposit shall be made "promptly" after publica- 
tion. 7iVl1at constitutes a "prompt" de osit, and the consequences of 
failure to de osit "promptly," remainecfopen questions until the deci- 
sion of the $' upreme Court in Washingtonian Publishing Co. v. Pear- 
son (306 U.S. 30 (1939) ). It is now settled by that decision that a 
long delay in making the deposit does not affect the validity of the 
copyright or its enforcement against an infringement occurri?g be- 
fore the deposit. Consequently deposit may be deferred untd (1) 
the Register of Copyrights makes a demand or (2) the copyright 
owner needs to institute an infringement suit. 

As a practical matter, the Register cannot ascertain all works pub- 
lished with a copyright notice, and most copyrights are never in- 
volved in litigation. The result is that for many copyrighted works 
deposit and registration may be withheld indefinitely or never made. 

1. VALUES O F  REGISTRATION 

a. V& to copyright oroners - -  - 
Registration provides, for authors and other copyright owners, a 

permanent and official record of their copyright claims. It furnishes 
them with proof of the existence of their works at a particular time 
and the facts supporting their copyright claims. Particularly im- 
portant to them is the certificate of registration, which constitutes 
prima facie evidence of the stated facts and is generally accepted in 
trade circles as proof of copyright. 
b. V a h  to users 

Registration serves other purposes, perhaps even more important, 
for persons who wish to use copyright materials. I t  provides accces- 
sible official records from which they can obtain information re ard- 
ing the existence and basis of n copyright claim, the extent o 9 the 
claim (e.g., in a new version of a preexisting work), its duration, and 
its initial ownership. I n  conjunction with the records of assi 
and other transfers of ownership, it enables users to trace tit e to the 
copyright. 

penb 
c. Other values 

A registration system also has other values: 
(1) It provides a means for securing the automatic deposit of copies 

for the collections of the Library of Congress. 
(2) It provides an administrative review of copyright claims 

whereby- 
Many unfounded claims, usually resulting from a lack of un- 

derstanding or knowledge of the law, are weeded out, thus avoid- 
ing needless controversy and litigation ; 

Authors and other claimants not familiar with the law are 
informed of the requirements for copyright protection ; 

The courts and the public are assisted in construing the law. 
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(3)  I t  facilitates the enforcement of certain requirements and re- 
strictions in the law, such as those pertaining to domestic manufacture 
and imports (discussed below in ch. X, pts. B and C).  

I n  the major foreign countries that have no public registry for 
copyrights, private organizations find it necessary to maintain much 
the same kind of copyright records for their own use. This is indica- 
tive of the value of a registration system, but we believe that a public 
registry is greatly preferable : it provides a single, comprehensive 
record that is official, based on an administrative review, and freely 
accessible to the public. Private records may serve the purpose of 
the particular groups that maintain them, but they do not provide, for 
users of copyright materials and for the public, the accessjble source 
of authoritative information afforded by a central public registry. 

2. PROPOGA1,S FOR A REVIGED REOIGTFUTION SYSTEM 

a. Basis of proposed ~ y s t e m  
Most interested groups in the United States appear to favor a 

ublic registration system that would provide the most complete and 
aependable record possible. .4t the same time most groups feel that 
failure to register should not entail forfeiture of copyright. NO sue11 
forfeiture results under the present law, except where a demand by the 
Register of Copyrights is not complied with. 

We agree with this approach. .4ccordingly, we propose that regis- 
tration should not be required to sustain a copyright secured by pub- 
lication or other public dissemination of the work, but that strong 
inducements to make registration within a reasonable time should he 
provided. 

The problem of securing copies for the Library of Congress when 
they are not deposited for registration will be dealt with later in 
this chapter. 
6. Inducements to register 



CHAPTER VII 

REGISTRATION AND DEPOSIT OF COPIES 

A. THE PRESHNT LAW 

1. HISTORICAL DEVELOPMENT 

2. PROVISIONS O F  THE PRESENT STATUTE 

The present statute provides that after copyright has been secured 
by publication of the work with the notice, copies of the work, ac- 
corn anied by a claim of copyright shall be '~promptly" deposited in P: the opyright Office (sec. 13). d e n  the deposit has been received, 
the Copyright Office is to make registration and issue a certificate 
(secs. 11, 208, 209). Deposit and registration are prerequisites to the 
institution of an infringement suit (sec. 13). The certificate of regis- 
tration is to be "admitted in any court as prima facie evidence of the 
facts stated therein" (sec. 209). 

Copyright may also be secured for certain classes of unpublished 
works by a voluntary deposit and registration. Where a ~ o r k  reg- 
istered in unpublished form is later published, copies of the published 
edition must be deposited promptly (sec. 12). 

I f  the re uired deposit is not made promptly after publication, the 
Register 04 Cqpy~ights may demand it. Failure to comply with 
the demand within certain time liinits will subject the copyright 
owner to a fine and will void the copyright (sec. 14). 

l See "C~pjrlght Law Revlslon Studles Nos. 17. 18. and 20" (Senate comrnlttee prlnts). 
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3. TIIE REQUIREMEST O F  "PROMPT" DEPOSIT 

Instead of specifying a time period for the deposit, the present 
statute provides that deposit shall be made "promptly" after publicn- 
tion. W11:lt constitutes a "prompt" deposit, and tlie consequences of 
f:\ilure to de osit "promptly," remained open questions until the deci- 
sion of the 2 upreme Court in Washingtonian Publishing 0 0 .  v. Pear- 
son (306 U.S. 30 (1939)). I t  is now settled by that decision that a 
long delay in making the deposit does not affect the validity of the 
copyright or  its enforcement against an infringement occurring be- 
fore tlie deposit. Consequently deposit may be deferred until (1)  
tliu Register of Copyrights makes a demand or  (2) the copyright 
owner needs to institute an infringement suit. 

As a p~.acticnl matter, the Register cannot ascertain all works pub- 
lished with a copyright notice, and most copyrights are never in- 
volved in litigation. The  result is that for many copyllghted marks 
deposit and registration may be withheld indefinitely or  never made. 

13. THE REGISTRATION SYSTEM 

1. VALUES O F  REI3ISlTUTION 

a. Value to  copyright ozuners 
Registration provides, for  authors and other copyright owners, a 

permanent and official record of their copyright claims. I t  furnishes 
them with proof of the existence of their works at  s particular time 
and the facts supporting their copyright claims. Particularly im- 
portant to them is the certificate of registration, which constitutes 
prima facie evidence of the stated facts and is generally accepted in 
trade circles as proof of copyright. 
b. V a k  to users 

copy right. . 
c. O t h r  values 

A registration system also has other values: 
(1) I t  provides a means for securing the automatic deposit of copies 

for the collections of the Library of Congress. 
(2) I t  provides an administrative review of copyright claims 

whereby- 
Many unfounded claims, usually resulting from a lack of un- 

derstanding or  knowledge of the lam, are weeded out, thus avoid- 
ing needless controversy and litigation ; 

Authors and other claimants not familiar with the law are 
informed of the requirements for copyright protection; 

The courts and the public are assisted in construing the law. 

D 
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2. PROPOSALS FOR A REVISED REGISTRATION 8YSTJ?31 

a. Basis o f  proposed ~ y s t e m  
Most interested groups in the United States appear to fnrnr n 

public re istration system that would provide the most complete and 
dependab 7 e record possible. At the same time most groups feel that 
fallure to register should not entail forfeiture of copyright. NO such 
forfeiture results under the present law, except where a demand by the 
Re ister of Copyri hts is not complied with. R $0 agree w ~ t h  t is npproach. Accordingly, we propose that rogis- 
tration should not be required to sustain a copyright securecl by pub- 
lication or other public dissemination of the work, but that strotlg 
inducements to make registration within a reasonable time shonld he 
provided. 

The  problem of securing copies for the Library of Congress when 
they are not deposited for registration will be dealt with lntcr in 
this chapter. 
6. Inducements to register 

. 
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\Va propose that where a copyright has not been registered within 
1~ 1)rascribecl period of time, the remedies available for an infringe- 
~iiont commenced before registration should be limited as follows: 

(a) The copyright owner should recover the actual damages 
shown to have been suffered by him. 

( b i  No award of profits as such or of statutory damages should 
be a lowed. ( I n  some cases the infringer's profits may be a 
measure of the actual damages.) 

( c )  The court should have discretion to enjoin future infringe- 
ments. 

(d)  The court should also have discretion to enjoin the comple- 
tion of an infringing undertakin commenced before registrat~on, 
or  to order the  impounding and % estruction of infringing articles, 
but on1 on condition that the infringer be fully reimbursed for  
his out 9 ay. 

We believe that the matter of awarding costs and attorney's fees 
to  the prevailing party (see ch. I X ,  pt. D) should be left to the court's 
discretion in ally case. 

I n  addition to these civil remedies, a willful infringement for profit 
would be subject to criminal ~enal t ies  (see ch. X I ,  pt. B 1) even 
though the copyright had not been registered. 
c. Time period for reg&tration 

To be most useful and reliable as a source of information2 registra- 
tration should be made shortly after the first public dissem~nation of 
the work. We believe that a period of 3 months after dissemination 
in the United States, or 6 months after dissemination abroad, mould 
allow the copyright owner a reasonable period of time to apply for 
registration. 

All the remedies for infringement-including the infringer's profits, 
statutory damages, and injunctions without reimbursement-would 
be available where the copyright is registered within the 3- or 6-month 
period. Where registration is delayed beyond that period, all the 
remedies would still be available for an infringement commenced after 
registration, but only the limited remedies would be available for an 
infringement commenced before registration. 
d .  Exemption for U.C.C. works 

The Universal Copyright Convention provides that foreign works 
covered nnder the convention, if they are unpublished or if they are 
published with a prescribed notice, are to be protected without de- 
posit or registration. Their registration may be required, however, as 
n prerequisite to suit. The statute (sec. 9(c) ) exempts these works 
from the present registration requirements, except before suit. 

I t  might be argued that as long as registration is not a condition 
of copyright protection, and reasonably adequate remedies are pro- 
vided for  infringement of unregistered works, the withholding of 
additional remedies where the work is not registered mould be con- 
sistent with the U.C.C. This, however, may be open to some question. 
I t  mould comport better with the spirit of the U.C.C., if not its letter, 
to continue axempting f o r e i p  works covered under the convention 
from the consequences of f a~ lu re  to register. These works should 
therefore he excliirlad from the proposed 1 imitations on the remedies 
for inf r in~emrnt  of unregistered works. 
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application, after an administrative examination of the application 
and deposit copies. The have generally proved to be reliable, nnd the 

ceedings. 
B prima facie proof affor ed by the certificate simplifies judicial pro- 

The reliability of the facts supplied by the claimant, however, is 
less certain when registration is made long after the copyright claim 
originated. This is true particularly when registration is made on 
the eve of an infringement suit, or is made by a claimant who is not 

g. Authority of the Register of  Copyrights to refuse registration 
The Register of Copyrights has for many years exercised the au- 

thority to refuse registration when he finds that the article deposited 
is not copyrightable, or that the requirements for securing copyright 



76 GENERAL REVISION OF THE U.S. COPYRIGHT LAWS 

or. o r .  i r  o I ;  I I f u l l i l l l .  A recent survey shows, in 
ro1111(1 ligi~l'es, 1 l l l ~ t  Ollt OF 250,000 :ll)l)li~:itiol~s received in :I year, 
tI,OOO or 2.4 1)ercelit were rejected. Of tlio rejections, 40 percent were 
for. artic*lt.s colisi(loreci not copyriglit:lble, 35 percent for articles not 
1)e:irilig the required notice, 17 percent for unpublished material of 
classes not eligible for registration, and the  remaining 8 percent for 
miscellaneous reasons. 

There have been several mandamus actions against the Register. 
I n  two cases, where he had refused registration on the ground that 
tlie materials deposited were not the copies required by the statute, 
the court held the deposit adequate and ordered registration. I n  other 
cases the courts have sustained his refusal to  make registration on 
the ground that the articles were not copyrightable. Because the Reg- 
ister's authority to  refuse registration is not stated explicitly in the 
statute, unsuccessful claimants have sometimes challenged his author- 
ity to reject applications for any reason. 

3.  RECOMMENDATIONS 

( a )  Re.gistmtion should not be a requirement for copyright protec- 
tion, but ~t slloulcl be available for  any valid copyright claim. 

( b )  T!le Register of Copyrights should be r~qu i r ed  to make reqis- 
tration of any copyright claim that appears to be r;llid, upon deposit 
of the prescribed copies, application, and fee. I-lis authority t o  refuse 
registration of nny claim he finds invalid, subject to  review by the 
courts, should be stated expressly. 

( c )  Reeistration should continue to be a prerequisite to an action 
for copg~.ight infringement. 13ut where the procedural n.cluirements 
for obt : t i~~ing registration have been fulfilled ilnd the Register of 
Copyrights refuses registration, the claimant should be entitled to 
bring an infringement suit if the Register is notified and permitted 
to become a party to the suit. 

(d )  The certificate of registration should contiilue to be admitted 
in ;lily co i~r t  ns priina facie evidence of the facts stated, if re$stra- 
tion is made Tithin 1 year after the first public dissemination of 
the work. I n  the case of a later registration, the probative weight 
to I)e given to the certilicnte should be left to the discretion of the 
court. 

( e )  I f  registration is made within 3 months after the  first pub- 
lic dissemination of the work in the  United States, o r  ~ i t h l n  6 
montl~s af ter  its first public dissemination abroad, or  a t  any time be- 
fore an infringement IS commenced, :ill remedies for  the infringement 





78 GENERAL REVISION OF THE U.S. COPYRIGHT LAWS 

The deposit required for registration should therefore continue to 
include the copies to be obtained for the Library. 
6. Present requirements 

c. Need for flexibility 
We believe that the basic a proach of the present law-requiring, 

for registration, the deposit o ! two copies of a published work or one 
copy of an unpublished work, with exceptions to meet special sit- 
uations--is sound. But the present statute does not permit excep- 
tional treatment in a number of situations where exceptions are needed 



d. Special provisions for foreign works 

4. DEPOSIT FOR THE LIBRARY O F  PUBLISIIED WORKS NOT REGISTERED 

a. Depo.sit to  be mandatory 
The registration system alone cannot be relied upon to obtain the 

copies of all copyrighted works published in the United States that 
are wanted by the Library. AS long as registration is not mandatory, 
it can be expected that some copyrighted works will not be registered. 
Also, registration may be long delayed while the copies are needed by 
the Library at the earliest possible date. 

We therefore propose that the statute should require the deposit of 
copyrighted works wanted by the Library within 3 months after they 
are published in the United States. Thls requirement would be ful- 
filled if the deposit were made in due time in conjunction with an ap- 
plication for registration, but the deposit would still be required if 
registration is not applied for. 
b. Changes in present law 

To carry out this roposal, we suggest that the present statute should 
be chan ed in the fo f lowing respects : 

%stead of the resent requirement that deposit be made 

should be specified. 
! "promptly" after pu lication (sec. 13), a time period of 3 months 

The present law (sec. 13) is understood as requiring that each 
deposit of a published work be accompanied by an application for 
registration. Only the deposit of copies should be mandatory. 
with registration being optional. 
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Since some categories of co yrighted works are not wanted by K the Librnry, m-c propose tliat t e Register of Copyrights, with the 
approval of the Librarian of Congress, be authorized to exclude 
any categories from the deposit requirement. 

c. Penalty for f nilure to  deposit after demand 
Wlieil the Register makes a written clemand for the required deposit, 

the pellalty for failure to comply uncler the present law is forfeiture 
of tho copyright and a fine of $100 plus twice the retail price of the 
work (sec. 14). I t  has beell suggested that the forfeiture be elimi- 
nated and the fine increased to $200 plus twice the retail price of the 
work. There are differences of opinion on this question. Some be-, 
lieve that forfeiture is too drastic n penalty, while others are fearful 
that a fine alone might not be adequate to compel deposit. Under the 
present law, forfeiture cannot occur until 3 months after a specific 
demand has been made on the claimant, and i11 actual practice, the 
Registel, sends two or three preliminary requests fol. the deposit before 
he makes the demand. Forfeiture is mre ant1 occ~us in only four or 
five cases a year. 

When forei works protected under the Universal Co yright Con- f' { vention are pu lished in the United States, deposit could e demanded 
of the U.S. publisher. He would be made liable for the fine, but the 
Convention would preclude forfeiture of the copyright. 

5. INCIDENTAL PROVISIONS REGARDING DEPOSITS 

a. Mailing receipt 
The present law (sec. 15) provides that the postmaster, if requested, 

shall g ~ v o  a receipt for copyright deposits placed in the mails. This 
is a vestige of the pre-1909 law under which copyright depended u on 
the de osit being made or placed in the mails by a certain date. $he 
date o P mailing now has little or no ractical significance, and anyone P wishing a rece~pt may obtain one or a small charge under general 
postal procedures. The s ecial provision for a mailing receipt for 
copyright deposits is there ore supe~uous .  
6 .  Free postage 

P 
The resent law (sec. 15) also provides that copyright deposits shall 

be mni f' ed free of postage. I n  practice, the depositors pay the ostage 
, in about 70 percent of the cases. Since 1958 the Copyright 0 & ce has 

been required to pay the postage cost of free mailings, out of its appro- 
priations, amounting to about $6,500 annually. We believe that the 
special procedures for the free mailing of copyright deposits are un- 
necessary, and that the depositor should pa the postage in the usual 
manner. We therefore propose that the ree mailing privilege be 
discontinued. 

9 
c. n is position of deposits 

'l'lie present law (sec. 214) authorizes the Librarian of Congress 
r ~ n t l  the Register of Coyprights to determine, at suitable intervals, 
wllich of the deposits not transfered to the Library arc no longer 
111~c~lrt1 for tho files of the Copyright Office. These deposits may be 
111,sl I-oyetl after printing a notice in the Catalog of Copyright Entries 
to  I wr~riit the copyright owners to reclaim them. A special notice must 
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space and expense required to retain a11 deposits for the full copyright 
term ~ o u l d  be prohibitive. 

'l'hc present practice of disposing of most publisliecl ~ o r l r s  not 
transferred to the Library, after a few years, is based on the experie~lce 
t l ~ n t  rcqt~ests for a deposit copy generally come ~vithin tile lirst few 
ye:irs after rerristl.:ttion. Insta~lces in which a requestell cleposit \\-as 
not fou11c1 in t%e 1,ibr;lry or the Copyright OBice have bcen relntively 
tare. 3io~.eover, copies of most p~tblished works itre available else- 
where, and the re,rr~~tl.ution records will usually itlent if? the work 
deposited. 

We propose that the present provisions for the disposition of de- 
posit copies be retained in substance, with one change. The notice now 
I-equiretl to be printed in the Catalog of Copyright Entries has almost 
never brought a request to reclaim :I deposit. This nseless procedul-e 
shoilld be eliminated. 

6 .  RF.COJIJIENDATION6 

(a)  For co yriglit registration, tlie deposit of two copies of the 
best edition o?s published work, or one copy of an unpublished work, 
should be required, except that- 

(1) The Register of Copyrights, with the approval of !he 
Librarian, should be authorized to make such modifications in 
these requirements, by regulation, as they find 1val.ranted by spe- 
cial circumstances. 

(2) Fo r  the registration of a worlr published abroad, a foreign 
claimant sIlo111d have the option of depositing either one copy 
with the registration fee or  two copies without the fee. 

( b )  The copyright owner of any worli publishecl in tlie Cnited 
States nit11 a copyriglit notice should be required to deposit two 
copies of the best edi t~on in the Copyright Office for the Library of 
Congress, not laler than 3 months after the date of publication, if 
s11cl1 coples have not meanwhile been deposited for copyright regis- 
trat ion. 
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(c) Section 15 of the present law-providin for a postmaster's 
recei t and free mailing of copyri ht deposit-s ould be eliminated. f I 

(dy Section 814 of the resent aw-providing for the dis osition 
of deposits not transferrecfto the Library-should be retninecfin sub- 
stance, exce t for deletion of the requirement that a notice be P 
works are destroyed. 

Fnted in the Cata og of Copyright Entries before the deposits of pu lished 





CHAPTER VI I I  

OWNERSHIP OF COPYRIGHT 

The present statute (sec. 9 )  the right to secure copyright to 
"the author or proprietor * * or his executors, administrators, or 
assigns." I n  the case of a "work made for hire," the employer is 
deemed to be the author (sec. 26).  

Under the common law, the author has literary property rights 
in his work upon its creation. He may assign his common law rights 
to another erson or, if he dies owning them, they will pass on to his E legatees or eirs. The owner of the common law rights is the person 
entitled to secure copyright under the statute. 

The owner of a statutory copyright may assi n it to another person 
(sec. 28). When the owner dies, the copyrig f t will pass on to the 
legatees under his will (sec. 28) or to his heirs under the State laws of 
intestate succession. 

We have discussed above (ch. V, pt. D 3) the special provision in sec- 
tion 24 giving the renewal rights to the author or specified heirs. 

1. IN QENERAL 

The right to secure statutory copyright is vested initially in the 
author, and any other claimant must ac uire the right from him. This 
basic rule, however, is sub'ect to two qua 'fications : J 9, 

( a )  I n  the case o a work produced "for hire," the employer 
has the right to secure copyright (sec. 26). 

( 6 )  I n  the case of a composite or collective work-such as a 
periodical or encyclopedia-the publisher has the right to secure 
copyright. The reference in section 9 to the "proprietor" as a 
person entitled to secure copyright was apparently intended to 
cover this situation. 

2. WORKS MADE FOR HIRE 

a. owller8hip of right8 
The rule has long been established,. both under the cominon law 

and under the statute, that the rights m a work produced by an em- 
loyee in the course of his employment are vested in the employer. 
$a rule has been based on several grounds : (1) the work is produced 
on behalf of the employer and under his direction; ( 2 )  the employea 
is paid for the work; and (3) the employer, since he pays all the costs 
and bears all the risks of loss, should reap any gain. 

1 Bee "Copyright Law Revision Btndy No. 18" (Benate committee print). 
86 
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Some commentators have urged that this rule be changed for ~ I I H  
benefit of emp1oyee:authors. They propose that the employer 1x3 
given the exclusive right to use the work in his regulpr business activ- 
ities, but that the employee should have the nghts in other noncom- 
petitive uses. To illustrate how this roposal would work: 

I n  the case of a story written !? or a magazine publisher by an 
employee, the publisher would have the exclusive right to 
lish the story in any periodical; but the employee would Pb- ave 
the exclusive right to use the story in a book, motion picture, 
broadcast, or  any other medium not competitive with the 
magazine. 

I n  the case of a script written for a motion picture company 
by an employee, the company would have the exclusive right to 
use the script in a motion icture;. but the employee would have 
the exclusive right to pub is l~  i t  in a book or ma azine. The 
employee's r i  ht to use the script for a stage or te k evision play 
would depenf upon whether, in the particular s~tuation, that 
use would compete with the motion picture. 

We believe that in some situations there is considerable merit in the 
argument that an employee-author should share in any commercial 
value his work may have be ond its use in the employer's business. 
Rnt r e  see many practloal &Eculties in the proposal to divide the 
rights between employers and employees by a statutory formula : 

Controversial issues would frequently arise as to the scope of 
the emplo er's business, and as to the degree of competition be- 
tween his usiness and particular uses of the work. No definite 
rules could be laid down to resolve these issues in the great variety 
of situations involved. 

The proposal would be unworkable in the common situation 
where a work is the composite product of many employees. 

It would often be difficult for potential users to know whom to 
deal with. 

I t  is more practical, we believe, to continue the present rule that all 
rights vest in the employer. Where employees are in a position to do 
SO, they may bargain-as some have done-for a share of the revenue 
derived by the employer from subsidiary uses of the work. Most em- 
ployees are not in this position, but they would probably gain little or 
nothing from having rights which their employers could require them 
to assign. I n  any event, we do not believe that the great variety of 
situations involved-in which the employment relations, the nature of 
the works, and their potential uses differ widely-can be fitted into a 
general statutory formula for the division of rights. 
b.  Form of statutory provision 

(1) Scope of '(works made for hire."-The phrase used in the pres- 
ent statute-"works made for hirev-has been criticized as being 
inexact, because it might be thought to include works made on special 
commission. The courts, however, have not generally regarded com- 
missioned works as "made for hire." 

It has also been sugested that the statutory language should reflect 
the holding of the courts that an em loyee o m s  the right in a work 
created on his own initiative outside t YI e scope of his employment. 



Instead of the hrase "works made for hire," it was proposed in 
previous revision %ills to substitute 66works created by an employee 
within the regular scope of his employment." We would adopt this 
more precise language as a dehit ion of "works made for hire." 

(2) Designation of empZoyer as "author."-The present provision 
(sec. 26) defining "author" as including "an employer in the case 
of works made for hire" has also been criticized on the ground that 
the employer is not in fact the author and should not be designated 
as such. I t  has been suggested that the statute, instead of indicating 
that the employer is the author, should merely provide that the ri ht 
to secure copyright vests in the employer. We would adopt &is 
suggestion. 

3. C O M P O G m  WORKS 

a. Ownership of the work as a whole 
I n  the case of a composite work-such as a eriodical, encyclo- 

pedia, dictionary, or  symposium-authorship of t R e work as a whole 
consists of compilation and editing. Ordinarily, this work is done 
by employees of the publisher, and the publisher secures the copy- 
right. 

The reference in section 9 to the "proprietorv-in addition to "the 
author * * * or * * * his assignsv--as a person entitled to secure 
copyright was inserted at  the request of publishers of composite 
works. That reference, however, is cr ptic and confusing. The z publisher of a composite work acquires t e right to secure copyright 
either as the employer or the assignee of the author. The additional 
category of "proprietor" as a person entitled to secure copyright is 
unnecessary. We propose that it be deleted. 
b. Ownemhip of component parts 

When the component parts of a composite work are created by 
the publisher's employees, the publisher acquires the rights in each 

art as employer. But when the component parts are contributed py independent authors, each author is the initial owner of his con- 
tribution, and the publisher must acquire his rights by assignment. 

A contribution to a composite work may be copyrighted separately 
in the name of the author, by placing a separate copyright notice 
on the contribution. But this is not usually done. The common 
practice is to place a single notice on the composite work in the name 
of the publisher. We have recommended above (ch. VI, pts. C 4 and 
D 5) that the single notice should be deemed to cover all the corn- 

+' arts for which no separate notice is given. Accordingly, 
the pub isher named in the notice should be considered the copyright 
owner of all the component parts not bearing a separate notice. 

However, the author of a contribution may not have assigned all 
of his rights to the publisher. And in some cases there is no express 
agreement between them as to the assignment of rights. We propose 
that the ri hts not assigned should be held by the publisher in trust % for the aut or. And in the absence of any express agreement, only 
the right to publish the contribution in a composite work like that of 
the publisher should be deemed to have been assigned. 



88 GENERAL REVISION OF THE U.S. COPYRIGHT LAWS 

4. RECOMMENDATIONS 

The statute should provide that copyright may be secured by the 
author or his representatives, successors, or sssi s except t h a t  

(a) I n  the case of a work made for hire Fekned as a work 
created for ail employer by an employee within the re illar scope f of his employment), tho omployer should have the rig t to secure - .  

cop rivht. - (8) I n  the case of a periodical, encyclopedia, or otlier com- 
posite work containin the contributions of a number of authors, 
the publisher should f lave the right to secure copyright. The 
copyright secured by the publisher in the composite work as a 
whole should cover all of the contributions not separately copy- 
righted; but the publisher should be deemed to hold in trust 
for the author all rights in the author's contribution except the 
right to publish it in a similar composite work and any other 
rights expressly assigned. 

1. I N  GENERAL 

There are a number of situations in which two or more persons 
may become co-owners of the same rights in the same work: 

When two or more authors create a work in collaboration, they 
are usually co-owners of the rights in the first instance; 

When an author transfers to another person an undivided share 
of his rights, he and his transferw become co-ownem; 

When an author transfers all his rights to two or more per- 
sons, they become co-owners; 

When a deceased author has two or more heirs, they may suc- 
ceed to his rights as co-owners; 

Under the present law, when there are several ersons in the 
class entitled to claim a renewal copyright, they ta e the renewal 
as co-ownem. 

H 
Co-ownershi must be distinguished from "divisibility," the con- 

oept discussed f ater in this chapter. LLDivisibility" concerns the own- 
ership by different persons of different rights in a work, while co- 
ownershp means that two or more persons together own the same 
rights. 

2. RIGHTS O F  COOWNERS 

The resent statute is silent as to the rights of co-owners among 
themse i' ves and in relation to third persons. The courts have dealt 
with these questions by adapting the established rules pertaining 
to the co-ownership of other forms of pro erty by tenants in com- 
mon. Under the court decisions, any one o !' the several co-owners of 
a copyright may use the work or license a third person to use it with- 
out the consent of the other owners, but he must share the profits 
with them. 

One co-owner can, of course, assign his interest to a third person 
who would then become a co-owner in his stead. But since any 

See "Copyright Law Revision Study No. 12" (Senate committee prlnt). 



co-owner may use the work or license its use, no assignee or licensee 
of less than all the owners would acquire exclusive rights. 

I n  the United Kingdom and a number of other countries the rule 
is that a use or license must have the consent of all the co-owners. 
Some of these countries have a supplemental provision that if one 
owner refuses his consent, the others may petition a court to arbitrate 
the dispute. This rule assures the right of every co-owner to control 
the use of his property. The contrary rule in the United Stahs, 
on the other hand, facilitates the dissemination of works owned by 
two or more persons. 

As a fundamental principle we believe it is in the public interest 
to encourage the dissemination of copyrighted works. As long as 
all co-owners are entitled to share in the profits the right of any 
one owner to use or license the work will not ordinarily operate to 
the detriment of the others. We ropose that the rules established 
by the courts be left undisturbed) and we see no need to restate 
them in the statute. 

3. JOINT AU!J?HORSHIP 

When two or more aut,hors collaborate in creating a single work of 
joint authorship, they are initial1 co-owners of the work. When 9 two or more authors independent y create separate works, each is 
the sole owner of his own work even though the works are used - 

collectively. 
A clear example of a joint work is a single story written by two 

authors working together, their contributions being merged insepa- 
rably in a single whole. A clear example on the other side is that 
of several stories written independently by different authors and pub- 
lished together in a periodical. Between these two extremes, how- 
ever there are many cases that are not so clear cut. 

 he present statute provides no basis for determining what con- 
stitutes a work of joint authorship. Until recently the courts have 
held rather consistently that the test is whether the authors col- 
laborated with the object of having their contributions combined 
into a single integrated work. Thus, where the composer of music 
and the author of lyrics intended to have their contributions inte- 
grated as a song, the courts have held the song a joint work even 
though the music and lyrics could each be used separately. 

The test of joint authorship has been thrown into some confusion 
by a new theory that first emerged in the Mehcholy Baby case 
decided by the Second Circuit Court of Appeals in 1946 (161 F. 2d 
406), and was carried further in the Twelfth Street Rag case decided 
by the same court in 1955 (221 F. 2d 569, modified in 223 F. 2d 252). 
I n  the latter case the composer of a musical composition without 
words, written as an instrumental iece, had secured copyright in 
his composition, and had assignec?tl1e copyright to a publisher 
who later commissioned a lyricist to write words for the music. 
The two authors se arately assigned their renewal ri hts to dif- I? ferent publishers. hough there was no collaborati~on k tween the 
authors, and the com oser did not contemplate or consent to the 
addition of words to R is music, the court held that the music and 
words together constituted a single work of joint authorship, so 
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that the assignees of the two authors were co-owners of the renewal 
copyright in the song. 

The theory of this decision is that a copyrighted work complete 
in itself will become a joint work if additions are made later by 
another author a t  the request of the copyright owner. This theory 
is a sharp departure from the view previously taken by the courts. 
I t  does not require that the authors collaborate, or that the original 
author have any intention that his work be combined with that 
of another author. Under this theory i t  might even be contended 
that any new version of a preexisting work is a joint work. 

Aside from the uncertainty created b this decision, we believe its 9 theory would lead to inappropriate resu ts. I f  a new work consisting 
of a previously copyrighted work by one author and additional ma- 
terial added later by another is considered a work of joint authorship, 
the two authors (or their successors) become co-owners of the new 
work. Either of them could then use or license the use of the new 
work, and each would be entitled to share in the profits from its use. 
Moreover, the owner of the original work would continue to be a 
co-owner . - of the new work after the copyright in the original work had 

e x F z ~ l i e v e  the question of what constitutes a work of ioint author- 
shir, should be clarified in the statute. We would not k o  as far as 
th<theory of the Twelfth Street Rag decision, but would d o p t  the test 
laid down by the earlier line of cases-that a 'oint work is one created 
by two or more authors who intend to have t eir contributions joined 
together as a single work. 

h 

(a) The rules established by the court decisions in regard to co- 
owners of a copyr igh t tha t  any one co-owner ma use or license the 
use of the work, but that he must account for pro ts to the other co- 
owners-should be left undisturbed. 

H 
( 6 )  A "work of joint authorship" should be defined in the statute 

as a work created initially by two or more authors with the object of 
integrating their contributions into a single work. 

The author or other owner of the right to secure copyright may 
transfer that right to another person. Likewise, when copyright has 
been secured, the copyright owner may transfer any or all of the 
rights embraced in copyright. Except for an author's right to renew 
the cop right under the present law, discussed in chapter V, part D 3, K the rig t s  not transferred by the owner pass upon his death to his 
heirs or legatees under State laws. The following discussion is con- 
cerned only with inter vivos transfers such as assignments. 

Copyright comprises n number of different r~ghts,  which are dis- 
cussed in chnpter 111. The owner may assign the entire copyright. 
or he ma grant an exclusive license of one or more of the several 
rights. $or example, the copyright owner of a dramatic work may 
grant to another person the exclusive right to perform it on the 



stage, mhile retaining to liimself the other rights to publish the work, 
to convert it into a novel or a motion picture, to broadcast it, etc. 

The copyright owner may also grant a nonexclusive license. This 
is a mere permit to use the work in the manner specified, and does not 
transfer ownership of any right. 

2. DIVIBIBTLITY OF COPYRIGHT 

a. The present theory of "indivisibility" 

I t  is now 

chapter.) 
The provisions of the present statute pertaining to transfers 

of ownership and their recordation (secs. 28-32) refer only to 
"assignments." I t  is now uncertain whether they apply to 
exclusive licenses or other partial transfers. (These provisions 
will be discussed in pt. D 2 of this chapter.) 

Whether a partial transfer is considered an assignment or a 
license may determine whether the proceeds are taxed as capital 

ains or ordinary income. Recent rulings, reversing earlier ones, 
kave generally treated a partial transfer as an assignment for 
tax purposes. 

A partial transferee cannot now sue for infringement of a right 
transferred to him without joining the owner of the residual 
rights as a party to the suit. 

This last-the necessity of joinin the owner of the residual ri hts 
in an infringement s u i t i s  particu f arly troublesome. Except w f ere 
the validity of the copyright is challenged, he usually has no interest 
in the suit, and his joinder becomes a serious obstacle when he is out 
of the jurisdiction. Many commentators have urged that a partial 
transferee should be permitted to sue in his own name alone, sub'ect 
to safeguards against multiple suits where the litigation also invo I ves 
rights owned by other persons. These safe ards are now provided 
by rules 19-22 of the Federal Rules of ~ivi?~rocedure under which 
the court may require or permit the joinder or intervention of inter- 
ested parties when appropriate. 

'See "Copyrlght Law Revlslon Study No. 11" (Senate committee prlnt). 
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6 .  Z'roposnh for divisible copyright 
Wo believe that the copyright owner should be in a position to 

assign any one pr more of his rights without assigning the entire 
copyright. And a person who acquires a particular right exclusively 
sllould be treated as the owner of that right, though he is not the 
owner of other rights. This would bring the statute in line with 
cornmercial practice. Specifically, we propose that the law provide: 

(1) That any of the rights comprised in a copyright may be 
assigned separately. 

(2) That the statutory provisions governing "assignments" 
extend to exclusive licenses and other exclusive transfers of any 
right. 

(3) That the assignee of any particular right may sue in his 
own name alone for infringement of that right; but the court, 
in its discretion, may require or permit the joinder or intervention 
of any person appearing to have an interest in the suit. 

c. Owner in copyright notice 
Making copyright ownership divisible would raise questions under 

the present law as to whose name is to appear in the copyright notice 
on published copies of the work, and the effect of naming the owner 
of some but not all of the rights. 

We believe these questions would be resolved by our recommenda- 
tions in chapter VI. A notice in the name of any partial owner would 
protect the copyri ht. Other owners could establish their rights by 
recordin a trans er from him in the Copyright Office. Third per- f B 
sons cou d deal safely with the owner named in the notice if no trans- 
fer from him is recorded. I n  dealing with third persons he would act 
as trustee for any other owner. 

Two or more owners could be named in the notice with an indica- 
tion of the rights held by each, if they wished. But in accordance 
with the principle that the wrong name in a notice should not invali- 
date the copyright, we would not require the naming of more than 
one owner. 

3. PROTECTION O F  AUTHORS AGAINST UNREMUNERATIVE TRBNSFERS ' 
a. I n  generaZ 

The present statute has sought to protect authors against transfers 
of their rights for an inadequate remuneration, by providing for the 
reversion of the renewal copyright to the author or his heirs. I n  
chapter V, art D 3, we have recommended that this reversion of the 
renewal rigKt be eliminated, because it has largely failed to accomplish 
the purpose of protecting authors and their heirs against improvident 
transfers, and has been the source of much confusion and litigation. 

Since authors are often in a relatively poor bargaining position, 
however, we believe that some other provision should be made to permit 
them to renegotiate their transfers that do not give them a reasonable 
share of the economic returns from their works. 

'See "Copyright Law Revision Study h'o. 31" (Senate committee print). 
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6 .  Posd6le lintitation on transfers 
The laws in many foreign countries seek to protect authors and their 

heirs against disadvantageous transfers, by various provisions such as 
the following : 

Transfers are effective for not more than a certain period of 
time. 

Transfers for a lump sum are prohibited except in certain spe- 
cial situations. 

Only those rights specifically enumerated in the written instru- 
ment are transferred, with certain limitations on the transfer of 
all rights. 

Transfer agreements must meet certain statutory standards such 
as minimum royalties payable to the author and stated periods of 
time during: which the transferee must exdoit the work. 

We would n a  favor a statutory specificationof the terms and con- 
ditions of transfer agreements, or a prohibition of transfers on any 
particular terms. Transfers are made in a wide variety of situations; 
terms that may be unfair in some cases may be ap ropriate in others. 
And statutory specifications or prohibitions may R amper authors, as 
well as potential users, in arranging for the exploitation of copyright 
works. 

The situation in which authors are most likely to receive less than 
a fair share of the economic value of their works is that of an outright 
transfer for a lump sum. At the time of transfer the revenue to be 
derived from the work cannot ordinarily be foretold with any degree 
of certainty. This fact has led to the common practice by which trans- 
ferees agree to pay authors royalties based on the number of co ies 
sold or performances given, or on a percentage of the revenue. ~ i e r e  
have been many cases, however, in which authors have sold outright, 
for a small lump sum, their rights in a work that later proves to be 
highly popular and lucrative; and lump-sum transfers are still not 
uncommon. 

We would encoura the compensation of authors on a royalty basis, 
but we would not for r id lump-sum transfers. I n  some situations-for 
example, where a contribution is published in a periodical, or where 
a novel is converted into a motion icture-the payment of a lump 
sum may be the only or most practica f' way of remunerating the author. 

I n  several of the revision bills of 1924 to 1940 which proposed to 
eliminate the reversionary renewal right, i t  was rovided that trans- 
fers by an author were not to be effective for more t $ an a certain period 
of time, after which the rights transferred would revert back to the 
author or his heirs. Some of those bills would have imposed the time 
limit on transfers for a lump sum, but not on transfers for which the 
author or his heirs would receive continuing royalties. 

We believe this last approach-placing a time limit on transfers 
that do not provide for continuing royaltieswould afford a practical 
measure of assurance that authors or their heirs will be in a position 
to bargain for remuneration on the basis of the economic value of their 
works. 
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We suggest that n period of 20 years would be ample to enable a 
lump-sum transferee to complete his exploitation of the work and to 
realize n fair return on his investment. I f  he should wish to exploit the 
work beyond that period, he could then negotiata a new contract with 
the author or his heirs. We do not believe this time limit would ham- 
per exploitation. 

4.  RECOMMENDATIONB 

(a) The statute should recognize the divisibility of copyright owner- 
ship. Specifically, it should provide : 

(1 That an of the various rights comprised in a copyright 
may L e assign * d  separately. 

(2) That an exclusive license or other exclusive transfer of any 
particular right constitutes an assignment of that right. 

(3)  That the assignee of any particular right may sue in his 
own name alone for infringement of that right; but that the 
court, in its discretion, may require that notice of the suit be given 
to other persons appearing to have an interest in the suit, and 
may require or permit the joinder or intervention of any such 
nerson . 

( b )  The statute should provide that any assignment by an author 
or his representatives or heirs shall not be effective for more than 20 
years from the date of its execution, unless it provides for the con- 
tinuing payment of royalties based on the uses made of the work or 
the revenue derived from it. 

1. THE PRESENT L A W  

Sections 28-32 of the present statute deal with "assignments" of 
copyright. Section 28 rovides that copyrights may be LLassigned, 
granted, or mortgaged ! y an instrument in writing signed by the 
proprietor of the copyright." Section 29 specifies how an LLassip- 
ment executed in a foreign country" may be acknowledged. Sect,ion 
30 provides for the recordation of "eve assignment" in the Copy- 
right Office within a specified period o?time, and states the conse- 
quences of failure to record. Section 31 requires the Register of 
Copyrights to record L L s ~ ~ h  assignment" and to issue a certificate of 
recordation. Section 32 provides that when an "assignment" has been 
recorded, the assignee may substitute his name in the copyright notice. 

2. SCOPE O F  ' L ~ ~ B ~ ~ ~ M E ~ ~ ~ 7 7  

It is not clear whether the term L'assi ent," as used in sections 7- 2842,  includes an exclusive license or ot ler transfer of less than all 
the rights comprised in a copyright. Nor is it clear whether LLassign- 
ments7, includes other instruments-such as wills, trust indentures, 
decrees of distribution, mortgages and discharges, and corporate 
mergers-which evidence transfers of copyright ownership. 

We ro ose that the provisions of the statute relating to ,P ments be extended expressly to cover exclusive licenses and all ot er  
transfers of any exclusive nght  under a copyright. 

LLassiF- 
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3. FORM A N D  EmOJTION O F  TRANSFEm 

a. Written and signed instruwnt 
Since transfers of copyright are important transactions and are to 

be recorded, they should be required-as "assignments" are now-to 
be in writing and signed by the transferor. 

This requirement should not be extended to nonexclusive licenses. 
The do not transfer ownership but merely grant permission to use a 
wor g . In  practice, they are frequently given orally. 
b. AcknowZedgment 

The present statute does not require that an instrument transferring 
copyright ownership be acknowledged, and we see no reason to re- 
qu re  it. We believe, however, that an acknowledgment should con- 
stitute prima facie evidence of the execution of a copyright transfer. 

The only provision in the copyright statute dealin with acknowl- k edgment is section 29, which specifies that an acknow edgment before 
an authorized consular o5cer or secretary of legation of the United 
States shall be prima facie evidence of the execution of an assignment 
in a foreign country. The comparable provision in the patent law 
(35 U.S.C. sec. 261) goes farther m two respects: 

Acknowledgment constitutes prima facie evidence of the exe- 
cution of a patent assignment executed in the United States, as 
well as of one executed in a foreign country. 

Acknowledgment in a foreign count ma be made either 
before an authorized "diplomatic or consu 'S ar  o & cer of the United 
States" or before "an officer authorized to administer oaths whose 
authority is roved by a certificate of a diplomatic or consular 
officer of the bnited States." 

We propose that provisions similar to those in the patent law be 
incorporated in the copyright statute. 

4. RECORDATION O F  TRANSFERS AND OTHJ3lR INSTRUMENTS 

a. Purposes of recordation 
A recordation system for copyri ht transfers has the same basic 

property : 
P purposes as recordation systems or transfers of other forms of 

(1) To enable a transferee to give constructive notice to all 
third persons of the transfer of ownership to him; and 

(2) To enable third persons to determine from the record who 
is the owner. 

Records of copyright ownership are particularly important in view of 
the nature of copyri ht as a form of intangible and incorporeal prop- f erty not capable of p ysical possession. 
b. Recordable instruntents 

( 1 )  As to their content.-In accordance with these purposes, the 
recordation system should embrace all instruments by which the own- 
ership of a copyright is transferred in whole or in part. 

I n  addition, there are other types of instruments which, though not 
transferring ownership, have some bearing on the status of a copy- 
right. The Copyright Ofice now receives and records a number of 
mscellaneous documents such as nonexclusive licenses, powers of at- 
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torney, employment agreements, publishing contracts, changes in 
names or titles, and court decrees. I n  the absence of some provision 
in the statute for recording instruments of this sort, it  is doubtful that 
their recordation operat-es to give constructive notice. 

We do not believe it is necessary or practical to require that instru- 
ments other than transfers of ownershp be recorded. .But we would 
encourage the recordation of any instruments pertaining to a copy- 
right, by providing that the may be recorded with the effect of givlng T constructive notice of the in ormation disclosed. 

(2) As to their fom.-There should be practical assurance that the 
instrument recorded is precisely the same as the one executed. The 
statute should, therefore, require explicitly that any instrument filed 
for recordation bear the actual si nature of the person executing it 

signed instrument. 
% or a sworn or o5cial certification t a t  it is a true copy of the original 

c. Constrzlctive notice 
Recordation serves to ive constructive notice to all third persons 

of the facts disclosed in t i e recorded instrument. But there are two 
situations in which there is some uncertainty as to the scope of con- 
structive notice : 

(1) Reference to unrecorded documnt8.-In some cases a recorded 
instrument will refer to another unrecorded document for further in- 
formation. We believe that third persons should be able to rely on 
the record as being complete in itself. The statute should, therefore, 
indicate that constructive notice is confined to the facts specified in 
recorded instruments. 

(2) BZanket transfers.-In some cases a recorded transfer will cover 
"all the copyrights" owned by the transferor with no identification of 
the individual works. I t  may be extremely di5cult and time-consum- 
ing for a third person to ascertain whether the copyri ht in a 
lar work is covered by such a blanket transfer. We % elieve . t ytiCu- e stat- 
ute should indicate that constructive notice is confined to the copy- 
rights in works specifically identified by the recorded instrument. 
d. Effect of failure to record 

(1) I n  general.-It is fundamental to the recordation system that: 
(a) Failure to record has no effect on the validity of the transfer as 
between the parties to it, but ( b )  third persons not otherwise informed 
are entitled to rely on the record and to deal with the person who ap- 
pears from the record to be the owner. 

I n  accordance with this principle, section 30 of the present statute 
provides that if an assi nment is not recorded within 3 months after its 
execution in the Unite 8 States, or within 6 months after its execution 
abroad, "it shall be void as against any subsequent purchaser or mort- 
gagee for a valuable consideration, without notice, whose assignment 
has been duly recorded." 

(2) The grace period.-Whether a grace eriod-now 3 or 6 
months-should be allowed for recording a trans ? er is open to question. 
The present law assumes that a transferee should be allowed a period 
of time in which to record before the transfer to him is sub ect to 
being defeated by a subsequent transfer to another person. An the 
other hand, the result of a grace period is that no transferee can be 
certain of his title for that period of time after the transfer to him. 
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We believe the arguments for and against a grace period are rather 
evenly balanced. I n  that position me are inclined to continue the 
existing law. However, in view of present methods of rapid trans- 
portation, we believe the eriod of 3 or 6 months is unnecessaril 
We pro ose that it be re 2' uced to 1 month for transfers execute in the 
United tates and 3 months for transfers executed abroad. 

i long. 

(3) Priority between confEicting transfers.-Section 30 provides 
that, as between two conflicting transfers, the one first executed pre- 
vails when it is recorded within the grace period. Otherwise the later 
transfer, if taken in good faith for value, will prevail when it is the 
first to be recorded. Section 30 leaves unanswered the question of 
which revails when the one first executed is recorded after the grace 
period \ ut before the recordation of the later one. 

The corresponding section in the patent law (35 U.S.C. sec. 261) pro- 
vides that the first of two transfers of a patent will prevail if it is 
recorded within 3 months or prior to the date of the subsequent - 

transfer. 
We would adopt this principle in clarifying the copyright statute 

but with one change : We would retain the provision in section 30 that 
the later transfer must itself be recorded in order to prevail. I n  sum, 
we propose that the statute provide that the first of two conflicting 
transfers will prevail if i t  is recorded within the grace period or before 
the later one is recorded. 

(4) Priority of nonexclusive license.-Another question left in 
doubt by section 30 is whether a nonexclusive license, obtained in 
good faith from the copyright owner of record, is effective as a ainst 
an earlier unrecorded transfer. We believe that a licensee s 1 ould 
be able to rely on the record when he seeks permission to use a work. 
We therefore ropose that the statute specify that a nonexclusive 
license obtaine ~i in good faith is effective as against an earlier un- 
recorded transfer. 

Since nonexclusive licenses are not required to be recorded, we 
believe that they now remain effective without recordation as against 
subsequent transferees of ownership. I n  some instances the non- 
exclusive licenses outstanding may affect the value of a transfer. 
Nevertheless, we are not proposing that recordation of such licenses 
be required. I t  would not be racticable to record the great number 
and variety of licenses that o not transfer ownership but merely 
permit the use of a work. 

B 
5. NAME OF TRANSFEREE IN COPYRIGHT NOTICE 

Section 32 provides that when an assignment has been recorded, the 
assignee may substitute his name for that of the assignor in the copy- 
right notice. An unfortunate result of this provision has been a 
judicial holding that, where the assignee% name is substituted before 
recordation of the assignment, the notice is fatally defective and the 
copyright is lost. 

Our recommendations in chapter VI, concerning the name of the 
owner in the notice, would preserve the copyright In any case where 
an assignee is named in the notice, and would eliminate the question 
dealt with in section 32. That sectioil should therefore be deleted. 
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(a) The provisions of the statute regarding "assi ments" should f' be extended to cover exclusive licenses, mortgages, an all other trans- 

be in writing and 

when made, should be prima facie evidence of its execution. Ac- 
knowledgment abroad should be permitted before an authorized 
oficer of the United States or before a foreign o6cer whose authority 
is certified by an oficer of the United States. 

(d) The statute should provide that an assignment or any other 
document pertaining to a copyright may be recorded in the Copyright 
Office, and that recordation will give constructive notice to all persons 
of the facts contained in the recorded document with respect to the 
works s ecifically identified. 

(s) &e statute should require that the document to be recorded 
must bear either the actual signature of the person executing it or 
a sworn or o5cial certification that i t  is a true copy of tlie original 
signed instrument. 

( f )  The statute should provide that if an assignment is not re- 
corded within 1 month after its execution in the United States, or 
within 3 months after its execution abroad, or before the recordation 
of a subsequent assignment, then the subsequent assignment will pre- 
vail when i t  is taken for a valuable consideration without notice and 
recorded first. 

(i? 
The statute should specify that a nonexclusive license taken 

wit out notice of an unrecorded assignment mill be valid as against 
the assignee; and that a nonexclusive license, though not recorded, 
will be valid as against a subsequent assignment. 
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CHAPTER I X  

REMEDIES FOR INFRINGEMENT 

The civil remedies for co yright infringement are now provided 
in sections 101 and 116 of t R e statute. The provisions for criminal 
penalties (secs. 104-105) and those regarding judicial procedures 
(sea. 112-114) will be discussed below in chapter XI. 

The resent civil remedies are summarized as follows : 
h e  court in its discretion may enjoin the infringement (see. 

T e infringer is liable for the actual damages suffered by the 1°1 ba)). 
copyright owner, "as well as" the infringer's profits. Or, in lieu 
of a smaller sum of actual damages and profits, the court is to 
award statutory damages in an amount it deems just; this amount, 
with certain exceptions, is to be not less than $250 nor more than 
$5,000 (sec. 101 (b) ) . 

The court ma order the impounding, during the pendency of r' the action, of a1 articles alleged to be infringing, and may order 
the destruction of all infringing copies and devices for making 
them (see. 101 (c) and (d)  ) . 

I n  all suits, except those by or against the United States, "full 
costs shall be allowed, and the court may award to the revailing 
party a reasonable attorney's fee as part of the costs" k c .  116). 

1. ACTUAL 'DAMAQEB AND PROFIT6 
a. I n  general 

~ i a b i l i t ~  of a wrongdoer for the actual damages suffered by the 
injured person is a traditional remedy for civil wrongs generally. 
Actual damages have been one of the remedies for copyright infringe- 
ment since the first U.S. cop right statute of 1790. 

Liabilit for the profits ierived from a wrongful act has also been 
recogniaei as a remedy for civil wrongs. The wrongdoer's profits 
inay sometimes be a measure of the damages suffered by the injured 

erson, or they may be awarded to prevent unjust enrichment. Lia- 
I 

h i t y  for the profits from a copyright infringement was first speci- 
fied in the act of 1909, but had been imposed by the courts in some 
earlier cases. 
b. Damages and profits as cuntulative or alternative remedies 

Under the present law there is some question as to whether the 
copyright owner is entitled to recover both his damages and the in- 

See "Copyright Law Revision Studies Nos. 22 and 23" (Senate committee prlnt). 
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fringer's profits cumulatively, in cases where the rofits are more P than a measure of the damages. The language o section 101(b) 
would seem to indicate so. However, the 1909 congressional commit- 
tee reports (H. Rept. No. 2222, S. Rept. No. 1108,60th Cong., 2d sess.) 
show that the intention was to allow the plaintiff to recover either his 
damages or the infringer's profits, whicliever is greater. The few 
court decisions on this question do not seem to have settled the issue. 

We believe the more equitable rule is that under which damages and 
profits are not cumulative. The statute should be clarified to pro- 
vide for recovery of either damages or profits, whichever of the two is 
larger. 
c. Prob lem in awarding profits 

I n  re.gard to the infrin r's rofits, the statute now rovides that P R the plaintiff must prove sales only, and that the de P endant must 
prove all the elements of cost to be deducted. This provision seems 
sound in principle. However, since many infringements do not in- 
volve "sales," a broader term such as "gross revenue" should be used. 

The courts have sometimes had difficulty in determining the ele- 
ments that are properly deductible as costs. This seems essentially a 
problem of accountin inherent in the situation and not peculiar to 
copyright cases. We f elieve i t  would be impracticable to attempt any 
statutory specification of deductible costs. 

Another question has arisen as to whether profits are to be appor- 
tioned where the infringer has used copyrighted and other materials 
together. The statuta now refers to "all the profits * * * made from 
such i~ifrin ment." I n  some of the earlier decisions the courts said 
that the ingnger  is liable to pay over all his profits without appor- 
tionment. But more recent1 the courts have construed the statutory 
langua e as meaning only t e profits attributable to the infringing f K 
use of t e copyrighted work, and have ap ortioned profits accordingly. 
We believe the statute should be clanled in accordance with these 
recent decisions, to permit the courts to apportion profits when they 
find i t  appropriate to do so. 

2. STATUTORY DAMAGE8 

a. The principle of statutory danzages 
Statutory dama es-stated amounts for which an infringer may be 

held liable as an a 9 t,ernative to actual dama es-have been a feature 
of the V.S. co yright statutes since 1790. !?he need for this special 
remedy arises from the acknowledged inadequacy of actual damages 
and profits in many cases : 

The value of a co yright is, by its nature, di5cult to establish, 
and the loss caused g y an infringement is equally hard to deter- 
mine. As a result, actual damages are often conjectural, and may 
be impossible or prohibitively expensive to prove. 

I n  many cases, especially those involving public performances, 
the only direct loss that could be proven is the amount of a license 
fee. An award of such an amount would be an invitation to 
infringe with no risk of loss to the infringer. 

The actual damages capable of proof are often less than the cost 
to the copyright owner of detect~ng and investigating infringe- 
ments. 



An award of the infringer's profits would often be equally in- 
adequate. There may have been little or no profit, or it may be 
im ossible to compute the amount of profits attributable to the 
in ? ringement. Frequently the infringer's profits will not be an 
adequate measure of the injury caused to the copyright owner. 

I n  sum, statutory damages are intended (1) to assure adequate 
compensation to the co yright owner for his injury, and (2) to deter 
infringement. A state f minimum amount is to be awarded in any case, 
and the court may award more, up to a stated maximum, where it 
considers that the actual damages or profits ca able of proof would P be inadequate for those purposes. I n  princip e, statutory damages 
are similar to the liquidated damages frequently provided in contracts, 
or to statutory amounts specified as dama es in various statutes deal- 
ing with civil wrongs, such as wrongful eath, workmen's compensa- 
tion and antidiscrimination laws. 

B 
~ k e  principle of statutory damages for copyright infringement 

appears to be acceptable generally to the interested groups. There is 
considerable sentiment.., however, for changing some of the features 
of the present provisions. The points in issue will be considered 
below. 
b. When statutory damages are awarded 

With certain exceptions to be noted later, the amount of statutory 
damages that may be awarded ranges from $250 to $5,000. Within 
that range the court has discretion to award the sum it considers 'ust, 
whenever that sum exceeds tlre actual damages and profits. ~ h u s .  

I f  actual damages and profits are both less than $250, the court 
must award at least $250 and may in its discretion award a 
hi her sum up to $5,000. 

?f actual dama PB or profits are roven in some amount between dP $250 and $5,000, $8 court in its iscretion may award either the 
proven amount or any higher sum up to $5,000. 

I f  actual dama or  profits are proven in excess of $5,000, the 
court will award t 5? e proven amount. Statutory damages are not 
applicable in this case. 

o. Mandatory minimnum; innocent infringers 
I n  any case the court must award at least $250. The representa- 

tives of various groups of copyright owners-authors, book and music 
publishers, motion picture producers, etc.-have stressed the vital im- 
portance to the copyright owner of a mandatory minimum. They 
argue that a minimum amount is essential to assure the recovery of 
enough to warrant the expense of detecting infringements, to com- 
pensate the owner for his loss, and to deter infringement. 

On behalf of certain users of copyright materials-broadcasters, 
periodical publishers, motion picture exhibitors, etc.-it has been 
argued that the minimum of $250 can bear too heavily on innocent in- 
fringers. I n  a few cases where the defendant infringed unwittingly, 
the courts have expressed regret a t  being compelled to award the 
statutory minimum. It has been suggested that as against innocent 
infringers, the mandatory minimum should be eliminated or r e d u ~ e d . ~  

As to the llabillty of innocent infrlngera, see "Copyright Law Bevlslon 8tod.y No. 20" 
(Senate committee print). 



The present statute reflects a concern for the impact of statutory 
damages on innocent infringers, in providing three exceptions to the 
ordina minimum and maximum amounts : 

Tection 101 (b) specifies statutory damages of from $50 to $200 
for newspaper reproductions of copyrighted photographs. 

Section 101(b) also provides maximum statutory damages of 
$100 for innocent infringement of nondramatic works in motion 
pictures. 

Section l ( c )  provides for damages of not more than $100 for 
innocent infringement of nondramatic literary works in broad- 
casts. 

These three exceptions do not absolve innocent infringers from liability 
for damages, but merely reduce the amount recoverable. I f  special 
treatment is justified in these three cases, however, it would seem 
equally justified in a variety of other situations involving innocent in- 
fringement. 

The basic principle that an innocent infringer is liable, except where 
he has been misled through some act or omission of the copyright 
owner, is firmly established in the copyright law. As between an 
innocent copyright owner and an innocent mfringer, it has generally 
been agreed that the loss caused by the infringement should be borne 
by the latter. The question is not whether innocent infringers should 
be liable; it is whether they should be subject to some minimum 
amount of damages and, if so, what the minimum should be. 

The only purpose of awarding-damages for an innocent infringe- 
ment is to compensate the co~yri~ght  owner. The other purpose of 
statutory damages-to deter infrmgement-is not present as to in- 
fringements committed innocently. Statutory damages may still be 
appropriate in many cases to compensate the co yright owner ade- 
quately, but a mandatory minimum of $250 might e excessive in some 
instances. 

1 
We would not attempt to fix special amounts of statutory damages 

recoverable against innocent infnngers, either generally or in specified 
situations. Rather, we would provide that where an infringer estab- 
lishes his innocence, the statutory minimum is not mandatory but the 
court, in its discretion, may award statutory damages in any amount 
it deems just. Since a lea of innocence ma be used as a cloak for 
negligence and may be fificult to disprove, t i e  infringer should have 
the burden of p r o n g  his innocence. 

With the removal of the mandatory minimum as to innocent in- 
fringements generally, the three special exceptions in the present stat- 
ute could be eliminated. 
d.  Multiple infringements 

Another question involves the sum that might be awarded as statu- 
tory damages if a sin le series of events is held to constitute a number 
of infringements. f o r  example, the production of an infringin 
motion picture and each of its many exhibitions might be deeme f 
separate infringements. The same is true of an infringing network 
broadcast and its relay by each of many local stations. The motion 
picture and broadcasting industries have expressed some concern that 
statutory damages might be pyramided to an exorbitant total if a court 
should multiply the statutory minimum by the number of infringe- 
ments. 
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We believe that the danger of exorbitant awards in multiple in- 
fringement cases is more theoretical than real. I n  a few cases mvolv- 
ing multi le infringements-e,g., where various items in a copyrighted 
merchan d' ise catalog were reproduced in a series of infringing cata- 
logs-the courts have used this formula of multiplying the number 
of infringements by $250, but they did so to reach u, result they 
thought just. We know of no case in which the court has felt con- 
strained to use this formula where the resulting total was considered 
excessive. The present statute, however, is not clear on this point. 
It is conceivable that a court might construe the statute as requir- 
ing the use of this formula in multi le-infringement cases. 

We believe that the courts shoul8, as they do now, have discretion 
to assess statutory damages in any sum within the range between the 
minimum and maximum. I n  exercising this discretion the courts may 
take into account the number of works infringed, the number of 
infringing acts, the size of the audience reached by the infringements, 
etc. But in no case should the courts be compelled, because multi le 
infringements are involved, to award more than they consi er 
reasonable. 

We propose that the statute be clarified and made more flexible. 
It should provide that statutory damages witliin the minimum and 
maximum range are to be assessed as the total award for all infringe- 
ments for which the defendant is liable. The maximum should be 
sufficiently high to enable the court to award an adequate sum for 
multiple infringements. 

Section 101 (b) now provides specially for one case of multiple in- 
fringements. It specifies that the total sum of statutory damages re- 
coverable when a motion picture innocently infringes a dramatic 
work shall be within the range of $250 to $5,000. Our pro osnl trould 
extend the same principle to all multiple infringements. %he special 
provision could then be dropped. 
e .  Infringements after actual notice 

Section 101(b) now permits the court to exceed the $5,000 maxi- 
mum, with no limit specified, in the case of "infringements occurring 
after the actual notice to a defendant, either b service of process in 
a suit or other written notice served upon him? Some fear has been 
expressed that this might result in exorbitant awards. 

This provision was apparently based on the supposition that any 
infringement occurring after actual notice would necessarily be will- 
ful. But this supposition is questionable. For example, a televisio~l 
network may receive a notice alleging infringement on the eve of a 
scheduled broadcast when i t  is too late to defer the program pending 
an investigation of the claim. Likewise a eriodical publisher may 

I receive a notice when an issue is about to be Jstributed. 
The possibility that a court, in its discretion, might award statutory 

eatly exceeding the usual maximum, merely because a 
notice dam"8es ha g been sent, seems remote. I n  the very few cases where 
statutory damages of more than $5,000 were awarded, other factors 
such as willful infringement on a large scale were involved. Never- 
theless, we believe the statute is faulty in making the service of notice 
the basis for exceeding the maximum. -4 better basis which was 
proposed in some of the revision bills of 1924-40, would bt a showing 
that the infringement was willful. 



We believe, however, that a still better solution was proposed in 
some of the other revision bills. They would have made the maxi- 
mum-raised to $10,000 or $20,000-an absolute ceiling, with no 
cia1 provision for infringements committed after notice or 
This would allow the court to take willfulness into account 
ing statutory damages up to the maximum. We favor this approach. 

The absolute maximum for statutory damages would not, of course, 
preclude the recovery of a larger sum of actual damages or profits 
if proven. 
f. Minimum and maximum amounts 

The present minimum of $250 and maximum of $5,000 were adopted 
in 1909. With the depreciation in the value of the currency, those 
amounts now represent much less than they did then. Some com- 
mentators have suggested that these amounts should therefore be 
raised. Others hare suggested, apparently with innocent infringers 
in mind, that the minimum should be reduced. 

I n  view of our proposal that the minimum not be mandatory against 
innocent infringers, we see no reason to  reduce the present minimum 
of $250. An award of that amount does not seem unduly severe; 
anything less would often be inadequate to enable the copyright owner 
to enforce his rights and to foster due care by others not to infringe. 
On the other hand, despite the decreased value of the dollar, the pre- 
sent minimum seems to be enough for these purposes. The court 
may award more when it considers the minimum inadequate. We 
would retain the present minimum of $250. 

I n  regard to the maximum, the de reciated value of the dollar 
seems more significant. I n  any case w R ere an award of $5,000 would 
have been appro riate some years ago, an award of $10,000 would be 
justified now. ifnY award of more than the minimum is within the 
court's discretion. And in the light of our proposals to make the 
maximum an absolute ceiling, even for multiple and willful infringe- 
ments, we would allow the courts to make awards up to $10,000 as they 
deem just in the circumstances. 
g. Schedule of amounts per copy or performance 

Section 101(b) now contains a schedule of amounts for each in- 
f~inginf  cop{ or performance, the amounts varyinp for different 
klnds o wor s. I t  is understood that this schedule is a mere guide 
that the courts might use, in their discretion, in fixing the sum to be 
awarded as statutory damages within the present range between $250 
and $5,000. 

The schedule has not proved to be a very useful guide, because the 
amounts are arbitrary and the number of copies or performances is 
only one of many factors to be considered in assessing damages. I n  
most cases the courts have not ap lied the mathematical formula of 
the schedule, and in a few cases w \ ere this has been done the results 
are questionable. To some extent the fear of excessive awards under 
the present statute is founded on the possibility of a merely mathe- 
matical application of the schedule. 

The schedule adds a needless complication to the scheme of statu- 
tory damages. We would omit it. 



3. RECOMMENDATION8 

(a) The present provisions of section 101(b) regarding actual 
damages and profits should be clarified to provide t h a t  

(1) An infringer is liable for the actual damages suffered by 
the copyright owner, or  the profits of the infringer attributable 
to the infringement, whichever is greater. 

(2) I n  establishing profits, the plaintiff is required to prove 
only "gross revenue,'' rather than "sales." The defendant should 
continue to have the burden of proving deductions. 

(b) The present provisions of section 101 (b) regarding statutory 
damages should be modified to provide that- 

(1) Where an award of actual damages or profits would be less 
than $250, the court shall award instead, as statutory damages 
for all infringements for which the defendant is liable, a sum 
of not less than $250 nor more than $10,000, as i t  deems just. 
However, if the defendant proves that lle did not know and had 
no reason to sus ect that he was infringing, the court may, in 1ts 
discretion, with f old statutory damages or award less than $250. 

(2) Where an award of actual damages or profits would exceed 
$250 but would be less than the court deems just, the court in 
its discretion may award instead, as statutory damages for all 
infringements for which the defendant is liable, any higher sum 
not exceeding $10,000. 

(c) The following provisions of the present statute should be 
omitted : 

(1) The provisions in sections 101 (b) and l ( c )  fixing special 
amounts of damages in certain cases. 

(2) The rovision in section 101(b) for statutory damages in 

infringer. 
P excess of t le maximum where notice has been served on the 

(3)  The schedule of amounts per copy or performance in sec- 
tion 101 (b) . 

1. INJUNCTIONS 

a. Present statutory p r o v & h  
Section 101(a) of the present statute provides simply that a copy- 

right infringer bLshall be liable * * * to an injunction restraining such 
infringements." This provision is reiterated in the first sentence of 
section 112, which gives the Federal district courts discretionary 
power "to grant injunct,ions to prevent and restrain the violation of 
any right secured by this title, according to the course and principles 
of courts of equity." 
b. The purpose and effect of illjunctions 

The issuance of injunctions to restrain infringements of copyright 
is merely one instance of the general power exercised by the courts 
to enjoin civil wrongs. The court may temporarily enjoin the de- 
fendant while the suit is pending, or it may issue n permanent in- 
junction when the rights of the parties have been decided. 

8 See "Copyrl~ht Law Bevlaion Study No. 24" i Senate committee prlnt). 



The general principles of equity followed by the courts in granting 
or denying injunctions are applicable to copyright infringements. 
An injunction, by preventing future injury to the plaintiff, is often 
the most effective remedy, particularly because the damages caused 
by an infringement may be incapable of accurate assessment. In  
some situations, however, an injunction may be futile, as where the 
only injury contemplated has already occurred. I n  other cases an 
injunction may be too harsh on the defendant. The courts, in the 
exercise of their discretion to issue or deny an injunction, balance the 
plaintiff's need against the consequences the defendant would suffer. 
The terms of an injunction are tailored to fit the exigencies of the 
particular case. 
c. Proposals t o  preclude in junc t ions  in cer ta in  cases 

Some of the revision bills of 192440 contained provisions to prevent 
a court from issuing an injunction in certain cases. For example, var- 
ious bills specified that no injunction should be issued against the 
completion of an architectural structure, the publication of a news- 
paper, the exhibition of a motion picture after its production had 
innocently begun, or the broadcast of a program after the innocent 
beginning of its rehearsal. 

We see no need for provisions of this kind. I f  there is any reason 
why an injunction should not be issued in a particular case, we be- 
liove the courts can be relied upon to exercise their discretion appro- 
priately. Moreover, any statutory prohibition against injunctions in 
rr ~ ~ l r t i c ~ l l a r  situation might prove to be too rigid. 
d .  I 'onclusion 

Wu propose that the statute simply provide, as it does now in effect, 
flint f.ho court,, in its discretion, may issue an injunction to restrain a 
copyright infringement. 

'1. IMI'OUNDING AND DESTRUCTION O F  INFRINGING ARTZCLES 

Soct iorl 101 (c) provides that articles alleged to infringe a copyright 
may lm iilripounded "during the pendency of the action, upon such 
terrns n~itl conditions as the court may prescribe." The rules of the 
S u p r e ~ ~ ~ o  (:otrr.t require that the plaintiff ost a bond of at least twice 
tlie vtrl~io of the nrticles before they may Ee impounded, to indemnify 
the defendu~it for his loss if the articles are later found not to be 
infringing. 

Sectlor1 101 (d)  provides that the court may order an infringer 
"to dnliver u on oath for destruction all the infringing copies or 
dovices, 11s we I' 1 ns a11 plates, molds, matrices, or other means for mak- 
ing such infringing copies." Destruction is ordered only after the 
coitrt has drtrrmined that the articles are infringing. 

Impounding and destruction are extraordinary remedies which are 
rather infreqent,ly applied by the courts. Like Injunctions they may 
be a highly effective remed in some cases, and may be unnecessary or 
unwarranted in others. $ hese are matters for the court to consider 
in exercising its discretion. 

As mentioned above, some of the revision bills of 192440 would have 
rohibited the ranting of injunctions in certain situations. These R Bills would also ave precluded impounding and destruction in similar 
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situations. As in the case of injunctions, we would not attempt to 
specify situations in which impounding and destruction are not to be 
ordered, but would leave the application of these remedies to the dis- 
cretion of the courts. 

3. RECOMMENDATION8 

(a) The statute should simply provide that injunctions may be 
issued in the court's discretion. 

( 6 )  The present provisions for the impounding and destruction of 
infringing articles should be retained in substance. 

1. THE PREBENT BTAI'[JTORY PROVIBIONB 

Section 116 of the present statute provides that in co yright suits R L L f ~ l l  costs shall be allowed, and the court may award to t e prevailing 
party a reasonable attorney's fee." The costs involved in an infrin e- 
ment action are usually relatively small. But the prosecution or se- 
fense of a co yright suit ma entail a good deal of work and expense, 
and an awar ?i of attorney's 1 ees can be quite substantial. . The discretionary power of the courts to require the losing arty to P pay LLa reasonable attorney's fee" is intended to discourage un ounded 
suits and frivolous defenses. The courts have generally denied awards 
of attorney's fees where the losing party had solid grounds for litigat- 
ing his claim or defense. This discretionary power of the courts is 
generally regarded as salutary, and we concur in this view. 

The language of section 116 indicates that the allowance of 'Lfull 
costs" is mandatory, and some courts have so held, but others have 
treated the allowance of costs as discretionary. Section 116 should be 
clarified in this respect. We believe that the allowance of costs, like 
the award of attorney's fees, should be left to the discretion of the 
court. 

2. RECOMMENDATION 

The statute should provide that the court, in its discretion, may allow 
costs and a reasonable attorney's fee to the prevailing party. 

4 See "Copyrlght Law Revlslon Studlee Noe. 22 and 23" (Senate eommlttee prlnt). 
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CHAPTER X 

INTERNATIONAL ASPECTS OF COPYRIGHT 

A. Woms OF FORF~LGN AUTHORS 

1. BACKGROUND 

As first enacted in 1790, the copyright statute afforded protection 
to published works of citizens and residents of the United States 

2. THE PRESENT LAW 

a proclamation of the President. * (3) When the work is entitled to protection under the Uni- 
versal Copyright Convention. 

1 See "Copyright Law Revlelon Stud No. 82" (Senate eomml~tee prlnt).  As to eo y- 
right In terrltories and poeseeslons o; the United States, see Copyright Law Revlsron 
Study No. 34" (Senate comrnlttee print). 
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b. Domiciled al&m 
Section 9(a) extends the statute to the work of an alien who is 

"domiciled within the United States at the time of the first publica- 
tion of his work." The principle involved here is the simple one of 
treating domiciliaries on the same basis as citizens. 

The reference in sectiona9(a to the time of publication has left a d doubt as to whether an alien omiciled in the United States can so. 
cure statutory copyright for his unpublished works by voluntary 
registration. We see no reason to withhold the privilege of volun- 
tary registration from the works of domiciled aliens. Moreover, we 
have proposed, in chapter IV, that the statute ap ly upon the first 
public dissemination of a work in any of sever8 ways including 
voluntary re stration. If a provision such as section 9(a is ta be f 
domicile a t  the time of first public dissemination. 

h retained in t e statute, we would propqse that it refer to t e alien's 

c. Nationals of proclaimed c ~ ~ n t r i e a  
(1) The statutory provisions.-Section 9 (b) provides that the Presi- 

dent may, "by proclamation made from time to time," extend the 
statute to the y r k s  of the citizens or subjects of a foreign country 
when he determines that one of the three following conditions exists: 

a )  That the foreign country grants copyright protection to 
U. S . citizens "on substantially the same basis as to its own 
citizens" ; or 

6 )  That the foreign country grants copyright protection to 
U. S . citizens "substantially equal to the protection" given by the 
United States to the authors of that country; or 

(c) That the foreign country "is a party to an international 
agreement which provides for reciprocity in the granting of copy- 
right, by the terms of which agreement the United States may, 
at its pleasure, become a party thereto." 

The first of the three conditions specified in section 9(b) is for 
"national treatment'-that the foreign country treats U.S. citizens 
on the same basis as its own citizens. The second is for LLreciprocal 
treatmentu--that the foreign country gives U.S. citizens protection 
equal to that given by the United States to citizens of that country. 

The third condition is anomalous. I t  appears to cover countries 
that are parties to an international agreement which the United States 
might join, but to which it has not actually adhered. Until the United 
States becomes-a party to an-agreement, there cannot be any assur- 
ance of protection for U.S. citizens in the other adherin countries. 
No Presidential proclamation has ever been issued on the k asis of this 
third condition. If the system of proclamations under section 9(b) 
is retained, we would omit this condition. 

(2) Preeent status of proclamations under eection 9(b) .-Numerous 
proclamations have been issued under section 9(b)  on the basis of 
either "national" or "reciprocal" treatment. Individual proclamations 
have been issued extending our statute to 38 foreign countries now in 
existence. In  addition, general proclamations havo been issued de- 
claring the Buenos Aires and Universal Copyright Conventions to 
he in effect with re ard to all adhering countries, and 23 countries not 

ventions. 
f named in any proc amation now adhere to one or both of those con- 



Section 9(b) provides that the President's determination may be 
based on the protection given U.S. citizens by a "treaty, convention, 
agreement, or law'' of the foreign country. The existing proclama- 
tioils for three couiltries were based on bilateral treaties and the re- 
mainder on findings or assurances that  the law of the proclaimed 
country then provided the required protection for works of U.S. citi- 
zens. Since the law of a proclaimed country may later be changed, 
section 9(b) also permits the President a t  any time to terminate or  
suspend a proclamation. However, even though there have been 
one or  two instances in which a proclaimed country has curtailed the 
protection of U.S. citizens on which the proclamation mas based, no 
proclamation has ever been terminated or suspended for that reason. 

( 3 )  Application of f o m l  requirements to foreign works.-The 
protection of foreign works by virtue of a proclamation, like the pro- 
tection of domestic works, depends upon compliance with the general 
requirements of our statute for securing or maintaining copyri ht. R These include the requirements of a copyright notice on publis ed 
copies, the deposit of copies for registration of the copyright claim, 
and the nlallufacture of copies of certain works in the United States. 

Aside from the copyright notice, these requirements impose a much 
greater practical burden on foreign authors than on domestic authors. 
As noted below, these formal requirements are mainly eliminated 
for foreign works protected under thc Universal Copyright Conven- 
tion if they are published with n prescribed notice. And appar- 
ently the same result was contemplated under the Buenos Aires 
Convention. 

(4) Specid proclamations as to mechanical recording right.-For 
the extension of the mechanical recording right to foreign musical 
works, section 1 (e) requires a special pl-oclalnation based on a finding 
that the author's country grants an equivalent right to the musical 
works of U.S. citizens. This requjrement was placed in the statute 
in 1900, a t  a time when the recording right was new to the United 
States and was not yet provided for  in most foreign copyright laws. 
Today that right is accorded almost universally, and the requirement 
of a special proclamation seems an unnecessar;y complication. I f  the 
general system of proclamations is retained, this special requirement 
could well be eliminated. 
d. International copyright conventions 

(1) I n  general.-Until 1952 the successive conventions of the Berne 
Union-the first was drafted in 1886 and the most recent in 1948- 
were the only international copyright conventions designed for world- 
wide adherence. The members of the Berne Union are predominantly 
European and British Commonwealth countries; of the countries in 
the Western Hemisphere, only Canada and Brazil adhere to one of 
the Berne conventions. 

I n  the United States, as well as in the Latin American countries 
other than Brazil, the Berne conventions have not been considered 
acceptable for  various reasons. Instead, a series of separate conven- 
tions designed for adherence by all the American Republics Iras de- 
veloped-the first in 1902 and the latest in 1946. Of these Pan Amer- 
ican copyright conventions the United States ratified two : the Mexico 



City Convention of 1902, which now governs our copyright regula- 
tions with El Salvador only, and the Buenos Aires Convention of 
1910, which 16 of the 20 Latin American countries have also ratified. 

The Universal Co yright Convention, drafted in 1952 under the 
auspices of mEscB, was intended not only as a bridge between the 
Berne and Pan American groups, but was also designed for worldwide 
adherence. Ratification by the United States of the Universal Copy- 
right Convention in 1954 was a signal development in our interna- 
tional copyright relations. To  date 36 countries in addition to the 
United States have ratified the UCC, including among others some 
Berne and Pan American countries. sdditional countries will no 
doubt adhere to this convention in the future. 

(2)  The Uniuersal Copyright Cor~ventim.-The underlying princi- 
ple of the Universal Copyright Convention is "national treatmentv- 
each country is to protect the works originating in other member 
countries on the same basis as i t  protects the works of its own nationals. 
I n  addition, the UCC specifies certain minimum standards of pro- 
tection. Section 9(c) was added to our statute in 1954 (effective in 
1955) to make i t  conform with the terms of the Convention. 

Section 9(c) extends the statute to the works of authors who are 
citizens or subjects of a foreign country that is a party to the UCC, 
and also to the works of any foreign author first published in a Con- 
vention country. It also provides that if the published copies of a 
foreign work eligible for protection under the UCC bear a prescribed 
copyright notice, the work is exempt from- 

(a) The general requirement of deposit and registration (ex- 
cept as a rerequisite to suit) ; 

( 8 )  T R ~  requirement of domestic manufacture for certain 
works ; 

( c )  The importation limit of 1,500 copies for certain works; 
and 

(d) The requirement of a special proclamation for the ex- 
tension of mechanical recording rights to foreign musical works. 

(3) The Buenos Air8 Convention.-The Buenos Aires Convention 
rovides for copyright protection among the adhering American 

fiepublics on the general basis of "national treatment" in each country 
for the works of the citizens or domiciliaries of the other countries. 
Although it is not clear on this and other points, the Convention ap- 
pears to apply only to works published in one of the member countries. 

There are no provisions in our statute implementing or referring 
specifically to the Buenos Aires Convention. It was declared to be in 
cllI'tbct,, however, by a presidential proclamation. The Convention 
appears to contemplate that, under certain conditions, a work of 
another member country would be entitled to protection in the United 
States without compliance with some of the formal requirements of 
ollr stntute. . AS of the date of this report, 7 of the 16 Latin American members of 
the Ruenos Aires Convention have also adhered to the Universal Copy- 
right Convention, and others will undoubtedly join. Until all 16 have 
done so, however, our copyright relations wlth some of the Latin 
American countries will continue to be governed by the Buenos Aires 
Convention. 



118 GENERAL REVISION OF T R E  U.S. COPYRIGHT LAWS 

There remain the countries that do not belong to either the Univer- 
sal or Buenos Aires Conventions15 "proclaimed" countries and 40 
or more countries with which we have no copyright relations. I t  is 
here that we may find an opportunity to simplify the.protection of 
foreign works and to improve our international copyright relations. 
b. Reciprocity a~ the  basis for i n t e r n a t i o d  copyright relations 

Our present scheme of proclamations is based on the theory of recip- 
rocity: that protection should be extended to foreign authors only if 
their country grants protection to U.S. authors. The requirement of 
reciprocity was probably important to us in former years, when our 
international copyri h t  relations were in the developmental stage and 
the works of our aut % ors were not yet protected in many foreign mar- 
kets. Reciprocity still has considerable surface appeal as a means of 
obtaining protection abroad for works of U.S. citizens. Most foreign 
countries have likewise based their international copyright relations 
on this requirement. 

As a practical matter, however, the requirement of reciprocity has 
created an involved complex of protection for some foreign works 
and no protectioil for others. The extension of our statute to foreign 
works generally, without regard to reciprocit , would greatly sim- 
plify our international copyright relations a n d  the determination of 
the cop right status of foreign works. 

Our Taws dealing with various forms of property other than copy- 
right--chattels, shares of stock, coiltractual rights, and especially 
patents-apply enerally to the roperty of citizens and aliens alike. P B Even in the rea m of copyrighta le works, our common law now pro- 
tects the un ublished works of all foreign and domestic authors in- 
discriminate P y . 

For the purpose qf securing protection abroad for U.S. authors, the 
requirement of reciprocity seems to be of little importance today. 
The works of U.S. authors are now protected in almost all of the 
countries where copyright is of commercial value. Removal of our 
requirement of reciprocity would not be likely to affect this situa- 
tion adversely. Wlth regard to the 40 or inore countries whose 
works are not now protected under our statute, there is little chance 
that our withholding of copyright from their authors would en- 
courage them to adopt laws giving protection to our authors. On 
the contrary, we believe that our recognition of copyright in works 
emanating from newly established and other underdeveloped coun- 
tries is more likely to encourage their adoption of copynght laws 
and their adherence to the Universal Copyright Convention. 

France and one or two other countries have extended the protection 
of their copyright laws to d l  foreign works without regard to reci- 
procity. I t  is noteworthy that French works are protected i11 at least 
as many countries as the works of any other nation. 

Aside from the matter of securing protection abroad for U.S. 
authors, we believe that the extension of copyright protection to for- 
eign worlrs generally, without requirin recl rocity, would serve our 
best interests. U.S. distributors of intel f ectua 'Y works--publishers, mo- 
tion picture producers, etc.-often need exclusive rights in a work to 
warrant their investment in its reproduction and distribution. Con- 
sequently, copyright protection of foreign works serves to foster their 
dissemination in the United States. Most important, our adoption 



e. Special types of foreign works 
There are two special types of works-those of stateless authors 

and those of certain international organizations-which are un- 
doubtedly copyrightable in the United States, though they are not 
s ecificall mentioned in the statute. The famous "Mein Kampf" 
&cision, fIoughton M@in Co. v. Stackpole Sons, Im. (104 F. 2d 306 
(2d Cir. 1939)), established the copyrightability of works by state- 
less authors. Protocol 2 of the Universal Copyright Convention re- 
uires the United States to extend copyright to works ublished by 

%e United Nations or its specialized agencies or by the rganization 
of American States 

8 
3. SUMMARY AND ANALYSIS OF THE PRESENT SI!t'UATION 

Among the total of 60 countries to which the United States ex- 
tends copyright protection, the various forms of international rela- 
tionships can be summarized as follows : 
Countries party to international conventions .......................... 

Members of Universal Copyright Convention .................... 
Members of Buenos Aires Convention ........................... 
Members of both U.C.C. and Buenos Aires---------------------- 
Countries party to one or both conventions and also covered by a 

Presidential proclamation------------------------------------ 
Countries covered by Presidential proclamation only ------------------- 

Proclamation based on bilateral treaty ........................... 
Proclamation based on determination of national or reciprocal 

treatment---------------------------------------------------- 

The GO countries with which the United States has copyright rela- 
[,ions com rise almost all of the countries in which copyright materials 
lira of su i' stantial commercial importance a t  the present time. With 
11 few exceptions the other 40 or more countries of the world are for 
11113 most part relatively underdevelo ed or recently established. Of 
I 110 exceptions the most notable is t E e Soviet Unlon, which has no 
t'opright relations with any other nation. 

I llo present arrangements extending protection under our copy- 
ri r l ~ t  st,cltute to the works of foreign authors are a com lex structure 

a lt I )  1 1  lnerous Presidential proclamations and two mu f' tilateral con- 
vtwl io~ls. The proclamations and conventions differ as to the stand- 
DI.IIH III  eligibility and the conditions for protection, and they over- 
Iirlt for IL number of countries. A further complicating factor is the 
chx~wIc~l~c*o of 40 or more countries with which the United States has 
IIO t ' t ~ ~ ~ ~ r i g h t  relations. 

4. 1'05SIBILITIES OF SIMPLIFICATION AND IMPROVEMENT 

a. In !jt-t~t*r(tL 

Tllcr 1111 i vtbrsnl Copyright Convention has become the most im- 
portt~~lt, t r l ~ t l  t~(1'octive means for the permanent establishment of recip- 
r o ~ a l  c.o l)y rig11 t .  protection between the United States and other coun- 
tries. 1 I p n h : i  \Y ~t,l~out saying that our statute should continue to pro- 
tect fol.c~igl~ \vorks coming under the UCC in accordance with its 
terms. WII r i i~~s t  :~lso honor our obligations under the Buenos Aires 
Conventio~~. 111 Icb:~st until all adherents have joined the UCC. 



of the general principle of affording copyrigl~t protection to tlie ~ o r k s  
of all authors, regardless of their nationality, would enhance our 
esteem abroad and give impetus to the development of copyright rela- 
tions among all nations. 
c. Conclusions 

As we see it, we have little to lose and much to gain by extending our 
copyright statute to the tt-orks of foreign countries generally, without 
regard to the existence of reciprocity. There are, however, two quali- 
fications of this principle that we would suggest : 

(1) Additional countries should be encouraged to adhere to the 
Universal Copyright Convention. Works originating in countries 
belonging to the convention are now exempted from certain formal 
requirements of our statute, and we mould continue to extend these 
special advantages to U.C.C. works. 

(2) The President should be authorized to withhold, suspend, or 
restrict the statutory protection afforded to tlie works of a particular 
country. This power should be available in special situations, or in 
cases of discrimination against U.S. citizens-although, of course, it 
would not be exercised in violation of our treaty obligations. There 
would probably not be many occasions to use this power. 

5. RECOMMENDI\TIONS 

(a) Sections 9(a) and 9 b) should be replaced by a provision ex- & tending the statute to all oreign a i d  domestic works on the same 
basis, but wit11 a proviso authorizing the President to withhold. sus- 
pend, or restrict statutory protection for tlie works of iiationals or 
domiciliaries of any country. 

( b )  The present exemptions enjoyed by foreign works that qualify 
under the Universal Copyright Convention should be continued in 
substance. 

1. BACKGROUND 

Before the International Cop right Act of 1891, the works of for- 
eign authors had been freely anBwidely pirated in the United States. 
The piratical printing of foreign works had become such a large part 
of the domestic printing industry that the printers opposed any exten- 
sion of copyright to foreign works unless their interests were pro- 
tected. They insisted upon requiring printing in the United States 
as a condition of U.S. copyright, not only for foreign works but for 
the works of U.S. authors as well. 

The result mas the "manufacturing clause" in the act of 1891 which 
provided that "in the case of a book, photograph, chromo, or litho- 
graph," the copies which had to be deposited to secure copyri ht "shall 
be pnnted from type set within the limits of the United gtates" or 
from other printing devices made in the United States. The act also 
prohibited the importation of copies of certain types of copyrighted 
works that had been manufactured abroad. 

The manufacturing clause was the price exacted by the printers 
for the establishment of international copyright pr-otection in the 
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United States. I t s  purposes were to preserve for the U.S. printing 
industry the business it had derived from the piracy of foreign works, 
and to protect it a ainst foreign competition. Whatever justification 
may have existed f or the manufacturing clause in 1891, however, i t  is 
now considered an ailomaly in our copyright lam. No other country 
requires domestic manufacture as a condition of copyright protection. 

When first enacted the manufacturing clause r uired that the work "b be printed in the United States before its pu lication anymhere. 
Sinco foreign works are normally first printed and published abroad, 
this requirement mas so difficult and expensive to meet that it operated 
to deny copyright protection in a great many cases. The provision 
has been modified several times since 1891 to ameliorate some of its 
more drastic effects. 

Foreign countries have long protested against the rquirenlent that 
their works, in order to have copyright protection in the United 
States, must be printed here. I n  the preparation of the Universal 
Copyright Convention they insisted upon the provision, which was 
adopted, exempting the works of other member countries from any 
requirement of domestic manufacture. Accordinaly, the statute was 
amended in 1954 (effective in 1955) to exempt yoreign works that 
qualify for protection under the U.C.C. 

2. THE PRESENT LAW 

The manufacturine clause is found in section 16 of the present 
statute, supplemente$ by sections 17, 18,22, 23, and 107. Tho provi- 
sions of these sectioils are now an intricate and abstruse tangle of 
general requirements, exceptions, and special procedures. If  the sub- 
stance of an of these provisions is to be retained in a new statute, 

cation. 
9 the present anguage is badly in need of clarification and simpli6- 

I n  substance, section 16 provides that the various steps in the manu- 
facture of English-language books and periodicals must be performed 
in the United States, and that with certain exceptions the same re- 
quirements apply to lithographs and photoengravings. Sections 17 
and 18 require an affidavit of domestic manufacture in the case of 
books subject to the manufacturin clause, and prescribe penalties 
for knowingly making a false affi '7 avit. Section 107 prohibits im- 
portation, except for certain limited purposes, of copies of copy- 
righted English-language books manufactured abroad. 

Sections 22 and 23 provide a partial exception to the manufnctur- 
ing requirements. An "ad interim copyright," lasting 5 years, may 
be secured for English-langna e books or eriodicals first published 
abroad, by registration in the 8opyright 0 k ce within 6 months. An 
ad interim co yright permit.3 the copyright owner to import u P %.to i,500 copies o the foreign edition during the 5-year period of a in- 
terim protection, so that he may test the U.S. market and dotermine 
whether it would be worthwhile to manufacture an edition in the 
United States. If  an edition is manufactured and published in the 
United States within the 5-year period, the ad interim copyright may 
be extended to the full copyright term. 

Section 9 c) exempts foreign works rotected under the Universal 
Copyright A onvention from the manu f' acturing requirements, the rtd 
interim provisions, and the importation restrictions. 
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3. EFFECT O F  THE I'RESENT LAW 

a. Books and periodicals i n  the English language 
The manufacturing clause has its most direct impact upon English- 

language books and periodicals by U S .  authors, or by foreign authors 
~ 1 1 0  are not covered by the Universal Copyright Convention. These 
works are denied full-term copyright unless they are printed in the 
United States. 

If ,  for example, a U.S. citizen writes a book in English and has it 
printed abroad, he is faced with a number of difficulties. In  order 
to secure any protection in the United States he must publish his work 
abroad and register a claim to ad interim copyright within 6 months 
of publication. Under his ad interim copyright he can import only 
1,500 copies: if he wishes to sell more than 1,500 copies in the United 
States, he must either abandon his copyright or manufacture an edi- 
tion in the United States. And most important, 11e will lose copy- 
right protection at  the end of the 5-year ad interim term unless he 
manufactures and publishes a U.S. edition within that period and 
then registers a full-term copyrigllt claim. 

The same dSculties face foreign authors who write works in Eng- 
lish that are not covered by the Universal Copyright Convention. 

• And while American authors could normally be expected to have their 
~rorks  manufactured in the United States, this is not the case with 
most foreign authors. The result in the past has been to deny pro- 
tection altogether to many foreign works. Foreign countries, how- 
ever, may now obtain exem tion for the works of their authors by 
oinin the U.C.C. Several nglish-speaking countries, including the 

Lnite f E 
Kingdom, have done so, and others-such as Canada, Aus- 

tralia, and New Zealand-may be expected to join in the future. 
6. Books and periodicals in a foreign language 

Books and periodicals "of foreign origin" in a language otlier than 
English are exempted from the nlaiiufacturing requirements and the 
iin ort prohibitions. The phrase "of foreign origin," however, has an 
uii f ortunate and perhaps unforeseen result: a foreign-language book 
or periodical by a U.S. citizen is denied copyright altogether if the 
first edition is printed abroad. I t  is not even eligible for ad interim 
protection, since the statute inakes ad interim copyright available 
only for English-lanpage books and periodicals. 

The domestic printlng industry has not been concerned about for- 
eign-language works, and the present requirement has caused hard- 
ships in a nuinber of cases. Thus, if the inanufactur~ng requirements 
are retained, we believe the exemption of foreign-language works 
s1101ild be extended to those by U.S. authors. 
c. Lithographs and photoengravings 

Many pictorial works are excluded from the provision extending 
the manufacturing requirements to lithographs and photoenuravinp : 

(1) Foreign works protected under the Universal copyright 
Convention are exempted from the manufacturing requirement. 

(2) Pictorial works not produced by a lithogmphic or photo- 
engraving process-including etchings, hand engravings, photo- 
gravures, and collotypes-are not affected by the requirement. 

(3)  Section 16 s ecifically exempts lithogrnplls 2nd photo- 5'l engravings where "t e subjects represented are located in a for- 
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eign country and illustrate a scientific work or  reproduce a work 
of art." This ambiguous provision has been construed as exempt- 
ing any reproduction of an a r t  work or technical drawing located 
abroad. 

I n  effect, reproductions of pictorial works by artists residing abroad 
mill usually be excluded from the manufacturing clause, while lith- 
ographs and photoengravings of works by artists in the United States 
will be subject to that  requirement. W e  believe that this provision is 
of no substantial benefit to  the U.S. printing industry, but i t  has 
been the cause of considerable confusion and of abandonment of some 
copyright claims. Even if a manufacturing requirement is retained 
for books and periodicals, we would recommend dropping i t  for 
lithographs and photoengravings. 

4. CONSIDERATIONS FOR A NEW LAW 
a. Zn general 

I t  is hard to see the basis in logic or principle for deilyiilg copyright 
protection to authors as a means of protecting printers against foreign 
competition. With the possible exception of the printers themselves, 
all roups concerned a pear to agree that copyright should not be P confitioned upon manu acture in the United States. 

Foreign authors will usual1 have their works printed and published 
first in their own countries. f n those instances where there is a large 
U.S. market for a foreign work, a U.S. edition is likely to be printed. 
Rut in most cases it is a burden on foreign authors to require, as a 
condition of copyright protection, that they have their morlts reprinted 
here. -.-- -. 

U.S. authors will normally have their works manufactured in the 
United States, but there are special situations in which their works 
are manufactured abroad for  practical reasons ; for example : 

Where the author resides or  is stationed abroad; 
Where the work is in a foreign language or  is aimed a t  a - - - 

f o r e i r  market; 
W ere a foreign publisher is the only one offering to  publish 

the work; 
Where the market for the work is so small, as in the case of 

some scholarly or technical works, that printing must be procured 
wherever the cost is lowest; o r  

Where the special quality needed, as  in the case of some ar t  
reproductions, requires the unique skills of certain foreign ar- 
tisans. 

I n  these situations i t  seems unjust to deprive U.S. authors of copy- 
right protection if they do not have their works printed in the United 
States. 
6. Effect on printing indwtry 

In  1891, and in 1909, there was concern about protecting the "infant" 
printing lndustry against foreign competition. Even then, however, 
the device of protecting rinters by denying or  restricting an author's 
copyright was questiona \ le. I f  the printing ind~lstry needs this sort 
of protection today, we believe that  a limitation on imports, without 
depriving authors of copyright, would be sufficient. Moreover, as long 
as the import limitation is tied to copyright, i t  mill give no protection 
to printers against foreign editions of works not under copyright. 



The present provision for  the importation of 1,600 copies of a for- 
eign edition under a 5-year ad interim copyriglit was :~tloptcd in 1949 
with the full support of the pr in te~s .  They wcrc : L I ) [ ) : L ~ ~ I I ~ I Y  satis- 
fied tliat the printmg industry would not be thrc:~telic~l l)y 1)cll.lrlilting 
a 5-year period of copyright protection for worlrs l)rir~ltltl : i l )~ .o:~cl ,  as 
long as imports were limited to 1,500 copies. During tliu 11~:~l'iligs ill 
1954 on the Universal Copyright C o a v e n t i ~ n , ~  liowevc~., so111t~ 1.tB1)re- 
sentatives of the printers opposed the complete removal o f  t11o I I I : L I ~ ~ I -  
facturing requirement and the import limitation, for l'ol-cig~~ $5 0131is 
protected under the convention. 

It seems apparent that an import limitation, rather tlinri ~ I I V  tlcr1i:~l 
or curtailment of copyright, is the eflective method for  ~ ) r ~ ) t ~ ~ c . t  i l l ?  

the printing industry against f o r e i p  competition. The 1iinil:~l ior~ of 
copyright to the 5-year "ad interim" term seeins to be of no IT:LI 
benefit to the printers. The copyright owner of a work p ~ i ~ l t ~ t l  
abroad who finds no U.S. market for more than 1,500 copies is 1101 

likely to reprint in tlie United States, though faced with the loss o f  
copyrioht after 5 years. On the other hand, if there is a U.S. marlrct 
for su~stant ial ly more than 1,500 copies, the import limitation is 
likely to cause the printing of a U.S. edition. 

Data presented a t  the 1954 hearings on the Universal Copyright 
Y 

Convention showed that- 
U.S. book exports greatly exceed impel-ts. 
Even when foreign editions can be imported without limit, as  in 

the case of books in the public domain, U.S. editions are geiierally 
preferred in the domestic market, and i t  is usually more eco- 
nomical to print a domestic edition when there is a market for 
2,500 copies or more. 

Statistics have been collected on im orts of co yrighted E n  lish- S B lnngua e books since the United King om joined t le  Universal 6opy- 
right Eonvention in 1957. They indicate that even though British 
editions could have been imported without limit under the U.C.C. 
exemption, no great number has been imported in more than 1,500 
copies. 
c. ConcZu..siom 

We believe that there is no jnstification for denying copyright pro- 
tection, or  cutting i t  off after 5 years, for  failure to manufacture an 
edition in the United States. The effect on authors is severe. They 
lose not only the right to reproduce their works in printed form, but 
also the other rights, often more remunerative, to use their works in 
motion pictures, broadcasts, plays, etc. Moreover, withholding or  
cutting off copyright from works printed abroad has proved to be of 
little or  no benefit to the printing industry. I f  printexas need protec- 
tion against fore@ competition, i t  should be afforded by other means 
such as an import limitation. 

Whether an import limitation is still needed for  the protection of 
the printing industry against foreign competition is an open question 
that we consider beyond the province of copyright. W e  see no reason 
why import restrictions, if found necessary, should be tied to copy- 
right or confined to copyrighted works. I n  any event, even if the 

- 

Hearings before subcommittees of the Senate Committees on Foreign Relations and on 
the J~~dlclary.  Apr. 7 and 8, 1954, on tbe "Universal Copyright Convention and Lmplement- 
ing Legislation" (Ex. M and  S. 2550. 83d Cong., 1st srss.). 
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I,:IOO (.o11y limit on imports is retained, we believe that the copyright 
1 ~ 1 ~ ~ 1 ( ~ c t , i o 1 1  of authors should not depend upon printing in the United 
SI 11lc.s. 

6 .  RECOMMENDATIONS 

( n )  The requirement of mai~ufacture in the United States as a con- 
tlition of copyright (sec. 16) and the related provisions dealing with 
nllidavits (secs. 17 and 18) and ad interim copyright (secs. 22 and 23) 
-1lould be eliminated. 

( b )  The prohibition against the importation of copyrighted Eng- 
lish-language books manufactured abroad (sec. 107) and the provi- 
sion for importing up to 1,500 copies under ad  interim copyright (sec. 
16) should be eliminated. I f  Congress finds that an  import limitation 
on English-language books is necessary for the protection of the U.S. 
~ r in t ing  industry, the limitation need not be confined to copyrighted 

books, and i t  should be provided for in legislation other than the 
copyright statute. 

C. OTHER IMPORT PROVISIONS 

1. UNCOPYRIGHTED WORKS BEARING FALSE NCWXCE 

u, The  statutory provision and i t s  background 
Section 106 prohibits the inlportation of articles bearing "a false 

notice of copyright when there is no existing copyright thereon in the 
United States." This prohibition supplements section 105 which pro- 
vides a criminal penalt for the fraudulent sale or  importation of 
uncopgrighted articles gearing a false notice. The criminal provi- 
sions are discussed below in chapter XI. 

The false notice provisioils of sections 105 and 106 mere carried over 
from pre-1909 stat,~ites under which copvright mas secured by regis- 
tration prior to publication of the ~ o r k .  Before 1909 a copyright 
notice in published copies was a factual representation that a copy- 
right claim bad been registered, and i t  was possible to determ!ne 
whether or  not a notice was false simply by checklng the registration 
records. This is no longer true. 
6. Section 106 now inoperative 

Copyright is now secured by publication with notice, 2nd registra- 
tion is made later. The notice 1s a declaration that copyright is being 
claimed, and would not be fslse as long as n claim could rensonablx be 
asserted. Whether a particular notlce is false is now a question in- 
volving a legal determination of the copyrightability of the article 
and the good faith of the claimant. 

It is wholly impracticable to expect the custoins officers to recognize 
that a notice may be false, or to exclude articles on this ground. I n  
any case where the question might be raised, the falsity of the notice 
should be a matter for ji~dicial determination. We  bellere, therefore, 
flint section 106 is riot n suitable method for preventing import a t '  lon 
of articles bearing a f:ilsc notice. This purpose shol~ld be accorn- 
plished by means of a proyision, such as that in section 105, under 
which a person who know~nxly imports an article hearing a false 
notice is subject to crilnir1:11 ~)~~osecntion. 



2. PIRATICAL COPIES 

a. The present statutory provision and regulations 
Section 106 also prohibits the importation of "any piratical copies of 

any work copyrighted in the United States." Section 107 repeats this 
prohibition with respect to piratical copies of "any book," but adds 
nothing to section 106. 

The statute does not define "piratical copies," l ~ t  the phrase has 
been understood to menn copies made without the :~utlioriz:~tion of the 
copyright owner. "Piratical copies" are, of course. infringing copies, 
and the copyright owner could sue for  infringem?nt in the United 
States after piratical copies made abroad had been imported nnd dis- 
tributed here. The statute is designed to prevent the iinportution of 
infringing copies in the first instance. 

Section 109 directs the Secretary of the Treasury and tlie Post- 
master General to make rules and regulations for enforcement of the 
import prohibitions. The substance of the regulations now in force 
(19 C.P.R. secs. 11.18-11.21) is as follows : 

(1) Copyright claimants seeking to stop the importation of 
piratical copies must file an application with customs, accompanied 
by material identifying the work and a fee of $75. 

(2) Customs collectors may bar articles if satisfied that they 
are piratical. "Piratical copies" are defined in the regulations as 
"actual copies or substantial reproductions of legally copy- 
righted works produced and imported in contravei\tion of the 
rights of the copyright proprietor." 

(3)  I f  the importer objects, the copyright claiinant may be 
required to post a bond, and the articles are then detained until 
the Bureau of Customs determines whether or not they are 
piratical. 

b. Problems of e n f o r c e m n t  
The basic policy of prohibiting importation of piratical copies is 

well established in the United States and other coiintries. Enforce- 
ment of the prohibition, however, has inherent difficulties. I t  requires 
customs officers to decide questions of law and fact which are some- 
times complex or beyond their ability to investi ate. Par-ticularly 
troublesome are contested claims that commercia a r t  ~ o r k s  being 
im orted are piraticnl copies. 

f 
$he present customs regulations give the importer the opportunity 

to show that the articles are not piratical, and seek to safeguard him 
against loss for a wrongful detention. And he may appeal customs 
decisions to the courts. A t  any rate the possible shortcomings in the 
administrative process do not a pear so serious as to require abandon- 
ment of the prohibition. ~odi t fca t ions  in the present repulations may 
be called for, but we would rely on the Treasury Department to make 
them. 

3. AGREEMENTS TO DIVIDE INTERSATIONAL MARKETS 

When arrangements are made for  both a U.S. edition and a foreign 
edition of the same work, the publishers frequently agree to divide 
the international markets. The  foreign publisher agrees not to sell hie 
edition in the United States, and the U.S. publisher agrees not to sell 



llis edition in certain foreign countries. I t  has been suggested that 
the import ban on piratical copies should be extended to bar the 
importation of the foreign edition in contravention of such an 
agreement. 

Some countries, including the United Kingdom, bar importation in 
this situation, apparent1 on the ground that, even though the copies 
were authorized, their sa 9 e in violation of a territorial limitation would 
be an infringemeilt of the copyright. I n  the United States, there is no 
clear decision as to whether the sale of authorized copies beyond a 
territorial limitatioll is an infringement. Bu t  the import ban on 
"piratical copies" does not seem to apply to authorized copies. 

We assume, without considering the antitrust questions involved, 
that ag~eements to divide international markets for copyrighted works 
are valid and ellforcible contracts as between the parties. But  we do 
not believe that the prohibition against imports of piratical copies 
should be extended to authorized copies covered by an agreement of 
this sort. To  do so would impose the territorial restrictioil in  a private 
contract upon third persons with no knowledge of the agreement. And 
even as between the parties, Customs does not seem to be an  appro- 
priate agency for the enforcement of private contracts. 

4. RECOMMENDATIONS 

(a) The provision of sectioil 106 prohibiting importation of any 
article bearing a false notice of copyright should be deleted. 

( b )  The prohibition in section 106 against importation of "piratical 
copies"--i.e., copies made without authorization of the author or any 
other copyright owner-should be retained in  substance. 

( c )  The provision of section 109, authorizing the Secretary of the 
Treasury and the Postmaster General to prescribe rules and regula- 
tions for the enforcement of the import restrictions, should be re- 
tained in substance. 
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CHAPTER XI 

MISCELLANEOUS PROBLEMS 

A. GOVERXMENT PUBLICATIONC ' 
1. THX PRESENT LAW AND ITS BACKGROUND 

a. The law) before 1895 
Before 1895 the statutes were silent as to the copyrightability of 

material emanating from governmental bodies. During the 19th 
however, a series of court decisions had established the rule 

b. The Printing Law of 1895 

See "Copyrlght Law Revlalon Studs No. 33" (Senate committee print). 
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4. VIEWS O F  COVERXXEXT ACEXCIES 

manner. 
These, of course, are unusual situations. The agencies concerned 
agree that no copyright protection is needed for the great bulk of 
their publications, but they feel that execeptions to the general pro- 
hibition should be authorized in extraordinary cases. 

676882-63-10 
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I n  the past,. special legislation has been proposed to permit copy- 
right in individual works of the Government, and a few bills of this 
character have been enacted. 

6 .  CONCLUSIONS AS TO THE COPYRIGIIT PROHIBITION 

We agree with the basic principle that works produced by the 
Government should be open to the widest possible dissemination. 
We would therefore retain the general prohibition against copyright 
in "Government publications," with that term being defined as works 
produced for the Government by its employees. 

We believe, however, that provision should be made to permit 
exceptions in unusual cases, without requiring the aoencies to seek 
special legislation in each instance. It does not seem gasible to spell 
out the appropriate exceptions in the statute, and we think it would 
not be advisable to authorize each agency to establish its own stand- 
ards. ,I better procedure, we suggest, would be to empower a central 
agency-possibl the Congressional Joint Committee on Printing or 
the Bureau of t i e B u d g e t t o  permit exceptions in particular situa- 
tions. This would provlde for the development of uniform standards 
for the Government as a whole, with controls to assure that copyright 
is permitted only in special cases where the extraordinary circum- 
stances warrant the departure from the general rule. 

The public would be informed of the copyright in any particular 
case bu the copyright notice required to appear in all published copies. 

6. TRANSFERS OF GOVERNMENT-OWNED COPYRIGHTS 

Ownership of copyrights by the Government raises a problem that 
has been encountered with Government-owned patents. There is no 
established procedure enabling Government agencies to grant exclu- 
sive licenses to use patents held by them, or to transfer ownership of 
the patents. We su est that the central agency empowered to permit 
the copyrighting of6overnment publications be further empowered 
to permit the exclusive licensing or transfer of Government-owned 
copyrights. 

7 .  PRIVATE WORKS PUBLISHED BY THE QOVERNMENT 

saving clause in the present section 8 is intended to assure that 
the copyri ht of a private person is preserved when his work is pub- 
lished by t % e Government. We believe the saving clause needs to be 
supplemented in two res ects: 

( a )  It now provides f' or the preservation of a L'subsisting copy- 
right," which might be understood as referring only to a copyri ht 
previously secured under the statute. I t  should be made clear t, f at 
the rights of a private owner are likewise reserved when his previ- 
ously unpublished work is published by the 8 orernment. 

(6 )  I n  the absence of a copyright notice in a Government document 
containing privately owned material, the public may be misled into 
assuming that the document is a Government publication in the public 
domain. We propose that when the Government publishes a docu- 
ment containing privately owned material, it  should be required to 
insert a notice identifying that material. 
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b. Notice 

C. CRIMINAL PROVISIONS 

1. WILLFUL INmINGEMENT FOR PROFIT 

infringements. We favor retaining them. 

2. FRAUDULENT USE OR REMOVAL O F  NOTICES 

Section 105 provides criminal penalties against the following acts: 
(a) Inserting a copyri h t  notice, m t h  fraudulent intent, in 

"any uncopyrighted artic1S7; 
(b )  Removing or altering, with fraudulent intent, the copyright 

notice upon "any article duly copyrighted" ; 
( G )  Issuing, selling, or importing any article with lrnowledge 

that i t  bears a copyright notice and "has not been copyrighted m 

' +lC "('o~yrlpht Lnw Revleion Study No. 24'' (Senate eommlttee print). 
' +.I- "('opyrlpht Lnw Revlslon Study No. 10" (Senate commlttee print). 





I in one State to enforce it against the defendant when he is located in 
another State. We believe these provisions should be retained. 

3. REYIEW BY APPELLATE COURTS 

Section 114 says merely that the decisions of the Federal district 
courts in copyright cases are reviewable on a pea! as rovided else- : e where bv law. Review of all district courts ecislons v the circuit 
courts <f ap eals and the Supreme Court are provides for in the 
Judicial Co 2 e. 

4. RECOMMENDATIONS 

(a) The first sentence of section 112 and section 114 sl~olild be 
deleted as superfluous. 

d 6 )  The second sentence of section 112 and section 113, which pro- 
vi e for the service and enforcement of injunctions anymhere in t,he 
United States, should be retained in substance. 

1. THE PURPOSE AND NATURE OF PERFORMING RIGHTS ORGANIZATlONR 

I n  the United States, as in virtually every other major country, 
copyright owners have found i t  necessary as a practical matter to plnro 
their musical works in a pool for the licensing of public performnricc~s. 
Musical performances are given so widely that no one copyright o\vurr 
could police all performances of his music or collect the royalticas t111n 
him. And on the other hand, persons who give performar~ces o f  
man musical works, such as broadcasters, would find i t  impracticnl B to o tain licenses from, and pay royalties to, each of the many copy- 
right owners individually. 

Organizations have therefore been formed to combine the musicnl 
compositions of many owners into 3, single catalog for which the 
organization issues performing licenses and collects royalties. 

Inherent in any organization of this sort is the potential danger 
of monopolistic control and discrimination, both as to users seeklrig 
licenses and as to copyright owners seeking to participate. I n  this 
respect a performing rights organization is comparable to a public 
utility. 

2. PERFORMING RIGHTS ORGANIZATIONS ABROAD 

I n  most foreign countries there is only one performing rights or- 
anization, operated under some form of government control. The 

following are some of the typical methods by which these organiza- 
tions are regulated abroad : 

Government approval must be obtained for the establishment 
of a performing rlghts organization ; 

Royalty rate schedules must be filed with the government and 
ap lied nondiscriminately ; 

6oyalty rates are made subject to review and adjustment by a 
tribunal upon complaint ; 

Lists of the musical works in the organization's catalog, or lists 
of its members, must be filed periodically with the government; 
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T h e  admission of copyright owners to membership in the or- 
ganization, and the distribution of its revenue among the mem- 
bers, are made subject to  government regulation or  review. 

3. PFXFORMING RIGHTS 0RGANIZ.ikIONS I N  TIlE CSITED STATES 

a. Organizations now operating 
I n  the United States there are now two principal performing rights 

or anizations--the American Society of Composers, Authors, and 5 P u  lishers (ASCAP) ,  and Broadcast Music, Inc. ( B M I )  . Between 
then1 they license the public performance of the great bulk of copp- 
righted music. A third organization, SESAC, licenses n relatively 
small catalog of music. 

A S C A P  1s a membership organization of music \vriters and pub- 
lishers, started in 1914. I n  1958 it had about 4,600 writer and 1,100 
publisher members. I t s  gross revenue for 1960 \ras about $32 million. 
I t s  net revenue, af ter  expenses, is distributed among its members, 50 
percent to the writers and 50 percent to the publishers. 

BMI was organized in 1939 by the broadcasting industry as  a coun- 
te~~weight  to ASCAP. I n  1958 it  licensed the music of about 2,600 
publishers, many of which were currently inactive, and a number of 
individual writers. I t s  gross revenue for 1960 \\-as about $12 mill~on. 
BMI  is not intended to make a profit. I t s  royalty schedules are ad- 
justed to produce the revenue needed to defray its expenses, establish 
a reserve, and make payments to  publishers and writers at stipulated 
rates. 

S1i:SAC is n privately owned corporation established in 1930. AS 
of 1958 it licensed the music of 284 publishers with a catalog of about 
280,000 works, largely of specialized varieties. I t  is operated for 
profit and makes payments to its publisher members at stipulated 
rates. I t s  gross revenue is not known. 
b. The preaent method of regulation 

The copyright statute makes no mention of performing rights 
organizat~ons, nor is there any other Federal ~ t a t u t e ~ f o r  their regu- 
latlon. Nevertheless, there has been official recognition of the need 
for these organizations and of the necessity to guard against abuses of 
their nionopolistic position. Antitrust proceedings by the Depart- 
ment of Justice resulted in the acce tance by ASCAP and B X I  of 
conselit decrees in 1941, and the ASZAP decree ~ m s  amended in 1950 
; I I I ( ~  inao. 



a i d  suggestions have beer1 made t.hat they should be regulated by an 
administrative agency under statutory provisions. 

Whether and how these organizations should be further regulated 
is a problem that will require extensive investigation and study. Sev- 
eral agencies of t,he Government have been concerned wit,h some of 
their activities. We have made no study of this problem since we 
believe i t  is beyond the range of the present project for revision of 
the copyright law, but we suggest that consideration should be given 
to developing legislation for its solution. 

4. RECOMMENDATION 

Whether performing rights organizations should be further regu- 
lated, and the appropriate method for their regulatjon, involve prob- 
lems that are too large and complex to be dealt wlth in the present 
program for copy right law revislon but Congress should make it  the 
special subject of comprehensive study. 
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CHAPTER XI1 

ADMINISTRATIVE PROVISIONS 

Sections 201-216 of the present law rovide for the organization of 
the Copyright Office in the Library o f Congress, and for the admin- 
istration by that Office of the deposit and registration system. For the 
most art, these rovisions are satisfactory in substance, though they 
cou ldk  improve 5' in form and detail. 

We have already proposed, in chapter VII, parts B 2 d and C 5 c, 
that certain changes be made in sections 209 and 214. The discussion 
below covers other substantive changes that we believe should be made. 

1. SECTION 203  NOW OBSOLETE 

Section 203, which dates back to 1909, specifies certain procedures 
under which the fees received by the Copyright Office are to be de- 
posited and acwunted for. Since the enactment of the Budget and 
Accounting Act of 1921, which authorized the General Accounting 
Office to audit and settle the accounts of all Government agencies, the 
provisions of section 203 have been superseded by procedures pre- 
scribed by the General Accounting Office. 

Section 203 should be deleted. 

1. I N  GENERAL 

The registration of co yright claims in the Copyright Offica is in- 
tended to produce a pub f ic record that identifies the work and shows 
facts determinative of the validity, ownership, and duration of the 
claim. This information is derived from the claimant's application 
for registration and the deposit copies of the work. 

The present law does not s cify directly what information is to 
be given in the application. gct ion 209 does so indirectly, however, 
by requiring that specified information be shown in the certificate of 
registration. Most of this information, for both the public mwrd and 
the certificate. must be obtained from the application. 
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2. INADEQUACY O F  SECTION 209 

Section 209 was designed to enumerate the facts to be shown in the 
certificate, but this enumeration has proved to be incomplete. For 
example, it does not include the following: 

The place of publication, which is now pertinent where copy- 
right is claimed under the Universal Copyright Convention. 

The fact that a work is a new version of a preexisting work. 
The limitation of the claim to the new material only, where a 

work contains both preexisting and new material. 
Data distinguishing the particular work from other editions 

or versions. 
The Copyright Office has sought to fill these gtps by calling for in- 

formation in the applications beyond that enumerated in section 209, 
and by including this additional information in its records and in the 
certificates. It is not clear, however, whether the provision that the 
certificate is prima facie evidence of the facts stated therein extends to 
all the facts given in the certificate or only to those enumerated in 
section 209. 

n. NEED FOR FLEXIBILITY 

Some of the information needed differs for various kinds of works 
and various situations. The required information will be changed in 
some respects when the present law is revised. Further changes will 
no doubt become necessary in the future as  new conditions develop. 
For these reasons, we believe that the specification of the information 
to be contained in applications, registration records, and certificates 
should be broad enough to elicit all relevant information, and flexible 
enough to fit various and changing conditions. 

4. RECOMMENDATIONS 

D. RECEIPT FOR COPIES DEPOSITED 

1. PROVISION IN QUESTION 

The last sentence of section 209 provides that, in addition to the 
certificate of reestration, "the Register of Copyrights shall furnish, 
upon request, without additional fee, a receipt for the copies of the 
work deposited to complete the registration." 

Since the certificate of registration shows that the required copies 
or  t,he work have been deposited, there is no need for an additional 
I ~~l'c~ipt. These receipts have rarely been requested. 

0 1 1  the other hand, a recommendation made earlier in this report 
( 1 . 1 1 .  VTT, pt. C 6 b)  contemplates that some deposits may be made 
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without registration. I n  such cases the depositor who wishes to have 
a receipt should bc given one. But since no registration fee would be 
paid in connection with the deposit, we propose that a small fee- 
possibly $1-be charged for  issuance of the receipt. 

2 .  RECOM MENDATIONS 

(a) The provision in section 203 requiring issuance of a receipt, 
upon request, for copies deposited in connection with registration 
should be deleted. 

( b )  The statute should provide that a receipt will be issucd, upon 
request and payment of a small fee, for copies deposited without 
registration. 

E. T ~ I E  CATAL~O OF COPYRIUHT ENTRIES 

1. PKlNTED CATALOG NOW REQUZRED 

Sections 210 and 211 require that an indexed catalog of all copy- 
right registrations be printed a t  periodic intervals, and that it be 
distributed to customs and postal officials and offered for sale to the 
public. 

The  printed catalog--designated the "Catalog of Copyright En- 
tries9'-was originally designed in 1891 to assist customs and postal 
officials in enforcing restrictions on the importation of copyrighted 
works. A t  the same time, it was anticipated that the printed catn- 
log would be useful to the public as a local source of copyright in- 
formation and as a national bibliography. 

When provision was  later made for the free distribution of Gov- 
ernment documents to depository libraries throughout the Nation 
(44 U.S.C. secs. 82-89), the "Catalog of Copyright Entries" was in- 
cluded among the documents distributed. 

The printed catalog is issued semiannually in eight separate parts, 
each covering one or  more classes of works. The elght parts together 
cover all copyright registrations made during a 6-month period. 

3. USE6 OF THE PRINTED CATALOG 

a. Uae by  the public 

'See "Copyrtgbt Law Revlslon Study NO. 21" (8enate commtttee print). 



usr I ~ : ~ r &  01. 1 1 1 ~  c;t:110~ a ~ ~ G i h l Y o ~ r : ~ ~ h i e s  for their o\r7n intirnnl plir- 
poscs. 'I'hr surveys indicntc further that the p~iblic malres esrc.~lsi~e 
11sc. of the c.:iralog in :I few libraries located in the major 1)ublisliing 
a n d  c>rirt!rtninment centers, but malies little or  no use of the catalog in 
ot I ~ r r  1 ibraries. 

'l'lle copqrifiht info~.mation given in the printed catalog is. of 
course, available i ~ r  the records liept in the Copyright Office. Many 

ersons consult these records in the Office, o r  have a record search made 
fo r  them by the Office . But the printed catalog is undoubtedly a 
great conveniece for subscribers who have constant need for  copyright 
information, and for a n  unknown number of persons who use the 
catalog in public libraries. 
b. L'se in the Copyright Office 

never been used for this purpose. 

3. COST O F  THE PRISTED CATALOG ; POSSIBLE CCRTAILMENT OR SWSTITCTES 
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on microtilm: if found to be less costly and equally useful, copies of 
the rnicrolilm, instead of the printed catalog, might be made available 
to the public. 

\Ye spggest that the Register of Copyrights should be authorized to 
determine. on the basis of periodic appraisals of their usefulness and 
cost, ~ h e t h e r  the various parts of the catalog should be issued and in 
what form. 

4. RECOJIJIESDATIOSB 

(a )  Ii~steacl of requiring that the Register of Copyrights prepare 
a printed catalog of all copyright registrations, the statute should an- 
thorize him to prepare catalogs of registrations in such form and with 
such content as he may determine. 

( b )  The catalogs should continue to be available for free distribu- 
tion to  librnries and for sale to the public. 

F. FEES 

1. FEE RATES IN QENERAI. 

necessary. 
2. REQISTRATION FEES 
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requires more time and work, on the average, than the processing 
of original registrations. 

3. FEES F O R  SPECIAL SERVICES 

The Copyright Office is occasionally requested to furnish special 
services not mentioned in the statutory fee schedule. For example, 
copies of some of its catalog cards are being supplied to several per- 
sons and groups at  the estimated cost of production. We suggest that 
a general provision be added to the fee schedule authorizing the 
Re ister to fix fees, cormnensurate with cost, for any services not cov- 
ere5 by the schedule. 

4. RECOMMENDATIONS 

( c )  The Register of Copyrights should be authorized to fix fees, 
commensurate with cost, for services not covered by the statutory fee 
schedule. 



A P P E N D I X E S  

APPENDIX A 

The following 34 studies are contained in a series of 11 Senate com- 
mittee prints on "Copyright Law Revision." 
First print : 

1. The History of U.S.A. Copyright Law Revision 1901-1954; by A. A. 
Goldman. 

2. Size of the Copyright Industries ; by TV. M. Blaisdell. 
3. The Meaning of "Writings" in the Copyright Clause of the Constitution; 

by staff members of K.Y.U. Law Review under the guidance of Professor 
Walter Derenberg. 

4. The Moral Right of the Author; by William S. Stmuss. 
Second print : 

5. The Compulsory License Provisions of the United States Copyright Law ; 
by Professor Harry G. Henn. 

6. Economic Aspects of the Compulsory License in the Copyright Law; by 
W. M. Blaisdell. 

Third print : 
7. Notice of Copyright; by Vincent A. Doyle, George D. Cary, Marjorie Mc 

Cannon, and Barbara A. Ringer 
8. Commercial Use of the Copyright Notice; by W. M. Blaisdell. 
9. Use of the Copyright Notice by Libraries ; by Joseph W. Rogers. 

10. False Use of Copyright Notice ; by Caruthers Berger. 
Fourth print : 

11. Divisibility of Copyright; by Abraham L. Kaminstein with supplements 
by Lorna G. Margolis and Arpad Bogsch. 

12 Joint Ownership of Copyrights ; by George D. Cary. 
13. Works Made for Hire and on Commission ; by Borge Varmer. 

Fifth print: 
14. Fair Use of Copyrighted Works ; by Alan Latman. 
15. Photoduplication of Copyrighted Material by Libraries; by Borge 

Varmer. 
16. Limitations on Performing Rights ; by Borge Varmer. 

819th print: 
17. The Registration of Copyright; by Professor Benjamin Kaplae 
18. Authority of the Register of Copyrights to Reject Applications for Regis- 

tration ; by Caruthers Berger. 
19. The Recordation of Copyright Assignments and Licensee ; by Alan Latman 

assisted by Lorna G. Margolis and Marcia Kaplan. 
Seventh print : 

20. Deposit of Copyrighted works ; by Elizabeth K. Dnnne. 
Zl. The Catalog of Copyright Entries; by Elizabeth K. Dunne and Joseph W. 

Rogers. 
Eighth print : 

22. The Damage Provisions of the Co~sr ight  Law: b s  William S. Strauss. 
23. The operation of the Damage ~rovisions of the' Copyright Law: An Ex- 

ploratory Study; by Professor Ralph 8. Brown, assisted by William A. 
O'Brien and Herbert Turkindon. 

24. Remedies Other ~ h a n ~ a m a g &  for Copyright Infringement; by William 
S. Strauss. 

25. Liability of Innocent Infringers of Copyrights; by Alan Latman and Wil- 
liam S. Tager. 

676682-63-11 
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Ninth print: 
26. The Unauthorized Duplication d Sound Recordings; by Barbara A. 

Ringer. 
27. Copyright in Architectural Works ; by William S. Stranss. 
28. C o ~ ~ r k h t  in ChoreoaraDhic Works: by Borge Varmer. - - . - 

Tenth p;ktT 
29. Protection of Unpublished Works ; by William S. Stranss. 
30. Duration of Oopyright ; by James L. Guinan. 
31. Renewal of Copyright ; by Barbara A. Ringer. 

Eleventh print : 
32. Protection of Works of Foreign Origin ; by Arpad Bogsch. 
33. Copyright in Government Publications ; by Caruthers Berger. 
34. Copyright in Territories and Possessions of the U.S.; by Borge Varmer. 

A 12th Senate committee print contains a subject index to the 34 
studies. 



APPENDIX B 

SUMMARY OF RECOMMENDATIONS 

(hambered as they appear in the report) 

CHAPTER 11--COPYRIGHTABLE WOFLES 

B 5. Specification of Chses  of CopyrightabZe W m h  
( a )  The provision of M i o n  4, making "all the writings of an 

author" copyrightable, should be eliminated. 
( b )  Section 5, which now lists the classes of works for pur 

registration, should be reformulated as a specification of kzEf 
gories of works copyri htable under the statute. The categories f should be stated in broa terms to cover all the classes of works now 
included under section 5 and m y  others that Congress may wish to 
add, and to allow coverage of these general categories in any new forms 
or media that may be developed. 

(c) The classification of works for purposes of administering the 
deposit and registration system should be left to administrative regu- 
lation by the Register of Copyrights with approval of the Librarian 
of Congress. 
C .  CopyrightabiZity of Certain Works 

1 d .  Works of "appZkd art" 
(1) The copyright statute should make it clear that, for purposes 

of registration, the "works of art" category includes pictorial, graphic, 
and sculptural works even though they may portray or be intended 
for use in useful &iclea, but that useful articles, as such, are not ac- 
ceptable for deposit. 

(2) When a copyrighted work of art is used as a design or decora- 
tion of a useful article, it should continue to have all the protection 
afforded by the copyright law. If the work is regisbred as a design 

m under the atant law or special design legislarticm, copyright protec- 
tion shoullterminate insofar ns it relates to useful articles, but if 
patent or design registration is not made, copyright protection should 
continue unaffeotad. * (3) The statute should not alter the distinctions drawn in this area 
by existing court decisions-that copyright in a piotorial, graphic, or 
sculptural work, portraying a useful article as such, does not &nd 
to the manufacture of the useful article itself. 
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2 c. Architectral drawings and structures 
( 1 )  The copyright law should continue to protect: 

(a) Architectural drawings, against the unauthorized making 
and distribution of copies : 

( b )  Nonfunctional architectural structures that constitute 
works of art, on the same basis as scudptural works of art ;  

( c )  Drawings for such a nonf~mctional structure, on the same 
basis as drawings for a scul tural work of art. 

( 2 )  The copyright law shou f' d not be extended to the design of 
functional architectural structures. Protection for these designs on 
a more limited basis should be considered in separate legislation for 
the protection of ornamental designs of useful articles. 

3 d. Choreographic works 
( 1 )  Choreographic works prepared for presentation to an audience 

should be mentioned specifically in the statute as a category of copy- 
rightable works. 

(2) They should be given the same protection as is accorded to 
dramatic compositions. 

4 d.  Sound recordings 
Sound recordings should be protected against unauthorized dupli- 

cation under copyright rinciples, but detailed recommendations are K being deferred pending rther study. 

CHAPTER III-RIQHTS O F  COPYRIGHT OWNERS 

A 4. Rights Specified in the Present Law 
( a )  Subject to certain limitations and exceptions to be discussed 

below, the statute should continue to  accord to copyright owners the 
exclusive rights to  exploit their works by ( 1 )  mahng and publishin 
co ies, ( 2 )  makin new versions, (3) giving public performances, an (4 making r w r  d s of the work. 

( 6 )  The resent revisions of section 1 granting these rights should 
be redraftefin sim$er and clearer language. 
B. Special Rights, Lirnitatiom, am? Exceptions 

1 c. Pair w e  i7~ general 
The statute should include a provision affirmin and indicating the 

scope of the principle that fair use does not ini!inge the copyright 
owner's rights. 

2 d. Photocopying 6y libraries 
The statute should permit a library, whose collections are available 

to the public without charge, to supply a single photocopy of copy- 
righted material in its collections to any applicant under the follow- 
ing conditions : 

( 1 )  A single hotocopy of one article in any issue of a periodical, g or of a reasona le part of any other publication, may be supplied 
when the a plicant states in writing that he needs and will use such P material so ely for his own research. 

( 2 )  A single photocopy of an entire publication may be supplied 
when the applicant also states in writing, and the library is not other- 
\visa informed, that a copy is not available from the publisher. 
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(3) Where the work bears a copyright notice, the library s110ultl 
be required to affix to the photocopy a warning that the material np- 
pears to be copyrighted. 

3 c. Limitations on the p e r f o m n c e  right 
(1) For nondramatic literary and musical works, the right of public 

performance sllould continue to be limited to such performances "for 
profit." 

(2) For dramatic works, the right of public performance should 
continue to apply to all such performances, whether for profit or not. 
(As recommended in ch. 11, C 3, this would be extended to chore- 
ographic works.) 

4 e. Extension of the performance right to m t i o n  pictures 
The statute should provide explicitly that the copyright owner of 

any motion picture shall have the exclusive right to perform (or ex- 
hibit) it in public, wit11 no "for profit" limitation. 

5 c. Public reception of broadcasts 
The statute should exempt the mere reception of broadcasts from the 

public performance right, except where the receiver makes s charge to 
the public for such reception. 

6 b. The  jukebox exemption 
The jukebox exemption should be repealed, or at least should be 

replaced by a provision requiring jukebox operators to pay reasonable 
license fees for the public performance of music for profit. The 
consideration of legislation proposed for this purpose should continue 
without awaiting a general revision of the law. 

7 f. The  compukory license for the recording of muszUSZc 
(1) The compulsory license provisions in sections 1 (e) and 101 (e) 

of the present statute should be eliminated. 
(2) Since elimination of the compulsory license would require nego- 

tiations between music publishers and record companies to make new 
contractual arrangements as to royalty rates, etc., we propose that the 
present compulsory license provisions be left in effect for 1 year after 
the enactment of the new law. 

CI3APTER 1%'-UNPUl&ISIIED WORKS: COMMON LAW AND STATUTORY 
PROTECTION 

works. 
E 3. When any holder of a manuscript has made it accessible to 

the public in a library or other archival institution- 
(a) The institution should be permitted to supply any appli- 

cant with a single copy of the manuscript for his use in research. 
( b )  The manuscript should be subject to fair use. 



CHAPTE.R V-DURATION O F  COPYRIGHT 

G. With respect to copyri hts secured under the new law- 
1. The copyright shod 8 endure for an original term of 28 years 

from the first public dissemination of the work (i.e., publication of 
copies, registration, public performance, or public distribution of 

H 4. AppZication of New Temn Provisions to PreeAting Works 
a. With respect to preexisting works not under copyright at the 

effective date of the new law- 
(1) Works in the public domain on that date should stay in 

the public domain. 
(2 Preexisting works that have not been published or regis- 

tere d before the effective date should come under the new law 
upon their first public dissemination after that date. But this 
should not apply to a dissemination that merely continues a series 
of disseminations begun before that date. 

6 .  With respect to copyrights subsisting at the effective date of 
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( b )  A "work of joint authorship" should be defined in the statute 
as  a work created initially by two or more authors with the object of 
integrating their contributions into a single work. 
D 4. Transfer of Rights 

( a )  The statute should reco ize the divisibility of copyright own- 
ership. Specifically, it shoul f' provid* 

( 1 )  That any of the various rights comprised in a copyright 
may be assigned separately. 

( 2 )  That an exclusive license or other exclusive transfer of any 
pnrticular right constitutes an assignment of that right. 

(3) That the assignee of any particular right may sue in his 
own name alone for infringement of that right; but that the court, 
in its discretion, may require that notice of the suit be given to 
other persons appearing to have an interest, in the suit and may 
require or permit the jolnder or intervention of any such persons. 

( b )  The statute should provide that any assignment by an author 
or his re resentative or heirs shall not be effective for more than 
20 gears gom the date of its execution, unless it provides for the con- 
tinuing payment of royalties based on the uses made of the work or the 
revenue derived from it. 
E 6. Execution and Recordation of Transfers 

( a )  The provisions of the statute regarding "assignments" should 
be extended to cover exclusive licenses, mortgages, and all other trans- 
fers of any exclusive right under a copyright. 

( b )  The present requirement that assignments be in writing and 
signed by the assignor should be retained. 

( c )  Acknowledgment of the execution of an assignment, whether 
executed in the United States or abroad, should not be required but, 
when made, should be prima facie evidence of its execution. Acknowl- 
edgment abroad should be permitted before an authorized officer of the 
United States or before a foreign officer whose authority is certified 
by an officer of the United States. 

( d )  The statute should provide that an assignment or any other 
document pertaining to a copyright may be recorded in the Copy- 
right Office, and that recordation will give constructive notice to all 
persons of the facts contained in the recorded document with respect 
to the works specifically identified. 

(e) The statute should require that the document to be recorded 
must bear either the actual signature of the person executing it or a 
sworn or official certification that i t  is a true copy of the original 
signed instrument. 

( f )  The statute should provide that if an assignment is not recorded 
within 1 month after its execution in the United States, o r  within 3 
months after its execution abroad, or before the recordation of a sub- 
sequent assignment, then the subsequent assignment will prevail when 
i t  is taken for a valuable consideration without notice and recorded 
first. 

(g) The statute should specify that a nonexclusive license taken 
without notice of an unrecorded assignment will be valid as against 
the assignee; and that a nonexclusive license, though not recorded, 
mill be valid as against a subsequent assignment. 
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CHAPTER 1X.--T(EMEDIRS FOR INFRINGEMENT 

B 3. Damages and Profits 

ages for all ir;fringement,s for wllicli the dejendant is liable, a 
sum of not less than $250 nor more tlian $10,000, as it deems just. 
However, if tlie defendant proves that he did not know and had 
no rettson to suspect that he was infringing, the court in its dis- 

discretion may award instoad, as statutory damages for all in- 
frinmments for which the defendant is liable. anv hieher sum 

C 3. Other R e m d k s  

D 2. Costs and Attorney's Pees 
The statute should provide that the court, in its discretion, may al- 

low costs and a reasonable attorney's fee to the prevailing party. 

r CHAPTER X-INTERNATIONAL ASPECTS O F  COPYRIGHT 

B A 5. Works of Foreign Authors 

restrict stacuutory protection fgr the works of nationals or dom:ciliaries 
of any country. 
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(6) The present exemptions enjoyed by foreign works that qualify 
under the Universal Copyright Convention should be continued in 
substance. 
B 5. Manufactuhng and Related Provkions 

(a)  The requirement of manufacture in the United States as a 
condition of copyright (sec. 16), and the related revisions dealing 
with affidavits (secs. 22 and 23), should be eliminate!. 

(6) The prohibition against the importation of copyrighted E n g  
lish-language books manufactured abroad (see. 107), and the provi- 
sion for importin f u!i to 1,500 copies under ad interim copyright 
(see. 16), should e e irninated. I f  Congress finds that an import 
limitation on English-language boolcs is necessary for the protection 
of the U.S. printing industry, the limitation need not be confined to 
copyrighted books, and it should be provided for in legislation other 
than the copyright statute. 
C 4. Other Import Provisions 

(a)  The provision of section 106 prohibiting importation of any 
article bearing a false notice of copyright should be deleted. 

( b )  The prohibition in section 106 against importation of "pira- 
tical copies'-i.e., copies made without authorization of the author 
or any other copyright owner-should be retained in substance. 

(c) The provision of section 109, authorizing the Secretary of the 
Treasury and the Postmaster General to prescribe rules and regula- 
tions for the enforcement of the import restrictions, should be re- 
tained in substance. 

CHAPTER XI-MIBCELUNEOUS PROBLEMS 

A 8. Government Publications 

( ' . I .  ~ ' r i ~ r ~ i ~ t i t l  / ' ~ ~ o I ~ ; v ; o T I . v  
( 0 )  'I'III* J ~ I  I ~ M V I I I  1 . 1  ir11i11:l l  penalties against willful infringement for 

~ u ~ l i ~  * ~ 1 1 1 1 t t l 1 l  lm  rvfrtir~c~cl. 
I 1 1 )  '1't11+ 1 1 1 0 1  I ~ I ~ I I ~ I ~  o f  ~ I I I - t  ion 105 concerning false use of the copy- 

vtgltt I I I ) ~  11'44 c r l ~ t t ~ t l r l  l n r l  1 ,,I 11 1 1 1 ( * ( 1  in substance, with some improve~nents 
I I I  I ~ k r ~ ~ r t c a p t  
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(c) No s1)ucinl revisions concerning the fling of false inforni:~t io11 
ill the Copyright 8 ffice appear to be needed. 
D 4. Judicial Procedures 

(a)  The first sentence of section 112 (stating that the courts 
issue injunctions according to equity principles) and section 114 stat - 
ing that district court decisions are reviewable on appeal) sho d be 
deleted as superfluous. 

i 
(6) The second sentence of section 112 and section 113, which pro- 

vide for the service and enforcement of injunctions anywhere in the 
United States, should be retained in substance. 
E 4. Perfowning Rights Organisations 

Whether performing rights or anizations should be further regu- 3 lated, and the nppropnate metho for their re lation, involve prob- T lems that are too large and complex to be dea t with in the present 
program for copyright law revision, but Congress should make it the 
special subject of comprehensive study. 

CHAPTER XII-ADMINISTRATNE PROVISIONS 

B 2. Accounting Procedwes 
Section 203 (which specifies procedures now obsolete for depositing 

and accounting for fees) should be deleted. 
C 4. Contents of Registration Records and Certificates 

(a )  I n  addition to any statutory specification of facts to be included 
in applications, re istration records, and certificates, the Register of % Copyrights should e authorized to include any other pertinent infor- 
mation that will identify the work and show facts bearing upon the 
validity, ownership, or duration of the copyl.light claim. 

(6) The certificate of registration should be prima facie evidence of 
any and all pertinent information it contains if registration is made 
within 1 year of the first public dissemination of the work. 
D 2. Receipt for Copies Deposited 

(a)  The provision in section 209 requiring issuance of a receipt, 
upon request, for copies deposited in connection with registration 
should be deleted. 

(6) The statute should provide that a receipt will be issued, upon 
request and payment of a small fee, for copies deposited without 
registration. 
E 4. T h  Catalog of Copyright Ent& 

(a) Instead of requiring that the Register of Copyrights prepare a 
printed catalog of all copyright registrations, the statute should au- 
thorize him to prepare catalogs of registrations in such form and with 
such content as he may determine. 

(6) The catalogs should continue to be available for free distribu- 
tion to libraries and for sale to the public. 
F4.  Pees 

(a)  The fees charged by the Copyrigl~t Office should be so fiswl 
that the total of its receipts plus the value of deposits ntlded to t 11c 
Library's collections is approximately equal to its tot:tl t?xl)t?ridit,i~r~cs. 



I (i() GlCNliltAlr l ~ I S \ ' I H I O N  01.' 'l'T1R 1T.S. COPYRIGHT LAWS 

A11 i~lcrcwsu in t llo ~ ~ ~ ( ~ H o I I  t, ~OI:R miry H(H)I I  1)o nv(acssnry to maintain 
Ihis position, but qnailic rc*conimcndrrtio~~~ sllol~lcl r~wr~it further ex- 
porienm in tho nuar f ut.um. 

( b )  The feo for all original and renown1 rc!~ist,rntioil?i sl~o~ll(l l, ta  

uniform. 
(c) 'l'llo ltngistc?r of Copyriglits sl~ould bu t~utl~oriznd to lis fws, 

commens~~rnte with cast, for sorvicas not covered by tho stnt,utory fcr 
schedule. 
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