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(2) The listed arbitrator may offer to
disclose on the record the conflict of
interest causing disqualification. In
such instances:

(i) The Librarian shall publish a list
detailing the conflicts of interest the
listed arbitrators have offered to dis-
close, and any other matters which, al-
though outside of the scope of the re-
strictions of §251.31, nevertheless, in
the view of the Librarian, raise suffi-
cient concerns to warrant disclosure to
the affected parties;

(i) Such list shall be included in an
order issued no later than the com-
mencement of the 45-day
precontroversy discovery period;

(iii) Such list shall contain the mat-
ters of concern, but shall not contain
the names of the listed arbitrators.

(iv) Any party to the proceeding for
which the listed arbitrator is being
considered may interpose within the
45-day period described in §251.45(b) an
objection to that arbitrator being se-
lected. If the objection is raised to a
matter found to be within the scope of
§251.31, the objection will serve auto-
matically to disqualify the arbitrator.
If the objection is raised to a matter
found to be outside the scope of §251.31,
the objection will be taken into ac-
count when the Librarian makes his or
her selection, but will not serve auto-
matically to disqualify the arbitrator.

(c) At such time as the two selected
arbitrators choose a third arbitrator,
they shall consult with the Librarian
to determine if any conflicts of interest
exist for the third arbitrator. If, in the
opinion of the Librarian of Congress,
any conflicts of interest do exist, the
two selected arbitrators shall be asked
to choose another arbitrator who has
no conflict of interest.

(d) Within one week of the selection
of the CARP, the three selected arbi-
trators shall file with the Librarian an
updated confidential financial disclo-
sure form or, if there are no changes in
the arbitrator’s financial interests, a
statement to that effect. If any con-
flicts of interest are revealed on the
updated form, the Librarian will sus-
pend the proceeding and replace the se-
lected arbitrator with another arbi-
trator from the arbitrator list in ac-
cordance with the provision of §251.6.
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(e) During the following periods of
time, the selected arbitrators shall be
obliged to inform the Librarian imme-
diately of any change in their financial
interests that would reasonably raise a
conflict of interest—

(1) During the period beginning with
the filing of the updated disclosure
form or statement required by para-
graph (d) of this section and ending
with the submission of the panel’s re-
port to the Librarian, and

(2) If the same arbitrator or arbitra-
tors are recalled to serve following a
court-ordered remand, during the time
the panel is reconvened.

(f) If the Librarian determines that
an arbitrator has failed to give timely
notice of a financial interest consti-
tuting a conflict of interest, or that
the arbitrator in fact has a conflict of
interest, the Librarian shall remove
that arbitrator from the proceeding.

[59 FR 23981, May 9, 1994, as amended at 59
FR 63040, Dec. 7, 1994; 60 FR 8197, Feb. 13,
1995; 61 FR 63717, Dec. 2, 1996; 63 FR 30635,
June 5, 1998]

§251.33 Ex parte communications.

(a) Communications with Librarian or
Register. No person outside the Library
of Congress shall engage in ex parte
communication with the Librarian of
Congress or the Register of Copyrights
on the merit or status of any matter,
procedural or substantive, relating to
the distribution of royalty fees, the ad-
justment of royalty rates or the status
of digital audio recording devices, at
any time whatsoever. This prohibition
shall not apply to statements con-
cerning public policies related to roy-
alty fee distribution and rate adjust-
ment so long as they are unrelated to
the merits of any particular pro-
ceeding.

(b) Selected arbitrators. No interested
person shall engage in, or cause some-
one else to engage in, ex parte commu-
nications with the selected arbitrators
in a proceeding for any reason whatso-
ever from the time of their selection to
the time of the submission of their re-
port to the Librarian, and, in the case
of a remand, from the time of their re-
convening to the time of their submis-
sion of their report to the Librarian.
Incidental communications unrelated
to any proceeding, such as an exchange

568



Copyright Office, Library of Congress

of pleasantries, shall not be deemed to
constitute an ex parte communication.

(c) Listed arbitrators. No interested
person shall engage in, or cause some-
one else to engage in, ex parte commu-
nications with any person listed by the
Librarian of Congress as qualified to
serve as an arbitrator about the merits
of any past, pending, or future pro-
ceeding relating to the distribution of
royalty fees or the adjustment of roy-
alty rates. This prohibition applies
during any period when the individual
appears on a current arbitrator list.

(d) Library and Copyright Office per-
sonnel. No person outside the Library
of Congress (including the Copyright
Office staff) shall engage in ex parte
communications with any employee of
the Library of Congress about the sub-
stantive merits of any past, pending, or
future proceeding relating to the dis-
tribution of royalty fees or the adjust-
ment of royalty rates. This prohibition
does not apply to procedural inquiries
such as scheduling, filing require-
ments, status requests, or requests for
public information.

(e) Outside contacts. The Librarian of
Congress, the Register of Copyrights,
the selected arbitrators, the listed ar-
bitrators, and the employees of the Li-
brary of Congress described in para-
graphs (a) through (d) of this section,
shall not initiate or continue the pro-
hibited communications that apply to
them.

(f) Responsibilities of recipients of com-
munication. (1) Whoever receives a pro-
hibited communication shall imme-
diately end it and place on the public
record of the applicable proceeding:

(i) All such written or recorded com-
munications;

(ii) Memoranda stating the substance
of all such oral communications; and

(iii) All  written responses, and
memoranda stating the substance of all
oral responses, to the materials de-
scribed in paragraphs (f)(1) (i) and (ii)
of this section.

(2) The materials described in this
paragraph (f) shall not be considered
part of the record for the purposes of
decision unless introduced into evi-
dence by one of the parties.

(g) Action by Librarian. When notice
of a prohibited communication de-
scribed in paragraphs (a) through (d) of

§251.34

this section has been placed in the
record of a proceeding, either the Li-
brarian of Congress or the CARP may
require the party causing the prohib-
ited communication to show cause why
his or her claim or interest in the pro-
ceeding should not be dismissed, de-
nied, or otherwise adversely affected.

[59 FR 23981, May 9, 1994, as amended at 59
FR 63040, 63041, Dec. 7, 1994; 60 FR 8197, Feb.
13, 1995]

§251.34 Gifts and other things of mon-
etary value.

(a) Selected arbitrators. From the time
of selection to the time of the submis-
sion of the arbitration panel’s report,
whether during the initial proceeding
or during a court-ordered remand, no
selected arbitrator shall solicit or ac-
cept, directly or indirectly, any gift,
gratuity, favor, travel, entertainment,
service, loan, or any other thing of
monetary value from a person or orga-
nization that has an interest that
would be affected by the outcome of
the proceeding, regardless of whether
the offer was intended to affect the
outcome of the proceeding.

(b) Listed arbitrators. No listed arbi-
trator shall solicit or accept, directly
or indirectly, any gift, gratuity, favor,
travel, entertainment, service, loan, or
any other thing of monetary value
from a person or organization that has
an interest in any proceeding for which
the arbitrator might be selected, re-
gardless of whether the offer was in-
tended to affect the outcome of the
proceeding, except—

(1) A listed arbitrator may accept un-
solicited gifts having an aggregate
market value of $20 or less per occa-
sion, as long as the aggregate market
value of individual gifts received from
any one source does not exceed $50 in a
calendar year, or

(2) A listed arbitrator may accept a
gift given under circumstances in
which it is clear that the gift is moti-
vated by a family relationship or per-
sonal friendship rather than the poten-
tial of the listed arbitrator to decide a
future proceeding.

(c) A gift that is solicited or accepted
indirectly includes a gift—

(1) Given with the arbitrator’s knowl-
edge and acquiescence to the arbitra-
tor’s parent, sibling, spouse, child, or
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