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July 22, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


First, thank you for your invitation to comment on copyright from the perspective of a creator. 


To introduce myself, I am a self-employed freelance illustrator. At this time, my business is a 


smaller size, with most of the focus being private commissioners, some commercial work, and 


selling at conventions. Being able to re-use my own work has been a vital source of income in 


the time that I've been creating, so many of the proposed changes to copyright law in recent years 


has been quite alarming, which is the main reason I am taking the time to contribute my own 


perspective. 


 


While answering the questions your Office has asked, I've found some general themes which I 


think can summarize many of the questions the Office has asked. Being able to retain our own 


copyrights is a huge source of income for many artists. Our current terms of service, contracts, 


business models, and agreements are based on the current Copyright Law. Being independent 


artists, most of the challenges which we face in light of current copyright issues and proposed 


copyright changes revolve around time and money.  


 


My own questions and concerns keep coming to mind while considering these challenges as 


well. First, since there is some talk of concern about the public and copyright issues, what is 


beneficial to the copyright holders (such as visual artists) and the everyday person, (our 


customers, the public)? While re-writing or re-visiting any copyright laws, who would these 


proposed ideas actually benefit? How are any of these revisions going to protect small, local, 


American run businesses (such as freelance illustrators)? 


 


A large part of understanding the challenges from the creator's perspective is keeping in mind 


that our intellectual property is how we earn our living. An example of this in my own work is 


creating prints or casts from my original illustrations and sculpture. To add to the value of these 


pieces, often they are limited edition, which means other people creating copies of my work can 


bring down the value of my work, and hinder the ability for my business to thrive. What's worse, 


my customers invest their own money, so someone using my work hurts me and my customers. 


Another way of monetizing work is through licensing, so yet again the artist being able to retain 


the rights to their work is vital. I suppose this answers the first question. One of the greatest 


challenges with monetizing my work would be anything which hinders my ability to have control 


over the use of my work. The Orphan Works proposals, to my understanding, would be a 


hindering force. Also, at this current time, infringers who remove the watermark, copyright 







information, or the links back to my portfolios without my permission greatly hinder the ability 


to make money off of my work. If the Orphan Works or similar proposals were to pass, this 


would become even more of a problem, as people would easily be able to say that they could not 


find the original creator if someone were to pass around a file with the information removed. 


 


To answer questions two and three, time and money is the greatest challenge for me in 


enforcement and registration. Legal fees are issues in this industry, especially for individual 


artists who already need to fund business costs, retirements, insurance, support their families, 


and so on. For us, there are no big company funds to back legal fees. As for registration fees, 


even a miniscule fee cuts into the already tight budget of an individual artist, especially for more 


prolific artists. One small fee may not be felt, but hundreds of small fees would certainly be a 


financial burden. Being less prolific would not be an option, especially since in some industries 


(especially commercial industries), it is essential to the survival of the business to be prolific. 


Time, especially for registration, is also a challenge. Realistically, there is no time efficient way 


to add so many works into a database. This also brings to mind one of my previous questions; 


would this benefit copyright holders or our customers in any way? In my eyes, no, it would not. 


Time is valuable, as are the unique skills which creators offer the world. It would be a disservice 


to the customers we serve if our time and labor was being put into registering past works instead 


of being productive, contributing members of society. For me, it would mean having to pick and 


choose which pieces I spend time and money on to register, leaving other works open to being 


exploited by others. The proposed Orphan Works and similar ideas seem unfair to basic rights. 


We (the artists) have put real time, supplies, skills, and effort into our work; it is our property, 


our labor, and we depend on the protection which current copyright laws provide us. 


 


More or less, this covers my own comments and concerns. From the standpoint of someone 


making their living off of the visual arts, it is my opinion that any law regarding copyrights needs 


to be written by artists, by people with extensive experience in licensing work, and by the 


lawyers which specialize in copyright law. From what I have seen and in my understanding, the 


Orphan Works proposals and other similar proposals show a lack of understanding of real world 


situations and challenges which artists face in modern times, which is why you listening to 


feedback from creators is vital. It would be dangerous to implement the currently proposed ideas, 


and I genuinely believe that the laws rewritten in the way Orphan Works suggests would 


endanger businesses like mine. Creators who are far more experienced and knowledgeable in 


regards to copyright law than I am have already written in, and have brought up similar concerns, 


so I know that I am not alone in these concerns. 


 


Again, I would like to thank you for your time and for putting out a notice of inquiry. It is my 


hopes that the current protection copyright laws provide will continue. 


 


Sincerely, 


 


Crystal Carpenter 


Winter Soul Studios 
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July 23, 2015 
 
ImageRights International provides copyright protection and enforcement services.  We register our clients' 
images with the US Copyright Office, search for use of the images online, assess potential infringement claims, 
and pursue copyright infringement claims through our legal network. 
 
Our clients are professional photographers, photo agencies and publishers from around the globe and we 
contend with the issues contemplated in this NOI daily. 
 
What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 
 


 One of the most significant challenges is the broad public perception that images found on the internet 


are free to use or are public domain.  Arguably the largest source of copyright infringement are the 


image search engine online.  Image search engines have taken minimal, incremental steps towards 


trying to alert consumers of content that images displayed or linked to through their image search 


services may be copyrighted; but greater requirements to ensure that search engines more openly 


present the copyright holder and licensing information would serve to inform those who may otherwise 


think the images are free to use. 


 One option worth further investigation would be to not display in the results any images that have been 


stripped of metadata.  This would mitigate the proliferation of orphaned images and of infringing use.  


This would be technically simple and financially feasible for the search engine providers to implement. 


 
What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators? 
 


 The economics of pursuing a claim: since the average value of these types of visual works is low relative 


to the cost of prosecuting an infringement claim, infringers are emboldened to use without paying for a 


license and copyright holders are deterred from pursuing infringement claims and enforcing their rights.  


I would certainly support a low cost, small claims court option for pursuing infringement claims.   


 While recourse to pursue enhanced damages (i.e. statutory damages and attorney’s fees) was intended 


to encourage creators to contribute copies of their works to the public record managed by the Library of 


Congress, in practice it is having a debilitating effect on those photographers who haven’t registered due 


to the complexity and/or cost of registering their images with the USCO.  For the infringer, lack of timely 


registration is a veritable get out of jail free card because they know that the potential damages 


available to the copyright holder will likely not cover the cost of pursuing the claim. 


 
What are the most significant registration challenges for photographers, graphic artists, and/or illustrators? 
 


 The registration process is too perplexing and convoluted for most photographers, leading to a high 


abandonment rate or to the submission of erroneous applications.  A simplified, more dynamic 


application form, showing only what they need to submit based on the information they provide so they 


are not faced with complex, yet extraneous information.  The applicant’s inputs should dynamically drive 


the sequence of questions presented so as to present only that information that is relevant to that 
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application.  As it is now, each subsequent page of the form to the uninitiated applicant presents a 


roadblock leading to abandonment.  Or if not abandonment, the applicant may simply guess in order to 


continue with the registration process, which ultimately leads to more correspondence from the 


registration specialist and longer examination times.  


 The alternative of seeking traditional legal counsel to submit the registration forms is cost prohibitive.  


Therefore, if they can’t afford legal assistance and they can’t complete the application, they are then 


deprived of the full protection of the law. 


 The 750 image limit on the number of published photos that can be registered within a single filing.  


Digital photography has changed the way photographers work.  It affords them the luxury of creating 


thousands of photos for a single event or shoot vs. years past when they were limited to physical film 


that had to be processed in a dark room and the images printed on paper.  They are now forced to make 


a choice between paying high costs to file multiple registrations or selecting which of their images they 


want to protect, rendering a significant percentage of their works unprotected.  There should be no 


reason they can’t file an unlimited number of photos just as they are able to do with unpublished 


photos.  A maximum total file size limit is reasonable, though the cost of storage and ever increasing 


internet speeds should perhaps ultimately eliminate the need for a file size constraint as well. 


 The situation is even worse for painters, illustrators and other graphic artists.  They are allowed to only 


register one published 2D work per registration filing.  We work with artists who paint hundreds of 


pieces per month.  While they could wait and register a batch of unpublished paintings at the end of 


each month, that would require them to keep finished paintings off the market, which means they are 


carrying inventory that they cannot sell or realize a return on.  So this constraint has a very real negative 


impact on artists: do they deprive themselves of potential cash flow by batch registering unpublished 


works or pay the high costs of registering each individual work in order to get it to market more quickly? 


Given that the deposit copies for 2‐D artwork can be submitted as digital files just like photographs, it is 


unclear why these artists must be faced with this constraint. 


 
What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations? 
 


 Misunderstanding or even complete lack of awareness of copyright law for unsophisticated users of 


content. 


 Inability to quickly or easily identify the copyright owner or licensee of a desired image found online by 


an otherwise legally compliant consumer of content. 


 
What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 
 


 A major roadblock we face when pursuing copyright infringement claims is the fact that there is not 


readily available documentation that links an image to the registration under which it is covered.  While 


the certificate serves as prima facie evidence of copyright ownership, the vast majority of copyright 


infringement claims don’t reach trial.  And the prima facie evidence argument often holds little sway 


when attempting to resolve a claim directly with an infringer or their legal representative, especially if 


the opposing party is unfamiliar with copyright law.  A certificate with an exhibit containing the 


thumbnails of the images along with their file names and initial publication date, if published, would 
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resolve this.  Or, if the additional costs to support this is too burdensome to the USCO, then provide it 


on demand as a purchasable and downloadable document from the eCO website. 


 
At ImageRights, we speak with photographers every day who are stymied by the state of copyright in this 
country.  They know they should register their images with the US Copyright Office; but they can’t afford it 
and/or can’t navigate the application process.  They know they have to publish their images online to market 
their work, but the internet, image search engines, social media platforms and the pervasive public 
misunderstanding of copyright law inevitably leads to widespread unauthorized use of their work, leaving them 
embattled and overwhelmed. 
 
While our mission at ImageRights is to eliminate these obstacles to protecting their work and enforcing their 
copyrights, implementing even just a few of the ideas presented here, by the American Society of Media 
Photographers and others who have responded to this NOI could go a long way to strengthening the resolve of 
these artists to continue their craft, and encourage others to join the arts, knowing that their work will be 
protected and respected. 
 
 
Sincerely, 
 


 
 
Joe G. Naylor 
 
Co‐Founder, President & CEO 
ImageRights International, Inc. 
@imagerights 
  








July 19, 2015


Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (80fr23054)


To the Copyrights Office:


Thank for you giving artists the chance to respond to the new proposed changes to copyright law and 
speak of my experience as an artist. I feel the new changes that are being proposed will not only 
threaten, but destroy my business. My copyright on my work is my assests, if I turn those over I have 
nothing.


I create character art and illustrations for people, mostly individuals to keep for their own collection. I 
always maintain the full copyright of each of my works. Commissioners are granted the right to 
redistribute a watermarked version of the commission to their own digital gallery. These digital 
galleries include websites such as DeviantArt.com.


The watermark is not to be removed as it is how the work is identified as being mine and thus identifies
that I am still the sole owner of the copyright. I allow the redistribution because it works to not only 
give me free marketing, but people often enjoy sharing their creation. No one else however, is legally 
allowed to redistribute. No one other than myself is allowed to alter the work either, I prefer it stay this 
way because then I have complete control over what legally happens to the image.


Why would I want to remain in complete control? Simple. If you buy and build yourself a home, 
wouldn't you want to stay in complete control as well? I can spend anywhere from a few minutes to 
several months working on a single piece. I see no reason I should be forced to have to hand over my 
Constitutionally granted ownership of my work.


Furthermore, by not allowing others to freely take and use my work helps to protect my clients. If 
someone were to steal my work and claim it as their own they could potentially steal clients. However, 
not only would they be robbing myself, but they'd also be robbing the commissioner. If a commissioner
things that person is the one who created the work, they very well can be fooled into paying the art 
thief for a commission they'll never receive.


If works where to be made “orphaned” and available to the public to be commercialized from the 
moment the work is created, how then will anyone be able to trust an artist they intend to commission?


My business would plummet and I would no longer be able to make any sort of living. Art thieves 
would be protected under these hypothetical laws while the original artists would be punished.


Furthermore, the proposed ideas for the new copyright law would take the punishment of artists to a 
point that is extremely idiotic and brutal. The new law would require the artist to have to pay to keep 
their work. The first problem in this lies with the fact that not every artist earns enough from their work
to be able to afford to pay to maintain their copyright. I know that I would not be able to afford to claim







every one of my own pieces. I also know that I could never hope to claim all of my past created pieces 
which are currently protected, as they should be.


The other issue that will arias is that there is still no guaranteed protection. Once these private sector 
“copyright” companies have the documentation of our work, who is to say they will not abuse it?


Private sectors that do not create their own work, do not deserve anything form of copyright ownership.
They most certainly do not have a place in saying who owns what. If I create a piece of art, be it a 
visual medium or audio, I should not have to pay a third party to claim my rights. Such thinking is not 
only asinine to the artist, but it's abusive in the way it takes advantage of the lifetime spent on their skill
and trade.


That said, here are my responses to your five questions.


1) What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?


I do not face many challenges in my current sector of the freelance market. I work mainly with 
individuals and extremely small businesses, such as video content creators. These commissioners do 
not have any problems with me maintaining the full copyright to my work. However, problems I have 
witnessed my fellow artists endure include large publishers who demand that the artist strip themselves 
of ALL of their rights to their work.


That problem and attitude that publishers have is the exact reasons I do not work with large businesses 
and publishers. Firstly, it can be difficult enough to get a commissioner to agree to pay you a fair price. 
A visual work can take several hours to create, that time could be spent earning a pay check at another 
job, so it is important that the time is properly compensated. After all, we may be called starving artists,
but we truly do prefer to actually be able to buy food to eat.


The reason I'm mentioning this, is because the copyrights to a creation is where the bulk of an artist's 
income can emerge. Currently artists are being robbed blind of their royalties. Either by mysterious 
“copyright” corporations that aren't actually affiliated or genuine representatives of the artists or by 
publishers who force artists into signing away their rights. 


Why would the publishers lobby for such a thing? Simple. They don't want to pay the artist to make 
changes. They don't want to pay the artist to redistribute the image passed what was initially agreed 
upon, which is usually only the first edition distribution. They want to cut the artist out of the deal as 
soon as the work is finished. That way they can do as they wish, how they wish, when they wish, and 
not owe the artist a penny.


Meanwhile the artist, such as myself, would be left starving. This is not figurative speech mind you, I 
am being literal. Cost of living is high, we need our copyrights protected and to stay in our possession. 
Our copyright are our assets. 


2) What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?


Currently the biggest challenges we face are the high costs to go through with the proper legal lawsuits 
to handle infringement cases. I cringe at the thought of having to hire a lawyer to handle an 







infringement lawsuit. If I ever need to I shall do so; however, the cost is definitely an issue.


The second, and currently even more terrifying problem, is the threat of these new proposed copyright 
laws. Orphaned works are too broad. Under the current law an artist who is too poor to pay to license 
their work will be forced to forfeit their rights. Therefore the would not be able to enforce their 
copyright because the very law that was originally meant to protect them has horrendously betrayed 
them.


Not only that, but would you just take a moment to stop and imagine what an orphan works 
infringement case would look like? It would entirely in favor of the art thief. An artist would have very 
little chance to be able to prove beyond a shadow of a doubt that they are indeed still the legal 
copyright owner. However, the art thieves will be able to simply utter the words, “it was an orphan 
work,” and they could be given an almost free pass on taking the artist's work.


3.What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


If a registration became forcefully necessary for copyright and protection from the orphan works laws 
it would be a nightmare.


Imagine if you will, just how much a single visual artist can create in a week? I easily could create 14 
pieces. I could create even more! However, for this argument let's stick with the idea that I create 2 
images or graphics a day of varying sorts. Apply that to how many days are in a year, and I'll have 
created 730 images. That's 732 in a leap year.


Now if I were forced to have to register every single one of those, that means I'll be forced to spend 
several minutes to hours a day filing forms. That is time I do not have. That is time I should be 
spending working on more commissions or finding new clients. 


On the other hand, the forms will then have to be processed by someone. In short, the amount of work 
that it would require to properly process hundreds of thousands of artists each day would be 
astronomical.


To make matters worse, there is word that I would have to pay to register my work. I would not be able 
to afford to pay it. Even if it were only $1 per image. I would then lose $730 a year, assuming I only 
make 2 images a day. Given the amount I make per commission that would devastatingly eat into my 
profits. Also, just so we're clear on this, my profits are small. What I make in commission goes directly 
into paying my bills and buying food. I rarely have much of what any normal business would call a 
profit.


Small freelancers, like myself, would be financially murdered at the hands of the orphaned works laws. 
To make matters even worse, art thieves would be able to swoop in like vultures and take our work. All 
that would be required of them to do is spend, at most, 5 minutes in a graphics/photo editing program 
to make minor alterations to our work and then they'll be legally allowed to sell it as a derivative work. 
Keep in mind, when I say art thieves, I'm including large businesses who want to take advantage of 


In conclusion, if you truly want to help artists, then do away with all form of needing to register a 
creation in order for it to be fully protected. The idea of needing to register is antiquated and serves no 
purpose to actually helping the artist.







4) What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?


As a digital illustrator myself I do occasionally use stock photographs for textures; however, this isn't 
extremely common. I prefer to hand paint in as much as I can. That said, I do my best to use as much of
my own work as possible. I almost have a camera on me to take pictures of anything I think might 
come in handy one day.


Furthermore, the art that isn't mine that I do use I have full legal rights to do so. There are websites that 
distribute texture bundles and things of the such where you can purchase the rights to use these images,
provided you do not redistribute the image itself raw and unaltered. Yes, it costs money, but it supports 
another artist and gives you legal permission. Is it worth it? Undoubtibly.


Furthermore, there are places such as Deviantart.com or flickr.com where you can find royalty free 
images or images uploaded under the creative commons license attribution 3.0. On occasion you may 
see an artist who specifies that their images are free to use provided you use them on the same websites
as it was originally posted on; however, those same people are usually willing to grant special 
permission if you get in contact with them.


The only people I can see having any real problems or “challenges” with wanting to legally use a work,
are those asking to use something the artist has no intent on letting be used. For example, I would never
let one of my character designs be used for someone else to be able to claim as their own. I created 
mine, go off and create your own.


That said, I have had a few people reach out to me and ask if they could use my work in collaboration 
with a blog that they write. I had absolutely no problem with this, especially since they said upfront that
they would properly accredit me for my character art. I checked on the post and they did as they said.


In that regard I have no problem with someone using my work. As long as everyone can tell that it is 
mine, that I am the copyright holder, and that there is a clear way to navigate back to the original 
source (for example where I posted the image online myself or to one of my digital galleries).


On another note, those, individuals or large businesses, who have problems with not being able to 
legally use an image are a kin to a child who wants what it can't have. That is, from an artist's point of 
view.


Sadly, the orphan works laws would give said people the ability to take whatever they please. Artist's 
wouldn't be able to earn a living off their copyright. They're work would likely be repeatedly stolen and
used without their consent. Worse yet, their work would be claimed by thieves. The thieves then will 
get the profit and the artists will have to compete against rip offs of their own work. That is, if at all. 
What would be stopping a large business from coming in and grabbing a small artist's creation all for 
themselves? Nothing at that point. Absolutely nothing. There would be a large door left completely 
open for anyone and everyone to commercially infringe upon every artist's rights.


5) What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?


The fact that the orphan works laws are being proposed for a second time is cause for concern enough. 
Earning a living as an artist is difficult. Each artist takes it upon his or herself to protect their work 







from art thieves. They do their best to build a demand for their work and a big enough name so others 
know who they are. The orphan works laws would destroy all of that. The hard work would no longer 
be about building your brand or style. It would instead be about trying find a way out of a corner that 
you were forced into. A corner where you have no power to protect your work or your name. If people 
can steal your work, they can steal your name. In the freelance world, your name is your brand. As you 
probably understand, your brand is your business. Without it, we have nothing.


Artists will die off. You may of heard people crying  that we artists don't “deserve” to keep our works 
to ourselves, but with our works stolen from us, we will have no desire to create anymore. Where will 
the benefit to culture come from in that? From the ghosts that arise from graves of our talents?


In addition, we visual artists here in the United States of America do not currently receive a single cent 
of royalties for our work. The music industry pays royalties, am I wrong? Doesn't the film industry pay 
royalties? Author's receive royalties for their work, yes? Why is it then, that the visual artists, be 
graphics, illustrations, and so forth, do not see a single penny? 


How about instead of looking to away what is working for us, the Register of Copyrights finds a way to
provide artists with protection that does NOT require registration. How about you find a way to help us
be treated with respect and receive our royalties? From what I have heard artist's royalties are being 
taken by a mysterious company that wont disclose any details about itself. It most certainly is not a 
company any artist that I know of has agreed to work with or sell their royalties to.


I feel that this is a much more appropriate and pressing matter to address at the moment. Instead of 
stripping the rights of and shutting artists out of what they're owed, how about we find a way to 
improve on the current system and support artists.


Sincerely,


~A small freelance digital artist who are debating about putting out of business.
 








Hello, 
 
 Let's start this off bluntly, I do not like the proposed new form of Copyright. 
 
 Artists already have a hard enough time making a living as it is under the current Copyright 
system. Oftentimes they are underpaid for the work they do despite how vital and important visual 
works are to virtually any type of production, whether it be manufacturing, product design, stock art, or 
any other form of profession. 
 
 This new proposition would allow legal bypasses for works created by artists to simply have 
ownership wrested from the creator's hands. Appropriation of private property for the ostensible 
purpose of some vague idea of “public benefit” is just blatant theft. Especially since the public stands to 
gain little to nothing from this overhaul of the copyright system. 
 
 Indeed, the ones that have the most to gain from the proposed new system are companies and 
publishers that have the legal clout and monetary funds to quickly take advantage of the many newly 
orphaned works that this new copyright would create. 
 
 The current system, while imperfect, allows for artists, especially those not well versed in law, 
to have a measure of protection to prevent their livelihoods and profession from being stolen from them 
by some third party that seeks to make quick profit without doing the necessary work to earn it. As it 
stands currently, the limit to which reparations can be retrieved without having a work registered with 
the Copyright office is severely lacking. Artists simply aren't given enough tools to protect themselves 
already. Changing the system to the new proposition would leave artists even more vulnerable to third 
parties like art thieves and even the proposed private registries themselves. There is no built in 
protection for artists in the new Copyright proposition, it leaves content creators at the mercy of private 
companies/registries with little oversight, which will most likely lead to exploitation and loss of income 
on the artists' side. 
 
 A better way to look at the Copyright problem is through revising the current system to help 
protect artists more. Simplified work registration, a method of retaining rights to a work even when 
selling it to another party for profit so as to prevent avenues that cut artists out of deserved royalties, 
keeping rights to artwork in the possession of the original creator and out of the hands of companies. 
These are preferable methods of improving Copyright laws. 
 
 Understandably, there are sometimes frustrations with gaining access to reproduction rights for 
artwork under the current laws, but “solving” that problem by taking rights away from those that 
rightfully own them is nowhere near the correct solution. An alternative proposition that doesn't involve 
the appropriation of property is creating a contact information database utilizing the current mass of 
Copyright registered work that would quickly and efficiently allow artists to communicate with those 
that want to utilize artworks for commercial purposes and more. 
 
 This proposed legislation is easily exploitable by companies that want to take advantage of 
content creators, which, in turn, reduces the incentive for artists to produce art. Creating and allowing 
pathways for publishers and companies to steal the rights for creative works outright can only harm the 
industry in the long term and result in a reduction of the United State's cultural exports. I ask that the 
U.S. Copyright Office reconsider the proposition of change in preference of a system that would 
actually help protect the rights of American citizens rather than eroding them in the name of corporate 
greed. 
 
Thank you for your time, 








US Copyright Office 
Visual Works Comments due July 23, 2015 


 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 


• First, there are so many photographers and so many images available that it is hard work for 
a photographer to attract business and sell images. Second, the flood of available images, and 
the willingness of many casual photographers to sell work cheaply or give images away 
drives prices down dramatically.  Third, since many photographers don’t understand 
contracting and licensing, prevailing contracting standards are not very favorable to 
photographers except for the most established photographers. Fourth, the rampant theft of 
images undermines the efforts of photographers to sell their images to honest buyers. 
Because there is no real economic deterrent to most image copyright infringement, many 
images are used without permission and without payment to the copyright owner, depriving 
photographers of licensing fees that should be earned. 


 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?  
 


• Photographers have to spend time and money to stop image theft and are not likely to recover their 
costs. Few photographers have the resources to pursue most instances of theft. Knowing that their 
efforts will neither recover their cost nor decrease the incidence of theft discourages many 
photographers from enforcing their rights, especially once photographers learn that those who 
steal suffer no penalties that would stop them from stealing again. This particularly applies to 
images that have not been registered, where the potential recoveries are so small that it is cheaper 
for dishonest users to steal and pay the occasional penalties than it would be to pay even the 
miniscule licensing fees that most photographers can charge for their work. Photographers lose 
money pursuing their rightful licensing fees for unregistered images, and trying to enforce rights 
even for registered images is time-consuming, uncertain, and potentially costly. Few 
photographers understand legal processes very well and most find legal action intimidating. 


 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
 


• The most significant challenges are efficiency, administrative burden, timeliness and in some 
instances, cost. 


• Photographers typically generate thousands of images each year and may have more than a 
hundred images posted on-line at any time to promote their business. Photographers need 
to refresh their on-line portfolio continuously resulting in potentially thousands of images 
exposed to on-line theft over several years. The logistics of registering these thousands of 
images is an administrative headache. Many images are not immediately posted or given to 
clients, and so not exposed to theft; these images are suitable for periodic batch registration. 
Other images are posted or distributed to clients immediately, so these images need to be 
registered soon after creation. Keeping track of which images are being saved for batch 
registration and which are submitted for immediate registration is an administrative 
burden.  


• Unless images are periodically registered in relatively large batches, registration is too 
expensive. Registering individual images as they are created or posted on-line would quickly 
become uneconomical, at $55 per registration, for active photographers. 


 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  
 







• Not being a buyer I can’t really say, but if I were buying from anyone other than the 
photographer or a large stock agency I would be concerned about inadvertently contributing 
to copyright infringement. Sometimes infringement is a result of poor training or sensitivity 
of junior staff in large organizations who fail to appreciate that they are infringing, but 
companies can certainly train their people if they choose. Personally, I find this the least 
troubling type of infringement because reputable organizations will generally make good on 
the actions of their employees if they are notified of the issue. 


 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 


• Unless the cost of registration can be greatly reduced for registering single images as the 
images are produced, it is too expensive for photographers to protect all their work on a 
timely basis. Periodic batch registration is fine, except that some images are likely to have 
been “published” while the batch is being accumulated (the definition of “published” is 
challenging in itself). Registering some images in batches and some as they are published is 
unwieldy and can be expensive. Saving all images for periodic batches leaves any images in 
these batches, which have been posted on-line vulnerable to theft without the economic 
protection registration provides. Registering all images from a given calendar period (e.g., 
quarterly) is the most economical solution for most photographers but it leaves the 
photographer exposed to significantly reduced damage awards. 


• Another problem with periodic batch registration is that if the batches are too large, there is 
a risk that any damages awarded may be “equalized” by the court based on the number of 
images in a batch, significantly reducing a photographer’s damage award should the 
photographer prevail in court. That argues for very frequent, very small batches, driving up 
the registration cost. 


• Requiring separate registration for published vs. unpublished images seems unnecessary 
and makes registration much more cumbersome. The current law does not seem to be 
supportive of today’s environment, and should be updated. 


• Perhaps an annual “open” registration process could be developed, where photographers 
could open a registration for a fee and then add images continuously throughout the year as 
the images were produced. 


• Without much more significant economic costs to infringers, particularly willful repeat 
offenders, image theft will never get better. Short of increasing the economic penalties 
across the board (which photographers would certainly welcome) or criminalizing willful, 
repeated image theft, dramatically increasing copyright registration may be the most useful 
thing the Copyright Office could do to help photographers. This could change the economic 
consequences for infringers, and if coupled with a straight-forward administrative claims 
process that photographers could pursue, would both discourage willful infringement and 
improve the copyright owners’ chances of collecting damages that would justify enforcing 
their rights. The registration process itself is easy enough to use, but the cost of registering 
hundreds of individual images is prohibitive, and separating published images from 
unpublished images, considering the ubiquity of on-line posting, adds difficulty that seems to 
serve no useful purpose. 


 
 
 
Paul Cunningham 
Westwood, Ma 02090 
paulchome@outlook.com 
 








	  
Hello,	  
	  
I	  am	  writing	  in	  response	  to	  the	  Copyright	  Office's	  request	  to	  hear	  from	  visual	  artists	  
about	  this	  possible	  new	  approach	  to	  copyright	  law.	  
	  
In	  short,	  Orphan	  Works	  will	  destroy	  the	  self-‐employment	  of	  millions	  of	  visual	  artists	  
working	  in	  fields	  such	  as	  illustration,	  graphic	  design,	  movie/television/video	  game	  
entertainment,	  and	  many	  other	  commercial	  applications	  of	  visual	  art.	  It	  could	  very	  
realistically	  put	  SO	  MANY	  OF	  US	  ARTISTS	  COMPLETELY	  OUT	  OF	  WORK.	  	  
	  
As	  one	  of	  these	  people,	  I	  make	  my	  living	  creating	  imagery	  for	  clients	  across	  the	  
country.	  In	  my	  field	  of	  illustration,	  I	  license	  rights	  to	  use	  my	  images	  for	  a	  limited	  
amount	  of	  time	  for	  a	  fee.	  After	  such	  time	  passes,	  I	  then	  am	  able	  to	  re-‐license	  my	  
work	  to	  other	  users.	  COPYRIGHTS	  ON	  MY	  IMAGES	  SUPPORT	  MY	  BUSINESS	  AND	  
FAMILY.	  	  
	  
Since	  I	  began	  my	  career	  in	  2003,	  I	  have	  repeatedly	  had	  to	  defend	  my	  rights	  and	  my	  
images	  from	  people	  or	  companies	  who	  steal	  them	  online	  and	  use	  them	  for	  various	  
applications	  including	  re-‐selling	  them!	  These	  people	  take	  images	  from	  my	  website	  
or	  a	  client's	  website	  and	  they	  remove	  any	  accreditation	  or	  copyright	  mark;	  then	  they	  
sell	  it	  online!	  This	  not	  only	  steals	  from	  my	  family	  but	  it	  creates	  a	  loss	  to	  my	  income	  
in	  terms	  of	  time	  and	  resources	  to	  locate	  the	  thief	  and	  take	  legal	  action;	  however,	  the	  
worst	  part	  is	  that	  these	  ILLEGAL	  ACTIONS	  REPEATEDLY	  CREATE	  NON-‐CREDITED	  
IMAGES	  of	  my	  work	  on	  the	  internet.	  So	  in	  these	  cases,	  there	  are	  images	  of	  mine	  
online	  that	  would	  fall	  under	  "orphaned"	  despite	  my	  desperate	  attempts	  to	  stop	  
these	  events!	  


Here	  is	  an	  example	  of	  how	  owning	  a	  copyright	  supports	  my	  family.	  In	  2003,	  I	  
created	  an	  image	  for	  an	  investment	  magazine	  in	  which	  I	  retained	  the	  copyright	  for	  a	  
fee	  of	  $500.	  That	  same	  image	  has	  been	  requested	  and	  used	  for	  numerous	  
publications	  by	  OTHER	  clients	  up	  until	  now,	  and	  it	  has	  supported	  my	  family	  to	  the	  
tune	  of	  approximately	  $3000.	  This	  one	  image	  was	  re-‐licensed	  for	  OVER	  TEN	  YEARS	  
and	  might	  still	  bring	  in	  new	  clients	  in	  the	  future!	  Under	  Orphan	  Works,	  should	  this	  
image	  ever	  be	  seen	  without	  my	  name,	  a	  company	  could	  claim	  it	  is	  "orphaned"	  and	  
sell	  it	  as	  stock	  art	  for	  something	  like	  $10	  while	  denying	  my	  family	  the	  income	  on	  
which	  we	  rely.	  OUR	  ARTWORK	  HAS	  A	  VALUE	  BEYOND	  INTITIAL	  CREATION,	  AND	  
COMPANIES	  ARE	  TRYING	  TO	  TAKE	  THAT	  FROM	  ARTISTS!	  
	  
I'm	  going	  to	  be	  quite	  blunt;	  there	  are	  fewer	  and	  fewer	  opportunities	  for	  visual	  
artists	  every	  year;	  my	  business	  is	  shrinking	  because	  of	  clients	  using	  stock	  photos	  or	  
uncredited	  images	  they	  find	  online.	  Adopting	  Orphan	  Works	  is	  going	  to	  amplify	  that	  
so	  much.	  I	  fear	  that	  Orphan	  Works	  would	  actually	  frighten	  visual	  artists	  into	  not	  
posting	  images	  on	  their	  portfolio	  sites	  or	  allowing	  clients	  to	  use	  images	  online;	  in	  
doing	  so,	  Orphan	  Works	  would	  limit	  artistic	  creativity	  and	  possibly	  even	  our	  
constitutional	  rights.	  	  







I	  shudder	  to	  think	  about	  how	  Orphan	  Works	  could	  affect	  new	  visual	  artists	  
emerging	  from	  expensive	  colleges	  or	  academies.	  Schools	  tend	  to	  gloss	  over	  
copyright	  in	  their	  lessons,	  and	  new	  artists	  often	  make	  mistakes	  including	  forgetting	  
to	  mark	  an	  image	  with	  a	  credit.	  It	  would	  be	  horrible	  to	  see	  a	  student	  exit	  school	  with	  
expensive	  loans,	  begin	  a	  career,	  and	  then	  lose	  it	  all	  because	  some	  entity	  claimed	  
their	  images	  as	  "orphaned."	  
	  
Another	  issue	  that	  I	  feel	  should	  be	  addressed	  is	  the	  fact	  that	  the	  Internet	  is	  
international;	  how	  would	  Orphan	  Works	  be	  applied	  on	  such	  a	  scale?	  Would	  it	  say	  
that	  any	  image	  found	  without	  credit	  is	  "orphaned?"	  But	  what	  if	  a	  U.S.	  corporation	  
decides	  they	  will	  claim	  an	  "orphan"	  image	  that	  originated	  in	  say,	  Russia	  or	  Japan?	  	  
	  
I	  just	  feel	  the	  need	  to	  say	  that	  Orphan	  Works	  creates	  more	  problems	  than	  it	  solves,	  
and	  seems	  to	  be	  placing	  artists	  in	  a	  position	  of	  being	  unable	  to	  make	  a	  living	  off	  of	  
their	  skills.	  Yes,	  there	  are	  images	  out	  there	  thatdo	  not	  belong	  to	  anyone.	  AND	  THAT	  
IS	  OK.	  Let	  those	  images	  fall	  under	  public	  domain	  and	  everyone	  benefits!	  	  


While	  I	  do	  agree	  that	  copyright	  law	  needs	  to	  be	  updated	  for	  modern	  times,	  I	  feel	  the	  
Orphan	  Works	  approach	  is	  not	  the	  right	  way	  to	  go.	  I	  do	  hope	  my	  writing	  along	  with	  
other	  artists'	  letters	  show	  how	  devastating	  it	  would	  be	  to	  creative	  industries.	  	  
	  
Please,	  PLEASE	  take	  into	  consideration	  how	  adopting	  this	  new	  law	  will	  destroy	  
many	  sole-‐proprietors	  and	  small-‐design	  firms.	  I	  hope	  we	  are	  able	  to	  find	  a	  solution	  
that	  works	  for	  all.	  Thank	  you	  for	  your	  time.	  
	  
Enjoy	  the	  Day,	  
Chris	  
Chris-‐whetzel.com	  
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July 23, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, D.C. 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
 (Docket No. 2015-01)


Dear Register Pallante and the U.S. Copyright Office Staff:


Thank you for the opportunity to express my experiences, concerns, and suggestions towards ultimately
improving Copyright Law. 


I am a medical illustrator who’s co-owned LifeHouse Productions, a 3D medical illustration and animation 
business for over 15 years. We serve a variety of niche markets including pharmaceutical, medical 
device, hospitals, education, and medical litigation. I am also Publication Production Manager in the 
Office of University Communications at Wesleyan University, facilitating the production of direct mail, 
marketing, and promotional materials. My two careers give me the benefit of seeing the creator’s side and 
user’s side of the copyright system; what’s working and what isn’t. Following my answer to your questions
below, I’ve included more about me and my background as it pertains to artists’ rights, copyright 
advocacy, and business management.


The most difficult part of licensing our work regards to educating prospective clients on copyright law and 
the value of our work. Clients often expect to own our work outright for a relatively small (as compared to 
what a full transfer of rights would be worth) fee. They often do not understand that the expression of their
idea is  its creator’s intellectual property. 


Professional consumers of art and the general public are uninformed. Many, if not most, people assume 
that they are able to freely and immediately use any image that is returned on a web-browser image 
search. They do not know to question whether an image’s copyright is being managed or if the image is in 
the public domain.  They do not know they need to seek out the copyright holder to ask permission to use 
it, nor do they expect to have to pay a fee for use. 


Specifically pertaining to our medical animation and illustration, our work is difficult to monetize because 
we have the extra burden of educating our clients regarding the training and education as medical 
illustrators we have as a foundation for producing accurate images, plus the time spent on scientific and 


LifeHouse Productions
SPE CI A LI Z I NG  I N 3D B IO M ED ICA L  AN IM A T IO N


PO Box 4007 |  Manchester,  CT  06045-4007 |  Ph one/Fax:  860.432.9177
www.l ifehous eproduct ions .com


Copyright Protection for Certain Visual Works


"1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


de facto
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medical research for each project in advance of any sketches or concepts have even begun. We add 
value to each project by verifying the facts and double-checking our clients’ submissions of fact more so 
than any other (untrained, uneducated in medical illustration) illustrator could.


Very few people actually read or understand the agreements that are presented and executed in licensing 
artwork. Large corporations don’t want to spend the resources (human resources, time, and money) to 
review and revise contracts. Art Directors and Art Buyers are not in the position to negotiate the licenses, 
because oftentimes even they do not understand the language and they are not empowered to make 
those changes. This business environment is overwhelming and extremely discouraging for artists.


For example, one time, when negotiating with a well-known global publisher, I pushed repeatedly to 
modify the wording of their license agreement which referred to a secondary licensing fee schedule 
attachment that wasn’t provided to me and I was told didn’t exist. The Art Director said they couldn’t edit 
because it would take too much time for their lawyers to review and revise it and it would affect all their 
contracts going forward. This was happening under the pressure of their tight publication deadline—for
which we wouldn’t begin creating work until the wording was corrected. Finally, the Art Director offered 
me a different, and more beneficial, boilerplate licensing agreement, which still contained reference to the 
non-existent attachment, and we proceeded with the project under her written assurance that there was 
no such fee schedule.  These types of challenges for freelance or small business artists are sadly 
commonplace. 


The Copyright Office would do a great service to our economy by producing a widespread educational 
campaign geared toward the general public—and highly visible in widely used image aggregators like 
Google, Flickr, Facebook, Instagram, and the like—on copyright law, rights, and responsibilities. It would 
also be a tremendous help if aggregators like Google Images posted a large disclaimer, perhaps as a 
pop-up window over the search results, explaining that one must seek permission to use images found 
there. Lastly, a boost to our economy and our market, would be to eliminate the work-for-hire clause in 
Copyright Law that permits publishers to dominate the business dealings over the small business and 
freelance creators like us. 


Our clients more often than not require that we do not include a copyright notice or signature with our 
work that they publish. People viewing the published work do not know who produced the work or who 
owns the copyright to it. It’s difficult to establish and protect our rights when our identity is hidden from 
view.


Our clients take our electronic files and may post or share them on sites for which we haven’t granted use 
(like YouTube). We do not want to enter a litigious relationship with our clients, therefore it is challenging 
to address these issues or to be fully compensated for such uses. It is unknowable how far and 
widespread our work may be downloaded and shared from those third party sources.


We do not have the resources to track where our images may end up, identify global infringers, and 
enforce fair compensation for their infringements. In practicality, it doesn’t make financial sense to pursue 
these infringements, since litigation costs may exceed the cost of an award in our favor. 


"2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?







3


We are very concerned that Orphan Works legislation, as outlined in the Copyright Office’s draft, would 
create an extraordinary burden on us to protect our work from infringement. We would need to factor in
the time to prepare all our work, past and ongoing, for submission to a registry/registries. We have of our 
work, which is almost completely electronic, backed up on disks, but much of that data is native to earlier 
versions of software or hardware, for which we may not be able to access any longer, making our past 
work virtually inaccessible to us without incurring extra expenses to retrieve them for inclusion in a 
registry.


Under the draft legislation, remedies for infringement will be so limited, that it will further discourage us to 
pursue litigation. Infringers will know that there is even a smaller— if not infinitesimal—chance they would 
be held accountable for their illicit actions and will confidently make unauthorized uses of images freely.


The cost and time to register are among our greatest challenges. We create hundreds, if not thousands,
of pieces of art annually. To add on top of that the time to properly prepare works for submission would 
dramatically impact our available time to create new work. 


When registering our work, I never felt fully confident that I entered our information correctly. The 
technical questions on the copyright registration forms lead me to believe I should have consulted an 
attorney prior to registering. It was nearly impossible to speak to someone at the Copyright Office, 
because the phone lines were always busy.


There is limited incentive for registering.  One of the greatest reasons to register is to maximize the full-
extent of benefit of copyright should one bring a successful suit against an infringer. We are not in the 
business of suing people, let alone, suing our small niche clientele. Also, we cannot afford to hire an 
intellectual property attorney for each and every suspected infringement case. 


The Copyright Act mandates the US Copyright Office is to administer the mandatory deposit provisions to 
fulfill its mission "to promote creativity by administering and sustaining an effective national copyright 
system".  We submitted work for registration and it took about one year to receive registration 
confirmation and certificates. The extraordinarily lengthy process, inability to speak to someone on the 
phone at the Copyright Office—due to telephone lines being constantly busy— made me a skeptic of the 
effectiveness of the Office to handle registration at all.  Now, with the draft legislation outlined in the 
Office’s report, I feel the US Copyright Office has renounced its mission, which is even more troubling.


As Publication Production Manager at a university, I see first-hand that users do not understand copyright 
law. They, as stated above, believe images they find on web browser image search results are free to 
use.  A fair amount of users want immediate access to use images. They want a simple process to 
properly purchase usage rights to work.  They want to be able to share the work broadly, but don’t 
understand the implications of uploading images or videos to third-party sites like YouTube or Facebook.


"3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


"4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?
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Users do not want to pay to use the work. Or if they are willing to pay, the amounts they are willing to pay 
are a fraction of the market rate. This sentiment, again, is due to a lack of education on copyright law. The 
solutions I proposed above may address this issue.


The draft legislation the Copyright Office published in June 2015, if enacted as law, would most likely put 
us out of business, invalidate our Constitutional exclusive rights, and leave us with futile legal means of 
reparation to enforce our copyrights. I am distressed that the Copyright Office is focused on serving the 
interests of users and would-be infringers by drafting Orphan Works, Mass Digitization, and Extended 
Collective Licensing legislation that would reverse legal protections we creators have and would 
ultimately discourage the creation of new work. This draft legislation is happening all while massive 
amounts of global revenues from reprographic royalties of secondary licensing of U.S. artists’ work are 
unaccounted for and reaped by unauthorized organizations, rather than being returned to their rightful 
recipients. I am also troubled that the Copyright Office makes claims in it’s report that a viable search for 
a suspected orphan work of visual art could be conducted ont the Copyright Office’s website or on the 
PLUS registry, when in fact, that is impossible. As you know, The Copyright Office’s registry is not 
searchable by image; one must have the Title, Name, Keyword, Registration Number, Document Number 
or Command Keyword of a registered work to find it there and the search results do not display an image, 
only text based-information. The PLUS Registry is in Beta Phase 1 and one can only search by PLUS ID 
or Name. We are suspicious of the PLUS Registry because, while not even a litigant in the case, they 
have received from Google a confidential amount of settlement money that should have gone to infringed 
artists and rights holders. 


Lastly, I support Congressman Jerrold Nadler's which calls 
for the Copyright Office to bring transparency and justice to artists' secondary licensing rights, and I thank 
the Copyright Office for recommending this bill to Congress.


Respectfully,


Dena Matthews
Medical Illustrator
On behalf of LifeHouse Productions, LLC


I am a medical illustrator, international speaker, author, artist, and teacher. I am a partner at LifeHouse 


Productions, LLC, a leading edge biomedical animation and illustration studio. My company's work has been honored 
with numerous awards including the Medical Marketing Association InAwe Gold award, Telly Awards, and Rx Club 
awards. 


I earned my B.S. degree in Biology from the University of Connecticut and a master’s degree from the University of 
Illinois at Chicago’s Biomedical Visualization program.  As past vice chair of the Association of Medical Illustrators' 


(AMI) Artists Rights Committee I advocated for artists rights in Washington, D.C and spoke as a panelist at the 2008 
U.S. Small Business Association’s roundtable discussion on the economic impact of proposed orphan works 


"5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?"


American Royalties Too (ART) Act of 2015


About me:
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legislation.  As a board member of the American Society of Illustrators Partnership I, along with medical illustrator 
Tonya Hines, co-represent the AMI. As past chair of the Healthcare Businesswomen’s Association Metro Chapter 


Entrepreneur Affinity Group I organized highly-rated programs that help advance the business skills of it members. I 
co-created the Trilogy Healthcare Business Network, to expand opportunities for small businesses in the medical 
sector within Connecticut.  


I taught a graduate course on medical animation at New York University's Center for Advanced Digital Applications, 


taught Photoshop for Painters to the Tolland County Artists Association, and guest-lectured during Swansea 
Animation Days in South Wales, U.K.  I co-authored a chapter on 3D Animation for 


. Most recently, I presented on 3D biomedical animation to the faculty at Wesleyan University. Since 2010, 
I have been tweeting about artists' rights issues under the handle @denamatthews.


The Guild Handbook of Scientific 


Illustration








Hello, 


I am a graduate student of art at the University of Wisconsin, 
Madison, writing to share my concerns about the new 
copyright act being drafted. I work as a cartoonist, illustrator, 
and photographer. 


First, the most significant challenges related to monetizing 
and or licensing my work is a widespread cultural attitude 
that I should be willing to work for free. Should I place a 
photograph online which I want to protect, I know before 
uploading it that out of the millions of people who will be able 
to view it, many will have no scruples about downloading 
and using it for free without so much as contacting me. I 
have had my illustrations downloaded, traced and re-
uploaded by other artists without so much as a notification, 
and the only way I can possibly know is if I invest my own 
time to search for my work elsewhere online. I fear that the 
proposed ideas for a new copyright act which would 
effectively treat visual art as an inferior form of expression to 
popular music, which in turn would help foster the cultural 
attitude that I am expected to provide work for free and be 
thankful for the exposure when it is stolen. 


Second, without significant finances, I as a student 
essentially lack the capacity to seek legal counsel and 
challenge infringers. In my current position, I can only write a 
comment pointing out that my work has been infringed, and 
politely ask the infringer if they would consider taking down 
the infringing work. 


Third, as part of my working process, I can sometimes 
produce hundreds of sketches for a particular piece. In a 
short career of only 6 years, I have uploaded over 10,000 
works to my online gallery at deviantART.com. I plan to work 







on educational art projects which will entail tens of 
thousands of additional drawings. The effect of having to 
individually register each and every work, on my own time, 
would be prohibitive. I could neither afford to hire someone 
to undertake such a project, nor afford to lose invaluable 
time undertaking such a registration process. I would 
effectively be physically unable to comply with the proposed 
system of copyright protection. 


Forth, I personally understand the frustration of not being 
able to use a particular photograph, or of not being able to 
find an artist to request permission to use their work. I would 
support an effort to digitize large collections of books and 
collective works for the purposes of education and cultural 
preservation, as such a process would obviously be of great 
benefit to me in particular and posterity in general. However, 
the frustration I have had trying to find a particular artist to 
ask permission to use a work does not seem to be an 
adequate reason to change copyright in such a way that 
protection becomes effectively impossible. In such 
situations, I find that there are many artists who generously 
offer photographs as free resources to other artists. With 
only a little extra research, I can often find another 
photograph or illustration I can use for reference without any 
copyright concerns. This little bit of extra work teaches me to 
be thorough, respectful, and adaptable. In contrast, if all I 
had to do to a work I wanted to adapt was make minute, 
instantaneous changes in Photoshop, I would then have little 
incentive, apart from my own ethical concerns, to bother 
seeking out the artist or even to bother making a new work 
of my own. Having a lazy attitude towards the work of other 
artists would foster a lazy attitude towards my own work, and 
likely would have broader cultural implications. 







Fifth, perhaps the copyright office should be concerned 
about what steps artists might have to undertake to protect 
their own work under the proposed changes, and whether 
that will serve the end result of promoting a free exchange of 
ideas. For example, knowing that I would be unable to 
register thousands upon thousands of drawings, I would 
likely protect my work by not releasing it online at all, or 
shrinking it or marking it in such a way that it becomes very 
difficult for anyone but me to use it in a derivative work. For 
example, if a school teacher wanted to use one of my 
drawings illustrating an event from history in her classroom, 
it would be much harder for her to do so without contacting 
me directly or accepting a low quality image. Knowing that I 
have copyright protection encourages me to be more 
generous and trusting with my work. I can release an image 
assuming that some people might use it under fair use 
because I have the comfort of knowing I at least have some 
legal footing if my work is infringed upon or used for 
unethical purposes by a third party. Without that protection, 
the other types of personal protections that artists like myself 
can and do use to prevent our work from being stolen will 
become more important, and third parties who would desire 
to use our work under fair use would be the ones who have 
a harder time finding usable images as a generation of 
artists begins to become much more protective of their work. 
Far from promoting the free exchange of ideas and fair use 
of images for education, I think the proposed changes would 
likely have the effect of telling student artists like me that we 
can either accept not being able to do anything about our 
work being stolen, or take our ball and go home by ceasing 
to generously provide samples of our work for public 
consumption online. 


In summary, promoting fair use of images, making it easier 
for third parties to contact artists for permissions, and 







preserving collective works found in libraries are all laudable 
goals, but if the means to the end is devaluing the practice of 
visual artists as opposed to other forms of expression and 
speech and making it insurmountably difficult for those 
artists to legally protect their work, the result is likely going to 
be the opposite of the stated goal of this proposed 
legislation. There is a classic principle in economics which 
states that if you tax something, you will get less of it. To 
paraphrase this principle, if you make it more difficult for 
artists to legally protect their intellectual property online, you 
will inevitably get less art online. 


Sincerely, 


Joshua Duncan 


BFA Studio Art 


BA Ecclesiastical Art 


MFA Candidate in Fine Art 








July 21, 2015  
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (80fr23054)  
 
Dear Ms. Pallante,  
 
I am writing to ask that you create policy to protect artists and their exclusive rights.  Copyright 
is of the utmost importance to me for creative control of my work to protect its accuracy, 
integrity and authenticity. The 1976 Copyright Act has enabled me to sustain a professional 
career. However, I have experienced a substantial and growing loss of rights. I am also facing 
threats to the integrity and preservation of my lifetime body of work, which is my business 
inventory and also my legacy. My concerns and experiences are shared by my colleagues and 
other artists throughout this country.  
 
The digitization of the world’s creative works, along with the dramatically rising arc of  
unauthorized secondary licensing, is increasingly harming visual authors. For over 25 years a 
passive U.S. Copyright Office has not implemented policy or recommended legislation to restore 
balance to the author/publisher relationship. Additionally, there are other overdue actions the 
Copyright Office can implement to restore equity to the American artist.  
 


 
Copyright supports a right that establishes a relationship between the creation and dissemination 
of my artistic works.  It is not reasonable, nor feasible, for independent creators to find justice  
against violators, especially if said violators are giant corporations. We cannot sustain the legal 
battle. I have found my work isolated from its published website and reused by others  who have  
secured no authorization from me to use my work. I am not concerned with fair  
use of my work, or the use of my work on blogs that celebrate or comment on art, but, I  
heartily object to the widespread use of my work to promote their own agendas. 
 
It is my sincere hope that this Copyright Office will take care to firstly cause no harm to  
visual artists. Secondly, that the Copyright Office will proactively work with visual artists  
to craft policy to protect visual authors and their exclusive rights, and support a  
sustainable environment for professional authorship.  
 
Thank you for issuing the first Notice of Inquiry dedicated to examining copyright and  
visual artists.  
Respectfully submitted,  
Katherine Swift 
Cow Art and More 








William P. Hamilton, CMI 
Certified Medical Illustrator/Author 


PO Box 3391 
Crested Butte, CO 81224 


(906) 362-4484 
 
 


Letter to the Copyright Office opposing the new Orphan works proposal: 
 
I am and have been a professional medical illustrator for more than 40 years. I attended 
DePauw University (1972 graduate) declaring majors in Art Studio and Art history with 
an (undeclared) additional major in Zoology. I then attended the Ohio State University 
program in Medical Illustration graduating in 1974. In addition to the medical illustration  
program requirements I studied veterinary and laboratory animal anatomy at the OSU 
College of Veterinary Medicine.  My work appears in many of the textbooks in 
veterinary medicine and surgery (most recently the new edition of Bojrab, “Current 
Techniques in Small Animal Surgery” 2015) and I developed and co-authored “Feline 
Anatomy for Veterinarians” with my friend Dr. Lola Hudson, DVM, Ph. D. The book is 
in its second edition. I have also worked for more than 25 years on a project I initiated 
with Advanced Research Media doing kinesiology articles in three publications in the 
bodybuilding and fitness area. I have earned various awards for my work. I retain 
copyright to virtually all of my work. I am also a past president and chairman of the 
board of the Association of Medical Illustrators and have written a book chapter and a 
booklet on copyright after the 1976 law. For 15 years I headed up the Association of 
Medical Illustrators Artist Rights Ctte. 
 
The changes proposed by the new “Orphan Works” legislation undermines the aims of 
the 1976 Copyright law to vest ownership of copyright with the creators of art, be it 
written or visual works. New technologies allow exact copies of work to appear on the 
internet of visual works often stripped of information identifying the authors of that work. 
 
Within 5 minutes I can find multiple unsanctioned uses of my art on the internet, in some 
cases with someone else’s copyright notice affixed. It is quite difficult and expensive to 
legally pursue these thefts, rather like playing “Whack a Mole”.  The revisions to the 
copyright law as proposed would allow internet firms and data bases to take my work 
from the internet use it, alter it, profit from it and even copyright it themselves, 
interfering with the income stream that I derive from licensing the work, while giving me 
little legal recourse.  This would amount to a legalizing the theft of my property.  Please 
understand that I have no objection to licensing my work to companies and data bases, 
for an appropriate fee and recognition of my ownership of the work.  Obviously since so 
many unauthorised uses of my work appear on the internet and the fact that these firms 
want to collect and monetize my work, it (my work) does not lose its value upon 
publication,  in fact the reuse fees can often generate more than the original licensing 
fee…uness of course this orphan works change becomes law. The my work loses value, 
to me but creates value for the companies stealing it. In today’s digital world my image 
inventory is worth more than ever before. It is absurd for the legal scholars to claim 







otherwise when the firms that employ them see value in the work by harvesting it as 
“orphan” and copyrighting it as “a derivative work”. I urge you to protect the right of 
individual business people to do business through control and licensing of their creations 
by strengthening the protections built into the copyrightlaws and making it EASIER, not 
more difficult for artists, writers and other creative professionals to seek compensation 
from unauthorized users of their work. 
 
Sincerely 
 
William P. Hamilton , CMI, FAMI 








July 16, 2015 
 
Greetings! My name is Ikumi Kayama, and I am a professional artist. My special area of expertise is 
in medical and scientific illustration, where I work closely with scientists and doctors to create 
pictures that make modern medicine and science accessible to everyone. Works I create can be found 
in science textbooks, doctors’ offices, science museums, and zoos/aquariums. I have my own 
illustration business, and I love my job.  
 
I’ve always wanted to be an artist since I was very young. When my family moved from Japan to the 
US when I was seven years old, the only voice I had was my drawing. One day I realized that I didn’t 
have to speak English, but I could communicate with my classmates through my artwork! Also, I had 
asthma as a child. Watching my parents struggle to explain my conditions to the doctor was so 
embarrassing and painful. That’s why when I learned about the field of medical illustration, I knew I 
had to do it. This field would let me help others by creating illustrations to describe medical 
conditions and options for treatment.  
 
I have been working as a professional artist for eight years, but I’ve been studying art all my life.  
Drawings and pictures have a special way of connecting people. Viewers of my artwork do not have 
to speak the same language or have the same educational level to understand the subject of the 
drawing. When I create my illustrations, I combine my knowledge in science and art to create 
illustrations that are not only accurate, but are easy to understand and remember. My artwork is an 
essential learning tool.  
 
The training I went through to create such accurate and educational illustrations took me many years 
of study. I majored in scientific illustration for my bachelor’s degree at University of Georgia, and 
received further training in medical illustration at Johns Hopkins University School of Medicine 
where I received my master’s degree. I’ve received many awards for my illustration work and 
recently given a TEDx talk on importance of medical and scientific illustration. I’ve worked with 
world-renowned scientific researchers and experts from all over the world.  
 
I take great pride in every single illustration I create because I know my illustrations are helping 
others learn and understand. To me that’s very important. I’ve met many doctors and healthcare 
providers who thanked me for the work I do—they would not have made it through their science 
courses without looking at the medical illustrations in their textbooks and lab manuals.  
 
In order to create such useful and valuable images, I spend a lot of my time planning and researching 
for my illustration. I work closely with experts in different fields to develop artwork that will match 
the viewers’ needs. Oftentimes the illustrations will go through rounds of edits and corrections much 
like writing.  
 
Because of the nature of the drawings, the work I create remains valuable for years. A student or 
patient can view my work years after the completion of the artwork and still learn something new 
from them. I constantly see many medical and scientific illustrations from decades ago that are still 
useful as educational tools today. I strive my artwork to be timeless teaching devices.  
 
In a field as medical and scientific illustration, having copyright protection of my work is essential. 
Copyright is the basis on which my business rests. In order to work with more experts and to help 
more students, I have to be able to protect my work and be acknowledged as the specialized artist 
who has the experience and expertise to create educational illustrations.  







 
As a professional artist, I have a library of copyrighted, original work that I use as my resource of 
income through licensing.  The beauty of copyrighted work is that I don’t have to recreate 
illustrations every single time a new project arises, but I have exclusive rights to create derivative 
works from my own collection of images for consistent quality of my work. Sometimes, my artwork 
can be reused by different specialists or organizations. They can license the illustrations through me, 
the copyright owner/creator, to help their students. This way I can control where, how, and by whom 
my work is used.  
 
Having copyright infringement is like stealing money and intellectual property. My work takes hours 
to research, develop, and create. Beneath my finished work are layers of drafts and edits, meetings 
with scientists, and countless email discussions. I find it unfair that someone can simply take my 
finished artwork, claim it as theirs, and begin to generate profit without any credit or 
acknowledgement given just because they couldn’t find me as the original artist.  
 
The digital era and the rise of social media have been exciting and I enjoy seeing my artwork reach 
more people than I could have ever imagined. On the other hand, keeping an inventory of my work 
and where my work has been shown has been a bigger challenge. I constantly get requests to have 
my illustrations featured on various websites, blogs, and e-journals, that staying on top of my 
publication list is another added item on my professional artist to-do list.  To the best of my 
knowledge, most of the people I worked with are honest, understanding, and respectful of my work. 
Having the layer of copyright protection helps me propel forward to expand my business using the 
digital tools available today.  
 
Some challenges related to licensing illustrations include comments that I’m asking too much money 
for licensing fees—art buyers claim that artwork licensing should cost less. On the website, I create 
web-sized images for quality and speed. The images always include a copyright notice and where to 
reach me to get permission to reuse. Unfortunately, the notice gets cut off by a third party, low-
resolution image is stolen for print, or a scanned file from my printed gets uploaded online without 
any credit given. As an artist, I always add my signature to my work, but even then, the size and the 
file quality of the web files, it is sometimes difficult to read the credit line/signature. It is frustrating, 
but knowing my work is protected under copyright, I can focus on creating new work instead of 
worrying how my work are being used without permission.      
 
The current copyright law protects me as an artist and gives me a way to make a living creating 
artwork that will help others understand concepts in medicine and science. I understand that there is 
value in educational illustration, and they can be prone to theft/copyright infringement. That is why I 
am very concerned about the current discussion about the new draft of the US Copyright Act.  
 
If I am not able to protect my work and have control of my work, I will no longer be able to support 
myself as a professional artist. Being a professional artist has not been easy, but it has been my 
dream since I was very young. My friends and family have been so supportive over the years to help 
me to reach my goals. It would be a shame to lose it all because of one law.  
 
Thank you for your consideration for keeping the current copyright law to protect hundreds and 
thousands of artists like me.  
 
Sincerely,  
 







 
Ikumi Kayama, MA  








United	  States	  Copyright	  Office	  
Re:	  Notice	  of	  Inquiry	  on	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  
	  
	  
To	  whom	  it	  may	  concern,	  


	  
After	  doing	  a	  lot	  of	  reading	  about	  the	  Orphan	  Works	  Act,	  I	  have	  come	  to	  the	  


conclusion	  that	  while	  it	  aims	  to	  do	  good,	  it	  could	  too	  easily	  be	  exploited	  to	  do	  more	  harm.	  
Digital	  theft	  is	  a	  very	  common	  problem	  independent	  artists	  face	  every	  day,	  and	  is	  a	  
constant	  uphill	  battle	  for	  it’s	  victims.	  	  


I	  understand	  that	  similar	  copyright	  reform	  to	  what	  the	  US	  has	  been	  proposing	  have	  
already	  been	  passed	  in	  the	  UK	  and	  Canada,	  but	  the	  language	  in	  which	  the	  US	  version	  is	  
written	  seems	  too	  vague	  to	  be	  proficient	  in	  protecting	  the	  interests	  of	  the	  copyright	  holders	  
(the	  content	  creators).	  Exploitation	  of	  artists	  and	  their	  work	  is	  a	  very	  real	  and	  very	  serious	  
problem,	  and	  we	  need	  legislation	  that	  will	  protect	  them	  from	  that.	  As	  it	  stands,	  this	  Orphan	  
Works	  Act	  either	  does	  little	  to	  protect	  an	  independent	  creator	  or	  could	  be	  manipulated	  to	  
harm	  them.	  An	  artist	  shouldn’t	  have	  to	  be	  already	  working	  for	  a	  company	  who	  owns	  the	  
work	  they	  do	  for	  their	  rights	  as	  creators	  to	  be	  taken	  seriously.	  	  


The	  reality	  is	  making	  a	  living	  as	  a	  creator	  of	  content	  is	  difficult-‐	  even	  more	  difficult	  if	  
you	  are	  trying	  to	  make	  that	  living	  independently	  or	  as	  a	  freelancer.	  The	  digital	  age	  has	  
brought	  about	  many	  helpful	  tools	  to	  aid	  content	  creators,	  but	  these	  tools	  are	  also	  too	  easily	  
used	  to	  take	  their	  work	  and	  content	  for	  monetary	  gain	  without	  paying	  them	  for	  rightful	  use.	  	  
I	  believe	  that	  legislation	  like	  the	  Orphan	  Works	  Act	  could	  be	  potentially	  helpful	  in	  the	  way	  
it	  aims	  to	  be,	  but	  the	  language	  used	  to	  define	  it	  needs	  to	  either	  be	  far	  more	  specific,	  or	  there	  
needs	  to	  be	  a	  specific	  clause	  pertaining	  to	  the	  rights	  of	  visual	  artists,	  photographers,	  and	  
other	  digital	  content	  creators	  for	  better	  protection.	  Watermarks	  and	  registering	  work	  do	  
help	  digital	  artists	  in	  protecting	  their	  work,	  but	  watermarks	  are	  often	  cropped	  or	  edited	  
out	  easily,	  and	  registering	  every	  solitary	  single	  piece	  of	  artwork	  an	  artist	  does	  is	  not	  
realistic,	  and	  too	  costly.	  I	  have	  read	  that	  registering	  work	  is	  not	  necessary	  under	  the	  
Orphan	  Works	  Act,	  but	  again,	  it	  language	  is	  just	  vague	  enough	  that	  an	  artist	  working	  at	  a	  
company	  could	  pull	  an	  image	  with	  no	  source	  and	  say	  “oh	  this	  was	  orphaned,	  I	  couldn’t	  find	  
it’s	  creator”.	  	  This	  should	  never	  be	  acceptable.	  


The	  legislation	  specifies	  searching	  internet	  databases	  and	  phone	  records-‐	  I	  think	  if	  
we	  were	  to	  revise	  the	  law	  with	  the	  goal	  of	  independent	  content	  creators	  in	  mind,	  we	  should	  
require	  a	  proof	  of	  email	  contact.	  A	  phone	  call	  or	  a	  phone	  number	  is	  not	  always	  reliable	  
source	  of	  which	  to	  prove	  attempted	  contact.	  We	  need	  to	  require	  this	  in	  writing,	  and	  an	  
email	  address-‐	  aside	  from	  that	  being	  the	  easiest	  and	  most	  reliable	  way	  to	  contact	  an	  artist	  
over	  the	  internet-‐	  will	  have	  this	  in	  writing	  as	  proof.	  Also	  we	  should	  specify	  what	  
determines	  a	  ‘database’.	  On	  it’s	  own,	  Pintrest	  is	  not	  a	  database.	  Flickr	  is	  not	  a	  database.	  
Tumblr	  is	  not	  a	  database.	  Even	  Google	  Images	  is	  not	  a	  reliable	  database.	  So	  many	  times	  
artists	  will	  find	  their	  own	  created	  work	  posted	  on	  such	  sites	  by	  another	  anonymous	  user	  
without	  any	  attribution	  to	  themselves	  or	  their	  website	  where	  their	  work	  was	  originally	  
posted.	  	  


Much	  as	  teachers	  in	  school	  will	  tell	  their	  students	  that	  Wikipedia	  is	  not	  a	  reliable	  
source	  of	  information,	  neither	  is	  Pintrest	  or	  any	  other	  social	  posting	  site	  a	  sole	  reliable	  
database	  for	  attempting	  to	  locate	  and	  contact	  a	  creator.	  We	  need	  more	  clear-‐cut	  language	  







and	  more	  definite	  proof	  of	  attempted	  contact	  written	  into	  the	  law	  to	  protect	  digital	  content	  
creators	  and	  their	  work.	  


I	  am	  a	  visual	  artist	  and	  I	  have	  been	  all	  my	  life.	  I’ve	  been	  going	  to	  school	  and	  working	  
professionally	  for	  eight	  years,	  currently	  I’m	  working	  full	  time	  for	  the	  toy	  company	  Jakks	  
Pacific	  as	  an	  illustrator	  and	  designer	  for	  Disney	  brand	  dolls	  and	  products.	  Outside	  of	  my	  job	  
I	  rely	  on	  my	  personal	  and	  freelance	  work	  for	  further	  support.	  I	  run	  a	  blog	  where	  I	  post	  my	  
art	  freely	  for	  my	  friends	  and	  fans	  to	  enjoy,	  and	  to	  gain	  monetary	  support	  for	  my	  work.	  I	  
have	  been	  fortunate	  to	  have	  enough	  of	  a	  following	  and	  online	  presence	  that	  my	  name	  is	  
known	  and	  I	  am	  easily	  contactable,	  but	  for	  many	  artists	  that	  is	  not	  the	  case;	  and	  even	  if	  it	  is,	  
their	  work	  still	  gets	  stolen.	  It	  happens	  more	  often	  than	  any	  of	  us	  would	  like	  it	  to,	  and	  what	  
we	  really	  need	  is	  legislation	  that	  protect	  us	  specifically	  from	  this	  sort	  of	  theft,	  not	  that	  can	  
indirectly	  encourage	  it.	  	  I	  ask	  that	  we	  please	  reconsider	  the	  Orphan	  Works	  legislation	  and	  
revisit	  the	  definitions	  of	  the	  language	  it	  uses	  so	  that	  it	  will	  stay	  fair	  to	  independent	  content	  
creators.	  Thank	  you	  so	  much	  for	  your	  time.	  	  


	  
	  
Kirsten	  Kneeland	  








July 22, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for opening up comment on you inquiry on protecting Visual Works 
under a new copyright law. 
 
I have been a professional illustrator since 1982, working many types of jobs: 
Freelance, work-for-hire, and salaried positions. I think I have a reasonable grasp of 
the practical needs of working artists and the needs of the market that allow them to 
make a living at making art. Your report on Orphan Works and Mass Digitization 
appears to be a blue print for “destroying the village to save it.” In you effort to 
solve an issue of questionable significance you are threatening the ability of artists 
to conduct a successful business based in the real world, NOT the theoretical one 
you seem to describe. 
 
The process of limiting liability that you propose, a fuzzy definition of good faith 
diligent search, and possibly onerous requirements put on the artist to protect their 
work, means the END of the commercial illustration business made up of small 
independent authors, who are commonly the source of new and different ideas. 
These sorts of businesses are a source of many jobs, competition to large companies 
(and each other) and incubators of new ideas. Your proposals have far reaching 
implications that are not being properly weighed in this document. 
 
The Mass Digitization proposal makes a mockery of the Constitution, the free 
market, and rights of ownership. PLEASE know that MANY creative people ARE 
paying attention and are DEEPLY DISTURBED.  It goes well beyond international 
conventions on fair use and incidental small scale copying. It threatens to saddle 
artists with HUGE expenses to protect their work, and small return when that work 
is reused at prices they do not control. At the heart of this proposal is the notion that 
art creators have little value in their control of their artistic assets for resale. This is 
UNTRUE, as is evident by the desire of private firms to control access to these assets. 
 
In response to your posed questions: 
 







1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
    - Existing copyright law that permits work-for-hire without extending the benefits 
of normal employment to the worker. Repealing work-for-hire might begin to 
redress this imbalance of power. 
 
    - Stock image companies that compete against the artist with the artist’s own 
images, selling at deflated prices, thus separating the artist from control of his/her 
work. 
 
    - Copyright Office’s poor system of maintaining visual arts copyrights. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
     - Finding Infringers. Fortunately, under our current system we have sufficient 
clout to inhibit infringement if our work, if copyrighted. This allows us to focus on 
business and creating art with the knowledge that we have financial protection if 
infringement happens. 
 
     - Proposed laws that remove power to protect our art and demand fair 
compensation. Also legal proposals of processes that assume we have all the time 
and money in the world to comply and still remain in the business of making art. 
 
     - Orphan works legislation removes the ability to enforce our right in a practical 
fashion. No lawyer will take our case, and no court will be able to compensate us for 
the time and trouble to enforce our rights. 
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
- Artists produce thousands of images that need copyright protection, 
photographers even more. The time and expense of protecting these images through 
copyright is currently close to prohibitive. It seems likely the proposed scenarios for 
privatizing copyright protection, and complying with requirements for data (so 
infringers cannot claim good faith infringement) will multiply the cost to the point of 
crushing the market for art creation. Note this situation is vastly different than that 
face by authors of written works, and is not comparable in any way. 
 
- The copyright office has been unwilling to create or purchase a modern system of 
copyright registration and management, one that has public search capabilities. 
Such a system would belong to all the people and not private interests that will wish 
to exploit the content for their own benefit over the owners of the art. 
 







4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
- As artists we view the world and other visual works and then synthesize 
something new that is significantly different. So there is relatively little difficulty in 
dealing with the orphaned works issues. The current fair use regulations seem 
adequate for commentary and blog use. The current law is working well.  It DOES 
protect the people who are making the images in the first place, more or less.  
Dispite the current protections, keeping credit for authorship attached to an image 
in this digital age is very problematic and is a ripe area for infringers to take 
advantage of as protective cover for claiming orphaned status. If they are able to 
take FULL commercial advantage of the disconnect of art and authorship, pretty 
much ALL artists will die the death of a thousand nibbles.  We - I - will be 
overwhelmed by the mechanics of defending my work at my own expense without 
the ability to recoup the true expense in money and time in a small claims court. 
 
- Libraries and museum have in the past complained about uncertainty in the ability 
to copy and protect visual artifacts. However, recent court cases have helped define 
a reasonable area for them to maneuver to protect their collections. 
 
- The true burden to others in using art is the need to compensate the artist for the 
time and effort placed into making the art. They are more than willing to use an 
image if it costs them nothing or little, but when asked to shoulder their share of the 
true cost of creation of the image, most will decline and go look for something they 
can get cheap. Forcing a licensing system on artists that does not represent the true 
cost of compensating the artist's efforts is just WRONG.  New infrastructure rules re. 
creative ownership, if they effected other professions - lawyers or drug companies, 
would NEVER fly. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
- There is a SEVERELY broken domestic system of returning compensation to artists 
from reprographic and other secondary rights licensing in both domestic and 
overseas markets. The current system does not return the more than $300 million 
dollars generated annually to the actual artists whose work is being licensed. This 
number is likely to grow and continue to benefit the few, not the many.  THIS is 
something your agency should be focusing on instead of the current re-writing. 
 
- There are no registries in any overseas markets that behave in the proposed 
fashion as would be required to make a viable market for artist to thrive. 
 
Under a new copyright act as now suggested in the Copyright Offices document, the 
effort REQUIRED of artists to participate in multiple registries, to ensure successful 
infringement searches, are greater than the time and money available to artists that 
will allow them to continue to make art and a run successful business. It is totally 







ridiculous.  NO ONE -  of the 100's of illustrators and photographers I know, have 
the time and money to do this with the large body of their work.  I urge you to step 
back and rethink this entire approach to placing the entire burden of copyright 
protection on the creator and none of the responsibility on the user of images. 
 
What if the requirement were to provide an image of medium resolution to a single 
search site where those that want their art available for reuse could voluntarily 
upload it with contact information? Those that wish to search it pay a small fee if a 
match is found. This would then provide the contact information needed to deal 
directly with the artist’s agent. If a match is not found then one can assume the 
artist does not wish to sell, and a new piece of art can be commissioned. If we are 
referring to historical materials where the image can be dated by its content or 
appearance to be over a certain age without available authorship, certify it as an 
orphan. Will this be free or cheap? Unlikely. 
 
But who is claiming that protecting the rights of creators is free to the user? Doing 
so will break the commercial market for art creation, and then you will have 
accomplished the exact opposite of what the copyright law was created for. 
 
Thank you for your attention in this matter. As you look into this matter further, 
please consult artists who actually run businesses creating art when making such 
theoretical proposals. 
 
Sincerely, 
 
Taina Litwak 
 
--  
Taina Litwak  
Litwak Illustration Studio  
13029 Chestnut Oak Drive  
Darnestown, MD 20878  
 
tel: 301-527-0569  
mobile: 240-750-9245  
 
http://www.sciencefriday.com/blogs/09/06/2012/glamour-pin-ups-from-the-
usda.html?interest=1&audience=4&series=20 








July 19, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
Re: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for allowing comment on the difficulties faced by visual artists. 
I’ve been an illustrator in the visual arts for 35 years. I’m not famous or wealthy. I own a 
small business, I’m the sole employee, and I’m trying to make a decent—not bloated—
living for myself and my family. Contentment, and even a modicum of security is 
increasingly hard to come by in the current atmosphere of destructive, corporate greed. 
And I believe that is what this issue is truly about. 
 
I knew that illustration was a tough business when I began, but it has always been my 
passion. I knew that it would be easier to sell autos or real estate than illustrations, but for 
me, as for so many other artists, writers, and musicians, that choice would have been 
destructive. 
 
I believe that a system that supports the devaluation of the arts will decay and collapse. 
History has borne that out. 
 
In short, please don’t allow lawyers and lobbyists to make things even more difficult for 
us creatives who strive to contribute often intangible, but very important work for society 
and culture. 
 
Thank you for asking these questions, I hope that my answers will help in some way. 
 
What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
Two main challenges:  


Publishers who demand that an illustrator sign away all rights—primary and 
secondary--before the illustrator accepts the work. This is plain, greed-motivated 
exploitation of a person’s abilities (gained through many years of study and hard 
work), and 
Unfair competition from corporate image banks. These do not value individual 
creativity, and care nothing for preserving small business initiative. Their goal is 
money—they know and care nothing about the art spirit. 


 







What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? Cost-prohibitive legal fees and repeatedly proposed orphan 
works legislation. 
 
What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
Time for certain. It will be a red-tape nightmare to fill out the proposed paperwork, let 
alone research it--creating illustration is very time-consuming. In addition, the cost to hire 
a lawyer to accomplish this would be prohibitive for many artists.  The digital age has 
already allowed for much greater illegal distribution and consumption of visual—even 
auditory—creations. Want to destroy creative initiative in the visual, performing, and 
music arts? This type of legislation will do it handily. So much for support of small 
business. It gets much lip-service, but seldom receives congressional support. 
 
What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
Most individuals who use my work on the internet willingly pay me, ask permission, or at 
least credit me if they reproduce my work. These have always been individuals who are 
sensitive to the effort it takes me to do the work. They are not corporations. I’m sick of 
congressional members who cave to corporate pressure at the expense of people 
struggling to make a contribution and a reasonable living. 
 
What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
I’m far from an expert in the Copyright Act, but whatever corporate lawyers and 
lobbyists say regarding this issue (and probably most others) is likely a falsehood 
constructed to make money from the blood and sweat of another. It’s not news that 
similar things are already done without regard for ethics, much less any concern for the 
future of this country or the well-being of the world.  It’s wrong, and I’d appreciate the 
Copyright Office’s support in this matter very much. 
 
Thank you for reading my letter, and thank you in advance for any support you can give 
artists. 
 
Sincerely yours, 
 
Tom Sarmo 
 
  
 
 
 
 








July 19, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 
 
Dear Ms. Pallante and the Copyright Office Staff, 
 
I appreciate the opportunity to tell you how I feel about this act. As someone trying to break into 
the world of professional art, I understand that my opinion may not be as valuable as that of a 
fully professional artist, but I hope that you will still take my input on this situation very seriously. 
 
Copyrights are extremely important to both me and artists with decades more experience than I 
have. Licensing is how countless numbers of people make their livings. As I am trying to get my 
work into the mainstream to make a living for myself, this proposed law would make it so much 
harder for me, and people like me, to find success in the mainstream market. If this act were to 
pass, it could also make the lives of the professional, full time artists hard and take away their 
livelihood. 
 
I will try to respond to your questions to the best of my ability. 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  
 
For years publishers have forced artists into signing away the rights to their work by just 
refusing to hire on any artists who demand to keep them. The existing law allowed this 
treatment to happen by permitting work-for-hire contracts. This deprives the artist of any and all 
authorship they have towards their work. They receive none of the benefits of “legal” 
employment, even though they are technically an employee of the company for the time being. 
The artist has to cover the price of every single thing used in the commissioned work.  
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  
 
The absolute most major one that comes to mind is the insane price of legal fees that would be 
used in an infringement lawsuit. Especially if this person has not registered their copyright with 
the offices. This person could then only get damages out of the suit, and it is borderline 
impossible to find a lawyer for these cases. The settlement for these cases would be tiny. 
 
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?  







 
Expense and time. It would bring out competition through the registries. An artist can hundreds, 
if not thousands of pieces in their lifetime. Registration for the more experienced artists would 
be extremely difficult, as they would have to find every individual piece and take them all down 
to the copyright office. They would then proceed to fill out paperwork for each piece and pay a 
fee for each piece, which could very easily add up to hundreds of thousands of dollars. This is a 
career shattering move for thousands of people. 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  
 
I feel as if I am not in the correct place to answer this question. I occasionally use a photograph 
or another person’s work for light inspiration, but it never goes beyond that and those have all 
been personal works that I refuse to make profit off of. If someone wanted to use my work in a 
similar, strictly non-commercial way, I would gladly let them do this so long as I am given the 
proper credit for it. Perhaps the issues when dealing with institutions such as museums or 
libraries are different, but I have no experience in this situation so I will not go further into it. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
  
There are many that exist. I however, will only discuss the issue of the claim that there’s a viable 
art registry that would benefit the artists. This is not true. It does not exist. I have spoken to 
artists who have decades more experience than I do about this issue and it’s something they 
still struggle with. Even if this were to exist, I suspect that many artists would not even be able to 
afford it. The cost of maintaining and cataloguing everything would be too great, causing fees to 
be ridiculous. I wish that there was an easy, cost effective way of scanning and placing works 
into a database, but I don’t think that technology could do it at this point in time.  
 
As an artist, I strongly oppose this act. I choose to support Congressman Jerrold Nadler’s 
American Royalties Too, or ART Act of 2015. It is by no means a perfect solution, but it is a step 
in the right direction. It would start to bring justice to licensing rights, and I thank the Copyright 
Office for this recommendation.  
 
Sincerely,  
 
Kylee Roth 
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July 21, 2015


U.S. Copyright Office
Orphan Works


Dear U.S. Copyright Office,


I am an illustrator and graphic artist based in Colorado. I have worked as a professional illustrator for over 10 
years now. I create illustrations for surface design as well as information design for both the legal and medical 
fields. In addition to illustrating, I also own a small manufacturing company that seeks out licensed work for our 
products. I would like to offer some perspective from both sides of the coin.


My copyrighted work is money. When I license my work, I receive compensation in the form of royalties from 
anyone requesting to use my art. If my work is not protected, it is not valuable to anyone, and I will lose my 
entire career. I have no leg to stand on if that copyright isn’t in my own name.


As an owner of a company that manufactures products with licensed designs, I am deeply concerned that my 
products will lose value. By having unique designs, I am able to offer something of higher value to retailers, and, 
in turn, pay royalties to our artists. If those designs aren’t unique, I will lose business and my artists will lose their 
jobs.


You asked some questions. Here are my best answers.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


As an artist, the most significant challenge to monetizing my artwork is in creating something interesting/
new/unique to licensors. I have to stay “ahead of the curve” in the industry. If someone else is able to use 
my artwork without my permission, my work is no longer interesting or new, and a manufacturer has no 
motivation to use my work.


The same idea applies to my company. If I can’t provide retailers something they haven’t seen before, they 
won’t give me a second thought. By working with my artists on copyrights, I can assure my retailers that 
they are receiving the only iteration of a product.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?


Right now, the challenge for me, as an artist, is staying on top of rampant illegal infringement. I have 
to spend time and money finding the copy, proving it’s a copy, and convincing the copier, sometimes 
through legal force, to cease & desist. I do this to protect my brand and make sure I am truly offering 
artwork that has not been used elsewhere. If my art is being copied, a company no longer has reason to 
buy it from me.


As a company, if our product is copied, we go from a boutique item to a cheaper product or no product. 
If someone is able to sell a cheaper version of our product, we either lower our pricing, or we pull our 
product off the market altogether. We have to stay on top of the industry, know what’s out there, what 
people are buying and from whom. If our product is copied, we have to spend hours and money finding 
the culprit (this is by far the hardest part in the age of the Internet), and then we have to convince them to 
stop selling their copy, possibly through legal force. This is a very long and expensive process, and with the 
Internet, it is impossible to know every time we are copied.
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3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


As a prolific artist, it is cumbersome to register all of my artwork. I create new work just about every day 
of my life, so 10 years of artwork is massive. I have taken to submitting volumes of artwork for copyright, 
but know that there is a chance the volumes will be misinterpreted in a legal battle. I have chosen this 
route to save myself time/money. No other industry has to worry about whether or not they will be paid 
for their work in this way. No other industry requires workers to defend the fact that they did the work. 
It’s an unnecessary stress that could be handled much better than this.


As a company, we are learning that many of our artists do NOT have faith in the copyright system and 
don’t register their artwork at all. The time and expense simply are not worth it to those artists, and they 
do not see the value as their artwork is likely to be copied whether they copyright it or not. As they do not 
have the resources to pursue an infringer, they do not see the value in using resources to copyright their 
work. Our company requires copyright to protect not only the artwork, but our product design. We have 
taken to helping our aritsts with the copyright process, hoping this extra measure of protection will pay 
off someday, should the need arise. Many of our artists simply do not have the resources or motivation to 
do this themselves.


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic artworks, and/or illustrations?


It is very hard to find the original artist. As an artist, if my work is out there, but my name has been cut off, 
how will they find me? I do a lot of patterns and surface design (think fabric and wallpaper). How would 
someone find me, based on a small thumbnail of some shapes and colors?


As a company, we do not source our artists from arbitrary searches, rather, we rely on the art community 
to submit their copyrighted images directly to us. The disrespect in accidentally using someone’s artwork 
without knowing or compensating the original artist is firmly against company policy, and not worth 
the eventual heartache and expense of ending up in the wrong. We require proof of copyright for this 
very reason. This is a disadvantage to lesser-known or up-and-coming artists, as they may not have any 
connection to us or know we work this way. Unfortunately, some excellent artwork is probably falling 
between the cracks, but in the interest protecting our artists, our product, and our company, we have 
chosen this procurement method.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act?


It is too easy to steal artwork, and there are not nearly enough repercussions for those doing so. I do 
not feel like I will recoup the damages if an infringer steals my work and does not comply with a Cease 
& Desist. And this is if I can find them in the first place. The Internet is absolutely packed with stolen 
images. Sometimes folks do this innocently enough, but there is a large percentage of shoddy companies 
looking to make a quick buck, even illegally. If you really want to help us, if you really want illustration and 
copyright to be a lucrative and stable part of this industry, find a way to prosecute the infringers with more 
than a slap on the wrist. Please don’t allow anyone to steal our images, as far as it is in your power to do so. 
They are our paycheck, how we support our families, how we make a living. Copyright is money for us.


I am grateful that you are allowing us to answer your questions and respond to this in a personal manner. 
Thank you for taking the time to read this, and I hope you will keep the art community in mind. Please do not 
enact the Orphan Works legislation.


Most Respectfully,


Libby Unwin, Illustrator & Graphic Artist
Broomfield, CO








July 20, 2015 
 
Maria Pallante 
 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
To Whom it May Concern: 
 
My name is Stacy Gray. I am an Asheville, NC based artist and illustrator. Since 1999, 
I have illustrated over 25 children’s educational books, as well as illustrating for 
children’s apps and magazines. I am also a member of the Society of Children’s Book 
Writer’s and Illustrators. In addition to this, I am a fine art painter and a graphic 
designer. Needless to say, being creative and creating imagery is my sole means of 
making a living. 
 
It is very difficult as it is right now with the current laws to keep my images from 
being pirated and used without my permission from my website or social media, so I 
am counting on the copyright office to protect the rights of visual artists and their 
creations. My work is unique to me, and my ideas have value, it makes it a struggle 
to make a living when piracy makes the market flooded with cheap versions of what 
we artists work hard to create making our work worth less. 
 
Thanks for your understanding, 
 
 
Stacy A. Gray 








 


Amy Wagner 
20655 S. Western Ave. #104   Torrance, CA  90501        


Email: awagner310@gmail.com 
July 21, 2015 
 
Copyright Office  Copyright.gov   Via Email 
 
RE: Notice of Inquiry of Copyright Protection for Certain Visual Works 
 
Dear Madams and Sirs: 
 
As an avid user of social media to share images and reference material with my 
colleagues, I am deeply concerned about copyright protection for visual artists. 
 
Many of my colleagues are photographers; illustrators; animators, etc. These free-lance 
and studio-based visual artists post images online via social media and their own 
websites. While the constant refrain told to artists is ‘The exposure is good for you”..it 
takes enforcement of copyright protections and collection of license fees to pay bills.  
 
The voracious demand for visual content in the new digital marketplace is a wild west 
without rules. Where’s the Sheriff ?? Art is NOT free! It has great value. Social media 
sites like Instagram and Facebook are empires built on the “free” images of others. 
Copyright agreements are being struck to make all this sharing possible. Where is the 
credit and compensation for the artists involved ?? 
 
I have never met an artist who has received a residual check for the “sharing” of their 
images on-line. Instead, I hear horror stories of unauthorized use of images – the classic 
tale being illustrations that show up on t-shirts offered for sale on line or even in major 
retail outlets. Even egregious cases of this are nearly impossible to prosecute. 
 
Sharing images has become an essential online experience… but it’s rare that the creators 
and copyright holders are acknowledged. In fact, there is a lot of incentive to remove 
ownership from on-line images. There is no streamlined registration system.. and trying 
to register each individual image an artist produces would only add to the unreasonable 
burdens placed on the actual copyright holders.  
 
These are just a few examples of the significant challenges artists face trying to protect 
their copyright for works posted online. Meanwhile, publishers and other big companies 
are profiting from the online work of artists.  
 
Artists … and those of us who enjoy sharing images online… face significant frustrations 
trying to properly credit that work.. and see that it is monetized in a way that is respectful 
of the artists as the copyright holders of their own work.  
 
Thank you for your attention to these matters,   Amy Wagner 


 








 


 


 


 


July 20, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015.01) 


 


Dear Ms. Pallante; 


 


I am a professional illustrator/graphic artist and have been a freelancer 


for three decades. The changes being proposed by orphan works lobbyists 


would endanger the rights I now enjoy to my own work. Here are my 


responses to the questions you've posed. 


 


1. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations? 


 


I have, more often than not, been forced by publishers to relinquish 


rights to my illustrations under work-for-hire contracts. Most of the 


major companies require this with only smaller independent publishers 


willing to return my rights back to me with a one time right to publish. 


The present day copyright law has allowed this to happen. 


 


2. What are the most significant enforcement challenges for 


photographers, graphics artists, and/or illustrators? 


 


The major challenges are the high cost of legal fees for an infringement 


lawsuit and the orphan works policies now being proposed again in 


Congress. I as a self employed individual do not have the resources to 


pursue a legal suit, especially if it is against a large company with 


greater resources than my own.  


 


It is my understanding that the orphan works proposals would make it 


easier for anyone to infringe upon my copyright knowing that the present 


deterrents against said infringements would no longer exist.  


 


3. What are the most significant registration challenges for 


photographers, graphic artists, and/or illustrators? 


 


The number of illustrations involved in just what I have done in the past 


would involve so much expense, paperwork and time that I would have less 


to devote to actually creating new artwork. Moreover, the private 


registries that I would have to register with would become my own 


competitors.  


 


Please follow the rest of the world and do away with registration 


entirely. 


 


What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright 


Act? 


 







I have learned recently of the massive secondary licensing in the 


reprographic rights markets. I only have two published children's books 


at present but have learned that there exists an international 


organization that collects royalties, a tiny portion of which is probably 


mine. I have yet to receive any of these international royalties and have 


no idea who is collecting them on my behalf. Someone is profiting from my 


creative works and pocketing said royalty with little intention of 


forwarding said money to me.  


 


In closing, I support Congressman Jerrold Nadler's American Royalites Too 


(ART) Act of 2015. It hopefully will create an honest visual arts 


collecting society that would begin returning lost royalties to artists 


like myself. I thank the Copyright Office for recommending this bill to 


Congress.  


 


Sincerely, 


 


       Dennis Fujitake 


Illustrator/Graphic Artist 
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July 21, 2015 
 
Catherine Rowland 
Senior Advisor to the Register of Copyrights 
U.S. Copyright Office 
crowland@loc.gov 
 
Re: RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 
 
Dear Catherine Rowland, 
 
Thank you for this opportunity to comment on the problems visual artists face in the marketplace.  
 
I am a free-lance illustrator who makes my living creating and licensing images for children’s books, 
magazines, product packaging and many other applications in the Canadian, the US and international 
markets. 
 
For artists like me, copyright law is of primary importance to my livelihood, not an abstract issue. Our 
copyrights are our assets. Licensing my work is how I make my living. I fear that the changes in the 
proposed new law would end my successful career and foreclose illustration as a career to young people. 
 
The proposed new US copyright act, has the potential to do great harm to those of us who create 
intellectual property. It would expose to misuse countless works of visual art because clients often require 
artists to omit identifying information from their work, or because credit lines can be easily removed by 
users. I would like to restate my opposition to this bill. 
 
The kind of provisions proposed in the Shawn Bentley Act would shift the burden of diligence from the 
owner to the user. Over the course of a career, a moderately prolific artist will produce hundreds of works. 
To register those images, the artist would have to locate them, unframe them if necessary, scan them, 
color correct them, keyword and catalog them, return them to their files or frames, add metadata and fill 
out registration forms for each one for at least two registries. All of that would take thousands of hours. It 
would be cost prohibitive and an administrative nightmare. And all this non–income-producing time would 
have to be stolen from time that would otherwise be using to create new work. For example, Picasso died 
in 1973 and yet 42 years later, the teams cataloging his works have still not even enumerated his 
output. 
 
I see no practical way that I could monitor any potential infringement of my work in any publication or 
database anywhere within the reach of the internet. My creative work is one of the most the most 
personal forms of private property that I have because it wouldn’t exist without the specific expression that 
is a result of my outlook and experience. Nothing justifies the exploitation of my private property by others. 
Image creators should not be compelled by law to hand over our assets to competitors any more than 
Microsoft should be forced to give their material to Apple. Imagine a law that said that.  There are many  
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interests out there that would benefit from having quality content and in whose best interest it would be to 
simply take it free. 
 
The 1976 Copyright Act guarantees artists the exclusive right to authorize or withhold reproduction of my 
work and to create derivative works. It guarantees this from the moment a work is fixed in a tangible form, 
and it guarantees this without imposing formalities such as a copyright mark or registration. The Berne 
Convention for the Protection of Literary and Artistic Works forbids such formalities as a condition on my 
enjoyment and exercise of copyright. This is particularly important for visual artists because many works 
appear without credit lines or identifying information.  
 
The new proposals would be worse for us than the pre-76 law. The new technologies available to 
infringers would make it worse. Under the Shawn Bentley provisions, there would be no way I could stop 
infringers from harvesting my "orphans" and Photoshopping them into cheap "derivatives." I and every 
other artist in the world would then have to compete at a disadvantage against commercial infringers 
licensing imitations of our own works. 
 
The following is my response to the five questions you've posed. 
 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 


The lack of negotiating power of the independent artist and the confiscatory scourge of work-for-hire 
and all-rights publishing contracts come to mind. Work-for-hire for independent contractors deprives 
an artist of authorship in direct contravention of my constitutional right to secure the exclusive rights to 
my work for limited times. This loss of authorship is compounded by the loss of all secondary income 
created by the ongoing licensing and exploitation of that work, including the exclusive right to create 
derivative works. Meaningful copyright reform would prioritize amending the law to apply work-for-hire 
only to true employees. 
 
The biggest challenge to monetizing/licensing my work is to keep control of where it appears and who 
uses it, and to keep my copyright notice and contact information associated with the work. I always 
use a watermark, but there are multiple companies with software and tutorials instructing users how 
to erase watermarks. There is nothing I could do to prevent my work from being ‘orphaned’. 
 
If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to remove 
a watermark, illegal to remove metadata, illegal to remove copyright information, and also illegal to 
mass digitize any works not in the public domain without written permission from the creator, all with 
stiff financial penalties. 


 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators? 
 


The two major challenges to copyright enforcement are the high cost of legal fees in an infringement 
lawsuit; and the orphan works policies now being proposed again to Congress. A copyright law built 
on the foundation of orphan works law would allow internet companies to syphon off revenue from 
artists with the hopes of creating an even better revenue stream for themselves. There can be no 
bigger challenge for those of us who make our living creating new works than to have to compete with 
giant corporations that can get artwork free from artists and compete with us for our own markets. 
 
The penalties provision is another glaring loophole for anyone who chooses to make payment for 
usage the option of last resort. Once a work has been published there is no certain way to establish a 
reasonable fee. Any user can offer any fee and unless I’m agreeable to the offer I have no option but 
to file a prohibitively expensive lawsuit that would cost more than I could recover. I’m therefore afraid 
that this part any copyright legislation would constitute a no-fault license to infringe. 
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It is not realistic for independent creators to find justice against giant corporations. We cannot sustain 
the legal battle. For corporations, litigation is part of doing business, and they are staffed with entire  
departments and outside counsel as matter of course. As far as they are concerned, if they are in the 
wrong, all they need to do as their defense is keep you in court. The drain on time, productivity and 
procedural runarounds designed to drive up costs all take a measurable toll.  


 
2. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators? 
 


The burden of compliance to protect ones own work would be impossible for an artist like myself with 
hundreds of images in my body of work. The proposal to reintroduce registration would become 
another financial burden for artists. No matter how little registries might charge in the beginning, they 
would soon begin to introduce charges and fees that would grow as they gain a greater and greater 
competitive advantage over freelance artists such as myself. Anyone who says this won't happen is 
not living in the real world. It would result in artists like myself paying to maintain images in somebody 
else's for profit registries. As for the images we can't afford to register, or those we can't find the time 
to register, or those we can't find decades old metadata to register will all fall into noncompliance and 
a lifetime of images created will be free to be exploited by others. The best solution for artists would 
not be to re-introduce registration, but to do away with it entirely, as has been done with copyright 
registration in the rest of the world. 


 
3. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations? 
 


I have never personally experienced a challenge or frustration in making legal use of 
other visual art. It’s about respect. As a professional illustrator I only use other visual art for 
inspiration, or under the doctrine of fair use. In cases where I want to use another artist’s image, I will 
ask permission, which is usually granted provided I credit them accordingly. I do the same when 
asked for permission. In this age of social media artists are usually happy to share providing it’s not 
for profit or doesn’t show their work in a bad light. If I can't credit some work that I'd like to use, there 
are plenty of other artists who will grant permission. 


 
4. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 
 


There are many registries, beta sites, etc., but not a single one of them is even remotely ready to start 
licensing work to the public. And even if someday they ultimately develop the necessary technology, it 
would still take decades for artists to load up their works – if they could afford to. 
 
Artists have already seen their foreign reprographics royalties diverted away from them for at least 20 
years. I fear this is exactly what is going to happen with the proposals the Copyright Office has made 
to Congress. To prevent this unjust conflict of interest, it is imperative that no artists group that 
supports this legislation be allowed to receive any financial benefit from the creation of copyright 
registries or notice of use registries. These artists organizations have failed artists and should not be 
allowed to use this legislation to profit even further off the artists they were created to help. 


 
The proposed new copyright act would jeopardize the copyrights of thousands of freelance artists such as 
me, and do so retroactively. All work created by all artists throughout the world, regardless of age, 
whether published or not, whether of U.S. origin or abroad, will be subject to exploitation. 
 
The work that I create constitutes a valuable inventory that I can license any time, now or in the future, as 
part of my day-to-day business. Nothing in the universal copyright conventions gives any user the right to 
devalue my inventory for their own gain.  
 
Freelance, independent artists are finding it challenging enough these days to earn a decent living without 
suffering further erosion of their earnings and potential earnings as imagined in these outrageous  
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proposals by corporations with vested interests who have consistently try to devalue creative and 
intellectual property, culture, art and the artists who create it, in order to profit. 
 
 
I urge you to consider the harm this proposed new copyright act can do to existing businesses in the U.S., 
Canada and throughout the world and to reject it. 
 
Thank you for your time and attention in this matter. 
 
Sincerely yours, 


 
Barbara Spurll 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
BARBARA SPURLL, ILLUSTRATION   160 Browning Ave.  Toronto  On. Canada   M4K1W5 


Telephone  416-594-6594     Facsimile  416-594-6594    www.barbaraspurll.com   
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INITIAL COMMENTS OF ASMP 
 


INTRODUCTION 
 
 The American Society of Media Photographers (ASMP) 
wishes to thank the Copyright Office for addressing questions of 
enormous importance to our members as they work to make new 
images that contribute to our nation’s cultural fabric and visual 
history. 
 
    Since 1944, the American Society of Media Photographers 
has protected and promoted the interests of independent 
professional photographers who earn their living making 
photographs for publication.  Our more than 6800 members 
represent literally every genre of professional photography 
intended for commercial publication (as opposed to photographs 
intended for individual consumers).  Our members provide 
editorial and commercial photographs in such diverse fields as 
advertising, food, fashion, fine arts, travel, natural history, 
photojournalism, and portraiture among others.  They work in 
still photography and motion media forms and supply images to 
all major print publishers, broadcasting networks, and digital 
publishers across the world.  As the oldest trade association of 
this nature, we have traditionally supported a strong copyright 
system as being crucial to providing incentives to individual 
creators. 
 
 That system is, unfortunately, showing severe signs of 
dysfunction. Relative to other forms of media such as movies, 
ASMP’s members are creators of  “high volume, low value” 
works: their ability to earn an income depends on obtaining 
comparatively modest compensation for a large volume of work. 
For example, an ASMP member may spend weeks in a test 
kitchen shooting various dishes for a cookbook.  Or a member 
may spend several days in city shooting a new building for an 
architect, or a day in the field shooting grape harvesting at a 
small town winery for a regional travel magazine.  Routinely, 
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these works end up “shared” on social media, in commercial 
presentations, as part of web sites and marketing brochures 
without permission or payment.  Many (but not all) such 
infringements fall well below the threshold of $40,000 generally 
thought to be the base value necessary for an attorney to 
consider suing in federal court.    
 
 Put another way, disregard for our members’ copyrights 
has become a marketplace norm.  It is hard to overstate the 
impact on our members of the changing media landscape in the 
past 25 years: print publishing has declined and the licensing 
models formerly supporting independent photographers as small 
business owners have been altered, perhaps irrevocably.  At the 
same time, technological changes have redefined the 
fundamentals of image creation, altered the business models 
available to fund new work, and changed the way that audiences 
find, consume, and share photographs and other works of visual 
art.  As discussed below, these changes pose huge, daunting and, 
at times, insurmountable challenges for professional 
photographers.  Our members are small business owners, not 
large corporations who can dedicate teams to hunt down online 
infringements or negotiate protocols with technology providers 
all too indifferent to the problems that ASMP members face.  
 
 We discuss those challenges (and proposed solutions) in 
more detail in our answers to individual questions, but they fall 
generally into the following thematic categories. Procedurally, 
we believe the copyright system would be improved through 
modernization of the Copyright Office and registration practice, 
and the adoption of streamlined procedures for registering 
photographs more in line with the way that the industry works. 
The day-to-day realities of digital photography make it difficult 
for our members to perfect their rights, and thereby secure 
access to the remedies necessary to obtain compensation for 
unauthorized use and preserve their incentives to create.  
Substantively, the creation of a small claims court is essential to 
avoid the cost of federal litigation and provide an inexpensive 
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forum in which ASMP member rights can be enforced.  ASMP is 
not alone in these views.1 


SUBJECTS OF INQUIRY 


1. What are the most significant challenges related to
monetizing and/or licensing photographs, graphic
artworks, and/or illustrations?


A. Online infringement is pervasive and is eroding
the incentive to create.


          Through both legitimate and illegitimate means, the 
changes wrought by instantaneous digital distribution have 
made it very difficult to earn a living as a professional 
photographer.  The availability of digital images on a variety of 
platforms means that visual works are freely available and 
accessible at the click of a mouse—so much so that it has become 
a cliché.  That ease, however, has led to another shift that is 
seismic and far more important: namely, the belief of consumers 
in a “sharing economy” one in which users share, and technology 
companies take.2   


The “sharing” occurs to gain attention from others as 
represented by “likes,” “followers,” and “reposts.”   Uninhibited 
access to digital images on new social media platforms without 
any corresponding reference to licensing fees and mechanisms 
for compensating rights holders has reinforced a growing public 
attitude that visual images should be free and that 


1 ASMP supports the comments submitted by other photographic 
groups and associations such as the National Press Photographers 
Association (NPPA), Professional Photographers of America (PPA), 
Digital Media Licensing Association (DMLA), the American 
Photographic Artists (APA), particularly the requests of the Graphic 
Arts Guild (GAG) to enable group registration for illustrations and 
graphic designs. 


2         Eugene Mopsik, former Executive Director of ASMP, 
identified many of these problems when he testified before 
Congress two years ago.  See Statement of ASMP, Hearing on 
Innovation in America, H. Comm. on the Judiciary, Sumcomm. 
on Courts and Intellectual Property (July 25, 2013), available at 
http://judiciary.house.gov/_files/hearings/113th/07252013/07251 
3%20Testimony%20Mopsik.pdf  
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photographers need not be paid for their creative efforts. Many 
consumers seem particularly accepting of the idea that all 
digital content, including photographs and other visual works is 
or should be “free” to consume, use, share, remix, et cetera. 
Further, much of the public fails to understand how intellectual 
property protection promotes free expression and cultural 
contributions by visual artists. A perusal of the many comments 
posted on blogs by users sued for copyright infringement reveal 
that people generally do not know that it is illegal to use images 
and other content without permission. 


Another related issue involves the use of HTML code to 
enable the display of photographs via techniques known as 
“embedding,” “framing,” or “in-line linking.”  In this scenario, a 
photographer’s work may reside on his or her website.  These 
techniques enable another company to reference and display an 
image from the photographer’s website without actually copying 
the image itself.  To a viewer coming to the company’s website, 
the photographs are an integrated part of all other content on 
that site and there is no referencing of the contextual material 
around the display held on the original website that was the 
source of these images.  The ad revenues and other benefits of 
monetization all accrue to the company using these techniques, 
with none flowing back to the photographers who created the 
images in the first place.  This is another way photographers are 
being deprived of the ability to earn income from works they 
created. 


We find it particularly troubling that some technology 
companies have used visual images as a part of a recipe for 
attracting huge audiences that in turn have brought in 
enormous advertising dollars, venture capital funding, and high 
stock valuations, without any income being shared or returned 
to individual members of the creative community helping to 
generate these revenues.  Some databases of photography and 
other visual works return results that permit image 
downloading at resolutions suitable for use on digital platforms 
without any corresponding display of related International Press 
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Telecommunication Council licensing metadata once the image 
is downloaded and saved.3  


Infringement on social media poses a particularly vexing 
problem, as many photographers use social media outlets to 
build brand awareness and a following for their work, e.g. 
Instagram.  Many clients and art buyers also now use such 
platforms as a primary way of finding and connecting with 
photographers they want to engage for assignments. It is 
therefore essential that photographers not have to surrender 
copyright and control of their work as the quid pro quo for 
marketing on these platforms.  Social media networks enable 
users to exploit images without permission while the network 
earns advertising revenue derived from their display.  


The reuse of ASMP member images on Pinterest, 
Facebook, or Twitter without attribution nullifies the major 
benefit of such platforms to visual artists: exposure to very large 
potential audiences. Frequently, infringers who post to such 
sites deliberately strip out metadata containing rights holder 
identification and other rights management information 
embedded in photographs. Without attribution, the creator’s 
work is being exploited without any marketing or financial 
benefit. That harm is compounded when large image search 
engines permit the downloading of digital images from their 
databases without showing accompanying metadata as to 
ownership rights, and photographers now regularly face 
significant challenges in pursuing and deterring those who 
deliberately strip out licensing and rights ownership metadata.4 


3 The IPTC standard is widely used throughout by the 
photography industry and its clients, and enables creators to 
include a variety of ownership and licensing information in each 
digital copy.  See generally IPTC Photo Metadata Standard, 
available at https://iptc.org/standards/photo-metadata/iptc-
standard/. 
4 The Copyright Office has acknowledged the challenges of 
detection and policing such behavior under section 1202.). NOI, 
80 Fed. Reg. 23054, 20355 n. 6. (Apr.24, 2015). 
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  The removal of metadata describing ownership rights to 
photographs increases the likelihood of orphan works and thus 
helps deprive photographers of appropriate licensing revenue.  
While we are pleased to see that in response to complaints by 
visual artists and other creators these networks are adopting 
notice and takedown policies in an attempt to comply with the 
Digital Millennium Copyright Act, much progress remains to be 
made.   
 
 Unauthorized activity is not limited to situations 
involving for-profit entities.  Another growing problem for visual 
artists is the unauthorized exploitation of their works on online 
courses offered by educational institutions. Sometimes these 
uses are simple garden-variety infringements; other times they 
occur when an educational user blatantly ignores the scope of a 
licensed use.  For example, institutions may license copies of 
images for one semester, and then re-use those images in 
another semester without paying for that subsequent use.  In 
addition, certain educational institutions have begun creating 
and urging the adoption of so-called “best practice” guides 
created without either seeking or accepting input from groups 
representing individual photographers or other creators of 
visual works.  These guides reflect a view of fair use far more 
grounded in their audience’s naked interest in consumption than 
a practical guide to the law, and limiting, if not eliminating, the 
necessity of image licensing.5 
  
 In addition, overly broad judicial readings of fair use have 
damaged severely the ability of photographers to monetize their 
works by allowing users to “repurpose” or “transform” 
photographs without compensation to, or approval by, 


                                                
5  E.g., College Art Association, Code of Best Practices in 
Fair Use for the Visual Arts, available at  
http://www.collegeart.org/pdf/fair-use/best-practices-fair-use-
visual-arts.pdf. 
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photographers who initially created the images.6  In the wake of 
the Prince decision 7  for example, ASMP members are 
increasingly seeing the “portraitization” of their works, 
consisting of little more than enlargement and pixilation. 


 
B.  Changes to the licensing structures caused by 
demands for worldwide rights, work made for hire 
agreements, and overbroad social media terms has 
created enormous practical marketplace 
difficulties.   


 
 The instant worldwide availability of a digital photograph 
has altered the licensing patterns formerly used for print 
products that produced crucial revenue streams after initial 
publication.  Previously, print publishers would license 
publishing rights on the basis of a geographical region and time 
duration, e.g., first North American rights for one year, leaving 
open the possibility of relicensing elsewhere.  Today, these same 
publishers frequently seek global digital distribution rights for 
an unlimited time, meaning that photographers only get one 
payment for an assignment that previously would have 
generated additional licensing fees.  The single licensing fee for 
unlimited rights in the digital arena has meant photographers 
are getting far less total compensation from assignments.   
 
 In addition, social media platforms create their own sets 
of downward pricing pressure for works that lawfully appear.  
Typically, those using the most popular social media platforms 
face terms of service that make it clear they are granting to 
those platforms “a non-exclusive, transferable, sub-licensable, 
                                                
6  Our general counsel Victor Perlman testified on this issue 
before the House Judiciary Committee in 2014.   See Statement 
of ASMP, Hearing on Fair Use, H. Comm. on the Judiciary, 
Subcomm. on Courts and Intellectual Property (testimony of 
ASMP), available at  http://asmp.org/pdfs/Fair_Use_Jan2014.pdf 
(Jan. 28, 2014).   
7  Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013). 
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royalty-free, world-wide license... .” 8  Thus, a photographer that 
uses social media to build a following has signed away his rights 
to those photos—the social media platform may do anything that 
the owner can do with the work for its own benefit.   For all 
practical purposes, ownership rights in those works are gone. 
 
 Beyond social media, the market for assignments has 
changed to go beyond negotiated terms of use to demands for 
copyright ownership. “Work-Made-for-Hire” contracts and those 
that require copyright transfer in order to gain access to events 
(ever-more common terms in contracts for musicians doing live 
performances) are utilized by various publishers and other types 
of clients to treat freelance photographers as staff employees 
without conveying any of the benefits of permanent 
employment.  Most relevant for these purposes, copyright 
transfers in the events contexts increasingly contain terms that 
enable the organizations staging the events to have unfettered 
marketing use of the images without any compensation for the 
photographers for downstream use.  
 
 These dual realities have created a vise that will 
eventually squeeze the life out of professional photographers.  
On the one hand, the shrinking number of those who are willing 
to pay for works are increasingly demanding “all rights” in one 
form or another, cutting off potential income streams and 
driving prices for assignments lower.  On the other, the wide 
availability of infringing copies and the low chance of detection 
enables too many users to forego the licensing process 
altogether, and potential ASMP customers know it.  Changing 


                                                
8  E.g., Facebook Terms of Service: Sharing Your Content 
and Information, https://www.facebook.com/legal/terms (“you 
grant us a non-exclusive, transferable, sub-licensable, royalty-
free, worldwide license to use any IP content that you post on or 
in connection with Facebook (IP License). This IP License ends 
when you delete your IP content or your account unless your 
content has been shared with others, and they have not deleted 
it.”) (emphasis supplied). 
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technology will create new competitive pressures, but no 
photographer can compete with free. Colorable enforcement 
mechanisms are essential to restoring a functioning marketplace 
for photographs. 


 
2.  What are the most significant enforcement challenges 
for photographers, graphic artists, and/or illustrators? 


 
A.  Photographers believe the current copyright 
system falls far short of providing an effective 
means of protecting their property interests. 


 
     The cost of litigation in the federal courts has effectively 
closed their doors to most of ASMP’s members.   It is not 
unusual for photographers to create hundreds, if not thousands, 
of images in a given day to satisfy client needs.  The vast 
majority of those images are not likely to have a value sufficient 
to cause the infringements to rise to a value of at least $30,000, 
the level at which most lawyers responding to an ABA survey of 
copyright attorneys would consider necessary to take an 
uncomplicated copyright claims case. 9  The discovery process 
alone can easily cost more than potential recovery, and a variety 
of procedural tactics can be employed to make pursuit of such 
claims uneconomic.    Consequently, most photographers do not 
bother to register their works—an issue exacerbated by the 
limited group registration rules available to them.  At the same 
time, absent an effective enforcement system, users have little 
incentive to follow the law and seek a license.  
 
 It is critical that Congress create a small claims system as 
an alternative to full-blown federal litigation and that it contain 
incentives sufficient to encourage users to participate. Creation 
                                                
9  Remedies for Small Copyright Claims: ABA Response to 
Notice of Inquiry, 77 Fed. Reg. 51068, available at 
http://www.copyright.gov/docs/smallclaims/comments/noi_10112
012/ABA_IPL.pdf 
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of such an effective small claims adjudication system is a top 
ASMP legislative priority.   
 


B.  The DMCA notice and takedown process has 
become an endless game of “whack a mole” that 
ASMP members cannot afford to play. 
 


       Many of our members view the current DMCA takedown 
procedures as a system that protects infringers more than rights 
holders.  Infringers may temporarily take down content while 
responding to a notice, but then may re-post the material almost 
immediately or place it in another location.  It requires each 
instance of infringement to be documented separately.  We 
attach the efforts of a single architectural photographer to track 
down infringers over a six-month period as Appendix A. This is 
just a small example of a much larger problem.  Moreover, many 
Internet service providers have created internal requirements 
for takedown that contain more than statutorily necessary (for 
example, by demanding proof of a claim beyond the certifications 
the statute requires), making an already inefficient process even 
more burdensome.  Enforcement is further complicated by 
difficulties in finding accurate data about domain name 
ownership, and the terms of service of many user-content driven 
sites state that they have no responsibility for the content that 
individuals upload  (yet they make advertising money off of the 
traffic these posts generate).  These companies must assume 
more responsibility for the content on their sites and should be 
required to be more proactive in disabling infringing activity. 
 
 ASMP member Lisa Corson described some of the 
daunting problems facing photographers under the current 
notice and take down system: 
 


 For infringements that I find on individual 
blogs and other uses where an individual and not a 
company is using my images, I send a takedown 
notice. My experience with this is mixed. Sending 
the notices themselves takes a fair amount of time. 
And some ISPs, like Tumblr, require that I send a 
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link to each individual picture before they will take 
it down.  


 
      That’s doable for one photo, but not for the 
upwards of 60 images I had to tell them to take 
down last month from one blog alone, 
http://wsjhouseoftheday.tumblr.com, even though 
they were posted together on about 5 different 
pages. A blog whose description is, “A collection of 
images and descriptions from the Wall Street 
Journal's 'House of the Day' feature. This blog is in 
no way affiliated with the Wall Street Journal,” 
which clearly states that they are posting images 
they do not own the rights to. This blog is still 
active. 


 
 The absence of a “take down/stay down” mechanism 
undermines the DMCA as a tool to address infringements, and 
ASMP supports the Author’s Guild’s suggestions in this 
regard.10  Once notified of the presence of an image, a service 
provider should have to make reasonable efforts to ensure that 
such an image does not appear.   Even the largest media 
companies, who have entire divisions devoted solely to Internet 
antipiracy enforcement, barely can crack the surface of online 
infringements.  For small businesses like those run by ASMP 
members, the burdens of tracking infringements and filing 
separate notices for each instance impose costs that they cannot 
bear. 


 
 


                                                
10  Author’s Guild, Guild to Congress: Close Internet Piracy 
Loopholes, Implement “Notice and Stay Down,” available at 
https://www.authorsguild.org/industry-advocacy/guild-to-
congress-close-internet-piracy-loopholes-implement-notice-and-
stay-down/ 
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3. What are the most significant registration challenges 
for photographers, graphic artists, and/or illustrators? 
 


A.  Several intertwined technical, cost, and 
process issues keep most photographers from 
appropriately registering their photographs to 
maximize copyright protection.  
 


     Responses to a recent Professional Photographers of America 
(PPA) survey indicate that only one per cent of their members 
regularly register their copyrights and 84 per cent have never 
registered photographs.11  ASMP’s estimates suggest member 
use runs at about three percent. Many of our members have 
expressed concerns about the current registration system 
including its regulatory structure, ease of use, and expense as 
reasons for not filing.   
  


    1. The registration process’s distinction 
between published and unpublished works is 
of limited utility to ASMP members.    


 
 The most vocal complaint about the current system is the 
time-consuming and expensive process of distinguishing 
between published and unpublished works in the registration 
process.  As applied in the context of modern photography, that 
distinction has largely lost its significance.  Working 
photographers routinely shoot thousands of images per week, 
and even a thousand in a day, for clients who want to access and 
use of these photographs immediately across a myriad of 
publishing and social media platforms.  In that environment, it 
is extremely difficult to track whether or not individual 
photographs have been published and where and when they are 
first appearing.  


                                                
11  Comments of the Professional Photographers of America 
in , response to NOI, Orphan Works and Mass Digitization, 77 
Fed. Reg. 64555 (Oct. 12, 2012), available at 
http://copyright.gov/orphan/comments/noi_10222012/ (No. 77). 
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 Although we appreciate the efforts that the Copyright 
Office made when creating its group registration procedure in 
2001,12 those procedures need updating to reflect the manner in 
which ASMP members and other professional photographers 
work today.   The Copyright Act defines “Publication” as 
 


 the distribution of copies or phonorecords of a work 
to the public by sale or other transfer of ownership, 
or by rental, lease, or lending. The offering to 
distribute copies or phonorecords to a group of 
persons for purposes of further distribution, public 
performance, or public display, constitutes 
publication. 13 


 
The statute does not treat the public performance or display of a 
work in and of itself as publication.14   Under this definition, 
sharing images with a single client in a password protected web 
gallery might render the image “published” even though it is 
never seen by the general public.  This lack of clarity about 
definitions sows confusion in the registration process because 
unpublished and published work cannot be registered together 
in a single grouping. Given these concerns, ASMP recommends 
that the Copyright Office review the necessity of designating 
works as published or unpublished as a registration 
requirement. 
 


2.  Photographers lack the ability to integrate 
modern digital production tools with the 
electronic registration system.  


 
  Current digital photography workflow tools such as 
Adobe Photoshop, Adobe Lightroom, Photo Mechanic and other 
software tools do not integrate with the electronic copyright 
                                                
12  Final Rule, Registration of Claims to Copyright, Group 
Registration of Photographs, 66 Fed. Reg. 37142 (July 17, 2001).   
13  17 U.S.C. § 101. 
14  See id.   
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registration process.  The problem of tool integration compounds 
the problem posed by needing to register a high volume of 
output on a regular basis.  As ASMP member Fritz Liedtke puts 
it, “What is needed is a simple online system for image 
upload.  Drag and drop, automatically read the meta[data] info 
we've incorporated into the files, quick and simple.”  The lack of  
workflow tools that can feed into the Copyright Office’s 
electronic registration means that photographers have to 
develop time-consuming alternative routines.  Most 
photographers simply choose not to participate rather than 
devote the time to trying to navigate a website that they find 
confusing, expensive, and prohibitively time consuming to use.15 
  
 Overwhelmingly, respondents to our request for NOI 
comments asked for the ability to pay an annual subscription fee 
that would permit them to file batches of images from 
assignments as the work was being produced.  Paul Ottaviano, 
an ASMP member, represents this sentiment in his response:  


 
The new upload function at the U.S. Copyright 
Office website is nice. But it’s still $35 per work. 
Most of us don’t have the money to register each 
and every single image that we publish. I think a 
base annual fee is reasonable and then we’re able 
to upload as many photos as we want to a profile in 
a searchable database. Something like PLUS for 
the Copyright Office website. For example, $300 
per year and we can upload our photos. Then we 
can print out or save a digital copy of the 
certificate, or have a verified web link sent to our 
profile to confirm the registration. That way we 
don’t have hundreds of registration paper 
certificates to file at our studios. 


  
                                                
15  See Comments of ASMP in Response to NOI, 
Technological Upgrades to Recordation Functions, 77 Fed. Reg. 
17722 (March 22, 2013), http://copyright.gov/docs/ 
technical_upgrades/comments/ASMP.pdf 
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 There are, obviously, both regulatory and technological 
components to such a solution. The first is a plug-in that could 
readily be added to existing software tools.  The second involves 
a series of technological standards and protocols that would 
enable such tools to interact with the electronic registration 
system securely and efficiently, using industry standard formats 
for deposit. This kind of administrative streamlining is 
absolutely essential to the long-term survival of professional 
photography. We appreciate that these and other suggested 
information technology improvements within the Library can 
only occur with Copyright Office modernization, and that is why 
we fully and unequivocally support the Register’s efforts in that 
regard. 
 
 
4.  What are the most significant challenges or 
frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


 
   Clients who are seeking to make legal use of 


photographs and other visual works lack a full 
understanding of the basic aspects of image 
licensing, the necessity of seeking permissions 
(particularly for digital uses) and other legal 
uses.  


 
     There is a general lack of knowledge about the specific 
attributes of image licensing (e.g. media type, publishing 
platform, duration of license, geography, publication language, 
etc.) that were once commonplace in an earlier era dominated by 
print publishing.  Clients do not understand how those 
attributes should affect the pricing schedule and valuation of 
licenses, and they are frustrated by the time required to 
negotiate on points they don’t understand, or see as 
impediments to usages they want to make.  To eliminate 
necessity of negotiating terms that contribute to an essential 
revenue stream of creators, clients often seek to simplify image 
acquisition, particularly for use on digital platforms, by asking 
for global licensing rights “in perpetuity, on all media platforms 
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and devices known now or yet to be invented, in this or any 
other universe.”  Photographers confronting those kinds of 
extreme licensing terms are finding it time-consuming and 
challenging to push back so that their future, essential income 
streams are still available.  One potential remedy is creation of a 
universal standard glossary of terms and a recommended 
licensing format that is highlighted on the Copyright Office 
website.16  
  
 The full implementation and roll out of the PLUS 
Registry is essential to address licensing issues affecting 
photographers. Ultimately, ASMP members hope that full 
implementation of the PLUS Registry will lead to a 
marketplace-created end-to-end image licensing system that 
links searchable Copyright Office records for photographs to a 
payment system that returns payments directly to the 
appropriate rights holder.  As envisioned by many groups in the 
industry, the PLUS Registry would form a central hub that 
could interact with all other registries, image databases, or 
similar systems on a worldwide basis.  Visual creators would be 
able to participate in a simplified and clearer online copyright 
registration process that allows them to supply thumbnails and 
associated metadata assisting in the search process. A search of 
one would be a search of all, and the returned results would 
allow rights holders to clearly convey applicable global or 
regional licensing terms.   Such a system should be considered 
by the Copyright Office as the end goal of an internal image 
database that shows thumbnails of all published photography 
and other visual works. ASMP believes that this kind of 
voluntary system will come ultimately to fruition only with 
Copyright Office modernization.  If a marketplace system does 
not emerge, then Congress may need to consider a legislative 
response.     
 
 
 


                                                
16  See http://www.useplus.com/index.asp. 
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5.  What other issues or challenges should the Office be 
aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 
 
 In our upcoming filing in response to the Copyright 
Office’s Notice of Inquiry (80 Fed. Reg. 32614 (June 9, 2015)) 
ASMP will offer its comments on two other challenges 
confronting visual artists: the mass digitization of copyrighted 
works and the treatment of orphan works under existing law.  
 


CONCLUSION 
 
 ASMP reaffirms its support for the Register’s efforts to 
encourage Congress to modernize the Copyright Office.  
Enabling the Copyright Office to obtain staff, financial, and 
technology resources to improve its functioning in the digital age 
are important to photographers seeking to protect their rights as 
individual creators.  We appreciate the progress she and other 
staff members have made in clarifying rule-making documents 
and including new information on the Copyright Office website 
to ensure operational procedures are clearer.   
    
 We also appreciate the Register’s repeated public 
statements that “if copyright doesn’t work for the individual 
creator, then it doesn’t work for anyone.” Fulfillment of the 
promise implicit in the Register’s statement benefits not only 
photographers, but the public at large. 
 


Respectfully submitted, 
 
 
 
Thomas R. Kennedy 
Executive Director, 
ASMP 
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APPENDIX A  
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violator's 
profile 


location violation 
type 


No
. 
of 
ph
. 


© 
removed 


status current 
situation 


action 
item 


blog  web site 1  TBD TBD  
engineers MD web site 8 y open stalling wait till 


4/17/15 
engineers MD web site 4 y open stalling wait till 


4/17/15 
engineers Reston, 


VA 
web site 1 y open refused 


demand 
 


broker SF, CA web site 2 y  NOT 
authorized 
by client 


 


review site CA web site   closed authorized 
by client 


 


engineers  web site 2 y open stalling  
building 
owner 


MD web site 1  TBD   


broker   1  TBD   
university  web site 3 n TBD wait for law 


advice? 
 


blogger  web site 1  TBD   
architect Spain web site 5  TBD   
broker  web site 1 y TBD   
broker  web site 1 y TBD   
broker  web site 1 y TBD   
broker  web site 1 y TBD   
broker  web site 1 y TBD   
non-profit  web site 1 y TBD  wait till 


7/18/2015 
broker  web site 1 y TBD   
architect DC blog   unresolved  forget for 


now; may 
revisit. 


architect DC blog   unresolved  forget for 
now; may 
revisit. 


property 
mgmnt 


VA web site   closed settled none 


blog  web site   unresolved  forget for 
now; may 
revisit. 


law firm WV web site 1 y TBD   
law school  invitation   unresolved   
law firm  web site   TBD   
law firm  web site   open stalling  
broker  web site 1 y    
broker DC web site   open stalling  
property 
mgmnt 


England web site   TBD  to IP 
lawyer 


blogger DC, FL web site   TBD 
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© 
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action 
item 


broker  web site 1  closed micro 
thumbnail 


revisit later 


broker FL web site 1 y TBD   
consultant  power point   closed X called her 


 
 


 


broker  blog   TBD NOT 
authorized 
by Client 


 


blog  web site   closed closed server not 
found; 
forget for 
now; 


blog  web site   closed closed server not 
found; 
forget for 
now; 


broker  web site 1 y    
non-profit   1 y TBD   
design build  web site   closed  forget for 


now; may 
revisit. 


builder  web site 3 y  prob past 
project 
thumbnail 


forget for 
now; may 
revisit. 


architect India web site   TBD   
engineer  web site   TBD   
marketing  web site   closed  forget for 


now; may 
revisit. 


international     TBD   
tenant, 
consulting 


VA web site   closed closed settled 


retail  web site   TBD closed owner not 
found; 
forget for 
now; 


association  web site   TBD 1st ltr ready  
TBD  web site   TBD checked; forget for 


now; may 
revisit. 


consultant  web site 1 y TBD   
architect FL personal   call  find 


phone; 
call; 


broker  web site 2 y TBD  write ltr 
marketing  web site   TBD   
blog Germany web site   TBD   
magazine MD blog   call   
real estate 
blog? 


 web site   TBD 
 
 
 
 


 later 
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profile 
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. 
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© 
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item 


blog  web site    closed cannot find 
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forget for 
now 


broker  web site 1 y TBD wait for law 
advice? 
 


 


broker  web site 1 y TBD wait for law 
advice? 


 


broker  web site 1 y TBD   
non profit?  web site   TBD  BF 


demand 
consultant  presentation, 


pdf 
1 y TBD   


blog     TBD 
 
 
 


  


broker MD web site 1 y TBD   
designer  web site   TBD  forget for 


now; may 
revisit. 


law firm   1 y TBD   
newsletter  web site   later   
broker  web site 1 y TBD   
non profit?  web site   TBD   
broker  web site 1 y TBD   
broker  web site 1 y TBD  removed 


not 
checked 
yet 


broker  web site 1 y TBD  removed 
not 
checked 
yet 


broker  web site 1 y TBD  removed 
not 
checked 
yet 


student  web site   closed closed no contact 
info; forget 


owner  web site   TBD  write? 
TV station MD web site   TBD   
manufacturer VA web site   closed closed settled 
student PA MS ? Thesis   TBD  write ltr 
architect CA web site   closed closed settled 
broker   1 y TBD   
blog     TBD 
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profile 


location violation 
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No
. 
of 
ph
. 


© 
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status current 
situation 


action 
item 


broker  web site   closed  authorized 
by Client 


newsletter  web site   TBD  request 
credit 


developer  web site 3  open demand 
sent 4/20 


wait till 
4/24 


builder  web site 5  closed closed settled 
think tank  web site   TBD   
  web site   not on the co. web site but 


awarded; who 
submitted??? 


 


architect VA web site   TBD  forget for 
now; may 
revisit. 


blog  web site   TBD   
blog  web site   TBD 


 
 TBD 


Demolition 
Contractor 


 web site 1 y open stalling wait till 
4/17/15 


broker  web site 1 y TBD  removed 
not 
checked 
yet 


broker  web site 1 y TBD   
broker  blog   TBD 


 
 
 


 TBD 


broker  web site 3 y hold NOT 
authorized 
by Client 


cannot find 
address 


TV station  web site   TBD 
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. 
of 
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. 


© 
removed 


status current 
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action 
item 


blog  web site   TBD  TBD 
architect NJ web site 2 n TBD 1st ltr ready  
blog  web site   TBD   
retail WA web site 1 y open stalling wait till 


4/20 
blog  web site   closed checked; 


news site in 
India 


 


government  web site   closed closed settled 
broker  web site   TBD 
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broker NY, TX web site 1 y TBD collecting 
data 
 


write ltr 


engineers VA web site 1 y open stalling  
non profit?  web site   TBD  to IP 
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engineers  web site 1 y TBD   
engineers  web site   open stalling  
engineers  web site   closed closed settled 
broker  web site 2 y TBD   
tour operator Vietnam, 


USA 
web site   TBD  BF 


demand 
builder MD web site 1 y TBD   
retail  web site 1 y TBD   
retail  web site 1 y TBD   
IT  web site   open waiting for 


lawyer 
 


owner  movie   TBD pass?  
engineer  web site 1 y TBD   
broker  web site   TBD  later 
broker  web site   TBD  later 
broker  web site   TBD  later 
blog  web site   TBD   
broker  web site 1 y TBD NOT 


authorized 
by Client 


 


writer  web site   TBD   
engineers  web site   closed closed settled 
engineers  web site   closed closed settled 
property 
mgmnt 


 web site 1 y TBD   


web site  web site   TBD  TBD 
broker  web site  y TBD  to IP 


lawyer 
broker  web site   closed  authorized 


by Client 












Barry Deutsch
barry.deutsch@gmail.com


I'm Barry Deutsch. I'm a working cartoonist. Some of my income comes from my graphic novels for 
children, which I own the copyright to; some comes from my political cartoons, which (again) I own 
copyright to. (See www.hereville.com and www.leftycartoons.com for examples of my work.)


I favored the 2008 Orphan Works law, and I favor this current suggestion, as well. For several reasons.


1) This isn't about me personally, but I just think it's important that old works be reproduced, be 
seen, be read, be displayed, and be preserved. That won't happen sufficiently unless Congress 
addresses the Orphan Works problem.


2) With google image search and similar search engines, it has become easy for interested parties 
to find me if they come across any of my cartoons. Indeed, I often license reprint rights to 
people who found me after seeing one of my cartoons on the web. Even a desultory search – let 
alone a diligent one, as the suggested law requires – is enough for someone to identify that I am 
the owner of any of my cartoons.


3) I'd like to think that if, a century from now, someone was interested in publishing or preserving 
my work, they'd be able to do that.


4) I love reading cartoons from last century. Some of the best American cartooning ever dates from
the 1920s through the 1940s, but too much of that work has been lost to history. It benefits me 
as a reader, and as an artist who is inspired by old works, for those works to remain available 
and accessible.


5) Effective search engines help me as a cartoonist, both by making it easier for me to do work-
related research, and by making it easier for people who want to license my work to find me. 
Anything that makes it possible for search engines to be more effective, helps me as an artist.


Thank you very much for your consideration.


Best wishes, Barry Deutsch



http://www.hereville.com/

http://www.leftycartoons.com/






Theresa Taylor Bayer 
Self Employed Artist 
www.tbarts.com 


July 20, 2015 


Maria Pallante 
Register of Copyrights 
US Copyright Office 
101 Independence Ave., SE 
Washington, DC 20559-6000 


Re: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works, Docket No. 2015-01 


Dear Ms. Pallante and Copyright Office Staff: 


I wrote to you on July 19, 2015 answering your five questions re. artists and copyright 
legislation. Again, I wish to convey to you and your staff my sincere gratitude for the 
opportunity to give you feedback re. the proposed new copyright legislation. I have more 
to say. Here is what I predict what will happen if Orphan Works 2 is passed into law: 


1. If every single sketch, reference, contract, etc.,must be included with the image in 
order to register the artwork for copyright, artists will be forced to spend a much 
larger portion of their time in registering copyrights, thus reducing their studio work 
time and their profits. Many artists already have huge demands made on their time 
such as it is, and are already struggling to find the time to make art.  


2. If copyright registration is to be privatized, there is no telling what kind of fees will be 
charged, or how the copyright is to be enforced, or if any of this could take place in a 
uniform manner. It could become very expensive in addition to being time 
consuming.  


3. The above two factors will serve to discourage artists from registering their works for 
copyright, thus opening them up to massive intellectual property theft. Artists will be 
left between a rock and a hard place: either spend significant extra time and money 
registering their copyrights, or risk theft of their images. I am betting they will mostly 
choose the latter, simply because they will already be too overworked and 
overwhelmed to want to go through all the extra time/expense registering their 
copyrights. 


4. As self employed individuals, artists already spend a lot of time, effort, and money 
paying federal, state, and local taxes for our businesses. The expense and 
paperwork of the proposed copyright registration poses an added burden that many 
other businesses would not have to face.  



http://www.tbarts.com





5. If this legislation passes there will be artists who won’t be able to make a living any 
more, and they will be applying to an already overcrowded job market, when instead, 
they could have provided their own jobs by being self employed.  


6. It is supremely ironic that under the proposed new copyright legislation, an artwork 
with an artist’s signature plainly visible on it could be declared “orphaned” when that 
same signature would be legally binding on a check or an official document at all 
levels of government.  


Once again, thank you for letting our voices be heard. Artists of all kinds feel very 
passionate about this issue. With the exception of removing a signature or a watermark 
from an artwork being made illegal, please keep copyright of artwork the way it is! 
Please let America continue being the country that fosters and nurtures creativity, 
invention, and innovation. 


Respectfully, 


Theresa Taylor Bayer 








 
Karlynné Metzger. Freelance Graphic Artist. 


studiometzger.com 
 
 
 
 
July 23, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
I am a stay-at-home mom and a significant part of my family’s income comes from 
what I make as a freelance artist. I currently make most of my income by creating 
designs that I sell through companies called print-on-demands (PODs). I also create 
vector graphics and sell them to other people who need clip-art. For the PODs I 
create designs with graphics and text that I then place on products to be sold to 
customers coming to the various POD websites. When I upload my finished design 
the terms of the site says that I am allowing them to use my design to sell on the 
products and I receive a royalty each time it sells. I do not give over any copyright 
to these companies. For the vector graphics that I sell I am selling a license to the 
customer that allowed them to use my graphic according to my terms or the terms 
set forth on the websites I use to sell the graphics. In neither case do I give up the 
copyright to my designs or artwork. 
 
I will try to answer each of the questions to give you a better idea of how the 
proposed law would affect me. 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  
 
The biggest challenge I face is not having the money to register all my work under 
the current law. I don’t make a substantial amount of money as an artist. I rely on 
the current copyright law to protect my rights to my artwork the moment I create 
them because I do not have the kind of money it would take to register each of my 
designs or each graphic or piece of artwork I create. Under the current law it might 
benefit me and give me additional protection but it is not required in order for me to 
monetize my work or protect my work from infringers. 
 







2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?  
 
The most significant enforcement challenge for me is the time and money it takes 
already under the current law to find infringers and let them know that they are 
infringing. I’m not a well-known artist. My work is not famous. As far as I know I 
have not had any big company infringe my work. So far I have only had to deal with 
individuals trying to steal my designs to make their own t-shirts or steal my graphics 
to make things they can sell on Etsy. But, even these individuals illegal use of my 
work cuts into my income that I need to feed my family. Under the proposed law I 
would have no chance and no legal protection. 
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  
 
The cost and time. I would love to register all my work just for personal purposes 
and so that I have more legal protection. But, I just would not have the money or 
time to do that. I create hundreds of new designs and graphics each year. In one 
day’s work I can create 10-20 new designs. As soon as I create a new design I am 
uploading it to a POD to make products to sell. I can’t imagine the time and money it 
would take to go back and register all my previous work if I had to or the time and 
money it would take to have to register each new design before I can use it. Right 
now I have a choice on how to handle that. I can immediately use my artwork to 
earn money for my family. 
 
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations?  
 
I actually do buy graphics from other artists and love to use public domain images. 
The biggest challenge for me on that end of the issue is not being sure if an image is 
truly in the public domain. But, I would never want to take away an artist’s right to 
their work. It would be nice to have a place where public domain images can be 
databased with an easy way to download them from a respected source. I do not 
want copyrighted works to be stripped of their protection just because I could not 
figure out who the copyright holder is. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act?  
 
Artists should have better protections than we currently have, not less! The work-
for-hire contracts should be done away with. An artist should not have to negotiate 
or sign away his or her rights to their copyright just so they get the freelance job. I 
have personally avoided many of these kinds of revenue sources because I do not 
like to give up my rights to my work. It is one thing to be employed somewhere and 
the copyright belongs to the company. That is acceptable as a condition of your 
employment and to protect the company’s rights. But, when you are an artist 
working as an independent contractor you should be able to retain your copyright to 
your work without having to sign away those rights. It would help the artists, who 
are often honestly fulfilling the title of “starving artist” to be able to make a decent 
income from their work. 
 







Another important question that should be asked… 
 
What are the most significant challenges artists would face if these new 
copyright proposals become law?  
 
I would have to register thousands of old artwork and begin registering all new 
artwork before I could begin making revenue from it. I would not be able to afford to 
the money or spend the time it would take to accomplish this. It would force me to 
give up on the idea of being able to make a living from my artwork because the cost 
and time to register would reduce my net income. It would make my artwork 
vulnerable to people who want to infringe and make me powerless to try to stop 
them. 
 
It could potentially wipe out all revenue sources for me because what would be there 
to stop the POD companies from using my designs without paying me a royalty? 
They already have the images from where I have uploaded them. If I deleted the 
almost 9,000 designs until I could register them then I would not be able to continue 
to earn an income from those images until I register them. If I leave those images 
then the companies could just retrieve them and make changes to them to make 
them their own and eliminate the need for me completely. It just opens the doors to 
the big companies being able to legally steal our artwork. 
 
The most important thing to me to get across is that an artist puts their blood, 
sweat, and tears into their work. It’s basically a window into their mind and soul. It 
is not the same thing as someone just clocking in and doing job-specific tasks and 
then clocking out. An artist’s work is their very life. The copyright gives the a way to 
earn a living doing what they love.  
 
I hope that I have been able to explain how the current copyright laws affect me and 
how the proposed laws would affect me. Thanks for giving me the opportunity to 
express my opinions on this very important issue. 
 
 
 
 
Sincerely, 
 
Karlynné Metzger 








July 18, 2015


U.S. Copyright Office


101Independence Ave. S.E.


Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern:


I am an illustrator and graphic designer who is currently trying to grow my freelance business. 
The changes proposed by Docket 2015-01 will hurt my business and leave me, as the artist, 
undefended, while lining the pockets of copyright infringers and large businesses.  This proposal 
is based on less than 215 letters submitted to the copyright office and NONE are by practicing 
artists.


The artist receives royalties from works he or she creates.  We invest money and an incredible 
amount of time to become knowledgeable about and make a living in our trade, and the royalty 
payments help sustain us and our families.  We should not be compelled to turn over our assets 
to competitors any more than Ford Motor Company should have to relinquish theirs designs to 
Chevrolet.  This proposal harms the individual artist while benefitting large corporations such as 
Google, who already have tons of money and can afford to hire an artist in the first place.


If a company needs intellectual property for their businesses, they either must produce it  
themselves or pay a person who has devoted their livelihood to do so.   Anything else is theft.


Sincerely,


Tracy Wilson


Attached:  My answers to "Notice of Inquiry on Visual Works."


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?


The most significant challenges concerning monetizing visual arts is combating piracy, and 







typically this threat often comes from companies that one would think would know better.  I  
have seen artists whose works are published in paper and whose illustrations are widely shared 
on the internet (with their name on them, mind) stolen and used by apparel companies that sell  
through large corporations such as Target, all without the artist's permission, and all without the 
artist receiving a cent.  Docket 2015-01 would essentially leave the artist I mentioned up the 
proverbial creek with no paddle.  What is to keep the corporation from saying they looked for 
the artist but couldn't find out who it was?  Sure, her work is plastered all over the place, but 
people can take names off of things.  And anyway, what lawyer would take the artist's case? 
Any settlement likely wouldn't be with a lawyer's time.  With Docket 2015-01, the artist loses.


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?


As an artist, I like it when people share my work on social media, providing they keep my name 
and website info on the image.  Shares mean more potential views for my work, my web site, 
and views means more potential clients.   Sadly, in this digital age, just about anyone can save 
an image, take off the artist's name and copyright info, and post it to their own page.   A person 
can add metadata to the image, but many websites remove the artist's metadata and replace it 
with their own so they can get a higher search engine ranking.   I can make my website so that 
no one can save an image by right-click, but anyone viewing the page can still take a screen 
capture.  It's so easy to steal someone's work as it is; this docket simply makes it easier for 
others to steal an artist's work and leaves the artist with no recourse.  


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?


For one thing, it can be cost-prohibitive for a lifetime registration.  For another, many people 
aren't even aware that there IS a lifetime registration.  


Also, if you ask ten different people how to get your work copyrighted, you will get ten different 
answers.   Perhaps you should spend your time and money creating a "Copyrighting for 
Dummies" to clarify things in plain English, rather than just ensuring anarchy by enacting this 
docket.


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?


Any business I worked for as a full-time graphic artist was always very strict about using only 
stock images from sites that they had a current account with.  As a freelance artist, I make it 
myself, or I pay for what I want to use, or I do without.  


Come to think of it, the only difficulty that comes to mind is getting the public to understand 
that just because you have a stock photo of a dog on your business card does not mean you can 
use that same photo in your newspaper ad.   Once again, "Copyrighting for Dummies" would 







come in handy.


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


As I am new to freelancing and publishing my works, I have no comment at this time.  








July 19, 2015 
 
 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to comment on the problems visual arts face in the  
marketplace.  
 
I'm writing to stress that for me, and for artists like me, copyright law is not an abstract  
legal issue. Copyrights are our only assets. Licensing them is how we make our livings.  
Unfortunately, I fear that many of the changes now being proposed by orphan works 
lobbyists would end that kind of success for all artists, but especially those just starting 
out. 
 
Here are my concerns: 
1. What are the most significant challenges related to monetizing and/or  
licensing photographs, graphic artworks, and/or illustrations? 
 
Two major challenges: a.) Publishers who demand that artists sign away their digital  
and other secondary rights as a condition of accepting assignments; and b.) Predatory  
Competition from giant image banks. 
 
The system, as we currently have created it gives advantages and all rights to the 
publisher leaving the artist in the cold for all monetizing. As a solo artist, I currently have 
little or no recourse when an image is used without my permission. I receive no monetary 
recompense when it is reproduced, those monies have been stopped at the publishing 
house. This creates a dead end for a solo artist, both monetarily and creatively. 
Existing copyright law has opened the door to these abusive business practices by  
permitting work-for-hire contracts. When these agreements are imposed on freelance  
artists, they deprive the artist of authorship and designate the commissioning party as  
the art's creator. The artist becomes a de facto “employee" for the sole purpose of  
forfeiting copyright, but receives none of the benefits of "legal" employment. The artist  
is treated as an independent contractor in every other way: covering overhead,  







supplying his or her own tools of the trade, workspace, training, and covering his or  
her own liabilities, retirement, insurances and other costs of business. Work-for- 
hire undermines the very principles of authorship embodied in Article 1, Section 8 of  
the Constitution. 
 
Giant image banks have persuaded many artists to register their work with them on the 
promise that they would open new markets for them. This has created an incredibly 
expensive price for a new artist to enter the market. Then these same organizations use 
the images for their own profit, leaving the artist out of the monetary loop.  
  
2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
 
The two major challenges to copyright enforcement are a.) the high cost of legal fees  
in an infringement lawsuit; and b.) the orphan works policies now being proposed  
again to Congress. 
Artists are among the most innovative and creative people in our society and yet they are 
also among the lowest pay scales. For an artist to afford a lawyer to represent them, they 
can only do so on contingency, and then only if the artwork in question is “properly” 
registered. If they have not had the financial ability to register it “properly”, they only 
have the opportunity to recoup the actual value of the artwork, and not the lost income. 
Not even as a “contingency” case, would a lawyer take on such a case. 
  
The proposed orphan law would make almost all artwork created by solo artists, that are 
in the lowest earning brackets, undefendable, unless pro-bono, thereby giving all the 
income rights to the infringers. This is especially concerning as the digital ability to copy- 
paste-and-print with high quality are increasing . 
 
Reducing the solo artist to small claims court is diminishing their abilities to have viable 
livelihoods. If an infringer can, under the proposed orphan works policies, after a 
undefined “good faith”, use my artwork to create profits and my only recourse is in small 
claims. That is in essence saying my work and ideas have little or no worth. Yet, the 
potential the “infringer” has found worth. Why is the artist written out of this equation? 
 
3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 
Volume, expense and time. 
As an artist, I can create multiple images during a week. Do I know which will be 
profitable? No. But, under the proposed policies I would be required to spend my time 
and money not on creation of more artwork, but on registering EVERY artwork I have 
created and EVERY piece of creativity I express.  
As a solo artist, I must use the limited funds I do have, not in the creation of more art, but 
for the registration of the art I have created. This is not innovation. This would be 
unimaginatively time consuming. Time not creating is stolen time from my income 
potential. 







The best solution for artists would NOT be to re-introduce registration, but to do away 
with it entirely, as has been done with copyright registration in the rest of the world. 
  
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 
 
As a visual artist, I am acutely aware of the ability to make derivative artwork. Learning 
is building on what others have brought us. The digital world has opened up the sources 
of materials. But the important word in the question is LEGAL. I personally think the 
copyright laws are working, albeit challenged. What I do not think is that a mass 
distribution of artworks created by young/growing/new/struggling artist as free for usage 
to all would be of benefit to any artist. The proposed policies will decimate the ability of 
artist to create businesses and be creative, economically participating individuals. 
 
5. What other issues or challenges should the Office be aware of regarding  
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
There is no national registry to date. 
 
The “registries” that currently exist are pseudo-registries and not economically viable to 
artist, in fact in many instances they give no remuneration to the artists involved and use 
images without credit or value. 
 
The cost-prohibition of scanning and uploading means that all of the current bases are 
text-based and therefore confusion between artworks is inevitable. Making the cost of 
registration prohibitive, again creating high bars for small or entry artist and for 
established, productive artists. 
 
Artists are unaware – or only vaguely aware – of the massive secondary licensing already 
taking place in the reprographic rights markets. We have learned that in the US this 
licensing has been going on for over 30 years, with combined revenues of roughly 
$300,000,000 annually. In other countries where royalties are distributed to artists, 
surveys by the International Federation of Reproduction Rights Organizations show that 
visual arts royalties average at least 15% of total collective fees. Yet in the US, neither I 
nor any of my colleagues were ever informed about this potential revenue stream by 
anyone involved in that licensing, nor by a couple of rogue organizations who have 
subsequently claimed the royalties as their own "found money." 
 
Yet, artists have no standing to know anything about how these royalties – derived from 
the work of artists – are being collected and spent. This has been going on for 30 years, to 
the detriment of all artists. Future policies should not continue on this, nor extend it, as 
the proposed policy would. 
 
Artists should be able to and be fully aware of all of the monetizing done with their 
creativity. 
 







Instead of the proposed policies, I support Congressman Jerrold Nadler’s American 
Royalties Too (ART) Act of 2015. It may not be a perfect solution to the current black 
hole that is reprographic licensing in the US, but it contains a provision that would create 
an honest visual arts collecting society that would begin returning lost royalties to artists. 
This would at least start to bring transparency, accountability and justice to artists' 
secondary licensing rights, and I thank the Copyright Office for recommending this bill to 
Congress. 
 
Thank You, 
Cynthia Yolland 
25185 s 191st st 
Queen Creek, AZ 85142 








Dear Catherine R. Rowland,   


 


I am happy to submit answers to the questions posted in the 23054  
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I am an illustrator who has been working in the illustration industry for nearly  20 years. 
Graduating with a BFA in Communication Design in 1996 from The Art Academy of Cincinnati. 
Throughout my career I am fortunate to have had my work recognized across the fields of print, 
design, illustration and communication arts. Although recognition is an important part of my 
reputation as an illustrator the fact that I am monetarily compensated for my visual problem 
solving  services trumps the recognition. Which brings up my reason for replying to the inquiry 
regarding Orphan Works and Mass Digitization.  


 


1. There is not a challenge when someone wants to license one of my images and they contact 
me or my representative.  


 


2.The challenge comes when someone uses an image of mine without permission and without 
monetary compensation. That is when it is up to me or a friend to accidentally come across the 
infringement after a product has been produced and distributed. Then it is my responsibility to 
contact the infringer, notify them that the image has been infringed, that they need to cease and 
desist any and all use of the image until a license is granted and paid for.  


 


3. Copyright registration is a fairly simple process, although it becomes complicated as work is 
regularly produced, therefore causing a backlog of images that simply do not get registered.  


 


4. The challenge for those who wish to make legal use of an image is simply to reach out to the 
creator or estate of the creator and request permission. With the internet it is easier today to find 
and locate creators of images. It still takes time and persistence to find some creators, and the 
trouble happens when infringers decide it is easier to infringe on a work and see if they can get 
away with the infringement and simply plead ignorant if and when the infringement is caught.  


 







5. I think the key issue is that the copyright should always remain with the creator unless it is 
specifically transferred by the creator to a licensee. It is troublesome to think that an entity could 
acquire the copyright to an images simply because they could not locate the creator in order to 
negotiate a fair and legal contract to acquire specific rights.  


 


The images I create are my inventory. The value of my images does not diminish after initial 
publication. In the digital era, inventory is more valuable to artists than ever before.  


 


Thank you for asking for input on this issue.  


Sincerely,  


Chris Sickels  


Red Nose Studio, Inc.  


509 South State Street 


Greenfield IN 46140  


1 317 313 1252 


chris@rednosestudio.com 


www.rednosestudio.com 


 








Maria Pallante


Register of Copyrights


U.S. Copyright Office


101Independence Ave. S.E.


Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Miss Pallante-


“Courage is what it takes to stand up and speak; courage is also what it takes to sit down and lis-
ten.” - Winston Churchill


My name is Jon Riggle. Believe it or not, I’m known internationally for my work as a mid-western 
illustrator. I’ve been a Freelance Illustrator since 2002. I’ve been a Professional Photographer along 
with my Parents (retired now). They were Professional Photographers since 1973. I’ve worked in 
the commercial art industry as a freelancer. Through my ventures, commissions are what bring 
home money for me at this time. 


I am writing to address a major obstacle that visual artists face especially in the digital age. Ironical-
ly, dealing with Copyright and the committee hearing taking place July 23, 2015.
I’ll answer why I’m writing through your questions.


1-What are the most significant challenges related to monetizing and/or licensing
photographs, graphic artworks, and/or illustrations?


In a word? Theft. Do you realize how evil people are anymore? How greedy? The digital age has 
provided an outlet for evil to be considered rational and okay. With the opening up of the myth of 
Orphaned Works (which that is what it is...a myth), people no longer consider contacting the own-
ers of copyrighted works for permission to use their photographs, illustrations, articles...they just 
take as they please. It’s one thing for educational purposes...it’s another for infringers to profit over 
the owner of the work. I believe we call these people pirates when it comes to stealing software or 
movies. Many of which do this for profit.


Keeping control of where my work is displayed, how it’s used, and to keep the copyright notice and 
contact information associated with the work intact is another challenge. My revenue is made by 
posting online for people to see what I do, what I offer, and what I’m willing to provide them FOR 
PROFIT. Whether it’s a politician stealing my work for a campaign, or a juvenile stealing my work 
for a poster, or t-shirt...it steals money away from me -- the one who is the creator of the work so 
adored.







2-What are the most significant enforcement challenges for photographers,
graphic artists, and/or illustrators?


THIEVES are THEE most significant of enforcement challenges. What you, Congress, and Govern-
ment want to be the “law of the land” is nothing short of angering AND shocking. This situation...this 
question...this discussion is but a revised Orphan Works bill. This has been opposed with a roar 
from artists since this mythical ideology appeared a decade ago. To be blunt...with this Orphaned 
Works bill, Government is giving a go ahead to Corporate America to STEAL the life blood that 
helps keep them where they are today. You steal our money, we can’t buy the goods and services 
they need us for. You steal our photographs, graphic illustrations, articles...you steal our livelihood 
in order to keep the CEO’s and Presidents in their lavish lifestyle creating stuff for us to buy. At this 
stage, people begin to steal their stuff which causes a vicious cycle to ensue. Yet no one questions 
how this began. 


There is no bigger enemy to the little self employed / freelancer than Big Corporate America (online 
or otherwise) to steal from us and have it made legal all because someone claims Orphan Works is 
the identity of online content.


3-What are the most significant registration challenges for photographers,
graphic artists, and/or illustrators?


Financial burden. I can’t make enough money to really get by anymore. Having to jump through 
hoops, and come up with money to reintroduce registration, or even take away the philosophy of “I 
create it, therefore it is MINE” is nothing short of trying to squeeze blood from a stone. No matter 
how much these “registries” may charge at first, it doesn’t mean it won’t change for the worse. Like 
financial institutions; these “registries” would soon add charges -- fees that would increase as “reg-
istries” gain more and more control. If this passes, it will ruin what you wish to see happen. Greed 
is the sin of America...and Greed is going to be the undoing of the creative world that helps you, 
Government, America, the World in more ways than just pretty images and thoughtful words.


4-What are the most significant challenges or frustrations for those who wish to
make legal use of photographs, graphic art works, and/or illustrations?


Sorry to be rude, but it’s you. Government, Corporate America, Infringers, Thieves. Morality, com-
mon sense, manners, and greed; all these things are frustrating (to say the least). 


5-What other issues or challenges should the Office be aware of regarding
photographs, graphic artworks, and/or illustrations under the Copyright Act?


What I’ve experienced, along with many others in the art/entertainment industries is a clone of what 
the Copyright Office has proposed to Congress (and how some Congress people like this idea) is a 
system all too common anymore. Because it happens, doesn’t make it right.







We have Authorities that fight pirating of movies online and hard copies sold...we learned that 
Greed infiltrated the idea of getting something for less money and the price of going to the cinema 
has increased to unimaginable costs because of it. Yet we find it okay to steal photographs, illus-
trations, graphic works and feel no guilt over it. Why is that? Worse yet, why do you have no one 
willing to fight for us like we have for Hollywood regarding Copyright laws?


Posting artwork or any created works online, is the only way to get it out to people I couldn’t reach 
in the Mid-West. While my life struggles now, my work has been seen throughout the world and 
through that, I have had people contact me for personal art, and art for books, movies, commercial 
usage. Recently, I’ve started hearing that my work is being stolen, as are other works of artists and 
money being made without permission, nor reparations.


Also, just because you see it online, doesn’t mean it was supposed to be there. My parents are 
dealing with a newspaper who stole a photograph made famous due to an event that occurred in 
my hometown. They stole it and for a year a legal battle was going on. We were told that the pho-
tograph was no longer in the newspaper’s possession and an apology and retraction was printed 
in the paper...This was 1976. We just found out that they still have it and are selling it without my 
Dad’s permission...no permission given and no reparations offered. How do you justify this as 
okay? It wasn’t orphaned...no one was supposed to have it. But to this day, we still have to fight 
and nothing is being done to help us. 


In my industry, we have to deal with people whom steal our work on a regular basis, claim it as their 
own, and have to fight the good fight (legally) to get them stopped. If Congress passes this propos-
al that you, the Copyright Office feels is such a great idea (it’s not), you’ll make it even harder for 
Americans to work for that which we are given by our Creator in the Declaration of Independence; 
Life, Liberty, and the Pursuit of Happiness as inalienable rights. 


Despite what you’ve heard...Corporate America is NOT a human being. Artists like me are. We’re
what the Declaration of Independence was penned for. What’s ironic...Governments are made to 
protect those rights...Something to think about on a grander scale than just greed and nonsensical 
ideals.


Jon Riggle
100 South 90th Street
Omaha, NE
68114








	  


 
Comments of the Association of Medical Illustrators 


 
Library of Congress 


U.S. Copyright Office 
[Docket No. 2015-01] 


 
Copyright Protection for Certain Visual Works 


 
 
The Association of Medical Illustrators (AMI) is the sole professional organization for the 
profession. All medical illustrators rely on the protections of copyright to protect the authenticity 
and integrity of their work. All rely on the divisibility of exclusive rights to earn their living. All 
have experienced substantial economic loss despite their utmost proactive actions to protect 
their rights. 
 
AMI is grateful that the Copyright Office is undertaking a much needed inquiry into the impact 
of current copyright law on visual artists. 
 
 
RESPONSES TO QUESTIONS SET FORTH IN THE FEDERAL REGISTER NOTICE 
 
The Most Significant Challenges Related to Monetizing and/or Licensing Graphic Artwork and 
Illustrations 
 
The challenges facing AMI members are the same as those for all graphic artists, particularly 
professional illustrators. However, the market for medical publications is smaller than for mass 
market publications with the result that purchase prices and subscriptions are especially high in 
comparison with the publishing industry in general. Further, the business environment for 
medical illustration has experienced two especially significant changes in recent years that create 
a much more hostile environment for licensing and monetization than in the past. These are: (1) 
the consolidation of the Scientific, Technical and Medical (STM) publishing industry with the 
result that a handful of giant multinational publishing companies control the conditions of 
licensing for medical illustration, and (2) the disproportionately extensive and rapid migration 
from print distribution to electronic distribution, often through site licenses offered by publishers 
and content aggregators to physicians, hospitals, clinics, universities and medical research 
institutions.  
 
During most of the 20th century STM publishing was characterized by a plethora of journals, 
many of which were published by nonprofit entities with a primary interest in dissemination of 
scientific information rather than maximizing shareholder profits. Concentration and 
consolidation within the industry has meant that relationships with customers and content 
suppliers have been determined less by the desire to disseminate knowledge than by the need to 
generate the largest profit possible in order to bolster stock prices for large, multinational 
corporations. In these circumstances the very purpose of the copyright law is often overlooked: 
namely, that it is for the purpose of incenting and rewarding authorship. 
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In the current publishing environment the four most significant challenges to AMI members and 
other professional illustrators who create works for publication are: (1) the inability to obtain 
secondary licensing revenue collected by publisher-dominated copyright management 
organizations, both domestically and internationally; (2) the practice of publishers using their 
market power to demand that freelance artists sign work-made-for-hire contracts in spite of a 
long record of Congressional intent to the contrary; (3) the burden of registration and its impact 
on the ability of artists to initiate infringement actions; and (4) the costs of bringing infringement 
actions in federal courts. 
 
Inability to access secondary licensing royalties from publisher-dominated collective 
management organizations (CMOs) 
 
Until recent decades STM publishers received nearly all of their revenue from the sale of printed 
books and subscriptions to printed medical and other scientific journals. A large percentage of 
the market for sale of these publications consisted of corporate and institutional libraries. Given 
the specialized nature of these books and journals, the universe of purchasers was relatively 
small in comparison with other publishing markets such as popular periodicals and trade books.  
Therefore, recovery of costs and generation of profits required high prices for individual copies. 
Typically, the number of copies of medical books and periodicals purchased by libraries 
depended on the number of users served by each library. The larger the institution served by the 
library the greater the number of copies purchased, since hard copies had to be lent to users 
individually. The advent of photocopying machines in the mid-20th century began to change the 
market by enabling libraries to serve large numbers of users through the ability to photocopy 
individual articles while leaving the original book or journal on the library shelf. 
 
After many years of litigation over library lending practices, the scope of fair use in 
photocopying became clearer and publishers established the Copyright Clearance Center (CCC), 
a CMO that issues non-title specific licenses to institutions and libraries to cover reprography 
beyond the limits of fair use. Similar to the long-used practices of music collecting societies, the 
CCC distributes the licensing revenue received to affiliated publishers on the basis of estimated 
market share. Regretfully, in spite of many years of trying, medical illustrators and other graphic 
artists have not been able to persuade the CCC to share non-title-specific licensing revenue with 
artists whose copyrighted images are a significant part of the publications licensed by the CCC, 
even though illustrators typically have not transferred to publishers the right to keep such 
revenue. While the CCC’s marketing materials give the impression that CCC licenses give users 
very broad discretion in making secondary copies of published works, the fine print suggests that 
users have only the right to copy the portions of publications covered by the publishers’ 
copyrights.  
 
The CCC was created for the purposes of issuing copyright licenses in the era of mechanical 
reprography such as photocopying. However, with stunning speed CCC licenses have become 
one of the primary mechanisms for users to obtain permission for digital distribution, 
downloading and copying. These comments primarily are directed at CCC’s “Annual Copyright 
License” which is a blanket license marketed to institutional users that, according to CCC’s 
marketing materials, permits licensees to “share content from millions of journals, blogs, 
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newspapers, e-books and more.” The annual license is a blanket license similar to those offered 
by music collecting societies for an entire repertory of works without differentiating specific 
works. This is best described as “non-title-specific licensing.” This Annual Copyright license is 
sold to users as a sort of back-up license to provide assurance that they will be free of liability for 
copyright infringement for secondary copying that is neither covered under a title-specific 
license or fair use. To our knowledge revenue from the annual license accounts for the largest 
share of all licensing revenue collected by the CCC, currently in the neighborhood of $300 
million per year.  
 
If users are to obtain the safe harbor that CCC advertises to its customers, it should include all 
rights in the publications covered by the license. However, that is not in-fact what happens 
because unless the publisher of a work has acquired the rights to authorize CCC to license 
separately copyrighted components of a collective work, the user remains liable for infringement 
when copying the entire work. That is the case with regard to visual components such as medical 
illustration. CCC attempts to limit its liability for these gaps in its licenses by fine print advising 
the user that they must seek separate clearance for content not covered in the annual license. 
Were institutions using a CCC license aware that they must strip out all illustrations from works 
they wish to copy, such as medical journals, the CCC license undoubtedly would attract far 
fewer customers. 
 
It would be easy for the CCC to close this gap in its annual license. AMI members would be 
happy to provide authorization for inclusion of rights to their works if CCC would agree to 
acknowledge their rights and to share revenue collected from the annual license with them. It 
also would be easy for CCC to clear use of AMI members’ works – as well as the works of over 
50,000 other artists – simply by making an agreement to share a percentage of total licensing 
remittances with the Artists Rights Society (ARS).  
 
ARS is a bonafide CMO but like every other licensing mechanism tried by AMI members, also 
has been shut out by publishers, the CCC and digital content aggregators (e.g., ProQuest, 
EBSCO, ScienceDirect, SpringerLink, LexisNexis, and Ovid) and does not receive secondary 
use licensing revenue. ARS’ royalty collections on behalf of artist/authors currently are restricted 
to primary, title-specific licensing of works licensed for initial publication.  
 
Currently, distributions of annual license revenue go only to publishers. This would mirror the 
practice of most foreign counterparts to CCC, especially in Europe, which set aside a percentage 
of blanket license revenue estimated to cover visual components that is transferred to artists’ 
CMOs like ARS who, in turn, are authorized by their affiliated rights holders to disperse each 
artist’s share according to commonly agreed methodologies similar to those currently in use by 
music CMOs. However, after repeated attempts by AMI leadership and ARS management to 
discuss this approach, the CCC simply refuses to talk. AMI has concluded that the reason for 
CCC’s refusal to consider inclusion of their members’ works in their annual license is most 
likely that CCC was created by and for publishers, not individual authors. A majority of CCC’s 
board of directors consists either of current or retired executives of publishing companies who 
have little interest in sharing the pie with individual authors.  
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For over 15 years illustrators have attempted to create a functioning CMO of their own, but have 
lacked the financial resources to do so. Because of the CCC’s refusal to discuss inclusion of the 
illustration component in the Annual License, an illustrator CMO would have to repeat the costly 
process, involving years of infringement litigation, necessary to compel users to recognize their 
obligation to separately clear rights in visual images. Partly because of the misappropriation of 
existing royalty income by the Authors’ Coalition of America (ACA) and its member 
organizations the Graphic Artists’ Guild (GAG), Society of Illustrators in New York (SINY), 
and Society of Children’s Book Writers and Illustrators (SCBWI), AMI members and other 
professional illustrators have lacked the financial resources necessary to undertake such an 
effort. Medical and other illustrators also are hindered by their inability to comply with the 
registration formality that is a pre-condition for infringement litigation. Publishers’ failure to 
share secondary licensing revenue has an exaggerated impact on medical and scientific 
illustrators since, as described above; their works are far more likely to be reproduced in 
institutions comprising the primary market for STM publications.  
 
In recent years publishers have been using content aggregators to license re-use of works in cases 
where the specific work, portion of a work and visual images contained in the work are known. 
In some cases the aggregator is an entity independent of the publisher that functions as the 
publisher’s agent. In other cases, publishers have established in-house aggregators (e.g., 
ScienceDirect, SpringerLink, Ovid) to license content from multiple publications that it owns 
and markets. Consolidation in the publishing industry has made it easier for a single company to 
offer re-use rights in large, aggregated collections under the control of the company. An 
example, of such an in-house aggregator used by one of the largest STM publishers, 
Netherlands-based Elsevier, is Science Direct / Scopus offering a consolidated database covering 
a myriad of Elsevier published journals, books and e-books.  
 
A leading independent aggregator currently licensing to a large share of the STM and medical 
market is ProQuest, which enables subscribers to search and ostensibly obtain permission for 
over 1000 medical publications. ProQuest’s business model is particularly damaging to medical 
illustrators. ProQuest promotes its use of images as the most accurate and efficient search tool on 
the market: “Many databases within the field of Health & Medicine are enhanced with the 
ProQuest Deep Indexing providing access to more than 6.1 million figures and tables. Many 
Science & Technology* databases are enhanced with the ProQuest Deep Indexing providing 
access to more than 12.4 million figures and tables.” Marketing materials for the ProQuest 
product, Illustrata™ deep indexing, contain the following representation. 
 


ProQuest Illustrata ™offers a new approach – by searching for papers that feature images  
(tables, graphs, figures etc.) that have been indexed by the key terms, the result is that the 
articles the images appear in are likely to be highly relevant. The images within an 
academic paper represent the core aspects of that paper – therefore articles that feature 
images indexed to match the search terms are likely to be highly relevant to the search. 
(Italics supplied). 
 


ProQuest’s database of thousands of medical journals includes a very large number of images 
authored by AMI members. While AMI takes the position that use of such an image as a search 
tool itself requires copyright clearance, ProQuest’s use of AMI member images destroys the 
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illustrator’s market for licensing images directly for secondary use such as presentations, online 
streaming and PowerPoint presentations. Unlike the journal article containing the AMI member 
illustration, ProQuest provides access and permits unlicensed re-use of the entire illustrated 
image without payment of a licensing fee. In fact, users are encouraged to download and use 
without permission. For example, the Illustrata™ marketing brochure boasts – that for purposes 
of “teaching” – unlicensed images used as a search tool can be “export[ed] directly to MS 
PowerPoint.” The brochure asks the reader “what better tool to prepare for a class on style & 
format for graphics in science papers?” 
 
Content aggregator’s use of medical illustrators’ copyrighted images as a search tool and its 
invitation to invite users to download their images for re-use destroys the artist/author’s capacity 
to separately license his or her work. Even in situations where use of the image might arguably 
be fair use, the cat has been let out of the bag. Any user of an aggregator’s database can obtain 
tens of thousands of medical illustrations, strip out attribution and any copyright, and use it 
commercially with a nearly non-existent chance of getting caught. Therefore, medical illustrators 
are shut out of what should be a vibrant new market that would make up for commissions and 
royalties lost because of declining print sales. Since aggregators are dependent on large 
publishing conglomerates for material to include in its database it is careful not to enable 
unlicensed use of these publishers’ copyrights. Sadly, neither the publishers nor aggregators 
seem to have the slightest interest in seeing that the copyright owner of the illustration is made 
whole. 
 
It is not surprising that publishing conglomerates should have little interest in respecting the 
copyrights of providers of visual content in their publications. An egregious example of STM 
publishers’ bold expropriation of an illustrator’s copyrighted work was recently documented by 
one of AMI’s members. The highly prominent AMI illustrator investigated Elsevier’s infringing 
use of her copyrighted work by purchasing a license for her own work using Elsevier’s online 
ScienceDirect/Scopus database. She was able to search the Elsevier database by image, find her 
works and download high resolution jpgs and PowerPoint reproductions with the condition that 
she obtain a license through CCCs title-specific Rights Link upon payment of a fee of $363. Of 
course, CCC never made any attempt to notify the illustrator of this use, to obtain her 
permission or share the licensing royalty fee.  
 
Regretfully, Elsevier, like other CCC publishers, makes no attempt to obtain rights for CCC 
licensing of any portion of a work where Elsevier does not own the copyright. The fine print of 
the RightsLink Elsevier’s “General Terms” accompanying its digital license states: 
 


 “Acknowledgement: If any part of the material to be used (for example, figures) has 
appeared in our publication with credit or acknowledgment to another source, permission 
must also be sought from that source. If such permission is not obtained that material may 
not be included in your publication/copies….” (Italics supplied.) 
 


Elsevier is not an unsophisticated user of copyrighted works. It is a large foreign-based 
conglomerate that routinely employs an army of lawyers to guarantee that its copyrights are 
protected and that its copyright-based profits are maximized. By contrast, the vast majority of 
AMI members are either sole proprietors of their business or members of a very small studio 







6 
	  


where they share expenses with a handful of others. The median net income of a freelance 
illustrator in 2013 was $58,384. This is very modest compensation for professionals with a 
Master’s Degree and cross disciplinary training in art, medicine and science. Medical illustrators 
simply lack the resources to defend themselves against abuse by multi-billion dollar publishing 
conglomerates.  
 
While the majority of AMI members are self-employed freelance illustrators, a significant 
percentage are employed by medical research institutions. The works of these artists genuinely 
are works-made-for-hire in the sense intended by Congress in the copyright statute. Their 
employers pay their Social Security payroll tax and provide benefits such as paid vacation, sick 
leave and family leave, and contribute meaningfully to employees’ retirement plans. Therefore, 
AMI does not dispute these employer’s rights to be considered the authors of copyrighted works. 
However, that does not mean that employed illustrators are not harmed by the diversion of 
secondary licensing revenue entirely to publishers. The research institutions that employ AMI 
member rely on copyright royalty revenue to offset the costs associated with employing 
illustrators in-house. Diminishing royalty revenue from the publisher-centric licensing schemes 
impedes the ability of these institutions to compensate fairly their illustrator employees. That is 
all the more the case in that these research institutions are overwhelmingly nonprofit 
organizations lacking profits to support employee benefits. 
 
  
International Issues and Concerns 
 
Unlike rights that are discretionary such as resale rights, the rights of public performance and 
reproduction are guaranteed national treatment under Berne Convention on Literary and Artistic 
Works. Further, implementation of national treatment obligations is required of member states of 
the World Trade Organization under the TRIPS Agreement. Failure to meet this obligation 
exposes a member state to a complaint by another member state under the dispute resolution 
provisions of TRIPS and retaliatory sanctions by the complaining state or states.  
 
The principal of national treatment is widely respected with regard to the exclusive right of 
public performance and also is widely applied with regard to primary licensing of reproduction 
of literary works.  
 
Overwhelmingly, the right of public performance of musical works is administered by 
author/composer controlled national collective management organizations (CMOs) commonly 
referred to as music rights collecting societies. Each national CMO offers a blanket collective 
license to broadcasters and performance venues where music is publicly performed. Since the 
system is based on use of blanket licenses, each CMO tracks public performance of individual 
works and distributes a share of the total revenue received according to the author’s approximate 
share of the market. In the United States there are two major music CMOs, ASCAP and BMI, 
that each generate licensing revenue of more than $1 billion annually. The Copyright Office has 
extensive knowledge of the workings of these music CMOs because they are regularly involved 
in Office rule makings and proceedings of the Copyright Royalty Board.  
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National music CMOs collect royalties not only for public performance of works of its own 
nationals and domiciliaries, but also for foreign authors. Periodically, national CMOs exchange 
revenue which then is distributed to authors domiciled in the territory of the receiving CMO. 
This system, which in many countries makes use of extended collective licensing, provides fair 
compensation to individual authors who would find it impossible to administer their rights 
individually.  
 
The administration of national treatment for authors’ exclusive rights covering public 
performance of non-musical works is typically handled by contract between the rights holder and 
performance entity and does not involve collective licensing. However, collective licensing is 
used for contributors to sound recordings and audiovisual works, such as singers and actors who 
are not authors but who in many countries are protected under the Rome Convention for the 
Protection of Performers, Producers of Phonograms and Broadcasting Organizations. While the 
United States does not adhere to the Rome Convention, it utilizes a similar system of 
“neighboring rights” through residual royalties paid by producers of audiovisual works and 
phonograms pursuant to collective bargaining with labor organizations representing performers.  
 
Mechanisms for granting national treatment for secondary uses of authors’ literary works, and 
the visual art included in such works, are largely non-existent.  Primary licensing of the 
reproduction right, as in the case of audiovisual works described above, utilizes contracts 
between authors and publishers and does not involve collective or blanket licenses. (Primary 
licensing is the term used to describe the contractual agreements between authors and publishers 
for the initial publication of works and subsequent editions of the work. The term secondary 
licensing is used to describe licenses for reprography and digital copying of already published 
works by users.)  While CMOs currently exist in many countries that offer blanket or collective 
licenses for reprography and digital copying, the principal of national treatment is not widely 
observed. National CMOs keep royalties collected at home and, after expenses, distribute the 
entire amount either directly to domestic authors or to funds, such as health care or pension 
funds, established for the benefit of domestic authors. With the exception of a small number of 
countries no attempt is made to distribute royalties collected to foreign nationals even though 
their works are included in the licenses administered by the CMOs. While an AMI representative 
has raised the issue over the course of many years with European CMOs during periodic 
meetings at the International Federation of Reproduction Rights Organizations (IFRRO) — 
where the AMI rep could engage with the international artists’ collecting societies – the 
Europeans insist that reciprocity is required as a condition of distributing a share of their royalty 
pool with Americans.  
 
A few small European CMO’s distribute a share of licensing revenue to the Authors Coalition of 
America (ACA) and its member organizations the Graphic Artists’ Guild (GAG), The Society of 
Illustrators in New York (SINY) and the Society of Children’s Book Writers and Illustrators 
(SCBWI). However, these organizations have repeatedly refused to redirect those distributions to 
AMI members even though these rights holders have organized themselves into a licensing 
society by joining with other illustrators organizations in an attempt to establish a reciprocal 
artists’ CMO in this country – the American Society of Illustrators’ Partnership (ASIP) – and 
authorized ASIP to seek their share of European licensing revenue.  However the European 
members of IFRRO steadfastly refuse to alter their practices even though the Berne Convention 
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is clear that authors are entitled to national treatment and that reciprocity is not a condition for 
withholding royalties for the share of licensing revenue attributable to the use of works of 
Americans.  
 
It is our understanding that while in the past the CCC has exchanged blanket license royalty 
revenue with some large foreign counterpart CMOs, it no longer does so. In fact, it has set up 
operations in Europe to directly license its repertoire in that market. Royalty income collected is 
shared only with publishers and not with authors who retain copyright ownership of visual or 
other components included in the licensed publications. Since the leading medical publishers are 
European companies, they are very familiar with the European system because they receive 
payments directly from European CMOs for blanket licensing of secondary use of works. 
However, in contrast to their practice at home, European-based multinational publishers have 
never cooperated in sharing CCC licensing income with subsidiary visual artists’ CMOs. 
 
In at least 29 countries royalty revenue is directed not only to publishers but is shared among 
categories of rights holders, including visual artists. Typically, a percentage of the money 
collected is distributed to a national visual artists’ CMO that in turn pays artists, either directly or 
to funds established for their benefit. Only a handful of these countries attempt to meet their 
national treatment obligations to any other country. Unlike the music societies, these CMOs do 
not even exchange blanket licensing royalties with countries where there are equivalent 
organizations that could provide reciprocity.  
 
The failure to receive national treatment is particularly significant for medical illustrators 
because even though foreign companies dominate the STM publishing industry, American 
authors account for a disproportionately large percentage of works published and 
distributed internationally. Not only is the U.S. the world leader in medical research and 
innovation, the English language is predominately used by authors in all countries. It is not 
uncommon for a foreign author of a journal article to utilize an AMI illustrator for the visual 
representations incorporated into the author’s work.  
 
Because attempts to create through ASIP a functioning artists’ CMO that would actually grant 
licenses, collect and distribute copyright royalties have been unsuccessful, AMI members have 
assigned to the Artists’ Rights Society (ARS) the right to represent them. However, the failure to 
receive national treatment from foreign societies eliminates a major income stream that could, in 
part, be used either to establish their own CMO or to support ARS in attempts to collect royalties 
for secondary use of works.  
 
Expropriation of Foreign Copyright-Based Distributions from Rights Holders Without 
Authorization 
 
Unlike fine artists whose market consists of collectors who purchase original paintings, 
drawings, and sculpture, medical illustrators create works for the primary purpose of publication 
in multiple copies. While AMI supports the American Royalties Too Act currently pending in 
Congress, that legislation would have little practical impact on their ability to receive income 
from their work. Therefore, the exclusive right of reproduction contained in § 106 (1) of the 
Copyright Act lies at the heart of their ability to earn a living. Unlike fine artists who need new 
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rights such as the resale right as a mechanism to provide equitable remuneration, visual artists 
already possess the legal rights that should provide them with the means to earn a living. The 
paramount challenge facing medical illustrators today is their inability to enforce their 
rights when dealing with large organizations. 
 
As explained above the market for medical illustration has fundamentally shifted from creation 
of works intended for sale in printed copies to works digitally accessed and reproduced by end 
users. The only means of authorizing such reproductions are: title-specific licenses granted to 
end users or non-title specific blanket licenses administered by CMOs that distribute to each 
author a reasonable royalty based on the amount of use of their works by users – a method 
successfully used to license public performances of music for over a century.  In a fair and 
efficient market both authors and users should have the ability to use these mechanisms for 
authorizing reproduction. Both methods of licensing require the cooperation of third parties, the 
publisher, an aggregator, a CMO or all three. We have explained the problems associated with 
publishers, the CCC, aggregators and the large foreign CMOs above. 
 
Earlier, we made reference to ARS. It is one of two American CMOs routinely offering primary 
licensing services that already exist. The other is the Visual Artists and Galleries Association 
(VAGA). The largest of these CMOs, ARS, is authorized by rights holders to license the 
reproduction of copies of over 50,000 artists. The Visual Artists and Galleries Association 
(VAGA) is a smaller organization, primarily representing American artists who have not chosen 
to use ARS. However, these two legitimate CMOs – that have written authorization from a huge 
percentage of visual artists to represent them in copyright licensing – also could and should be 
able to administer collective secondary use licenses on behalf of visual artists. However, due to 
lack of cooperation with the third parties described above, ARS (the CMO currently representing 
AMI members) is unable to implement a working secondary use licensing system.  
 
Because registration prior to the infringement is a precondition for statutory damages, ARS and 
AMI members are unable to use past infringements to generate the money needed to support the 
litigation which appears to be necessary to force cooperation of these third parties.  
 
There is a source of revenue that could be used to boot strap the creation of a self-sustaining 
CMO capable of enforcing artists’ rights, but it is currently unavailable to AMI members. This 
consists of visual arts reprographic royalties currently being paid out, as discussed above, by 
several of the smaller foreign CMOs, but willfully withheld from AMI members and other 
illustrators by four receiving organizations: the Authors’ Coalition of America (ACA) and its 
member organizations the Graphic Artists’ Guild (GAG), The Society of Illustrators in New 
York (SINY) and the Society of Children’s Book Writers and Illustrators (SCBWI). GAG 
officers can afford to travel to international meetings and lobby the Copyright Office and 
Congress because it has received direct distributions from at least one foreign CMO as well as 
foreign distributions through the Authors Coalition of America, an ad hoc group of disparate 
organizations that, at best, could be characterized as trade organizations. GAG describes itself as 
a labor union, is a member of the Authors’ Coalition and receives copyright royalty revenue 
through it, but also receives payouts directly from at least one small foreign CMO. Based on 
publicly available documents, total collections by GAG over the years can be estimated at 
several million dollars. 







10 
	  


 
Authors Coalition member organizations were never selected by rights holders. Further, to our 
knowledge and in contrast to ARS and VAGA, none of these organizations has been 
specifically authorized to license their members’ copyrights much less to receive and keep 
foreign licensing revenue. 
 
When the Authors Coalition was formed, it was to be governed according to an “operating 
agreement.” This published agreement specifically states that the remittances received from 
foreign subsidiary collecting societies are to be used to “assist in the further development of 
collective licensing programs” for American rights holders. To date, more than two decades after 
its creation, not a penny has been used by the Authors Coalition to create a mechanism for 
distributing non-title-specific licensing revenue, foreign or domestic, to rights holders even 
though publicly available records reveal that the amounts collected are in the range of $100 to 
$170 million. AMI’s attempt to become a member of the Authors Coalition by joining with other 
illustrators’ societies to form an umbrella organization intended to be a working CMO was 
rebuffed by the Coalition, undoubtedly because the copyright revenue received would actually be 
used to enforce artists’ copyrights provided to them under current law.  
 
The justification for this diversion, which apparently has been accepted by the foreign CMOs 
transferring funds, is that these organizations contribute to the welfare of visual artists through 
activities such as lobbying and advocacy. This creates the ironic situation that these 
organizations are receiving foreign money specifically to lobby the Copyright Office and 
Congress contrary to the wishes of the vast majority of working professional illustrators and 
virtually every member of AMI. It is likely that GAG is using diverted artists’ royalties to 
respond to this Copyright Office inquiry. By contrast, all of AMI’s advocacy efforts, including 
preparation of this paper, are supported by individual member contributions. 
 
The Graphic Artists Guild has used the foreign remittances it has received to attempt to silence 
all efforts by the actual rights holders to advocate for an end to diversion of foreign revenue and 
support the creation of a working artists’ CMO that, unlike GAG, would function with the 
specific authorization of rights holders and distribute to them copyright licensing revenue for the 
use of their works.  
 
As discussed earlier, a number of illustrators’ professional associations, including AMI, 
attempted to create a working illustrators’ CMO, the American Society of Illustrators’ 
Partnership (ASIP). However, GAG used its receipts from foreign CMOs to do everything it 
could to defeat this effort, including initiating a lawsuit against ASIP’s leadership in New York 
State Court (Graphic Artists Guild, Inc. v. Brad Holland, et al., Case/Index No. 109149/2008). 
This suit, alleging defamation and tortious interference with GAG’s business, was defended pro 
bono by attorneys supplied by New York Lawyers for the Arts. The outcome was a summary 
judgment for the defendants. The allegations of defamation were dismissed out of hand in the 
judge’s written opinion on the ground that “truth is a defense.” Regretfully, while Lawyers for 
the Arts provided counsel to defend against the GAG lawsuit, this representation did not extend 
to providing legal counsel for the defendants in preventing GAG’s ongoing diversion of 
copyright royalty income from legitimate rights holders.  
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AMI urges the Copyright Office to play a constructive role in helping AMI members to receive 
the foreign reprographic licensing royalty payments guaranteed by the Berne Convention so that, 
unlike the funds being diverted to GAG, the use of AMI members work in foreign markets can 
be used to support their families and strengthen their ability to enforce their rights. As the United 
States Government Agency responsible for administration of the Copyright System, the Office 
can raise this matter directly with foreign counterparts.  
 
The Most Significant Enforcement Challenges for Illustrators 
 
Disparity Between Legal and Administrative Resources of Illustrator and Client 
 
Significantly, enforcement challenges facing medical and other illustrators are grounded in the 
fact that, as noted above, the vast majority of AMI members and other illustrators are self-
employed, sole proprietors of their businesses, seeking and fulfilling commissions on a free-
lance basis with virtually no administrative or legal assistance. According to most recent AMI 
member compensation survey the median net income for self-employed medical illustrators in 
2013 was $58,384. This is for professionals with master’s degrees and six years of multi-
disciplinary education in fine art, human anatomy, pathology, molecular biology, physiology, 
embryology and neuroanatomy.  
 
While medical illustrators work directly with physicians and researchers who write medical texts 
and journal articles, nearly all of these physicians and researchers are affiliated with large 
institutional entities: hospitals, universities, research laboratories, pharmaceutical and medical 
device companies, biotech companies and, of course the publishers of books and journals in the 
field of medicine and biology. Therefore, the published works they create are not expected to be 
their source of income, but rather to enhance their professional standing, obtain academic tenure 
and meet their ethical obligations to share advancements in science with their peers throughout 
the world.  
 
Nearly all of the institutions with whom medical illustrators must negotiate contracts for 
compensation are multi-million and multi-billion dollar entities that typically employ highly 
trained in-house legal counsel and retain major law firms to represent them in any controversies 
or disputes regarding copyrights covering the work commissioned from AMI members.  
 
The STM publishing industry has been especially impacted by mergers, acquisition and 
consolidations. While during most of the 20th century, publishing was a “gentlemen’s” profession 
characterized by relatively small publishing houses where communication was close and respect 
for authors was embedded into the culture — that is no longer the case. Policy governing 
contracting, procurement and personnel policies of large conglomerates is more likely to rest 
with the Chief Financial Officer than the editorial board. And, the primary concern of CFOs is to 
show market analysts the highest possible quarterly return on investment. One of the easiest 
ways to squeeze more profit out of the business is to cut costs by pressuring freelance contractors 
with ever more onerous compensation agreements and terms of employment. Profit is also 
enhanced when revenue streams traditionally directed to contractors such as illustrators are 
redirected to the corporate treasury. This explains why the large publishing companies are hostile 
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to the individual creator and there is a resistance to sharing non-title-specific licensing revenue 
with anyone else.  
 
The Especially Onerous Impact of Migration of the Business to Digital Distribution 
 
Visual art is particularly vulnerable to “orphaning” through no fault of the creator. Artist 
signatures are removed or cropped, credit lines and figure captions are separated from the image, 
illustrations are scanned and placed online without attribution, and metadata embedded in digital 
images are routinely stripped upon upload (IPTC Photo Metadata Working Group 
http://www.embeddedmetadata.org/social-media-test-results.php) 
 
Content distribution systems make infringement of visual art easy. Illustrations can be 
downloaded with a simple keystroke and a perfect reproduction made without obtaining 
permission of the rights holder. As an example, when AMI members’ works are distributed by 
aggregators as described above, metadata that could assist in locating the rights holder is 
routinely stripped out by the aggregator. Without copyright documentation the work becomes an 
immediate orphan and enforcement becomes nearly impossible. Of particular concern is “orphan 
works” proposals that would limit damages to no more than a standard licensing fee. If this were 
to happen, infringement will become ubiquitous and enforcement impossible.  
 
It should be kept in mind that copyright litigation may be initiated only in federal court where the 
costs are especially great. There is no option to sue in a local state court. Should previous orphan 
works legislation be revived and enacted, the cost of an hour-long interview with an attorney to 
discuss bringing an infringement action will be greater than recoverable damages. Infringement 
litigation will be possible only if the illustrator has independent deep-pocket financial resources 
enabling him or her to sue simply for the principle of justice. There will be no economic 
rationale for bringing a lawsuit. 
 
As a practical matter the notice and takedown provisions in §512 of the Copyright Act are 
meaningless to AMI members. It is virtually impossible for an illustrator working alone or in a 
small studio to monitor the Internet and prepare and send take-down requests while actually 
doing the commissioned work for which they have been trained and which is their means of 
earning a livelihood. As sole proprietorships and small businesses they also have the burden of 
personally handling all administrative, procurement, marketing and accounting activities 
required to remain solvent. There simply is not enough time in the day to monitor the thousands 
of images on the Internet to find infringing uses of their works.  
 
The Inability of Illustrators to Receive Statutory Damages for Most Infringements 
 
Most cases of infringement involve works of illustration that have not been registered. While the 
illustrator must register a work prior to filing an infringement action, such registrations typically 
occur after the infringement has taken place, making it impossible to receive statutory damages 
that serve both as a deterrent to future infringements, but also provide the prospect of damages 
sufficient to cover legal costs. Since most illustrators are unable to pay attorneys’ fees and costs 
upfront, the only means they have to secure legal representation is to agree to compensate 
attorneys on a contingent fee basis.  
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Inability to demand statutory damages reduces financial recovery to a level unlikely to satisfy the 
requirements of attorneys accepting clients on a contingent fee basis. For this reason AMI would 
support legislation either eliminating the registration requirement entirely for works of visual art 
or, in the alternative, continue the registration formality as a pre-condition to infringement 
litigation, but permitting recovery of statutory damages for infringements taking place prior to 
registration. 
 
The Most Significant Registration Challenges for Illustrators 
 
Medical and other illustrators must generate a much higher volume of copyrighted works in 
order to earn a living than is the case for other categories of authors, such as songwriters, 
playwrights, scriptwriters and writers of most literary works. Since they are typically self-
employed illustrators, they must personally handle every task associated with their business. In 
addition to actual painting and drawing, medical illustrators must engage frequent 
communication with the authors of the text of works for which they are creating illustrations, 
handle billing of clients, accounting, record keeping, purchases of supplies, payment of bills, and 
of course quarterly estimated tax payments and annual income tax filings. Many of these 
administrative tasks are obligatory if the illustrator is to stay in business and comply with legal 
obligations. For most the burden of routine registration of Copyrights is simply too much. There 
are not enough hours in the day. Therefore, all or most of their works are not registered prior to 
publication. In addition, the collective amount of fees required for registering each work would 
significantly reduce the net income the artist needs to support him or her and family. 
 
Further, the reality that most illustrators have large inventories of past works which have not 
been registered makes the possibility of catching up of registrations nearly impossible. 
 
Finally, the Copyright Office and Congress should consider whether the current system of 
registration and deposit is meaningful to users who are using its database to determine authorship 
or the public domain status of works they may wish to reproduce. Simple registration of the 
name of the author and the title of the work is of little value in copyright searches involving 
works of visual art. Users desiring to reproduce a pre-existing work rarely know the identity of 
the artist of the work and a meaningful search would require access to actual images embodying 
the work. In the case of works of visual art the original image is rarely deposited and the deposit 
often consists of a photograph or scanned image rather than the work itself. Deposits that 
accompany registration of a work are of no value in a copyright search since the deposit is not 
accessible to the searcher and the Library of Congress does not even retain most deposits for the 
entire term of a work’s copyright.  
 
Much is said about the need to balance the interests of copyright owners and users. Registration 
prior to bringing an infringement action has no value to a user other than an infringing user by 
immunizing him or her from liability for statutory damages. AMI strongly believes that the very 
limited value to users of the information contained in a copyright registration does not outweigh 
the hardship registration places on the artist attempting to enforce copyright in a given work.  
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The Legitimate Concerns of Users of Works of Visual Art 
 
Recent Congressional hearings focusing on the balance between users and authors have revealed 
that user concerns in the area of visual art are limited primarily to the desire of academics and 
archivists to have the cloud of liability for infringement lifted from them in performing their 
teaching, research and archival functions. For the most part these concerns do not reflect reality 
in the world of visual art.  
 
The difficulty of copyright enforcement described above has meant that visual art accounts for a 
very small percentage of copyright infringement actions in comparison with actions involving 
literary, musical and cinematographic works. Therefore, the likelihood that unlicensed academic 
or archival use will invoke a lawsuit is extremely remote. However, AMI does not object to safe 
harbors covering nearly all archival, cultural heritage preservation, and documentary filmmaker 
uses.  
 
Rather, medical illustrators object to copyright limitations and safe harbors which enable 
unauthorized use as a substitute for a licensed use that would provide meaningful compensation 
to the illustrator or in which the unauthorized use has the effect of subjecting a work to broader 
infringement, such as that resulting from uncontrolled access on the Internet where a work may 
be freely copied by anyone. AMI believes that existing fair use precedents combined with 
limited safe harbors covering archival use would sufficiently address the needs of users while not 
harming the economic interests of illustrators in effective copyright protection. 
 
Other Issues of Great Importance to Medical and Other Illustrators 
 
Misuse and Misinterpretation of the Work-Made-for-Hire Provisions of the Copyright Act 
 
These comments have described a change in business environment and culture in which medical 
and other illustrators work. We have explained that concentration in the STM publishing industry 
has destroyed the relationship of mutual respect that formerly characterized the relationship 
between the illustrator and the client. Most medical illustrations are commissioned either by 
author/scientists or editors of journal articles and books for the purpose of providing readers of 
with visual representations of the written text. Until recent years, rights in an illustration 
typically were retained by the illustrator who had the option to later use the work in another 
context, including another publication as well as secondary uses such as analog or digital 
reprography. Commissioned works were rarely treated as works-made-for-hire unless the 
illustrator was an actual employee of the textual author’s company or research organization. 
 
However, in the world of consolidated STM publishing medical illustrators are routinely forced 
to sign work-made-for-hire agreements as a precondition for receiving a commission. Of course, 
this automatically makes the publisher the legal author of the illustrator’s work, giving the 
publisher all rights in secondary uses of the work. Overwhelmingly, illustrators who work on a 
commission basis are sole proprietors of their business or partners in a small studio. The clients 
who dictate the terms of commissions, however, are very large companies: increasingly multi-
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billion dollar conglomerates. In these situations the market power of the publisher is so 
overwhelming that the illustrator has absolutely no capacity to negotiate and must accept 
contractual agreements on a take-it-or-leave-it basis if he or she is to have any work. AMI 
members report that this is often the case when an illustration is commissioned for a book. 
 
Most AMI members have catalogues of previous illustrations to which they have retained all 
rights and may continue to license to new users. However, recent appellate court decisions, 
particularly in the Second and Ninth Circuits, have so misconstrued the plain letter of the law 
and legislative history with the result that nearly all commissioned work can be considered 
made-for-hire, even though the illustrator never gave written consent for works to be considered 
made-for-hire.  
 
The legislative history of the 1976 Copyright Act and more recent revisions clearly demonstrate 
the intent of Congress that, in the absence of a written contract to the contrary, an author’s work 
cannot be considered a work-made-for-hire unless the author has created the work as a salaried 
employee. 
 
AMI joined with other artists’ rights organizations last year to file an amicus brief supporting the 
petition of illustrator Jack Kirby’s heirs to overrule a decision by the Second Circuit Court of 
Appeals denying their termination rights on the ground that his works were made-for-hire even 
though there had never been a written agreement to that effect. Jack Kirby was the illustrator and 
writer who created some of the most famous Marvel comic book characters, nearly all of which 
are the subject of recent major television and motion picture productions.  The Second Circuit 
ignored the clear language of the definition set forth in §101 of the Copyright Act that a 
commissioned work is a work-made-for-hire only “if the parties expressly agree in a written 
agreement signed by them that the work shall be considered a work made for hire.” It held that a 
commissioned work is automatically made for hire if it is created at the “instance and expense” 
of another. Instance was described as including the mere fact that the work was commissioned by 
the publisher. Expense, was described simply as being paid.  
 
AMI was hopeful that the Supreme Court would correct this blatant and unfair misreading by re-
stating the clear teaching of Justice Marshal in CCNV v. Reid that “the work for hire doctrine 
codified in §62 [of the 1909 Act] referred only to works made by employees in the regular 
course of their employment (italics added).” Community for Creative Non-Violence v. Reid, 490 
U.S. 730 (1989).1  However, after the Supreme Court took the extremely rare action of 
requesting reply briefs of the respondent, Marvel and its parent company Disney, sought and 
obtained a settlement which is now covered under a confidentiality agreement. But, one 
consequence which cannot be kept confidential is that Jack Kirby’s name now appears 
prominently in the credits of Disney movies based on comics published by Marvel.  
 
The AMI strongly urges the Copyright Office to advise Congress of the abuse by publishers and 
recommend amending the definition of work-made-for-hire to legislatively overturn the mistaken 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  While the facts of the CCNV case took place under the 1909 Act, the definition of work-made-for-hire remained 
essentially the same under the 1976 Act and the legislative history clearly supports the application of Justice 
Marshal’s interpretation in the context of that Act. 
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Second Circuit “instance and expense” test and also to restrict the ability of publishers to use 
their superior bargaining power to coerce illustrators to give up their authorship rights. 
 
Misuse and Misinterpretation of the Termination Right    
 
Under the 1909 Act copyright expired after an initial term of 28 years unless renewed for an 
additional 28 years in the year prior expiration. This permitted the original author or heirs, by 
filing for the renewal, to regain ownership of a copyright that may have been assigned to another 
during the first term. However, by the time Congress began the work leading to the 1976 revision 
a common practice of assignees of copyrights was to require transfer rights to the second term by 
contract, thwarting what had been perceived to be a formality that intended to benefit of the 
author.  
 
The 1976 Act replaced the dual 28 year term with a single term of life of the author plus 50 
years, the standard required by the Berne Convention on Literary and Artistic Works. The 
transition provisions provided that Copyrights not yet expired as of the effective date of the Act 
were extended by an additional 19 years to a flat term of 75 years. However, to restore the ability 
to recapture previously assigned rights, authors and their heirs were permitted to file with the 
Copyright Office termination notices and reclaim previously transferred rights at any time within 
a period of five years following the 56th anniversary of the original registration.  
 
That Congress intended the termination right to be inalienable could not have been set 
forth more clearly.  §304 (c) (5) states, “Termination of the grant [previous assignment] 
may be affected notwithstanding any agreement to the contrary.” Congress continued this 
policy with enactment of the Sonny Bono Copyright Term Extension Act of 1998 which 
extended copyright term for an additional 20 years so as to mirror the recently adopted standard 
of the European Union. The 1998 legislation provided another opportunity for authors and heirs 
to assert termination rights for this additional 20 year term.  
 
Regretfully, large publishers to whom copyrights had been previously transferred resisted the 
clear Congressional intent in twice enacting termination rights. While on the face of the statute 
the termination right is inalienable, publishers have successfully used their disproportionate 
capacity to litigate – as in the case of works-made-for-hire – to create case law effectively 
thwarting the clear Congressional intent to eliminate, in actual practice, a provision of the 
Copyright Act intended to provide equity to authors. Clearly, Congress intended that benefits of 
additional copyright term should be enjoyed by authors and heirs rather than become a windfall 
for corporations.  
 
One of the most egregious examples of this involved the attempt by Joseph Shuster, the son of 
the illustrator who created Superman, to assert the termination right established in the 1998 Act. 
When Shuster’s son, Mark Peary as executor of his father’s estate, attempted to exercise the 
statutory termination right, the publisher, DC Comics, initiated a full-scale legal battle to attempt 
to hang on to their interests in the Superman character even though at the time rights were 
transferred to them by the illustrator, they had the expectation of a maximum 56 year term rather 
than the 95 year term that later resulted from two term extensions enacted by Congress. While 
the statute is crystal clear that termination must be granted regardless of “any agreement to the 
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contrary” DC Comics, a division of Warner Brothers, was able to persuade the Ninth Circuit 
Court of Appeals that the clear letter of the law did not apply because a previous agreement 
providing pension rights to Shuster’s siblings foreclosed termination because it was not “an 
agreement to the contrary.”  
 
It challenges the credibility of our judicial system that an appellate court could so twist clearly 
stated policy so as to render it meaningless. AMI joined with a large number of other artists’ 
rights and illustrators’ organizations in filing an amicus brief seeking certiorari review of this 
finding by the Supreme Court. That brief accompanies this submission and explains the 
circumstances and the outcome in much greater detail.  
 
The Court did not grant cert in this case. One can only speculate, but it is possible that of the two 
petitions pending before the court at the same time, the court would have been more interested in 
Kirby because, unlike the Peary case, it offered the opportunity to correct the case law on both 
the work-made-for-hire issue and the termination right. While AMI is gratified Marvel and 
Disney were so fearful of Supreme Court intervention that Jack Kirby’s heirs received what we 
assume was a fair settlement, we are very disappointed that the opportunity was lost to correct 
the misinterpretation of two provisions of the statutory law of vital importance AMI members 
and all artists’ ability to enjoy meaningful copyright protection. The failure to receive Supreme 
Court review was especially disheartening in that so few freelance illustrators have the 
wherewithal to finance federal court litigation that it is unlikely a case will arise in the 
foreseeable future that would give the high court the opportunity to correct the law. That means 
that legislative correction is the most likely means for artists to obtain relief from the abuse of 
illustrators by large corporate entities that is described in detail in the facts of these cases. We 
cannot imagine a situation in which the Copyright Office would not advise the Congress of the 
judicial misinterpretation of these two vital artists’ concerns. 
 
 
 
Recommendations for the Copyright Office 
 
AMI appreciates the initiative of the Copyright Office in undertaking a review of how copyright 
law today impacts the visual arts. Copyright in the 21st Century is in grave danger of becoming 
meaningless and irrelevant. In part, that is due to the challenges posed by technology. But, far 
more, the threat to copyright is that it is losing its legitimacy which is based on protecting the 
work of the human author and permitting him or her to benefit monetarily and morally by the 
exclusive rights promised by the founders in Article 8, Section 1 of the Constitution. Large 
corporations and institutions have an important role in facilitating the expression of an author’s 
creativity and in making it possible for those who want access to that expression to easily obtain 
it. Their role in the dissemination of the creative output of artists and other authors justifies their 
right to a fair profit. However, the systematic cannibalization of authors by the multinational 
conglomerates that control the distribution of their works in the interests of a quarterly bump in 
profits threatens the legitimacy of these giant enterprises themselves. Without a nurturing 
environment of respect for the rights of the individual artist and his or her intellect as envisioned 
by the drafters of our Constitution, the dissemination of ideas and expression as art that has 
enriched our country for over two centuries collapses into a jungle where only savages survive. 
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We strongly urge the Copyright Office to consider how to meaningfully respond to the assault on 
visual artists’ copyright described in this paper.  
 
AMI suggests the following actions for the Copyright Office as a consequence of this inquiry. 
 


1. The Copyright Office should examine the licensing practices of the Copyright Clearance 
Center and licensors of aggregated content to determine whether they unfairly 
discriminate against visual arts authors to the benefit of publishers. On the basis of this 
examination the Office might recommend legislative correction, which could include a 
regulatory role for the Office in supervising CMOs and licensing aggregators. 
  


2. The Copyright Office should determine whether existing mechanisms for securing 
national treatment for both American and foreign visual artists are adequate. The Office 
should examine whether the United States is complying with its national treatment 
obligations to foreign artists whose work is subject to analog and digital reprography and 
whether foreign states are providing appropriate national treatment to U.S. artists. 
 


3. The Copyright Office should examine the operations of the Authors’ Coalition of 
America and its member organizations to determine whether they are collecting and 
distributing foreign copyright licensing revenue based on the works of American visual 
artists and, if so, forward its findings to appropriate enforcement agencies, such as the 
Federal Trade Commission, the Department of Justice, and state law enforcement and 
consumer protection authorities.  
 


4. The Copyright Office should examine whether the value of a copyright registry to users 
and copyright searchers outweighs the burden on visual art copyright holders. 
 


5. The Copyright Office should examine whether existing remedies for infringement and the 
necessity to seek such remedies through federal court litigation prejudice the ability of 
visual artists to enjoy meaningful copyright protection. 
 


6. The Copyright Office should examine whether the obligation to register prior to 
infringement unfairly limits the ability of visual artists to damages sufficient to justify 
federal court litigation and whether the requirement limits the effective deterrent value of 
statutory copyright protection.  
 


7. As the statutory provisions governing the termination right and application of the work-
made-for-hire doctrine were drafted based on extensive study by the Copyright Office 
leading to the 1976 Act, the Office should recommend to Congress legislation that would 
restore the intended effect of the Office’s recommendations.  
 
 


BACKGROUND ON THE ASSOCIATION OF MEDICAL ILLUSTRATORS 
 
Medical Illustrators are a diverse profession of highly specialized visual artists. They apply their 
creativity, scientific expertise and interdisciplinary skills to further medical and scientific 
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understanding. They have graduate level training or higher and possess dual skills in science and 
visual communication with advanced courses in human anatomy, pathology, molecular biology, 
physiology, embryology and neuroanatomy. 
 
“The profession was defined over 100 years ago and a professional association was established 
in 1945. Since then, the AMI has codified the profession: by setting the academic standards and 
guidelines through the accreditation of the graduate programs; by establishing a scholarly journal 
to disseminate our knowledge and skills; and by launching a program to recognize the continued 
competencies of a professional through the certification of medical illustrators.” 2 
 
Scientific and medical concepts are taught visually, and the expertise of medical illustrators is 
core to the advancement of science and medicine. They are problem-solvers, storytellers and 
innovators. They are artists in the service of science. 
 
The visual artistry of medical illustrators includes illustration, animation, 3D modeling and 
augmented reality, medical models and medical simulation, prosthetics and anaplastology, and 
medical-legal demonstrative evidence for the courtroom. Their markets are in academic research 
and training; physician education; medical and consumer publishing; pharmaceutical; 
biotechnology; medical devices; medical advertising, identity and branding; broadcast media; 
software development including apps for smart phones, tablets and wearable technology; 
gaming; web development and interactive design.  
 
The Association has 835 members: 698 US, 114 Canadian and 32 international illustrators. 35% 
are salaried, 29% salaried and freelance and 36% are business owners. 65% of AMI members 
own their own business.  
 
Medical illustrators are highly motivated, highly focused creative individuals. Medical 
illustrators rely on copyright and actively safeguard their creative works. They believe that 
copyright functions as a silent patron of the arts by allowing creators to reap where they have 
sown. They believe that, by honoring and protecting the property of the mind, copyright may be 
the greatest creativity engine in the world. In fact, considering the importance of the work of 
medical illustrators, the benefit medical illustrators bring to the public by the creation and 
dissemination of artistic works of high value – and considering the concomitant economic loss 
medical illustrators have suffered – they believe that medical illustrators may stand in as a 
focus study of all visual artists to reflect the need for a special consideration in copyright 
law for visual artists. 
 
Submitted on behalf of the Association of Medical Illustrators by: 
Bruce Lehman, Counsel 
Association of Medical Illustrators 
700 7th Street, SW #427 
Washington, DC 20024 
Telephone: (202) 262-0262 
E-mail: blehman@iipi.org 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 2011 Presidential Address, Dr. Linda Wilson-Pauwels, Association of Medical Illustrators Annual Meeting, 
Baltimore, Maryland. 







In the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United StatesIn the Supreme Court of the United States


LISA R. KIRBY, NEAL L. KIRBY, SUSAN N. KIRBY,
BARBARA J. KIRBY,


Petitioners,
v.


MARVEL CHARACTERS, INCORPORATED,
MARVEL WORLDWIDE, INCORPORATED,


MVL RIGHTS, LLC, WALT DISNEY COMPANY,
MARVEL ENTERTAINMENT, INCORPORATED,


 Respondents.


On Petition for a Writ of Certiorari to the
United States Court of Appeals for the Second Circuit


BRIEF OF AMICI CURIAE BRUCE LEHMAN, FORMER
ASST SECRETARY OF COMMERCE AND DIRECTOR


OF THE U.S. PATENT AND TRADEMARK OFFICE;
RALPH OMAN, FORMER U.S. REGISTER OF COPYRIGHTS;


THE ARTISTS RIGHTS SOCIETY, THE INTERNATIONAL
INTELLECTUAL PROPERTY INSTITUTE, AND VARIOUS
PROFESSIONAL ASSOCIATIONS, ILLUSTRATORS AND


CARTOONISTS IN SUPPORT OF PETITIONERS


Becker Gallagher  ·  Cincinnati, OH  ·  Washington, D.C. ·  800.890.5001


BRUCE LEHMAN, ESQ


   Counsel of Record
1900 K STREET, NW
SUITE 725
WASHINGTON, DC 20006
(202) 544-6610
BLEHMAN@IIPI.ORG


Counsel for Amici Curiae


NO. 13-1178







 i 


TABLE OF CONTENTS


INTERESTS OF THE AMICI CURIAE . . . . . . . . . . 1


SUMMARY OF THE ARGUMENT . . . . . . . . . . . . . 4


ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6


I. THE COURT OF APPEALS INCORRECTLY
FOUND THAT THE WORKS IN QUESTION
WERE MADE FOR HIRE UNDER THE 1909
COPYRIGHT ACT, DIVESTING PETITIONERS
OF THEIR STATUTORY TERMINATION
RIGHTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6


A. The Second Circuit Disregards the Legisla-
tive History and Contemporaneous   Under-
standing of the Term “Employer” in the 1909
Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6


1. The Legislative History of the 1909 Act
Clearly Shows that the Term “Employer”
Connotes Traditional Employment . . . . . 6


2. The Law in 1958-63 When Kirby Sold His
Work to Marvel Was that Work for Hire
Applied Only to Traditional Employees
Not Freelancers . . . . . . . . . . . . . . . . . . . . . 8


B. The Court of Appeals Decision Violates Su-
preme Court Precedent . . . . . . . . . . . . . . . . 11


1. The Decision Ignores the Supreme Court’s
Canon of Statutory Interpretation . . . . . 11


2. The Decision Disregards the Supreme
Court’s Ruling in CCNV v. Reid . . . . . . . 15







 ii 


II. MARVEL’S RELATIONSHIP WITH KIRBY IS
SYMPTOMATIC OF THE PREDATORY PRAC-
TICES OF PUBLISHERS, AND THE VERY
IMBALANCE CONGRESS SOUGHT TO REM-
EDY BY THE 1976 ACT’S TERMINATION
PROVISIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . 17


A. The 1976 Act’s Termination Provisions Dem-
onstrate Congress’s Well-Considered Policy
to Protect and Benefit Authors . . . . . . . . . . 17


B. Marvel’s Inequitable Treatment of Jack
Kirby Is Typical of Amici’s Experience
and Will Continue Without This Court’s
Review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20


CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22


APPENDIX


Appendix A Organizations Joining Brief . . . . App. 1


Appendix B Illustrators, Cartoonists, and Artistic
Professionals Joining Brief . . . . App. 10







 iii 


TABLE OF AUTHORITIES
CASES


Aldon Accessories Ltd. v. Spiegel, Inc., 
738 F.2d 548 (2d. Cir. 1984) . . . . . . . . . . . . . . 121


Bleistein v. Donaldson Lithographing Co., 
188 U.S. 239 (1903) . . . . . . . . . . . . . . . . . . . . . . . 7


Brattleboro Publishing Co. v. Winmill 
Publishing Corp., 
369 F.2d 565 (2d Cir. 1966 . . . . . . . . . . 12, 13, 17


Brunswick Beacon, Inc. v. Schock-Hopchas Pub. Co.,
810 F.2d 410 (4th Cir. 1987) . . . . . . . . . . . . . . . 14


Community for Creative Non-Violence v. Reid, 
490 U.S. 730 (1989) . . . . . . . . . . . . . . . . . . passim


Community for Creative Non-Violence v. Reid, 
846 F.2d 1485 (D.C.Cir. 1988) . . . . . . . . . . . . . . 14


Easter Seal Soc’y v. Playboy Enters., 
815 F.2d 323 (5th Cir. 1987) . . . . . . . . . . . . . . . 14


Estate of Burne Hogarth v. Edgar Rice 
Burroughs, Inc.,
 342 F.3d 149 (2d Cir. 2003) . . . . . . . . . . . . . . . 16


Forward v. Thorogood, 
985 F.2d 604 (1st Cir. 1993) . . . . . . . . . . . . . . . 14


Grant v. Kellogg Co., 
58 F. Supp. 48 (S.D.N.Y. 1944), aff’d, 
154 F.2d 59 (2d Cir. 1946) . . . . . . . . . . . . . . . . . . 9


M.G.B. Homes, Inc. v. Ameron Homes, Inc., 
903 F.2d 1486 (11th Cir. 1990) . . . . . . . . . . . . . 14







 iv 


Martha Graham Sch. and Dance Found., Inc. v.
Martha Graham Ctr. of Contemporary Dance,
Inc., 380 F.3d 624 (2d Cir. 2004) . . . . . . . . . . . . 16


McKay v. Columbia Broadcasting System, Inc., 
324 F.2d 762 (2d Cir. 1963) . . . . . . . . . . . . . . . . . 9


Mills Music, Inc. v. Snyder, 
469 U.S. 153 (1985) . . . . . . . . . . . . . . . . . . . . 9, 19


Mississippi Band of Choctaw Indians v. Holyfield, 
490 U.S. 30 (1989) . . . . . . . . . . . . . . . . . . . . 13, 14


Molzof v. United States, 
502 U.S. 301 (1992) . . . . . . . . . . . . . . . . . . . . . . 13


Morissette v. United States, 
342 U.S. 246 (1952) . . . . . . . . . . . . . . . . . . . . . . 13


Nationwide Mut. Ins. Co. v. Darden, 
503 U.S. 318 (1992) . . . . . . . . . . . . . . . . . . . . . . 13


Neder v. United States, 
527 U.S. 1 (1999) . . . . . . . . . . . . . . . . . . . . . . . . 14


Official Aviation Guide Co. v. American Aviation
Associates, Inc., 
150 F.2d 173 (7th Cir.), cert. denied, 
326 U.S. 776 (1945) . . . . . . . . . . . . . . . . . . . . . . . 9


Picture Music, Inc. v. Bourne, Inc., 
457 F.2d 1213 (2d Cir. 1972) . . . . . . . . . . . . . . . 17


Real Estate Data, Inc. v. Sidwell, 
907 F.2d 770 (7th Cir. 1990) . . . . . . . . . . . . . . . 14


Standard Oil Co. v. United States, 
221 U.S. 1 (1911) . . . . . . . . . . . . . . . . . . . . . . . . 13







 v 


Twentieth Century Fox Film Corp. v. Entertainment
Distributing, 
429 F.3d 869 (9th Cir. 2005) . . . . . . . . . . . . . . . 14


Yardley v. Houghton Mifflin Co., 
108 F. 2d 28 (2d Cir. 1939), cert. denied, 
309 U.S. 686 (1940) . . . . . . . . . . . . . . . . . . 8, 9, 16


STATUTES


17 U.S.C. § 24 . . . . . . . . . . . . . . . . . . . . . . . . . 6, 7, 14


17 U.S.C. § 26 (1970) (Repealed 1976) . . . . . . passim


17 U.S.C. § 26 (1976 ed.) . . . . . . . . . . . . . . . . . passim


17 U.S.C. § 101 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18


17 U.S.C. § 203(a) . . . . . . . . . . . . . . . . . . . . . . . . . . 18


17 U.S.C. § 304 . . . . . . . . . . . . . . . . . . . . . . . . passim


RULE


Sup. Ct. R. 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11


OTHER AUTHORITIES


1 H. Abrams, The Law of Copyright (2005) . . . 12, 17


Copyright Law Revision, Part 3, Preliminary Draft
for the Revised U.S. Copyright Law and Discus-
sions and Comments on the Draft, 88th Cong., 2d
Sess. 15 (Comm. Print 1964) . . . . . . . . . . . . 10, 17


Copyright Law Revision, Part 4, Further Discus-
sions and Comments on Preliminary Draft for
Revised U.S. Copyright Law, 88th Cong., 2d Sess.
250 (Comm. Print 1964) . . . . . . . . . . . . . . . . 11, 18







 vi 


H.R. Rep. No. 105-452, 
105th Congress, 2d Sess. (1998) . . . . . . . . . . . . 19


Jessica Litman, Copyright, Compromise, and Legis-
lative History, 72 Cornell L. Rev. 857 
(1987) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19


3 M. & D. Nimmer, 
Nimmer on Copyright (2005) . . . . . . . . . . . . . . . 17


William F. Patry, The Copyright Law, 120 n.28 (2d
ed. 1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11


Report of the Register of Copyrights on the General
Revision of the U.S. Copyright Law, 87th Cong.,
1st Sess. (Comm. Print 1961) . . . . . . . . . . . . . 9, 10


Stenographic Report of the Proceedings of the
Librarian’s Conf., 2d Sess. 65 
(Nov 1-4, 1905) . . . . . . . . . . . . . . . . . . . . . . . . . . . 7


B. Varmer, Works Made For Hire And On Commis-
sion, Copyright Office Study No. 13, 86th Cong.,
2d Sess. 130 
(Comm. Print 1960) . . . . . . . . . . . . . . . . . . . . 9, 10







 1 


INTERESTS OF THE AMICI CURIAE1


Bruce Lehman, as Assistant Secretary of Commerce
and Director of the U.S. Patent and Trademark Office
from 1993 through 1998, served as the chief advisor to
the President for intellectual property matters, includ-
ing copyright. He supervised and coordinated develop-
ment of the Administration’s position in support of the
Copyright Term Extension Act of 1998 (“CTEA”),
including the provisions permitting authors to recap-
ture for the extended term copyrights they had trans-
ferred to others during the first 75 years of the term of
copyright in works created by them.  From 1974
through 1983 he served as counsel to the Committee on
the Judiciary of the U.S. House of Representatives and
during that time was the principal legal counsel to the
Committee on copyright matters. In that capacity, he
advised the Committee in the 93rd Congress and the
94th Congress during the process of consideration and
final passage of the 1976 Copyright Act which extended
the 56-year term of protection for works created under
the 1909 Act for an additional 19 years, and gave the
authors of those works the right to recapture for the
extended term their ownership of copyrights previously
transferred to others. These experiences afforded Mr.
Lehman a thorough understanding of the intent and
objective of Congress in defining works-made-for-hire


1 No counsel for a party authored this brief in whole or in part, and
no counsel or party made a monetary contribution to fund the
preparation or submission of this brief.  No person other than the
amici made such a monetary contribution.  The parties have been
given at least ten days’ notice of amici’s intention to file this brief
and have given amici consent to file. Copies of the letters of
consent will be filed with the Clerk of the Court.
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and in establishing the author’s right to terminate
previous transfers of copyright ownership. 


Ralph Oman served as U.S. Register of Copyrights
from 1985 to 1993. As Register, he filed with the Acting
Solicitor General an amicus curiae brief with the
Supreme Court in a case that dealt with the application
of the work-made-for-hire doctrine -- Community for
Creative Non-Violence v. Reid, 490 U.S. 730 (1989), and
the Court’s opinion did not conflict with the brief’s
conclusions. For the past 22 years, Mr. Oman has
taught copyright law at George Washington University
Law School, but it is his wealth of first-hand experience
that has made him a true expert. He served as Chief
Counsel of the Subcommittee on Patents, Trademarks,
and Copyrights of the U.S. Senate Committee on the
Judiciary and as chief minority counsel of the Senate
Subcommittee on Patents, Trademarks, and Copyrights
during the final two years of Senate consideration of
the landmark 1976 Copyright Act.  As the former
Register of Copyrights, Mr. Oman recognizes that this
case raises issues of national importance and impli-
cates wide-ranging and recurring policy concerns of
constitutional dimension.  Mr. Oman cautions not to
draw conclusions from the Copyright Office’s failure to
intervene at this point in the proceeding because
during his tenure as Register of Copyrights it was the
Office’s policy not to weigh in at the cert stage, absent
an express request from the Court or the Solicitor
General that it do so.  At this preliminary stage, the
Court has yet to make such request.


The International Intellectual Property Institute is
a nonprofit think tank and development organization
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that promotes the effective use of intellectual property
rights throughout the world.


The Artists Rights Society (ARS) is the preeminent
copyright, licensing, and monitoring organization for
fine artists in the United States. Founded in 1987, ARS
represents the intellectual property rights interests of
over 60,000 visual artists and the estates of visual
artists from around the world (painters, sculptors,
architects, photographers and others). Among its
American members are Jackson Pollock, Alexander
Calder, Georgia O’Keeffe, Frank Lloyd Wright, Willem
de Kooning, Mark Rothko, Robert Indiana, Sam Fran-
cis, Bruce Nauman, Frank Stella, Arshile Gorky,
Richard Serra, Sol LeWitt, Lee Krasner, Barnett
Newman, Milton Avery, Susan Rothenberg, and many
others. Foreign members include Henri Matisse, Pablo
Picasso, Rene Magritte, Marc Chagall, Marcel
Duchamp, Joan Miró, Man Ray, Edvard Munch, Joseph
Beuys, Pierre Bonnard, Fernand Léger, Alberto
Giacometti, Georges Braque, Constantin Brancusi,
Jean Dubuffet, Max Ernst, Le Corbusier, Vassily
Kandinsky, and many others.  A large percentage of
the artists represented by ARS created works prior to
enactment of the 1976 Copyright Act and have a strong
interest in being able to assert the termination rights
in such works granted to them under 17 U.S.C. § 304.


Joining as amici are 12 professional associations
and societies that provide standards, education and
advocacy services for illustrators, as set forth in Appen-
dix A at App. 1; and 221 nationally celebrated illustra-
tors and cartoonists, several of whom have received the
Pulitzer Prize, and artistic professionals as set forth in
Appendix B at App. 10. 







 4 


All of the amici represent self-employed, working
freelance artists whose livelihood depends on the
ability to retain and exercise effective control of their
copyrights in an environment in which the clients
served are more often than not publishers or institu-
tional and corporate purchasers who regularly use
their greater market power to provide the minimum
compensation possible in return for transfer of the
greatest possible copyright control in works commis-
sioned by them. The ability to make effective use of the
termination rights at issue in this case is essential if
these artists are to retain meaningful benefit from the
use of their copyrights, as Congress intended, in the
face of the disproportionately greater negotiating power
of their clients.


SUMMARY OF THE ARGUMENT


Amici urge this Court to grant the petitioners’
request to review the decision of the court of appeals,
which denied them their statutory rights to recapture
the copyright interests of their father, Jack Kirby – a
world famous creator and illustrator of comic book
characters and stories – in works that were sold for
$18-20 per page and have subsequently generated
billions for respondents.  It is undisputed that Kirby
was an independent contractor who assigned to Marvel
rights in the works Marvel chose to purchase for
publication.  


When the petitioners exercised their right to termi-
nate those assignments under 17 U.S.C. 304(c) respon-
dents sought a declaratory judgment; arguing that
under a judicial “instance and expense” test all of
Kirby’s creations published by Marvel in 1958-63 were
exempt as “work for hire” under the 1909 Copyright
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Act.  The district court granted Marvel summary
judgment pursuant to this highly presumptive “test,”
and the Second Circuit affirmed.  It essentially held
that because Marvel was Kirby’s primary client, he
created his works at the publisher’s “instance” and at
its “expense,” even though Marvel only paid Kirby for
those submissions it wished to publish. 


Amici vehemently disagree with the court of
appeals’s retroactive re-characterization of Kirby’s
freelance work as “made-for-hire” under the 1909 Act.
The Second Circuit’s controversial “instance and
expense” test unfairly imposes an “almost irrebuttable
presumption” that commissioned works were “for hire”
under the 1909 Act, effectively gutting the termination
rights provided by the curative 1976 Copyright Act.


Kirby’s creations in 1958-63 were not works for hire
according to the interpretation of the 1909 Act by this
Court, Congress, and under the common law. Per
Section 26 of that statute only a traditional “employer”
is considered an “author … in the case of works made
for hire.”  In drafting that provision, Congress clearly
contemplated regular, salaried employment and Con-
gress’s exhaustive research leading up to the 1976 Act
shows that certainly no one in 1958-63 construed work
for hire to include the copyrighted material of
freelancers like Kirby. This Court’s articulation in
Community for Creative Non-Violence et al v. Reid, 490
U.S. 730 (1989) of well-established norms of statutory
construction; work for hire doctrine under the 1909 Act,
and the 20-year legislative history of the 1976 Act – all
lead to the natural conclusion that Kirby’s creations in
1958-63 were not Marvel’s works for hire. 







 6 


Petitioners were thus clearly entitled to exercise the
termination rights vested in them by the 1976 Act.
Congress intended the termination provisions to give
authors and their heirs the opportunity to share in the
proven value of their works. Yet, the Second Circuit
has gone out of its way to thwart congressional intent,
ignore the text and legislative history of the 1909 Act,
and disregard this Court’s teaching in CCNV – all to
deny creators, like Kirby, their termination rights and
to bestow on publishers an unjustified windfall.


Amici encourage this court to grant the Kirby
family’s petition for certiorari.


ARGUMENT


I. THE COURT OF APPEALS INCORRECTLY
FOUND THAT THE WORKS IN QUESTION
WERE MADE FOR HIRE UNDER THE 1909
COPYRIGHT ACT, DIVESTING PETITIONERS
OF THEIR STATUTORY TERMINATION
RIGHTS


A. The Second Circuit Disregards the Legisla-
tive History and Contemporaneous   Under-
standing of the Term “Employer” in the
1909 Act


1. The Legislative History of the 1909 Act
Clearly Shows that the Term “Employer”
Connotes Traditional Employment 


Section 26 of the 1909 Copyright Act provides that
“the word ‘author’ shall include an employer in the case
of works made for hire…” 17 U.S.C § 26. This language
is echoed in 17 U.S.C. § 24 with no further explanation.
There are no other uses of the term “for hire” in the
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1909 Act. Section 24 makes clear that, where a work is
not created for hire, the renewal term vests in the
author or certain heirs. 17 U.S.C. § 24. 


Although the word “employer” is undefined, it is
clear from its common meaning and legislative history
that the drafters of the 1909 Act intended work for hire
to only apply to regular hierarchical employment. The
drafters discussed that payment of a salary, “entitle[d]
an employer to all rights to obtain a copyright in any
work performed during the hours for which such salary
[was] paid.” Stenographic Report of the Proceedings of
the Librarian’s Conf., 2d Sess. 65 (Nov 1-4, 1905). More
strikingly, the drafters discussed that“the artist who is
employed for the purpose of making a work of art so
many hours a day” and “the independent artist” should
have different rights. Id.  


The 1909 Act codified then existing case law govern-
ing employed authors. In 1903, this Court for the first
time considered the question of whether an employer
could be considered the author of a work created by an
employee. Bleistein v. Donaldson Lithographing Co.,
188 U.S. 239 (1903). The Court found that copyrights
in advertising lithographs belonged to the employers of
the designers of those works because the designers
were “persons employed and paid by the plaintiffs in
their establishments to make those very things.” Id. at
248 (citations omitted). These employees fit the tradi-
tional model of full time salaried or hourly workers
performing their tasks using the equipment and
workspaces of the employer and under the direct
supervision of the employer. Congress codified this
principle in the 1909 Act by defining “author” to
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include the “employer in the case of works made for
hire.” 17 U.S.C. § 26 (1970) (Repealed 1976).


2. The Law in 1958-63 When Kirby Sold His
Work to Marvel Was that Work for Hire
Applied Only to Traditional Employees Not
Freelancers


Given that the Second Circuit applies the “instance
and expense” test as a means of establishing the
presumptive intent of contracting parties, Pet. App. 33-
46, it is critical that during the 1958-63 period when
Kirby created the works at issue that work for hire
applied solely to work created within a traditional
employment relationship, not to commissioned works
of an independent contractor like Kirby. 


When Congress initiated the process of revising the
1909 statute it was commonly understood that work-
for-hire encompassed only works by salaried employ-
ees. At the time of the copyright revision the courts had
not applied Section 26 or the work-made-for-hire
doctrine to commissioned works. Instead, the courts
applied a common law presumption that a commis-
sioned party effected an implied assignment. The
leading case was the Second Circuit’s decision in
Yardley v. Houghton Mifflin Co., 108 F.2d 28 (1939),
cert. denied, 309 U.S. 686 (1940). After the City of New
York commissioned an artist to paint a mural on a wall
in a public high school, the court of appeals held that
the city was assigned the copyright and artwork.
Yardley, 108 F.2d at 30-31. Not once did Yardley cite
the work for hire provision in the 1909 Act, and the
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court went on to state that the artist’s executor, not the
city, held the renewal right. Id.2 


In Mills Music, Inc. v. Snyder this Court found that
the Copyright Office held the primary responsibility to
develop the 1976 Act, including “authorizing a series of
34 studies on major issues of copyright law”;
“conduct[ing] numerous meetings with representatives
of the many parties that the copyright law affected”;
“issu[ing] a preliminary draft revision bill”;
“submitt[ing] [a] 1965 draft revision bill”; and
“prepar[ing] a supplementary report to accompany the
1965 draft revision bill.” 469 U.S. 153, 159-160 (1985).
See also Report of the Register of Copyrights on the
General Revision of the U.S. Copyright Law, 87th Cong.,
1st Sess. (Comm. Print 1961) (“Register’s Report”). All
of its findings were that “employer” in the 1909 Act
meant a formal, salaried employee.


This was acknowledged in an analysis by Borge
Varmer, who, at the request of the Register of Copy-
rights authored one of its thirty-four monographs.
Varmer stated “[I]t may be concluded that section 26
[of the 1909 Act] refers only to works made by salaried
employees in the regular course of their employment.”
B. Varmer, Works Made For Hire And On Commission,


2 Cases following Yardley also used assignment language. See, e.g.,
Official Aviation Guide Co. v. American Aviation Associates, Inc.,
150 F.2d 173, 178 (7th Cir.), cert. denied, 326 U.S. 776 (1945);
McKay v. Columbia Broadcasting System, Inc., 324 F.2d 762, 763
(2d Cir. 1963); Grant v. Kellogg Co., 58 F. Supp. 48, 51 (S.D.N.Y.
1944), aff’d, 154 F.2d 59 (2d Cir. 1946). See also Varmer Works for
Hire, at 130. None of these cases equated an “employee” and a
commissioned creator under Section 26.
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Copyright Office Study No. 13, 86th Cong., 2d Sess. 130
(Comm. Print 1960) (“Varmer Works for Hire”).


Varmer posed the question of whether revision of
the 1909 Act should alter this presumption and treat
commissioned works as works-for-hire. Varmer Works
for Hire, at 143. The Register’s Report concluded that
the answer to this question was no. The Report ob-
served that “[t]he courts … have not generally regarded
commissioned works as ‘made for hire’” and recom-
mended that any revision should make this clear by
defining works-for-hire as “works created by an em-
ployee within the regular scope of his employment.”
Register’s Report at 87.


The 1961 Register’s Report was followed two years
later by a Preliminary Draft Bill that embodied the
conclusions of the 1961 report, explicitly stating, “[i]n
the case of a work made for hire, the employer shall, for
purposes of this title, be considered the author and
shall have all the rights comprised in the copyright
unless the parties have expressly agreed otherwise.”
Copyright Law Revision, Part 3, Preliminary Draft for
the Revised U.S. Copyright Law and Discussions and
Comments on the Draft, 88th Cong., 2d Sess. 15 (Comm.
Print 1964)  (quoting section 14) (“Preliminary Draft”). 
A footnote stated that “[a] ‘work made for hire’ would
be defined  elsewhere in the statute as a work prepared
by an employee within the scope of the duties of his
employment, but not including a work made on special
order or commission.” Id. At 15 n. 11.


A contemporaneous statement of the American
Book Publishers Council and the American Textbook
Publishers Institute acknowledged that “[w]orks for
hire – in which copyright is by law owned by the
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employer – would be redefined to include only work
done by a salaried employee in the scope of his regular
duties, and would exclude works made on special order
or commission.” William F. Patry, The Copyright Law,
120 n.28 (2d ed. 1986), quoting Copyright Law Revi-
sion, Part 4, Further Discussions and Comments on
Preliminary Draft for Revised U.S. Copyright Law, 88th


Cong., 2d Sess. 250 (Comm. Print 1964) (“Further
Discussions on Draft”).


B. The Court of Appeals’s Decision Violates
Supreme Court Precedent


1. The Decision Ignores the Supreme Court’s
Canon of Statutory Interpretation


In the decision below and the cases preceding it, the
Second Circuit “has decided an important federal
question in a way that conflicts with relevant decisions
of this Court.” S. Ct. R. 10. In Community for Creative
Non-Violence et Al. v. Reid  490 U.S. 730 (1989)
(“CCNV”) this court clearly rejected the Second Cir-
cuit’s “instance and expense” test as applied to works
created after January 1, 1978, the effective date of the
1976 Copyright Act. The Court held that the test could
not apply to define “employee” under the 1976 Act for
the universal reason that undefined terms in statutes
must be read in accordance with their common law
definition. Id. at 741. 


The issue in CCNV was whether a commissioned
work of sculptural art could be a work-made-for-hire
“prepared by an employee within the scope of his or her
employment …” where the party commissioning the
work actually designed part of the final sculpture,
developed the concept for the sculpture and closely
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supervised its creation. Id. at 737. Justice Marshal
discussed the prior analyses used by four different
circuits, including the “approach formulated by the
Court of Appeals for the Second Circuit” in Aldon
Accessories Ltd. v. Spiegel, Inc. 738 F. 2d 548 (5th Cir.
1984), cert denied, 469 U.S. 982 (1984). Id. at 739. He
viewed the Aldon Accessories approach as “turning on
whether the hiring party has actually wielded control
with respect to the creation of a particular work.” Id.
This is the basis for the “interest” prong of the “interest
and expense” test. However, Justice Marshall rejected
the Second Circuit’s “instance and expense” test and
endorsed the D.C. Circuit’s approach, concluding that
“the term ‘employee’ should be understood in light of
the general common law of agency.” Id. at 741.


“If the word ‘employee’ in the 1976 Act provides an
adequate basis for the Supreme Court to interpret the
statutory provision in light of the general common law
of agency, then there seems no good reason why the use
of the word ‘employer’ in the 1909 Act should not do the
same.” 1 H. Abrams, The Law of Copyright (“Abrams”)
(2005) § 4:11, at 4-44 to 4-45.  Moreover, CCNV defined
“employer” in addition to “employee.” Id. at 732.
Ignoring this part of CCNV to theorize about a putative
distinction between “employee” in the 1976 Act and
“employer” in the 1909 Act misses the point. There is
no reasonable explanation of how “employer” could
have a broad scope in the 1909 Act when as CCNV held
it has a narrow scope in the 1976 Act bound by the
common law of agency and traditional employment.


It was not until 1966 that the Second Circuit, in a
line of cases beginning with Brattleboro Publishing Co.
v. Winmill Publishing Corp., 369 F.2d 565 (2d Cir.
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1966), began to read commissioned works of an inde-
pendent contractor within the term “employer” in the
1909 Act, contrary to the well-settled “principle that
where words are employed in a statute which had at
the time a well-known meaning at common law or in
the law of this country they are presumed to have been
used in that sense unless the context compels to the
contrary.” Standard Oil Co. v. United States, 221 U.S.
1, 59 (1911).  This principle was well understood when
Brattleboro ignored it, and it remains a “cardinal rule
of statutory construction.” Molzof v. United States, 502
U.S. 301,307 (1992), citing Morissette v. United States,
342 U.S. 246, 263 (1952). Under this canon it is clear
“that Congress means an agency law definition for
‘employee’ unless it clearly indicates otherwise.”
Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 325
(1992).  Thus, “employee” means “the conventional
master-servant relationship as understood by common-
law agency doctrine.” CCNV, 490 U.S. at 739-40. The
correlative term “employer” has the same obvious
meaning. Id., at 740-41 (“When we have concluded that
Congress intended terms such as ‘employee,’ ‘employer,’
and ‘scope of employment’ to be understood in light of
agency law, we have relied on the general common law
of agency, rather than on the law of any particular
State, to give meaning to these terms”)(citations
omitted).


The mandatory practice of examining the common
law to interpret undefined statutory terms did not
come into existence by accident: “federal statutes are
generally intended to have uniform nationwide applica-
tion,” and this is especially true for statutes using the
terms “employer” or “employee.” CCNV, 490 U.S. at 740
(quoting Mississippi Band of Choctaw Indians v.
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Holyfield, 490 U.S. 30, 43 (1989)). The subject at issue
in the statute in CCNV was work for hire, but the 
decision explicated this broader holding. The Court
emphasized the importance of giving the same common
law meaning to undefined terms in statutes that are
commonly understood. CCNV, 490 U.S. at 740.  This
copyright legislation is only one statute amidst many.
The Second Circuit’s expansive unsupported construc-
tion of “employer” in Section 24 to include independent
contractors not only contorts copyright law but is
contrary to the goal of consistency across federal
statutes.  


All courts of appeals which have addressed work for
hire under the 1909 Act now follow the infirm “instance
and expense” test.3  The circuits’ total disregard for this
Court’s holding and reasoning in CCNV is matched
only by their lack of concern. Indeed, since the creation
of this test, not one circuit interpreting the 1909 Act’s
work for hire doctrine has even attempted to reconcile
its holding with this Court’s “well-established rule of
[statutory] construction,”  Neder v. United States, 527
U.S. 1, 21 (1999), or to square the “instance and
expense” test’s expansive construction of “employer”
with this Court’s narrow one. 


3 See Twentieth Century Fox Film Corp. v. Entertainment Distrib-
uting, 429 F.3d 869 (9th Cir. 2005), Brunswick Beacon, Inc. v.
Schock-Hopchas Pub. Co., 810 F.2d 410, 412 (4th Cir. 1987);
M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1490
(11th Cir. 1990); Community for Creative Non-Violence v. Reid, 846
F.2d 1485, 1489, 1493 (D.C.Cir. 1988), aff’d on other grounds, 490
U.S. at 736; Forward v. Thorogood, 985 F.2d 604,606 (1st Cir.
1993); Easter Seal Soc’y v. Playboy Enters., 815 F.2d 323, 327 (5th
Cir. 1987); Real Estate Data, Inc. v. Sidwell, 907 F.2d 770, 771 (7th
Cir. 1990).
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2. The Decision Disregards the Supreme Court’s
Ruling in CCNV v. Reid 


      The Second Circuit apparently felt free to disregard
this Court’s teaching in CCNV because Jack Kirby
created the works at issue under the 1909 Act.  How-
ever, the law as understood in 1958-63 that time does
not support the “interest and expense” test it retroac-
tively applied. To understand the contours of that law
the court of appeals had to look no further than Justice
Marshal’s opinion in CCNV. 


Justice Marshal discussed the evolution of the law
under the 1909 Act as follows:


In 1955, when Congress decided to overhaul the
copyright law, the existing work for hire provi-
sion was § 62 of the 1909 Copyright Act, 17
U.S.C. § 26 (1976 ed.) (1909 Act). It provided
that “the word ‘author’ shall include an employer
in the case of “works made for hire.” Because the
1909 Act did not define “employer” or “works
made for hire,” the task of shaping these terms
fell to the courts. They concluded that the work
for hire doctrine codified in § 62 referred only to
works made by employees in the regular course of
their employment (emphasis added). As for
commissioned works, the courts generally pre-
sumed that the commissioned party had im-
pliedly agreed to convey the copyright, along
with the work itself, to the hiring party. See, e.
g., Shapiro, Bernstein & Co. v. Jerry Vogel Music
Co., 221 F. 2d 569, 570, rev’d, 223 F. 2d 252
(CA2 1955); Yardley v. Houghton Mifflin Co.,
108 F. 2d 28, 31 (CA2 1939), cert. denied, 309
U.S. 686 (1940).
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CCNV, 490 U.S. at 743-74. 


The court of appeal’s analysis conflicts with Justice
Marshal’s analysis of the work for hire doctrine under
the 1909 Act.  Jack Kirby’s works at issue fell into the
category of “commissioned works” which Justice
Marshall concluded were “convey[ed],” i.e., assigned.
Furthermore, all of the evidence available to the lower
courts supported that Kirby “convey[ed] the copyright”
to Marvel, not that Marvel owned Kirby’s work at
creation. That is precisely the circumstance 17 U.S.C.
§ 304 is intended to address by giving authors or their
statutory heirs the opportunity to terminate such
copyright transfers.


Justice Marshall gave only a brief description of the
pre-1978 law of work-made-for-hire. A closer look
provides no support whatsoever for the court of appeals
bold assertion that “the law in effect when the works
were created …. requires us to apply what is known as
the ‘instance and expense’ test.” Pet. App. 33-34.  


The court of appeals departs from uniform statutory
interpretation and Supreme Court precedent without
justification. It applied the “instance and expense” test
despite acknowledging that it had erred in using
Yardley’s implied assignment factors to find that an
independent contractor’s work was “for hire.”  Pet. App.
34-36; see also Estate of Burne Hogarth v. Edgar Rice
Burroughs, Inc., 342 F.3d 149, 159-160 (2d Cir. 2003). 
The Second Circuit further admits that the sweeping
“instance and expense” test was adopted “without
explanation or citation of authority.”  Martha Graham
Sch. and Dance Found., Inc. v. Martha Graham Ctr. of
Contemporary Dance, Inc., 380 F.3d 624, 635 (2d Cir.
2004).  In particular, Hogarth could not reconcile its
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expansive reading of “employer” in Section 26 of the
1909 Act with this Court’s express reasoning in CCNV. 
Leading commenters have noted that the use of the
“instance and expense” test transform freelance mate-
rial into work for hire is “wrong both on principle and
under the rule of the early cases.” 3 M. & D. Nimmer,
Nimmer on Copyright (“Nimmer”)(2005) § 9.03[D], at 9-
28.2 to 9-28.3.  The court of appeals’ view is “untena-
ble” under CCNV, which explains that copyright vests
in a commissioned author “rather than vesting auto-
matically in the hiring party.” 3 Nimmer, id., § 9.03[D],
at 9-28.4. See also 1 Abrams, supra, § 4:9, at 4-12 to 4-
15 (criticizing the Second Circuit’s reasoning in cases,
including Brattleboro Pub. Co. and Picture Music, Inc.
v. Bourne, Inc., 457 F.2d 1213 (2d Cir. 1972)).


II. MARVEL’S RELATIONSHIP WITH KIRBY IS
SYMPTOMATIC OF THE PREDATORY PRAC-
TICES OF PUBLISHERS, AND THE VERY
IMBALANCE CONGRESS SOUGHT TO REM-
EDY BY THE 1976 ACT’S TERMINATION
PROVISIONS


A. The 1976 Act’s Termination Provisions
Demonstrate Congress’s Well-Considered
Policy to Protect and Benefit Authors  


The termination right first appeared in the 1963
Preliminary Draft bill prepared for Congress by the
Copyright Office. Copyright Law Revision, Part 3,
Preliminary draft for Revised U.S. Copyright Law and
Discussions and Comments on the Draft, 88th Cong., 2d
Sess. 15 (Comm. Print 1964). 


Publishers’ reactions to the termination provisions
in the 1963 Preliminary Draft bill were negative. To
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limit their impact they proposed that the definition of
work-for-hire be retained insofar as it referred to
“employees”, but that it be expanded to incorporate
commissioned works, without regard to subject matter,
“if the parties so agree in writing.” Further Discussions
on Draft at 274.


Representatives of authors strongly objected to the
publishers’ proposal. The legendary Irwin Karp, long-
time counsel for the Authors’ League of America,
argued that publishers would use their superior
bargaining position to force authors to sign work for
hire acknowledgements, thereby relinquishing all of
their copyrights if they wanted to get their works
published. “[A]n author could easily be induced to sign
a form contract stating that his work is ‘made for hire,’
and that ordinary book publication contracts, signed
before the author has completed the work and calling
for an advance against royalties, could be converted
into ‘employment agreements’ as a matter of course.”
Copyright Law Revision, Part 6, at 67.  He urged that
language in the 1963 Preliminary Draft bill be retained
– that works made “on special order or commission” be
excluded from the definition of work for hire.  Id. at
239, 245.


Ultimately, after introduction of the termination
right in an earlier draft bill, a compromise was reached
in 1965 providing authors the termination right as to
both pre-1978 and post-1978 grants, 17 U.S.C.
§§ 203(a), 304 (c), while publishers gained the right to
commission “works for hire” under limited circum-
stances. 17 U.S.C. § 101.  The subsequent judicial
decisions that unjustifiably expanded work for hire in
the last years the 1909 Act were never examined by the
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legislature in enacting the 1976 Act’s termination
provisions. See Mills Music, 469 U.S. at 160-161
(“Although additional hearings were held in subse-
quent sessions, and revision bills were submitted to
Congress in each term for the next 10 years, discussion
over the termination provisions … was essentially
completed at this time. Congress enacted the termina-
tion provisions … in the 1976 Act in virtually the same
form as they appeared in the 1965 draft revision bill.”)
“There is no indication that anyone involved in copy-
right revision later became aware of the line of cases
expanding the work made for hire doctrine.” Jessica
Litman, Copyright, Compromise, and Legislative
History, 72 Cornell L. Rev. 857, 901 (1987).


The termination right applies only to the period of
copyright protection extended by the 1976 Act, and
further extended by the 1998 CTEA. 17 U.S.C. § 304. 
In enacting this right, Congress honored the fact that
the parties to a pre-1978 copyright grant had bargained
for a maximum term of 56 years per the 1909 Act.
Congress gave authors and their families the opportu-
nity to benefit from its extensions by recovering copy-
rights for the extended term. See H.R. Rep. No. 105-
452, 105th Congress, 2d Sess., at 8 (1998) (the inten-
tion is for “original authors of works and their benefi-
ciaries to benefit from the extended copyright protec-
tion”). If the court of appeals’ decision is allowed to
stand the benefits Congress expressly intended to
bestow on authors and their families will be rendered
meaningless. 


The amici represented in this brief can attest
through personal experience that Mr. Karp’s concerns,
articulated 51 years ago, remain as valid today as then.
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Not only because many of them created material before
1978, but because they cannot rely upon the legislative
compromises that their representatives reached in
Congress. The Second Circuit’s misinterpretation of
work for hire under the 1909 Act unfairly strips free-
lance artists of their termination rights and provides
an unintended and unwarranted windfall to publishers.


B. The Inequitable Treatment of Artists Like
Jack Kirby Is Typical of the Amici’s Experi-
ence and Will Continue Without This
Court’s Much Needed Review  


It is undisputed that Jack Kirby was not an em-
ployee of Marvel at the time he created the works in
question. Kirby was typical of the professional illustra-
tors and cartoonists comprising the amici. He was a
freelancer who, as sole proprietor of his own business,
paid his own income and social security taxes, worked
out of his own home, purchased all his own materials
and paid all of his expenses. Pet. App 44. Marvel paid
none of these costs and bore no responsibility for
Kirby’s authorship of comic book characters, storylines,
text and illustrations. Kirby “pitched” and discussed
concepts with Marvel’s editor and submitted completed
material to Marvel which it thereafter purchased for
publication or rejected. Pet. App. 44-46. While Marvel
may have been Kirby’s biggest client in 1958-63, Kirby
had no engagement agreement, was non-exclusive, and
retained the right to submit his original work to other
publishers, even material originally conceived for a sale
to Marvel. 


The only contemporaneous agreement between the
parties consisted of legends inserted by Marvel’s
attorneys on the back of its checks to Kirby “with
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assignment, instead of work-for-hire, language.” Pet.
App. 47. Those very assignments are subject to the
1976 Act’s termination provisions. 17 U.S.C. § 304. 
However, Kirby’s children had no opportunity to
present evidence to the trier of fact because they were
thrown out of court on summary judgment based on the
Second Circuit’s “instance and expense” test which
ignores the text and legislative history of the 1909 Act,
this Court’s precedent and Congress’s clear objectives
in enacting the termination provisions.  Pet. App. 2.


Like most freelance commercial artists Jack Kirby
had little choice if he wished to continue to sell his
work to his biggest client. The working artists among
the amici are intimately familiar with this kind of
pressure. They face it each time they attempt to sell a
work to a publisher with vastly greater market power
than they possess.  


Amici strongly urge this Court to review this
important case. The “instance and expense” test for
retroactively characterizing independent work as
employment “for hire” establishes a game of “gotcha”
designed to block freelance artists from exercising their
rights under the Copyright Act. If the court of appeals
unsupportable decision is allowed to stand, Congress’s
twice expressed intent to give authors and their fami-
lies the benefit of its copyright term extensions, will be
nullified. 
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CONCLUSION


The “almost irrebuttable presumption” established
by the Second Circuit – which disregards the definition
of “employer” as it was universally understood at the
time Jack Kirby created the works in question –
renders meaningless the termination right established
for the benefit of freelance authors and artists under
the 1976 Act and should be rejected by this court
consistent with its decision in CCNV.


Respectfully submitted,


BRUCE LEHMAN, ESQ
Counsel of Record


1900 K STREET, NW
SUITE 725
WASHINGTON, DC 20006
(202) 544-6610
BLEHMAN@IIPI.ORG


Counsel for Amici Curiae
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APPENDIX A


This amicus brief is joined by the following organiza-
tions:


The American Society of Illustrators Partnership


The American Society of Illustrators Partnership
(ASIP) is a grassroots coalition of twelve visual artists
organizations, founded and funded entirely by working
artists. ASIP was founded in 2007, as an initiative of
the Illustrators’ Partnership of America (IPA), al-
though many of its member organizations have distin-
guished histories dating back more than 50 years. The
coalition encompasses a broad spectrum of creative
artists, ranging from the nation’s editorial cartoonists
to medical illustrators, architectural and science
illustrators, aviation artists, magazine, book and
advertising illustrators. Combined, its members create
much of the visual material in American contemporary
culture. ASIP’s board includes a Pulitzer Prize winner,
a muralist for the Smithsonian’s Air and Space Mu-
seum and two members of the Illustrators Hall of
Fame; as well as artists who have received the top
awards for achievement in their respective fields. The
partnership  consists of thousands of  freelance creators
or small business owners that earn their livelihood by
licensing the copyrighted work they create. Therefore,
ASIP has a compelling interest in the continued
effectiveness of copyright law in the field of visual art,
as well as unique insight and unparalleled experience
in how art is created, licensed and managed by the
people who actually create it.
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National Cartoonists Society (NCS)


The National Cartoonists Society is the world’s largest
and most prestigious organization of professional
cartoonists. The NCS was born in 1946 when groups of
cartoonists joined forces to entertain the troops and
decided to meet on a regular basis. Today, the NCS
membership roster includes over 500 of the world’s
major cartoonists working in many branches of the
profession, including newspaper comic strips
and panels, comic books, editorial cartoons, animation,
gag cartoons, greeting cards, advertising, magazine,
book illustration, and more. The primary purposes
of the Society are to advance the ideals and standards
of professional cartooning in its many forms; to pro-
mote and foster a social, cultural and
intellectual interchange among professional cartoonists
of all types; and to stimulate and encourage interest in
and acceptance of the art of cartooning by aspiring
cartoonists, students and the general public.
 
American Society of Architectural Illustrators


(ASAI)


The American Society of Architectural Illustrators
(ASAI) was founded in 1986 as a professional organiza-
tion to represent the business and artistic interests of
architectural illustrators throughout North America,
and now includes over 450 practitioners worldwide
among a total of eighteen countries. The Society’s
principal mandate was and remains the fostering of
communication among its members, raising the stan-
dards of architectural drawing, and acquainting the
broader public with the importance of such drawings as
a conceptual and representational tool in architecture. 
The Society also assists in the advancement of the art
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and profession in a number of significant ways: as a
referral agency for those seeking the services of a
perspectivist, as a network among the world’s practitio-
ners and affiliated organizations, as a clearing-house
for ideas and discussions about architectural illustra-
tion, and a sponsor of regional and local member
activities. ASAI members have authored many books
on the profession, and contributed to numerous
sourcebooks and reference publications during its
history. By recognizing and celebrating the highest
achievements in the illustration of our built environ-
ment, the Society  and its dedicated, committed and
passionate members continue to further the quality of
the work and working conditions, to benefit all who
have an interest in architectural illustration and its
end, architecture.


Association of American Editorial Cartoonists
(AAEC)


The Association of American Editorial Cartoonists is a
professional association concerned with promoting the
interests of staff, freelance and student editorial
cartoonists in the United States. The AAEC sponsors a
“Cartoons for the Classroom” program designed to aid
educators at all levels in teaching history, economics,
social studies and current events. The AAEC’s annual
convention in June gives member cartoonists an
opportunity to meet and consider issues through panel
discussions and guest speakers. Between conventions,
cartoonists can discuss issues on a daily basis through
a members’ only email list-serve. 
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Association of Medical Illustrators (AMI)


The profession was defined over 100 years ago and a
professional association was established in 1945.  Since
then, AMI has codified the profession by setting the
academic standards and guidelines through the accred-
itation of graduate programs; by establishing a schol-
arly journal to disseminate knowledge and skills; and
by launching a program to recognize the continued
competencies of a professional through
board certification of medical illustrators. Medical
Illustrators are highly specialized visual artists that
apply their creativity, scientific expertise and interdis-
ciplinary skills to further medical and scientific under-
standing for purposes of teaching, research, marketing,
or demonstrative evidence in the courtroom. They have
graduate level training or higher and possess dual
skills in science and visual communication with ad-
vanced courses in human anatomy, pathology, molecu-
lar biology, physiology, embryology and
neuroanatomy. Scientific and medical concepts are
taught visually, and the expertise of medical illustra-
tors makes it possible to convey complex aspects of
anatomy, biology and related scientific disciplines. The
visual artistry of medical illustrators utilizes diverse
techniques and media, from classical painting and
drawing to 21st Century techniques such as animation,
3D modeling and augmented reality, medical models
and surgical simulations prosthetics and anaplastology.
As creators of original work that they may assign, the
members of AMI have a direct interest in the realiza-
tion of Congress’ objectives regarding the termination
right.
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Guild of Natural Science Illustrators (GNSI)


The Guild of Natural Science Illustrators, Inc. is an
international non-profit organization comprised of
individuals employed, or genuinely interested in the
field of natural science illustration. The Guild encour-
ages increased communication between individuals in
the field of natural science illustration, assistance to
those with the desire and ability to enter the profession
and promotes better understanding of the profession to
the general public and those requiring natural science
illustration services. From its inception in 1968, the
Guild has had the support of the National Museum of
Natural History, Smithsonian Institution. Membership
has burgeoned to nine hundred fifty-three members
representing individuals living in all fifty states, the
District of Columbia, Puerto Rico and twenty-three
foreign countries. Natural science illustrators work in
the service of science. Various membership discipline
specialties include but are not limited to: anatomy,
anthropology, archaeology, astronomy, biology, botany,
cartography, education, entomology, ichthyology,
invertebrates, mammals, medical, ornithology, paleon-
tology, vertebrates, veterinary and wildlife. Much of
the work created by natural science illustrators is
published in books, journals, and magazines but is also
utilized in other venues such as museum dioramas and
exhibitions, the internet, CD-ROMS and shown as fine
art.


San Francisco Society of Illustrators (SFSI)


In 1961, thirteen San Francisco illustrators formed a
chartered society for illustrators. In addition to promot-
ing illustration, The San Francisco Society of Illustra-
tors encourages independence, fair practices and
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personal artistic excellence as its goals. For several
decades, SFSI members have participated in the US
Air Force Documentary Art Program and the National
Parks Art Program, resulting in50 paintings and 18
drawings now permanently on display at the Depart-
ment of the Interior in Washington DC, and at the
Forest Service Design Center at Harpers Ferry, West
Virginia. SFSI members have also been involved with
the National Aeronautics and Space Administration in
documenting various NASA activities. Today many of
the members are known nationally for their illustra-
tions, which appear throughout the country in
b o o k s ,  p e r i o d i c a l s ,  p o s t a g e  s t a m p s
advertisements, publications, television and film. A
large group, both past and present, have been involved
in the education of aspiring illustrators at Bay Area
professional schools and colleges. 


Pittsburgh Society of Illustrators (PSI)


Pittsburgh Society of Illustrators began meeting in late
1996 to serve as a social and business networking
outlet for free-lance illustrators. PSI quickly morphed
into a sophisticated trade organization with the aim of
achieving a closer social and professional contact
among illustrators in the Pittsburgh area; cultivating
and strengthening the profile of the illustration art
form in the Pittsburgh region by exhibiting and pro-
moting  members’ work of the highest aesthetic caliber;
acquanting Pittsburgh art and illustration patrons
with members’ work; hosting visiting illustrators,
lecturers, and teachers; and fundraising and donating 
(including but not limited to scholarships) to worthy
and needful college age art and design students pursu-
ing the illustration craft. For the past 15 years, PSI has
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held art shows for its members and operated a scholar-
ship program with local colleges. 


Society of Illustrators Los Angeles (SILA)


The Society of Illustrators of Los Angeles was founded
in 1953 by a handful of Southern California advertising
artists and designers primarily to promote the profes-
sional status of illustration as well as foster philan-
thropic and educational goals. From this small begin-
ning it has grown to a very productive membership
whose work is seen nationally by millions each year in
all printed media, television, films, the Internet and
gallery exhibitions. SILA has close to 200 members and
is firmly established as the major professional art
entity on the West coast providing significant contribu-
tion to the vitality of not only the community itself but
the nation as well. 


The Society of Illustrators San Diego (SISD)


The Society of Illustrators San Diego was formed in
1989 as a chapter of The Society of Illustrators Los
Angeles. The purpose behind the formation of this
group of professionals was to promote awareness
and abilities, to network among each other and with
professionals in related fields, to create programs and
activities for educational growth, and to provide social
interaction for people who share similar experiences
and interests. The primary activity of SISD is to
provide a forum for guest speakers to show their work,
to talk about their experiences as a professional illus-
trator, and to demonstrate their style and techniques.
Additionally, SISD has hosted non-illustrators to
address topics on the business side of illustration, such
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as pricing sessions, panel discussions on illustration
buying and marketing; and future illustration trends.


American Society of Aviation Artists (ASAA)


The American Society of Aviation Artists is a non-profit
organization dedicated to the bringing together of artist
and public for the purpose of sharing special aviation
knowledge and traditional artistic processes necessary
to the creation, improvement and public appreciation
of aviation art. Since its incorporation in 1986, the
American Society of Aviation Artists has pursued its
mission of bringing together aviation and aerospace
artists in an effort to encourage excellence in this
unique genre of art. Aviation and aerospace art are
creative responses to premiere technologies of our time.
The need for accurate and artistically creative repre-
sentation of the machines, events, and people involved
in the history of flight has provided the impetus for an
association promoting high standards of excellence.
ASAA has fulfilled that need through its
annual exhibitions and forums, regional meetings,
scholarship programs, a quarterly journal, an informa-
tive and colorful website, and of course, the member
networking that a professional art society provides.  


The Illustrators Club of Washington DC, Mary-
land and Virginia (IC)


The Illustrators Club of Washington DC, Maryland and
Virginia (IC) is a non-profit, all-volunteer trade associ-
ation dedicated to promoting the art and business of
illustration since 1986. IC’s membership network
includes professional illustrators, graphic designers,
educators, students, vendors and related businesses. IC
provides a broad palette of resources, programs and







App. 9


opportunities to educate and benefit members, art
buyers and the general public. The Illustrators Club
strives to protect the rights and interests of all mem-
bers, while maintaining high standards and encourag-
ing fair business practices throughout the graphic arts
community.
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APPENDIX B


The following illustrators, cartoonists, and artistic
professionals individually joined this amicus brief to
show their support: 


Clay Bennett
Five-time Recipient of the Pulitzer Prize for editorial
cartooning, two-time recipient of the United Nations
Political Cartoon Award, and recipient of the RFK
Journalism Award, Mr. Bennett has earned almost
every honor his profession has to offer. Mr. Bennet is a
former president of the Association of American Edito-
rial Cartoonists and his work is syndicated internation-
ally   


David Hosey
Two-Time Pulitzer Prize-winning editorial cartoonist,
recipient of the Robert F. Kennedy Journalism Award
and named National Press Foundation’s 1998 Cartoon-
ist of the Year, Mr. Hosey’s work is currently featured
at the Los Angeles Times


Ann Telnaes
The second woman cartoonist to receive the Pulitzer
Prize and a former Disney illustrator, Ms. Telnaes’s
cartoons are currently featured at the Washington Post
and syndicated nationally


Nick Anderson
Pulitzer Prize-winning editorial cartoonist currently at
the Houston Chronicle and syndicated in over one
hundred newspapers, Mr. Anderson is also the recipi-
ent of the Society of Professional Journalists’ Sigma
Delta Chi Award, the National Press Foundation’s
Berryman Award, and the Charles M. Schulz Award
for best college cartoonist in the United States 
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Mike Keefe
Pulitzer Prize-winning editorial cartoonist, co-creator
of two nationally-syndicated cartoon strips, published
author, former president of the Association of American
Editorial Cartoonists, and former U.S. Marine. Mr.
Keefe has also received the Sigma Delta Chi Award
and the Berryman Award 


Gary Trudeau
Creator of the Doonesbury Cartoon Strip and the first
cartoon strip artist to receive a Pulitzer Prize 


Matt Davies
Pulitzer Prize-winning editorial cartoonist, author,
illustrator, and former president of the Association of
American Editorial Cartoonists, Mr. Davies cartoons
are syndicated nationally and he has given talks at the
UN, The Library of Congress, and The National Press
Club to discuss cartooning and politics 


Hilary Price
Creator of the nationally-syndicated Rhymes with
Orange Comic Strip and three-time recipient of the
Best Newspaper Panel Cartoon Award from the Na-
tional Cartoonists Society


David Silverman
Animator and Director for The Simpsons, the longest
running American scripted primetime television series


Bill Morrison
Editor for all Simpsons and Futurama comics


Ron Ferdinand
Cartoonist for Dennis the Menace, a daily syndicated
comic strip in one thousand newspapers in forty eight
countries and nineteen languages







App. 12


Pat Brady
Creator of nationally syndicated comic strip Rose is
Rose and 2004 recipient of the Reuben award by the
National Cartoonists Society


Bunny Hoest
Cartoonist for The Lockhorns, a single panel cartoon
distributed to five hundred newspapers in 23 countries 


Brian Crane
Cartoonist for nationally syndicated comic strip, Pickles
and recipient of the Reuben Award for Outstanding
Cartoonist of the Year by the National Cartoonist
Society


Bill Griffith
Creator of and cartoonist for comic strip Zippy, cur-
rently syndicated in more than 100 newspapers 


Greg and Brian Walker
Sons of legendary comic artist Mort Walker, and
cartoonists for internationally syndicated comic strips,
Beetle Bailey and HI and Lois 


Rick Kirkman
Co-creator of and cartoonist for nationally syndicated
comic strip Baby Blues


Ernie Colón
Comics Artist for Casper the friendly Ghost and Richie
Rich, and former editor at DC Comics


Jim Keefe
Artist for nationally syndicated comic strips Sally
Forth and Flash Gordon
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Jim Meddick
Cartoonist for nationally syndicated comic strip Monty


Sergio Aragones
Cartoonist for Mad Magazine, creator of comic book
Groo the Wanderer, and nine-time recipient of the
Harvey Award for Humor


Rick Stromoski
Creator of nationally syndicated comic strip Soup to
Nutz, and past president of National Cartoonist Society


Mason Mastroianni
Cartoonist for internationally syndicated comic strip
B.C. and grandson of the comic’s creator, Johnny Hart


Brad Holland
Internationally acclaimed and award winning illustra-
tor, whose work has been exhibited in the Library of
Congress and museums, and appeared in nearly every
major U.S. publication. A Seminal voice in copyright
policy for illustrators, Holland participated in the
Copyright Office Orphan Works Roundtable 


Frank Constantino
Recipient of world’s most prestigious award for the
architectural illustration, the Hugh Ferriss Memorial
Prize, Mr. Constantino’s work has been exhibited in
museums internationally, including the Art Institute of
Chicago, the Octagon Museum in Washington DC, as
well as in Tokyo, Berlin, and Lisbon


Keith Ferris
Award-Winning Aviation Artist whose work has been
internationally published and showcased, Mr. Ferris
also created the 25 foot high by 75 foot wide mural
“Fortresses Under Fire” in the World War II Gallery of
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the National Air and Space Museum of the Smithso-
nian Institution in, and the 20 foot by 75 foot Evolution
of Jet Aviation Mural in the museum’s Jet Aviation
Gallery 


Lori Mitchell
Children’s Book Writer and Illustrator, Mitchell’s work
includes award-winning children’s book, Different Just
Like Me, as featured on Oprah and the Today show 


C.F. Payne 
Award-Winning Illustrator whose work has been
featured at several art galleries and museums, includ-
ing the National Portrait Gallery in Washington D.C. 


Dolores Santoliquido
Prominent natural science illustrator, whose work has
been showcased extensively, including at the Smithso-
nian Institution in Washington D.C. 


Dena Matthews
Medical illustrator, international speaker, author,
artist, and teacher, Ms. Matthews is a partner at
LifeHouse Productions, LLC, a leading edge biomedical
animation and illustration studio, honored with numer-
ous awards including the Medical Marketing Associa-
tion InAwe Gold award, Telly Awards, and Rx Club
awards


Michel Bohbot
Award-winning illustrator of video games, books, and
magazines, Mr. Bohbot was named one of the New
Masters of Fantasy 
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Cynthia Turner
Award-winning certified medical illustrator, Fellow of
the Association of Medical Illustrators, and a founding
member of the Illustrator’s Partnership of America 


Joe Cepeda
Award-winning illustrator of more than twenty chil-
dren’s books, and a sought-after public speaker at
public schools around the country


Ilene Winn-Lederer
Internationally Published and Showcased Illustrator


Terrence C. Brown
Director Emeritus of the Society of Illustrators, Author,
and Museum Curator


Guy Dorian, Marvel Comics artist 


Cyndy Bohonovsky, Disney character artist 


John Glynn, President of Universal Press Syndicate


Amy Lago, Editor of Washington Post Writers Group


Steven G. Artley, Award-winning editorial cartoonist


Rob Rogers, Editorial cartoonist for Pittsburgh Post-
Gazette


Joe Azar, Esq, Cartoonist and Representative of the
Illustrators Club of Washington DC


Jim Nuttle, Former President of Art Directors Club of
Metropolitan Washington


Joe Sutliff, Finalist in Washington Post’s Next Great
American Cartoonist
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Ed Steckly, Illustrator and Chairman of the National
Cartoonist Society, NY Chapter


Joe Wos, Executive Director of ToonSeum, Museum of
Comic Art


Charles Kichman, Editorial Director at Abrams
Comicarts


Michale Jantze, Cartoonist for syndicated comic strip
The Norm


Stephen Silver, Character designer for animated
series Kim Possible and Danny Phantom


Tom Scioli, Writer/Artist/Colorist for Transformers vs
GI Joe


Chris Burnham, Artist of Batman, Inc. 


Graham Nolan, Artist for Sunshine State


DJ Coffman, Creator of Hero by Night


Dave Coverly, Artist for Speedbump


Oliver Simonsen, Film director, and cartoonist for the
comic Cerebus


J. David Spurlock, Artist for The Space Cowboy &
Tales from Edge


Rich Tennant, Cartoonist for The 5th Wave and For
Dummies Books


Celina Barajas, Animator at Calabash Animation
Studios, Inc.


Artie Romero, Producer for ARG! Cartoon Animation,
LLC
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Tom Heintjes, Editor at Hogan’s Alley, the Magazine
of the Cartoon Arts


Jim Valentino, Founder of Shadowline, Ink Publish-
ing


Mike Gold, Editor-in-chief of ComixMix


Javier Hernandez, Creator of the comic books El
Muerto,
The Coma, and Weapon Tex-Mex


Mark Marderosian, Artist for Angels from the Attic


Rafael Navarro, Creator of comics Sonambulo &
Guns A’ Blazin


John Kovalic, Artist for Dork Tower


Dave Blazek, Artist for Loose Parts


David Wachter, Artist for Guns of Shawdow Valley,
Breath of Bones, Godzilla


Juan Arevalo, Artist for OYA, Vilkon Chronicles


Ed Siemienkowicz, Artist for Chrome and Dust


Denny Riccelli, Artist for Cousin Harold


David Lawrence, Writer/Editor for Red Giant Comics


Gerry Mooney, Artist for Sister Mary Dracula


Arlen Schumer, Author of The Silver Age of Comic
Books


Maria Scrivan, Artist for Half Full


Mike Edholm, Artist for Undercover Cockroach, Secret
Agent 69
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CC Rockenbach, Cartoonist for Sabine


Steve Conley, Author of Bloop


Corwin Scott Gibson, Author of Galaxy of the
Damned


Tim Mellish, Cartoonist for LadderCorp


Birgit Keil, Cartoonist for Just Bea 


Ronald AG Grant, Cartoonist for Benjamin
Breadman


Pab Sungenis, Author of Sidekick: The Misadventures
of the New Scarlet Knight


George Gant, Cartoonist for On The Grind 


John Auchter, Creator of Auchtoon


Dan Thompson, Cartoonist for Rip Haywire and
Brevity


 
Charles D. McConnell, Cartoonist for Then & NOW 


Mark Parisi, Cartoonist for Off The Mark 


Jan Eliot, Cartoonist for Stone Soup


Andrew Pepoy, Creator of The Adventures of Simone
& Ajax


Jimmy Gownley, Author and Illustrator of Amelia
Rules!


Robert Rich, Cartoonist for Hedgeye 


Kate Beaton, Owner of Kate Beaton Cartoons Inc.
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Ruben Gerard, Creator, writer, and artist of Penny
Strikes


Isabella Bannerman, Cartoonist for Six Chix


John Hazard, Artist for Frankenstein Superstar


Joe Vissichelli, Owner of Joe’s Caricatures


Hilary Barta, Comic Book Artist 


Joseph D’esposito, Graphic novel artist


Tim Perkins, Graphic artist and comic book artist


Janine Manheim, Cartoonist and Berndt Toast Gang
member


Stu Rees, Esquire to cartoonists and law cartoonist


Peaco Todd, Cartoonist and author


Sean Kelly, Illustrator


Danielle Thillet, Illustrator


Randy Elliott, Cartoonist


Bucky Jones, Cartoonist


John Kovaleski, Cartoonist 


Erika Moen, Cartoonist


Kristin Cheney, Cartoonist


Jonathan A. La Mantia, Cartoonist
   
John Klossner, Cartoonist


Janet O’Keefe, Cartoonist


Blue Delliquanti, Cartoonist
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Carlos E. Mendez, Cartoonist


Greg Hinkle, Cartoonist


Tom Stemmle, Cartoonist


Bob Englehart, Cartoonist


Mark Nelson, Cartoonist


Mike Joffe, Cartoonist


Chris Collins, Cartoonist


Jessica Fink, Cartoonist


Kelly Aarons, Cartoonist


Tony McMillen, Freelance Writer


Mark Wheatley, Cartoonist


Rusty Gillgan, Comic Book Artist
 
Gregory Giordano, Cartoonist


Mike Lynch, Cartoonist


Roger Green, Cartoonist


Melanie Gilman, Cartoonist


Arnie Levin, Cartoonist


Michael Pohrer, Cartoonist


Scott Jenson, Cartoonist


Peter Davis, Cartoonist


Wayno Honath, Illustrator


Stephen Bissette, Cartoonist
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INTERESTS OF THE AMICI CURIAE1


Bruce Lehman, as Assistant Secretary of Commerce
and Director of the U.S. Patent and Trademark Office
from 1993 through 1998, served as the chief advisor to
the President for intellectual property matters,
including copyright. He supervised and coordinated
development of the Administration’s position in
support of the Copyright Term Extension Act of 1998
(“CTEA”), including the provisions permitting authors
to recapture for the extended term copyrights they had
transferred to others during the first 75 years of the
term of copyright in works they created. From 1974
through 1983 he served as Counsel to the Committee
on the Judiciary of the U.S. House of Representatives
and was the principal legal counsel to the Committee
on copyright matters. In that capacity, he advised the
Committee in the 93rd Congress and the 94th Congress
during the process of consideration and final passage of
the 1976 Copyright Act. The Act extended the 56-year
term of protection for works created under the 1909 Act
for an additional 19 years, and gave the authors of
those works the right to recapture for the extended
term their ownership of copyrights previously
transferred to others. These experiences afforded Mr.
Lehman a thorough understanding of the intent and


1 No counsel for a party authored this brief in whole or in part, and
no counsel or party made a monetary contribution to fund the
preparation or submission of this brief. No person other than the
amici made such a monetary contribution. The parties have been
given at least ten days’ notice of amici’s intention to file this brief
and have given amici consent to file. Copies of the letters of
consent will be filed with the Clerk of the Court.







2


objective of Congress in establishing the authors’
termination rights at issue in the instant case.


Ralph Oman served as U.S. Register of Copyrights
from 1985 to 1993. For the past 22 years, Mr. Oman
has taught copyright law at George Washington
University Law School, but it is his wealth of first-hand
experience that has made him a true expert. He served
as Chief Counsel of the Subcommittee on Patents,
Trademarks, and Copyrights of the U.S. Senate
Committee on the Judiciary and as Chief Minority
Counsel of the Senate Subcommittee on Patents,
Trademarks, and Copyright during the final two years
of Senate consideration of the landmark 1976
Copyright Act. As the former Register of Copyrights,
Mr. Oman recognizes that this case raises issues of
national importance and implicates wide-ranging and
recurring policy concerns of constitutional dimension.
Mr. Oman cautions not to draw conclusions from the
Copyright Office’s failure to intervene at this point in
the proceeding because during his tenure as Register of
Copyrights it was the Office’s policy not to weigh in at
the cert stage, absent an express request from the
Court or the Solicitor General that it do so. At this
preliminary stage, the Court has yet to make such
request. 


The International Intellectual Property Institute
(IIPI) is the foremost organization for providing
education and guidance about intellectual property
rights to leaders and innovators in developing
countries. Since 1998, the nonprofit organization has
educated government leaders about the economic value
and impact of IP regulation, created opportunities for
the economically disadvantaged to harness their
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creativity and innovation, and helped traditional
artisans – primarily women – protect and promote
their cultural products. Current members on the board
of advisors include Former Commissioner of
Trademarks of the United States Patent and
Trademark Office, Lynne Beresford; Former
Commissioner of the Chinese Patent Office and
Commissioner of State Intellectual Property Office, Dr.
GAO Lulin; and former Vice President of the European
Patent Office, Dr. Jacques Michel. 


The Artists Rights Society (ARS) is the preeminent
copyright, licensing, and monitoring organization for
fine artists in the United States. Founded in 1987, ARS
represents the intellectual property rights interests of
over 60,000 visual artists and the estates of visual
artists from around the world (painters, sculptors,
architects, photographers and others). Among its
American members are Jackson Pollock, Alexander
Calder, Georgia O’Keeffe, Frank Lloyd Wright, Willem
de Kooning, Mark Rothko, Robert Indiana, Sam
Francis, Bruce Nauman, Frank Stella, Arshile Gorky,
Richard Serra, Sol LeWitt, Lee Krasner, Barnett
Newman, Milton Avery, Susan Rothenberg, and many
others. Foreign members include Henri Matisse, Pablo
Picasso, Rene Magritte, Marc Chagall, Marcel
Duchamp, Joan Miró, Man Ray, Edvard Munch, Joseph
Beuys, Pierre Bonnard, Fernand Léger, Alberto
Giacometti, Georges Braque, Constantin Brancusi,
Jean Dubuffet, Max Ernst, Le Corbusier, Vassily
Kandinsky, and many others. A large percentage of the
artists represented by ARS created works prior to
enactment of the 1976 Copyright Act and have a strong
interest in being able to assert the termination rights
in such works granted to them under 17 U.S.C. § 304.
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The American Society of Illustrators Partnership
(ASIP) is a coalition of visual artist organizations,
founded and funded entirely by working artists. ASIP
was founded in 2007 , although many of its member
organizations have distinguished histories dating back
more than 50 years. The coalition encompasses a broad
spectrum of creative artists, ranging from the nation’s
editorial cartoonists to medical illustrators,
architectural and science illustrators, aviation artists,
magazine, book and advertising illustrators. Combined,
its members create much of the visual material in
American contemporary culture. ASIP’s board includes
a Pulitzer Prize winner, a muralist for the
Smithsonian’s Air and Space Museum and two
members of the Illustrators Hall of Fame; as well as
artists who have received the top awards for
achievement in their respective fields. The thousands
of creators among ASIP’s membership form the
foundation of its interest in the continued effectiveness
and fairness of copyright law, as well as its unique
insight and unparalleled experience in how art is
created, licensed and managed by the people who
actually create it.


Joining as amici are an additional twelve
professional organizations that represent illustrators
and artists, as set forth in Appendix A at App. 1; plus
fifty nationally celebrated illustrators, cartoonists and
artistic professionals, including four editorial
cartoonists who have been awarded the Pulitzer Prize,
as set forth in Appendix B at App. 8. 


All of the amici represent working artists that
strive to participate in the proven value of their works,
despite the greater market power wielded by
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institutional and corporate purchasers.  The artists’
ability to make effective use of the termination rights
at issue in this case must be preserved as Congress
intended, if they are to retain meaningful benefits from
their copyrights.


SUMMARY OF THE ARGUMENT


In 1976, Congress extended the term of existing
copyrights for an additional nineteen years and
provided authors and designated heirs with the
inalienable right to recapture for the extended term
previously assigned copyrights. Counsel for the amici,
Bruce Lehman and Ralph Oman, served as counsel to
the Judiciary Committees of the House of
Representatives and Senate, respectively, in crafting
the legislative reports and official statements
accompanying passage of that landmark legislation. As
shown below, counsel have personal knowledge of
Congress’s intent that there be no exception to the
inalienability of authors’ termination rights. In 1998,
Congress further extended the term of then existing
copyrights for an additional twenty years; coupled this
extension with a second termination right; additionally
provided termination rights to the executor of an
author’s estate, and reiterated unambiguously that
termination rights are inalienable. 


It is under this specific statutory grant of authority
that the petitioner in 2003 served a proper notice of
termination regarding its co-authorship interest in
Superman.  But the decision of the Ninth Circuit
eviscerated the petitioner’s termination rights based on
a contrived interpretation of state contract law and
with little regard for the statute or Congress’s intent. 
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The decision follows earlier decisions in the Ninth
and Second Circuits, which erroneously substitute a
state contract law analysis for the plain language of the
pre-emptive Copyright Act. Given the concentration of
copyright-based industries in these two circuits, their
erroneous interpretation of 17 U.S.C. § 304(c)(5)
gravely damages the copyright interests of the tens of
thousands of authors, visual artists, illustrators, and
cartoonists represented by the amici.


The federal legal issue presented has significant
practical consequences as termination rights apply to
all copyrighted works, except those “for hire,” at a time
when the value of our copyright industries (e.g.,
software, entertainment) is at an all-time high.  The
decisions cause real uncertainty as to the copyright
ownership of innumerable works and invite a
multiplicity of lawsuits, chilling a key federal right
designed to foster the creativity of authors, and in turn,
our culture and economy. 


Amici urge this Court to grant the petitioner’s
request for certiorari review and to reverse the decision
below that strips the estate of Joseph Shuster—co-
creator of one of the most iconic works of comic art and
fiction in the twentieth century—of its statutory
termination rights in spite of Congress’s clear mandate
to the contrary, and negatively affects thousands of
similarly situated authors and artists represented by
the amici.
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ARGUMENT
 
I. THE DECISION THWARTS CONGRESS’


EXPLICIT EFFORT TO ADDRESS AND
PREVENT CONTRACTUAL RESTRIC-
TIONS ON AN AUTHOR’S ABILITY TO
RECAPUTURE HIS/HER COPYRIGHTS


As this Court has observed, “[t]he principal purpose
of the amendments in [17 U.S.C. §] 304 was to provide
added benefits to authors ….. The termination right
was expressly intended to relieve authors of the
consequences of ill-advised and unremunerative grants
that had been made before the author had a fair
opportunity to appreciate the true value of his work
product.” Mills Music, Inc. v. Snyder et al., 469 U.S.
153, 172-73 (1985).


Section 304’ s termination right was the most recent
expression of more than a century of congressional
intent. The 1909 Copyright Act provided an initial 28
year term with the right to renew for an additional 28
years. The renewal right specifically vested in authors
and their families so that they “could not be deprived
of this right.” H.R. Rep. No. 60-2222, at 14 (1909). 


However, as in the instant case, Congress’s clear
intent was undermined by judicial interpretation that
the renewal copyright expectancy could be assigned
anticipatorily and irrevocably to a publisher. Fred
Fisher Music Co., Inc. v. M. Witmark & Sons, 318 U.S.
643 (1943). As a result authors and their heirs seldom
had the chance to recapture earlier assigned copyrights
because “publishers routinely required authors and
their families to assign renewal rights in advance.”
Peter S. Mennell and David Nimmer, Judicial
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Resistance to Copyright Law’s Inalienable Right to
Terminate Transfers, 33 Colum. J.L. & Arts 227, 227
(2009). 


The 1909 Copyright Act was revised in 1976 after
more than two decades of intensive study, largely
conducted at Congress’s direction, by the Copyright
Office. The inability of authors and their heirs to take
effective advantage of the renewal scheme was among
the key issues examined by the Office, which submitted
a comprehensive report to Congress in 1961 observing
that “the reversionary feature of the present renewal
system has largely failed to accomplish its primary
purpose.” Staff of H. Comm. on the Judiciary, 87TH


Congr. Copyright Law Revision: Report of the Register
of Copyrights on the General Revision of the U.S.
Copyright Law 53 (Comm. Print 1961). The report
specified, therefore, that “the renewal interest be made
unassignable in advance” in any revision legislation.
Id. at 53-54. 


Amicus Ralph Oman’s predecessors as Registers of
Copyright – starting with Arthur Fisher, continuing
with Abraham Kaminstein, and culminating with the
legendary Barbara Ringer – all strongly supported the
major reform in U.S. copyright law that would give
authors a sacrosanct right of termination.  In his 1965
Supplementary Report to Congress, the Register of
Copyrights, Abraham Kaminstein, explained the
debate: “Throughout the drafting phase of the revision
program, the most explosive and difficult issue has
been the problem [of]…  ‘protection of authors against
unrenumerative transfers,” … known generally as the
“reversion problem.’  Abraham Kamenstein,
Supplementary Report of the Register of Copyrights on
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the General Revision of the U.S. Copyright Law: 1965
Revision Bill, part 6 at 71 (1965) (“Kamenstein
Report”). 


Because the termination right was intended to be
bullet-proof, the publishers fought it at each stage of
the debate, but ultimately lost the battle.  They could
not convince Congress to weaken the termination right,
and its inalienability provision, § 304(c)(5), survived
largely as originally drafted. 


Still, in enacting its reforms, Congress did not
deprive assignees of any rights they bargained for and
owned. When Congress decided in 1976 to abolish the
dual term system entirely for post-1977 works, it
modified that system with respect to pre-existing works
by extending copyrights in their renewal term by
nineteen years for a total term of seventy-five years.
This enabled Congress to remedy the inequity
identified by the Copyright Office by enacting
termination provisions applicable to the extended
renewal period without adverse consequences to
terminated copyright assignees that had relied on the
Court’s holding in Fred Fisher. Such assignees had no
expectation of copyright exclusivity beyond fifty-six
years; thus Congress gave the author and his or her
statutory heirs the right to recapture the copyright for
the nineteen year extension.  


The 1976 Act provided that in the case of a deceased
author, the termination right “is owned, and may be
exercised by, his widow or her widower and his or her
children or grandchildren.” Pub. L. No. 94-553,
§ 304(c)(2), 90 Stat. 2574. Consistent with the
Copyright Office’s 1961 Report, this new termination
right was specifically made inalienable in § 304(c)(5)
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which stated that “[t]ermination … may be effected
notwithstanding any agreement to the contrary,
including an agreement to make a will or to make any
future grant.”  17 U.S.C. § 304(c)(5). 90 Stat. 2575
(Italics added). 


The termination right was not an obscure provision
that was snuck into the statute.  It was the front-and-
center subject of heated debate between opposing
interests.  Despite some changes to make the provision
less onerous for publishers and movie studios (e.g., by
requiring authors to give timely notice of intent to
terminate assignments, instead of an automatic
copyright reversion), the core of this authorial
recapture right survived the legislative process.  This
would certainly not have been “the most explosive and
difficult issue” in the reform legislation, if it could be so
easily circumvented.  Kamenstein Report, 1965
revision bill, part 6 at 71. 


In 1998, Congress again extended the copyright
term to harmonize U.S. law with evolving international
law after the member states of the European Union
collectively adopted a common copyright term spanning
the life of the author plus seventy years. The Sonny
Bono Copyright Term Extension Act (the “CTEA”)
matched the common European standard by extending
U.S. copyright term for an additional twenty years,
including all copyrights then currently in force. 


As to this extended term, the CTEA continued
Congress’s policy of permitting authors and their
statutorily defined heirs to recapture previously
assigned copyrights. Furthermore, the CTEA expanded
the class of those entitled to exercise the termination
right to ensure widespread applicability of this
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important remedial measure. For the first time, the
CTEA granted the “author’s entire termination
interest” to an “author’s executor, administrator,
personal representative, or trustee” where there is no
surviving spouse, child or grandchild. Pub. L. No. 105-
298 § 103, 112 Stat. 2829. 


The termination right was one of the five organizing
principles of the 1976 Act: automatic copyright
protection from the moment a work is fixed in a
tangible medium of expression, broad coverage of
subject matter, the unitary term (life of the author plus
fifty years), the sweeping exclusive rights, and the
inalienable termination right.  On this sturdy
armature, Congress built a regime of authors’ rights
that gives them a chance to reap a fair reward from the
fruits of their labor and creativity. Over two decades
later, Congress, in the 1998 CTEA, not only reaffirmed
its dedication to the termination rights scheme and the
rights’ fundamental inalienabilty, it expanded its
operation. 


II. THE DECISION OF THE COURT
OF APPEALS SHOULD BE REVERSED
BECAUSE IT DEFIES THE COPYRIGHT
ACT AND ENABLES EASY CIRCUMVEN-
TION OF THE TERMINATION RIGHT


A. The Decision Defies the Copyright Act


Jerry Siegel and Joe Shuster’s “Superman” is one of
the most iconic and lucrative characters in the world.
It provided, even in 1976, a visible example of a work
of authorship, sold for a pittance ($130); and then
generating millions for the publisher, while the authors
are denied any ability to participate in the success of
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their creation. In this light, the Ninth Circuit’s decision
is even more egregious. It not only blindly disregarded
the express purpose of the termination right, but also
defeated the provision specifically enacted to protect
the termination interest of artists like Joe Shuster.


Joe Shuster co-authored Superman in 1934 and in
1938 assigned his copyrights to respondent’s
predecessor. It is undisputed that prior to the
petitioner’s service in 2003 of a notice of termination
the respondent owned the copyrights in Shuster’s work
outright.  The instant case concerns the right of the
petitioner, as executor of the Shuster estate, to exercise
its right to terminate Shuster’s 1938 assignment
pursuant to 17 U.S.C. § 304(d) and § 304(c)(2)(D). The
statue gives such terminations priority over any pre-
existing contractual agreements in plain language,
unequivocally stating that “[t]ermination … may be
effected notwithstanding any agreement to the contrary
[.]” (Italics supplied.). 17 U.S.C. § 304(c)(5).


The Court of Appeals disregarded the plain text and
purpose of the statute by giving precedence to a mere
pension agreement made in 1992 between DC Comics
and Shuster’s two siblings settling “all claims to any
payments or other rights …” which the siblings  “may
have … now or hereafter … in any and all work created
by … [their] brother, Joseph Shuster, or any works
based thereon.”  DC Comics v. Pacific Pictures Corp.,
2012 WL 4936588 (C.D. Cal. 2012).


Even if the termination right were not inalienable
as plainly indicated in the statue, at the time of
executing this agreement Shuster’s siblings did not
have the right to terminate earlier transfers of
copyrights in their brother’s works. In 1992, the right
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to terminate prior copyright assignments of a dead
author was limited to the author’s surviving spouse,
children, and grandchildren. 17 U.S.C. § 304(c)(2).
Siblings were not and have never been included. Id.
Since Shuster never married and had no children, no
one held termination rights regarding his works in
1992. 


In 1998 the CTEA extended the termination right
for the first time to “the author’s executor,
administrator, personal representative, or trustee”
where there is no surviving spouse, children, or
grandchildren, in which case such person “shall own
the author’s entire termination interest.” 17 U.S.C.
§ 304(c)(2)(D). Therefore, it was and has never been
within the power of Shuster’s siblings to contract away
the termination interest directly or indirectly. 


The Ninth Circuit’s interpretation of the statute
defies it. Congress carefully considered the termination
regime, but the decision completely ignored its explicit
text and policy objectives by permitting unintended
third parties to disenfranchise the intended
beneficiaries of the statute. 


B. The Decision Manipulates State Con-
tract Law To Preempt a Federal Right


The decision below follows a misinterpretation of
the Copyright Act that is already entrenched in the
Ninth Circuit in Milne v. Stephen Slesinger, Inc., 430
F.3d 1036 (9th Cir. 2005) and the Second Circuit in
Penguin Group (USA), Inc. v. Steinbeck, 537 F.3d 193
(2d Cir. 2008).


The Ninth Circuit’s refusal to give effect to
petitioner’s termination rights in the instant case is
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based entirely on the theory that such rights can be
effectively contracted away irrespective of the explicit
statutory prohibition in 17 U.S.C. § 304(c)(5) that
“[t]ermination … may be effected notwithstanding any
agreement to the contrary[.]” In applying state contract
law to eliminate the termination right the court of
appeals all but disregarded the direct command of a
federally pre-emptive statute enacted to carry out the
purposes of Article I, Section 8, of the Constitution. 


The Ninth Circuit’s disregard of the explicit
inalienability of petitioner’s termination right follows
its holding in an earlier termination rights case, Milne,
supra.  That case involved the attempt by Clare Milne
to statutorily terminate the prior copyright transfers by
her grandfather A.A. Milne of his Winnie-The-Pooh
stories.  Years earlier, a family trust that owned the
copyrights by bequest had entered into a contract with
the publisher revoking the author’s terminable pre-
1978 copyright transfers and reassigning his copyrights
in a non-terminable post-1977 grant—all for the
express purpose of eliminating the termination rights
of the author’s statutory heirs.  Milne, 430 F.3d at
1040. In return for this agreement the Milne Trust
received very significant compensation. 


The court of appeals reasoned that even though this
agreement eliminated the termination right it was not
an “agreement to the contrary” prohibited by the
statute, but a valid contractual “alternative” because
the Trust had used the current termination right of
Milne’s son, Christopher, as leverage to arrive at the
bargain.  Id. at 1045-1046. Undoubtedly, this holding
was an attempt by the court to prevent the perceived
injustice of allowing a member of the Milne family who
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ostensibly benefitted from the Trust to later rely on the
inalienability of the termination right.  In reality,
however, the parties could have simply adhered to the
statute by serving a termination notice followed by a
new license to the original licensee.  17 U.S.C.
§ 304(c)(6)(D).  Regrettably, the tens of thousands of
authors like amici now face the consequences of the
Ninth Circuit’s attempt to save one publisher from the
consequences of an ill-advised deal, rather than enforce
a statute intended to resolve much larger problems.  


Unfortunately, the Second Circuit, the other
jurisdiction primarily responsible for the jurisprudence
governing the nation’s copyright industries, followed
the mistaken Milne decision in the Steinbeck case. 


In 1994, John Steinbeck’s second wife and widow,
who owned her husband’s copyrights by bequest,
entered into an agreement which rescinded a 1938
copyright license by Steinbeck to a publisher and re-
licensed the same copyrights to the publisher for an
increased royalty and guaranteed advance above that
in the 1938 contract. Neither of the author’s surviving
sons from his prior marriage were parties to this
agreement. Under § 304(c), however, the sons held
termination rights.  Subsequently, one son and the
surviving daughter of the other son (deceased) served
the publisher with notice of termination.  The district
court correctly held that to the extent the widow’s 1994
revocation and re-grant of rights operated to divest the
author’s son and granddaughter of their statutory
termination rights, it was void as “an agreement to the
contrary” under § 304(c)(5) of the Copyright Act. 
Steinbeck v. McIntosh & Otis, Inc., 433 F. Supp. 2d 395,
402 (S.D.N.Y. 2006). 
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On appeal, the Second Circuit reversed on similar
grounds to those relied on by the Ninth Circuit in
Milne, holding that the 1994 Agreement expressly
superseded the 1938 agreement and as such, there was
no pre-1977 copyright grant to terminate. Steinbeck,
537 F.3d at 202. Following Milne, it held that the
purpose of the statute was satisfied because
Steinbeck’s widow had used her putative termination
right as bargaining power to renegotiate the original
author-publisher agreement, at the expense of the
statutory rights of the author’s son and granddaughter. 
Id.


The instant case which relied on Milne and
Steinbeck could not be more dissimilar, and thus
demonstrates the grave problems which ensue when
the lower courts substitute their own beliefs and policy
rationalizations for the balanced judgments of
Congress and fail to enforce the unmistakably plain
language of a statute. The separation of powers bars
courts from undermining legislative decisions as was
done here.  “[I]n our constitutional system the
commitment to the separation of powers is too
fundamental for [courts] to pre-empt congressional
action by judicially decreeing what accords with
‘common sense and the public weal.’”  Tennessee Valley
Auth. v. Hill, 437 U.S. 153, 195 (1978).  This deference
applies with equal force to copyright law. Eldred v.
Ashcroft, 537 U.S. 186, 212-13 (2003).  In this case, it
belies all belief that a modest pension agreement with
relatives of the author, who held no rights in
Superman, could be construed to block the explicitly
inalienable and extremely valuable statutory
termination right of the author’s lawfully designated
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executor, in whom Congress specifically vested that
right.  


This decision and those it relied upon thwart
Congress’s objective to safeguard the authorial
termination right and invite all kinds of opportunistic
conduct by grantees to circumvent it.  These decisions
undermine Congress’s intent to relieve authors from
unremunerative transfers so that they and their
statutory heirs could finally participate in the proven
value of their creations.  They provide an easy road
map for publishers, that can expend their superior
resources to anticipatorily block termination without
having to provide adequate benefits to authors and
their families, easily defeating Congress’s objectives
and divesting the Act’s intended beneficiaries.  They
encourage grantees to simply re-do pre-1978 copyright
grants with self-interested copyright owners or
successors (e.g., a middleman), who stand to lose from
the exercise of statutory termination, or, as here, to
make after-the-fact contract claims that this was their
supposed intention.  


This reverses Congress’s intent, and provides a
windfall to publishers and copyright successors, in the
form of the extended renewal term, at the direct
expense of the intended beneficiaries of the Copyright
Act’s termination right.  Publishers would need only
enter into or find some post-1977 document with
general release language, as in this case, or some
adjustment to a term(s) of a pre-1978 grant and claim
that this non-terminable agreement “supersedes” or
“novates” the pre-1978 grant.  Authors and their
families who dare to exercise the termination right will
face ever-more protracted courtroom battles,
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perpetuating the very author-publisher imbalance
Congress expressly sought to remedy.


It is well known that the concentration of the media
and publishing industries within the Ninth and Second
Circuits gives them disproportional power in interpret-
ing the Copyright Act. In the instant case two judges of
a Ninth Circuit panel (Reinhardt, J., Sedwick, D.J.)
enshrine a precedent that eviscerates a policy objective
Congress has pursued for over a century. 


III. THE QUESTIONS PRESENTED ARE OF
NATIONAL IMPORTANCE BECAUSE AT
STAKE ARE THE STATUTORY RIGHTS OF
THOUSANDS OF AUTHORS AND ARTISTS


Amici believe that without this Court’s intervention
these decisions mark the death of the termination right
by allowing it to be easily circumvented.  In fact, the
decisions provide a roadmap and effectively gut any
meaningful ability of the tens of thousands of artists
and authors represented by amici to avail themselves
of the statutory benefits Congress bestowed on them.
They substitute Congress’s clear articulation in the
Copyright Act with interpretations of state contract law
under which “any agreement to the contrary,”
apparently means “some agreements to the contrary”
depending on the court’s particular policy views.   


Under Milne and Steinbeck, courts must not only
apply state law to determine whether a pre-1978
copyright grant was impliedly superseded, but also
determine whether the re-grantor possessed termina-
tion rights that could currently or soon be exercised,
and whether such rights had in fact been used as
bargaining leverage, and were exchanged for adequate
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compensation.  In this case, the Ninth Circuit disre-
garded even that.  It hastily disposed of the Shuster
estate’s statutory termination rights by reading an
“implied novation” of Shuster’s original copyright
grants, under purported New York law, into an irrele-
vant 1992 pension agreement between DC Comics and
Shuster’s siblings who lacked the legal authority to do
so.  Their half-page agreement neither mentioned
Superman nor identified the original copyright grants
it supposedly extinguished.  The court of appeals
accomplished all this inferentially, and on DC Comics’s
motion for summary judgment no less, in a perfunctory
opinion which divested the Shuster estate of intellec-
tual property worth hundreds of millions of dollars.  In
a word, the decision is outrageous.


Almost as troubling was the Ninth Circuit’s
apparent endorsement of this decision by swift denial
of the Shuster estate’s petition for rehearing en banc,
even though the decision concerned important Ninth
Circuit precedents and had been rendered over a
dissent by Judge Thomas who unsurprisingly arrived
at the opposite conclusion, while still focused on state
law rather than the Copyright Act and the federal
questions at issue.


None of these state-law inquiries into contractual
machinations is a proper substitute for federal
copyright law or a reliable method of determining a
federal property right. If federal law can be avoided “by
ad hoc accommodation” of the contract laws “of every
State, then the scope of federal regulatory power would
vary in accordance with the kaleidoscopic variations of
local contract law.”  N. Natural Gas Co. v. State Corp.
Comm’n of Kan., 372 U.S. 84, 98 (1963). 
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The need for national uniformity in our copyright
laws and certainty as to copyright ownership is
particularly acute given the tremendous economic
importance of our copyright-driven industries (e.g.,
computer software, movies, television, music,
videogames, publishing).


Furthermore, federal copyright law is designed to
enrich our culture and our economy by providing
financial incentives for authors to create new works. 
See Mazer v. Stein, 347 U.S. 201, 219 (1954) (“The
economic philosophy behind the [Copyright] clause …
is the conviction that encouragement of individual
effort by personal gain is the best way to advance the
public welfare through the talents of authors [] in ‘[]
useful Arts.’”); see also Twentieth Century Music Corp.
v. Aiken, 422 U.S. 151, 156 (1975). By allowing the
remedial termination right to be easily circumvented,
and injecting great confusion and uncertainty into the
law, the decisions frustrate this fundamental objective. 


Absent faithful interpretation of the Copyright Act,
and a clear statement of the law from this Court,
litigation in this area will increase significantly, given
that the Act’s termination rights apply to hundreds of
thousands of works, many of which have significant
economic value.  In light of the flexible contractual
dodge endorsed by the Ninth and Second Circuits,
which hold a near monopoly on copyright decisions,
protracted litigation is almost certain to follow any
notice of termination regarding a significant work,
chilling the exercise of this important federal right. 
This not only harms the thousands of authors
represented by the amici but is to the detriment of the
millions who rely on a robust commercial environment
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that maximizes the ability of artists and authors to
paint, draw and write for the enrichment of all.


IV. CONCLUSION


The termination right is one of the five defining
features of the Copyright Act and for copyrighted works
created before January 1, 1978, it was designed to
cover both the 19-year and 20-year extensions of the
copyright renewal term under the 1976 Act, and the
CTEA, respectively. Amici are astounded that both the
Second Circuit and the Ninth Circuit—despite the
unambiguous language of the statute, the explicit
explanations provided by the House and Senate
Reports, and the cumulative weight of it 20-year
legislative history—could brush aside this potent
statutory trail and divine enough wiggle room to
summarily deny the timely exercise of an author’s
termination right.  There is no wiggle room in the
statute.  Under Section 304, an author, his statutory
heirs and estate enjoy an un-waivable right to
terminate prior copyright assignments.  


The artists and authors represented by the amici
are irreparably harmed by the erroneous precedents
expanded by the decision below.  The lower courts
disregard for the statute leaves amici particularly
vulnerable to the unequal bargaining power the
termination regime was intended to ameliorate. This
Court should exercise its authority to ensure uniform
application of the Copyright Act’s explicitly inalienable
termination right and to prevent its defiant erosion by
the lower courts.
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APPENDIX A 


This amicus brief is joined by the following
organizations: 


National Cartoonists Society (NCS) 


NCS is the world’s largest and most prestigious
organization of professional cartoonists. The NCS
membership roster includes over 500 of the world’s
major cartoonists working in many branches of the
profession, including newspaper comic strips and
panels, comic books, editorial cartoons, animation, book
illustration, and more. NCS’ primary purposes are to
elevate the ideals and standards of professional
cartooning in its many forms; foster a social , cultural
and intellectual interchange among professional
cartoonists; and stimulate recognition and appreciation
of the art of cartooning by the general public. 


Association of American Editorial Cartoonists
(AAEC) 


AAEC is a professional association formed to promote
the interests of staff, freelance and student editorial
cartoonists in the United States. AAEC fosters
communication and networking year-round and its
annual convention allows member cartoonists to
consider issues through panel discussions and guest
speakers.  AAEC also sponsors a “Cartoons for the
Classroom” program designed to aid educators at all
levels in teaching history, economics, social studies and
current events.
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Illustrators Partnership of America (IPA)


IPA launched in 1998 to establish a national network
of freelance illustrators that could join in promoting
long-term professional and economic interests unique
to their occupation. IPA’s primary purposes are to
advise illustrators on the protection and management
of their intellectual property rights, including
opportunities afforded by emerging technology and
secondary markets; define and uphold professional
standards among illustrators to protect against unfair
business practices; and promote the awareness and
exhibition of illustration as an art form. Since its
grassroots inception, the IPA has preserved the
integrity of the craft and effected positive change to
help artists compete in a rapidly changing business and
technological environment. In 2007, the IPA expanded
their efforts by initiating the American Society of
Illustrators Partnership.


American Society of Architectural Illustrators
(ASAI) 


The American Society of Architectural Illustrators
(ASAI) was founded in 1986 as a professional
organization to represent the business and artistic
interests of architectural illustrators throughout North
America, and now includes over 450 practitioners
worldwide among a total of eighteen countries. The
Society’s principal mandate was and remains the
fostering a professional community and network,
raising standards of architectural drawing, and
educating the broader public about the important use
of architectural illustration as a conceptual tool. The
Society also assists in the advancement of the art and
profession in a number of significant ways: as a referral
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agency for those seeking the services of a perspectivist,
as a clearing-house for ideas and discussions about
architectural illustration, and a sponsor of regional and
local member activities. ASAI members have authored
and contributed to numerous sourcebooks and
reference publications during its history. By promoting
the highest achievements in the illustration of our built
environment, ASAI and its dedicated, passionate
members continue to further the quality of the work, to
benefit enthusiasts of architectural illustration and its
end, architectu 


Association of Medical Illustrators (AMI) 


Since its establishment in 1945, AMI has codified the
medical illustrating profession by accrediting graduate
programs using a rigorous set of academic standards
and guidelines; establishing a scholarly journal to
disseminate knowledge and skills; and launching a
board certification program. Medical illustrators are
highly specialized visual artists that apply their
interdisciplinary skills to further medical and scientific
understanding for purposes of teaching, research,
marketing, or demonstrative evidence in the
courtroom. They have graduate level training or higher
and possess dual skills in science and visual
communication. Scientific and medical concepts are
taught visually, and the diverse expertise of medical
illustrators using a wide variety of media makes it
possible to convey complex aspects of anatomy, biology
and related scientific disciplines. As creators of original
work that they may assign, the members of AMI have
a direct interest in the realization of Congress’
objectives regarding the termination right.







App. 4


Guild of Natural Science Illustrators (GNSI) 


The Guild of Natural Science Illustrators, Inc. is an
international non-profit organization comprised of
individuals in the field of natural science illustration.
The Guild connects individuals in the field, assists
those with the desire and ability to enter the profession
and promotes better understanding of the profession to
the general public and prospective clients. From its
inception in 1968, the Guild has had the support of the
National Museum of Natural History, Smithsonian
Institution. Membership has burgeoned to nine
hundred fifty-three members representing individuals
living in all fifty states, the District of Columbia,
Puerto Rico and twenty-three foreign countries. Much
of the work created by natural science illustrators is
published in books, journals, and magazines but is also
utilized in other venues such as museum exhibitions
and the internet.


American Society of Aviation Artists (ASAA) 


ASAA is a non-profit organization that allows members
to share special aviation knowledge and traditional
artistic processes necessary to the creation,
improvement and public appreciation of aviation art.
Since its incorporation in 1986, ASAA has pursued its
mission of connecting aviation and aerospace artists in
an effort to accurate and artistically creative
representation of the machines, events, and people
involved in the history of flight and the premiere
technology of our time.. Aviation and aerospace art
necessitate high standards of excellence  and ASAA has
fulfilled that need through its annual exhibitions and
forums, regional meetings, scholarship programs, a
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quarterly journal, and of course, the member
networking that a professional art society provides.
 
San Francisco Society of Illustrators (SFSI) 


Established in 1961, The San Francisco Society of
Illustrators promotes illustration, encourages
independence, fair practices and personal artistic
excellence as its goals. For several decades, SFSI
members have participated in the US Air Force
Documentary Art Program and the National Parks Art
Program, resulting in several works now permanently
on display at the Department of the Interior in
Washington DC.. SFSI members have also been
involved with the National Aeronautics and Space
Administration in documenting various NASA
activities. Today many of the members are known
nationally for their illustrations, which appear
throughout the country in books, periodicals, postage
stamps, advertisements, publications, television and
film. 
 
The Illustrators Club of Washington DC,
Maryland and Virginia (IC) 


IC is a non-profit, all-volunteer trade association
dedicated to promoting the art and business of
illustration since 1986. IC’s membership network
includes professional illustrators, graphic designers,
educators, students, vendors and related businesses. IC
provides a broad palette of resources, programs and
opportunities to educate and benefit members, art
buyers and the general public. The club strives to
protect the rights and interests of all members, while
maintaining high standards and encouraging fair
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business practices throughout the graphic arts
community.


Pittsburgh Society of Illustrators (PSI) 


Formed in 1996 as a social and business networking
outlet for free-lance illustrators, PSI quickly morphed
into a sophisticated trade organization with the aim of
achieving closer social and professional contact among
local illustrators; cultivating and strengthening the
profile of the illustration art form in the Pittsburgh
region by exhibiting and promoting members’ work of
the highest aesthetic caliber; acquainting Pittsburgh
art patrons with members’ work; hosting visiting
illustrators, lecturers, and teachers; and fundraising
and donating (including but not limited to scholarships)
to worthy and needful college age art and design
students pursuing the illustration craft.


Society of Illustrators Los Angeles (SILA) 


The Society of Illustrators of Los Angeles was founded
in 1953 to promote the professional status of
illustration as well as foster philanthropic and
educational goals. From this small beginning it has
grown to a very productive membership whose work is
seen nationally by millions each year via all printed
media, television, films, the Internet and gallery
exhibitions. SILA has close to 200 members and is
firmly established as the major professional art entity
on the West coast, providing significant contribution to
the vitality of the community as well as the nation.


The Society of Illustrators San Diego (SISD) 


The Society of Illustrators San Diego was formed in
1989 to promote awareness and abilities, to network
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among each other and with professionals in related
fields, to create programs and activities for educational
growth, and to provide social interaction for people who
share similar experiences and interests. SISD provides
a forum for guest speakers to show their work, talk
about their experiences as a professional illustrator,
and demonstrate their style and techniques.
Additionally, SISD assists members with the business
side of illustration, by offering pricing sessions, panel
discussions on illustration buying and marketing; and
lectures covering future illustration trends. 
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APPENDIX B 


The following illustrators, cartoonists, and
artistic professionals individually joined this
amicus brief to show their support: 


Clay Bennett 
Five-time Recipient of the Pulitzer Prize for editorial
cartooning, two-time recipient of the United Nations
Political Cartoon Award, and recipient of the RFK
Journalism Award, Sigma Delta Chi Award, the
National Journalism Award, the National Cartoonist
Society’s Award for Editorial Cartoons, the John
Fischetti Award, the Overseas Press Club Award, and
the National Headliner Award, Mr. Bennett has earned
almost every honor his profession has to offer. Mr.
Bennet is a former president of the Association of
American Editorial Cartoonists and his work is
syndicated internationally. 


Mike Peters
Pulitzer Prize winning editorial cartoonist and Sigma
Chi Hall of Fame inductee, Mr. Peters is also the
creator of the comic strip Mother Goose Grim, which is
syndicated in 500 newspapers with an estimated daily
readership of 100 million. Mr. Peters is also the
recipient of National Cartoonists Society Reuben award
for Outstanding Cartoonist of the Year, the RFK
Journalism Award, the Overseas Press Club Award,
and numerous other distinctions.


Mark Fiore
Pulitzer Prize-winning political cartoonist, recipient of
the RFK Journalism Award, and Society of Professional
Journalists’ James Madison Freedom of Information
Award, Mr. Fiore was referred to as “the undisputed
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guru of the form” by the Wall Street Journal. His work
has been featured on the San Francisco Chronicle’s web
site for over ten years as well as on websites for
Newsweek, Slate, CBS News, Mother Jones and NPR.
Fiore’s political animation has been featured on CNN,
Frontline, and cable and broadcast outlets across the
globe.


Nick Anderson 
Pulitzer Prize-winning editorial cartoonist currently at
the Houston Chronicle and syndicated in over one
hundred newspapers, Mr. Anderson is also the
recipient of the Society of Professional Journalists’
Sigma Delta Chi Award, the National Press
Foundation’s Berryman Award, and the Charles M.
Schulz Award for best college cartoonist in the United
States.  


Liza Donnelly
Award-winning and internationally celebrated
cartoonist at The New Yorker Magazine for over 30
years, author of fifteen books, and a Cultural Envoy for
the US State Department where she travels around the
world speaking about freedom of speech, cartoons and
women’s rights.


Hilary Price 
Creator of the nationally-syndicated comic strip
Rhymes with Orange and three-time recipient of the
Best Newspaper Panel Cartoon Award from the
National Cartoonists Society. 


Pat Brady 
Creator of nationally syndicated comic strip Rose is
Rose and recipient of the National Cartoonists Society
Reuben award for Outstanding Cartoonist of the Year.
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Brian Crane 
Cartoonist for nationally syndicated comic strip Pickles
and recipient of the National Cartoonists Society
Reuben award for Outstanding Cartoonist of the Year.


Bill Griffith 
Creator of comic strip Zippy, currently syndicated in
more than 100 newspapers.


Sergio Aragones 
Cartoonist for Mad Magazine, creator of comic book
Groo the Wanderer, and nine-time recipient of the
Harvey Award for Humor.


Mason Mastroianni 
Cartoonist for internationally syndicated comic strip
B.C. and grandson of the comic’s creator, Johnny Hart.


Rob Rogers, Pulitzer Prize finalist and editorial
cartoonist for Pittsburgh Post-Gazette.


Mark Parisi, Cartoonist for nationally-syndicated
comic strip Off The Mark and two-time recipient of the
National Cartoonists Society Best Newspaper Comic
Panel.


Bill Morrison, Comic Book Editor for The Simpsons
and the Walt Disney Co.. 


John Kovaleski, Artist for Mad Magazine.


Michale Jantze, Cartoonist for syndicated comic strip
The Norm.


Terri Libenson, Cartoonist for syndicated comic strip,
The Pajama Diaries.


Daniel Beyer, Cartoonist for syndicated comic strip,
Long Story Short.
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Jem Sullivan, Cartoonist for Hallmark Greeting Card.


Jan Elliot, Cartoonist for comic strip Stone Soup.


Oliver Simonsen, Animator for the feature film
Cerebus the Aardvark.


J. David Spurlock, Artist-writer-creator of The Space
Cowboy and The Edge.


Dave Blazek, Creator of Loose Parts and Biz. 


Ed Siemienkowicz, Creator of comic book Chrome
and Dust.


John Lotshaw, Creator of web-comic Accidental
Centaurs.


David Lawrence, Editor at Red Giant Comics.


Arlen Schumer, Author of The Silver Age of Comic
Books.


Steve Conley, Author of Bloop and Astounding Space
Thrills.


Tim Mellish, Artist of comic Truth be Known.


John Patrick Auchter, Creator of Everyday People
and Auchtoon.


Dan Thompson, Artist for comic strip Rip Haywire. 


Donna A. Lewis, Cartoonist for comic strip Reply All.


Norm Feuti, Cartoonist for comic strip Retail.


Mary Peaco Todd, Cartoonist and author.


Steven Brower, Author, comic historian, designer,
and illustrator.
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Derf Backderf, Cartoonist, graphic novelist.


Bob Englehart, Editorial Cartoonist.


Daryl Cagle, Editorial Cartoonist.


James E. Lyle, Comic book artist and illustrator.


Dan Collins, Cartoonist.


Mike Lynch, Cartoonist.
 
Michael Pohrer, Cartoonist.


Richard A. Braley, Cartoonist.


William Carr, Cartoonist.


Stacy Curtis, Illustrator.


Bucky Jones, Illustrator.


Janee Trasler, Illustrator.


Ed Steckly, Illustrator.


Mark Brewer, Illustrator.





		Comments of the Association of Medical Illustrators on Copyright Office Visual Artists Inquiry for Board Review 07-21-15

		Final Amicus Brief 06-13-14

		13-1523 Amici Lehman










July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U. S. Copyright Office 
101 Independence Ave. S.E.  
Washington, DC 20559-6000 
 
Re: Notice of Inquiry, Copyright Office, Library of Congress 
     Copyright Protection for Certain Visual Works (80fr23054) 
 
Dear Ms. Pallante  
 
I am writing to ask that you create policy to protect visual authors and their exclusive rights, and 
support a sustainable environment for professional authorship.  
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 
Simply put, sharing our creations so that prospective buyers & customers involves the Internet. 
Which means we can easily lose control over how and when our works are used and shared. 
Often leaving the creator out of the process, while others gain from our labors.  
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or Illustrators? 
 
Keeping control of our created visual works. Our voices are lost in the vastness of works which 
so many artist are fighting to get back.  
 
3. What are the most significant registration challenges for photographers, graphic artist, and/or 
illustrators? 
 
Money, plain and simple. Individual artists have limited resources in gearing their work to the 
masses. Registering each and every piece becomes the single hardest part. Photographers 
registering an entire portfolio from a single wedding can consist of 2,000 - 5,000 photos. The 
logistics simply do not exist to allow a meaningful adherence to this.   
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations? 
 
Tracking down the original creator of works, is probably the most difficult. Once images are 
shared, original sources vanish. Coherent watermarks & tags help, but are not perfect.   
 







5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic art works, and/or illustrations under the Copyright Act?  
 
From where I work, as a freelance artist, I constantly feel the weight of of copyright stack against 
me. Large agencies & companies which are better funded and connected, getting the better 
representation. I know people who are at companies and those who are freelancers. Feeling our 
intellectual property getting taken from us, hurts us, and those that will follow. The industry 
suffers.  
 
Please. Please. Please consider the smaller, underrepresented voices of freelance artists who 
lack the resources to fund campaigns & be heard as loudly.  Please, consider the rising youth of 
our nation who will be burdened with a law that no longer covers the talents they possess, 
unless they have deep, well funded pockets.  
 
Thank you, 


 
Brian "Buckaroo" Ballinger 
 
A freelance photographer & artist. Some of us enjoy working on a smaller scale, it improves the 
quality of our life & passion to pursue our creative selves.  








Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


Copyright law is not an abstract legal issue. Our copyrights are our assets. Licensing them is how we 
make our livings.  As a photographer and website and graphic designer copyright law is not an abstract 
legal issue. Our copyrights are our assets. Licensing them is how we make our livings.   
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
Existing copyright law has opened the door to abusive business practices by 
permitting work-for-hire contracts. When these agreements are imposed on freelance 
artists, they deprive the artist of authorship and designate the commissioning party as 
the art's creator. The artist becomes a de facto “employee" for the sole purpose of 
forfeiting copyright, but receives none of the benefits of "legal" employment. The artist 
is treated as an independent contractor in every other way: covering overhead, 
supplying his or her own tools of the trade, workspace, training, and covering his or 
her own liabilities, retirement, insurances and other costs of business. Work-for-hire 
undermines the very principles of authorship embodied in Article 1, Section 8 of 
the Constitution. I believe it would be a step forward for American artists if the US 
Copyright law was amended to repeal work-for-hire imposed on independent 
contractors. Add commercial registries that have already radically undermined the 
markets for creative artists and there is every reason to believe that if registration is 
reintroduced as a condition of protecting our work that the new for-profit registries 
would act in the same ruthless way charging $150 per image or more to accept the work with 
commissions that range from 50% to 90%. 
 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
 
The high cost of legal fees in an infringement lawsuit.  Under current law, a copyright owner who has 
registered his copyright can get statutory damages and attorneys fees. As a result, it is possible to find a 
contingency fee lawyer to take these cases (i.e., 
copyright owner doesn't have to pay lawyer). In addition, the copyright owner usually finds that he gets 
more in settlement than he pays in legal fees. If a copyright owner has NOT registered his copyright, he 
can only get actual damages. It is usually impossible to find a contingency fee lawyer for these cases. 
Moreover, it is often not wise for 
the copyright owner to litigate these cases anyway, because the settlement value is so small. Under the 
orphan works legislation, ALL infringement scenarios would 
be the same as if the copyright owner has NOT registered his copyright, and he can only get actual 
damages. "Without the deterrent of statutory damages and attorneys' fees, and without a permanent 
injunction against repeat offenses by the same infringer, this experience would now act as an incentive 
for the infringer to exploit other uncredited, and therefore effectively orphaned, images by other artists. In 
effect, he has discovered that infringing artists is a rational business decision, and this would be the same 
for other infringers." 
 
What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 
 







Volume, expense, paperwork and time – and if the US returns to the bad 
old days of registration, ruthless competition from the registries themselves. 
Many graphic artists produce that many images (including published and unpublished works) in a year. 
To register those images, the artist would have to locate them, unframe them if necessary, scan them, 
spot them, color correct them, keyword and catalog them, return them to their files or frames, add 
metadata and fill out registration forms for each one for at least two registries. All of that would take 
thousands of hours. And all this non–income-producing time would have to be stolen from time that the 
artist would otherwise be using to create new work. All of my work was done under the existing copyright 
law, which did not require me to register anything. To comply with the kind of provisions proposed in the 
Shawn Bentley Act, I would estimate – based on my own experience digitizing work – that it would cost 
me way more than I could afford and take me at forever to comply with the law. There is no way I can 
afford that expense, and at my age, the thousands of hours I would have to commit to the effort would 
effectively end my creative life. Worse, it would make me the unpaid employee of the registries. They 
would not only be getting my art for free. The law would force me to spend my time and money 
processing it for them. Then they would charge me maintenance fees and commissions for clearing my 
rights for clients – clients, who at the moment are still mine but would in time become theirs. There is no 
way I would comply with a system like that even if I could afford to. Under the Shawn Bentley provisions, 
there would be no way I could stop infringers from harvesting my "orphans" and Photoshopping them into 
cheap "derivatives." I and every other artist in the world would then have to compete at a disadvantage 
against commercial infringers licensing ghosts of our own works. But the 1976 Act was a definite 
improvement for artists. Although it is hardly perfect, I could not have had the career I've had without it. 
The new proposals would be worse for us than the pre-76 law. The new technologies available to 
infringers would make it worse. And so if these proposals are ever enacted into law, when young artists in 
the future ask me for career advice, in all good conscience, I would have to tell them to consider another 
career. 
The best solution for artists would NOT be to re-introduce registration, but to do away 
with it entirely, as has been done with copyright registration in the rest of the world. 
 
 
 
 
What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
I would suggest that where the current copyright law is working, it is working as intended, compelling a 
certain rigor regarding the use of work that I fear will be lost entirely if the laws currently being proposed 
are liberalized to permit massive commercial infringement. As I understand it that in libraries and 
museums most recent filings with the Copyright Office, they believe that recent legal decisions expanding 
fair use exceptions are all libraries and museums need for their purposes. If that's the case, then the 
original justification for orphan works legislation has vanished and the cause stands exposed as simply a 
drive to permit the commercial infringement of copyrighted art by working artists. And since there can be 
no just excuse for that, I, like most of my people I know, believe that the orphan works crusade should be 
dropped and copyright law strengthened to "promote the useful arts." 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
I was concerned to hear from others of the claim in the Copyright Office's 2015 Report that there is 
already a "credible" visual arts registry that "functions as a 'hub' connecting 
registries in eighty-eight countries, and provides both literal and image-based searches." If this is true why 
has no one hear of it? Sure there are many wannabe registries, beta sites, etc., But not a single one of 
them is even remotely ready to start licensing work to the public. And even if someday they ultimately 
develop the necessary technology – it would still take decades for artists to load up their works – if they 
could afford to. Such a registry would not solve the problem of all the preexisting works for the last 70 
years that are still under copyright. Scanning and digitizing such works would be impossible with any 
conceivable technology. 







The concept of creating an inclusive, cost effective database for imagery is impossible. Not possible. Not 
feasible. Not cost effective. And if there were multiple, smaller databases, not workable. 
A registry would only benefit corporations…REMEMBER corporations don't create. Individuals do. And if 
Congress chooses to certify a couple of visual art supermarkets that only corporate image banks could 
afford to patronize, the US government itself would be striking another blow against the small business 
owners who actually create new art. And in doing so, it would strike a blow against art itself, and with it, 
the public interest.   
 
We are already losing out to massive secondary licensing already taking place in the reprographic rights 
markets. I have been informed that in the US this licensing has been going on for over 30 years, with 
combined revenues of roughly $300,000,000 annually. With no royalties going to the creator/copyright 
holder. So unless something is first done to correct the current system, I fear that the creation of an 
extended collective licensing program will only serve to lock artists out of their secondary rights income 
forever. Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It 
may not be a perfect solution to the current black hole that is reprographic licensing in the US, but it 
contains a provision that would create an honest visual arts collecting society that would begin returning 
lost royalties to artists. This would at least start to bring transparency, accountability and justice to artists' 
secondary licensing rights, and I thank the Copyright Office for recommending this bill to Congress. 
 
Sincerely 
 
Jill Marci Sybalsky 








 
 


Response to Notice of Inquiry (“NOI”) on Copyright Protection for Certain Visual Works 
 
Introduction and Background 
 
Imagewiki is pleased to provide these comments in response to the Notice of Inquiry (“NOI”) on Copyright 
Protection for Certain Visual Works (Docket No. 2015–01) dated April 24, 2015.  


 
Imagewiki is a technology company providing a practical market-based solution to the problem of unlicensed 
sharing of visual works online. Imagewiki has built a technological framework designed to make copyright 
compliance easier for online service providers (“OSPs”) such as social media sites. Many OSPs provide 
their users with platforms on which to discover and/or share content which often belongs to third parties. 
Imagewiki’s technology helps such OSPs identify the image content uploaded to their sites and follow the 
predefined usage rules specified by the owners of those images. 
 
In addition, Imagewiki maintains a free wiki-based registry (available at http://www.image.wiki) that offers a 
crowdsourced solution to the Orphan Works problem by allowing the public to add or vet ownership 
information for visual works (photographs, graphic artwork, and illustrations), which may or may not have a 
registered copyright. 
 
While the Orphan Works issue is a serious obstacle to a functioning marketplace for visual works online , 
one of the most significant challenges for rights holders is to devise a monetization strategy that accounts for 
the widespread use of their work on many OSPs. Such widespread infringement is enabled by unrestricted 
access to image content, poor awareness of copyright issues, and a lack of viable options for users to 
exercise their rights as set forth in the Digital Millennium Copyright Act (“DMCA”). 
 
Registries as a Solution to the Orphan Works Problem 
 
Various image owners and commercial users of creative works have affirmed the need for a centralized 
image ownership database searchable by reverse image lookup. Registration, proper use, licensing and 
enforcement of copyright on digital works depend on a streamlined identification and searchability system. 
Each step in that process contains a fail point today, and would be aided by such a centralized database 
and automation layer. 
 
The Copyright Office is aware of this problem and its importance as the root of many associated problems 
for digital image use. The PLUS Registry (Picture Licensing Universal Standard) and a few other registries 
were established as attempts to solve the problem of Orphan Works and facilitate connections between the 
underlying image creators, rights holders, distributors, licensors, and licensees. Such registries have been 
making progress in this endeavor. However, with little immediate economic incentive for rights holders to 
register images, those registries have yet to acquire the critical mass necessary for tangible relief of the 
licensing challenges created by orphaned works. In a sense, the problem is a paradoxical one: a clear profit 
model cannot exist in the absence of `a centralized content registry, and a content registry cannot arise 
without a clear profit model. 
 



http://www.image.wiki/





Meanwhile, images for which there exists ownership metadata are continuously being divorced from that 
metadata and disseminated across the internet faster than these registries can index them. In the photo 
industry, a multitude of stock photo libraries now have high quality image licensing outlets equipped with 
discovery tools and shopping cart features to make legitimate licensing of visual works easier for commercial 
licensees. Nonetheless, many potential licensees find works suitable for their needs by searching the web at 
large, for instance on image search engines. Many of those suitable images are either orphans or effectively 
orphaned because of a lack of a cohesive registry. 
 
Imagewiki supports all industry registries and provides its own community-sourced registry built on wiki 
principles to allow knowledgeable parties the opportunity to contribute to the solution. The purpose of the 
wiki approach is to make the solution available to the types of image creators, such as amateur 
photographers or users of photo applications such as Instagram, who many not be sophisticated enough to 
submit their content to an industry registry. Until the available registry solutions reach the required critical 
mass, even the most informed potential licensee who is willing and able to perform the most diligent of 
searches will have no easy way to license an Orphan Work. 
 
Social Sharing Defies Proposed Legal Categorization 
 
There is general consensus among rights holders that any unlicensed publishing of copyrighted material on 
social media platforms by commercial entities must be taken seriously. However, those same rights holders 
have a range of opinions about the significance of ‘social sharing’ of copyrighted works by individuals 
without a commercial purpose. Some in the image licensing industry view the rampant unlicensed personal 
use of images on social platforms as a serious problem, while many others see it as simply an unavoidable 
cost of doing business. The latter view is understandable because although the DMCA provides recourse for 
infringements when they are found, it does not remove the onus from the copyright holder to locate all the 
uses of their works across the multitude of online websites, which is a burdensome, if not impossible, task. 
Even when content owners have the resources to identify a substantial number of infringements, they must 
then determine which of those uses are commercial in nature and further, which of those commercial uses 
are unlicensed. After handling infringing commercial uses, they are still left with unsatisfactory modes of 
action to handle the leftover personal-use cases.  
 
An individual who shares unlicensed third party content may do so to express some sentiment, to share 
something of interest or to establish social “clout.”  Most of the users who share images on these platforms 
are unaware of copyright compliance laws, or assume they are already accounted for in the OSPs’ terms of 
use, and proceed to flood platforms with infringing posts. Attempting to pursue any legal action or to request 
a retroactive license fees against all individual users would be logistically and financially impossible. Without 
compensation as a likely outcome, the content owner may elect to issue DMCA takedowns. Unfortunately 
for content owners and OSPs, this path requires tremendous effort. Some Imagewiki contributors have 
expressed concern that issuing DMCA takedown notices could result in a negative reaction from the general 
public, who are unaware of their infringing behavior. Other contributors to the Imagewiki database, 
especially those who own iconic content, are cautious about issuing DMCA takedowns out of concern 
concerned about alienating any users from their brand. 
 
The proposed Shawn Bentley Orphan Works Act of 2008, S. 2913, along with the corresponding House bill, 
H.R. 5889, excluded the issue of social personal use altogether. The legislation would only provide limited 
remedies against an infringer who can prove that he or she has performed “a reasonably diligent search in 
good faith to locate the copyright owner before using the work,” filed a “Notice of Use,” and provided 
attribution to the owner of the copyright. Most social users are unlikely to perform such due diligence. 







However, since the legislation would have protected uses that are “charitable, religious, scholarly, or 
educational” in nature, many infringers in the social personal use category may claim that their uses fall into 
those categories. Therefore, implementing a system that allows owner-defined rules for social use could 
preemptively alleviate the need to resolve ambiguity in many use cases. 
 
Despite the lack of proactive options available for content owners to combat infringing personal use, ignoring 
these cases sets a dangerous precedent regarding the use of copyrighted image content online. As long as 
this problem exists, OSPs will be able to use third party content to drive engagement by users, and can 
therefore benefit financially from unlicensed copyrighted material. In effect, OSP’s benefit from infringement 
even if they are not directly responsible for it. 
 
Proactive Instead of Reactive Licensing for Social Personal Use 
 
It is our position that online use of copyrighted material in a social and personal context simultaneously 
presents monetization opportunities as well as the opportunity to solve various related problems with the use 
of copyrighted material online (including but not limited to Orphan Works). By utilizing a technological 
framework such as the one built by Imagewiki, in partnership with content owners, other registries, and 
OSPs, the visual works industry has the best chance to solve these related problems for image owners and 
users.  
 
Users’ image sharing behaviors on OSPs are entrenched. Any attempt to educate such a vast consumer 
group about licensing would be futile. Hence, a licensing solution for personal use of images on social media 
must involve a distributed, proactive, and automated approach. In Imagewiki’s particular model, the content 
owner defines proactive usage rules for certain images in a personal non-commercial setting on various 
OSPs. Various OSPs can continuously request live-time image identification and usage rules from 
Imagewiki (automated and at mass scale) in order to implement a policy that pre-empts DMCA takedowns, 
does not affect user behavior, and satisfies the content owner. 
 
Imagewiki is currently negotiating with various OSPs on behalf of visual work rights holders. Imagewiki 
respectfully recommends that the Copyright Office propose legislation designed to address monetization and 
licensing, in particular, requiring or incentivizing OSPs which allow unregulated uploads of image content to 
take a more active role in attempting to programmatically identify image content. This would reduce the 
sisyphean task placed on rights holders and the overall tension caused between rights holders, OSPs, and 
their users as a result of DMCA takedowns.   
 
 
 
 
 
 








From: Christine Mitzuk


July 22, 2015


Dear Sir of Madam,


I've been working in the arts since 2006 and professionally since 2011. Specifically I've been doing 
freelance illustration for companies and individuals. I work mainly in the fantasy and science fiction art
genre. My work has been published in some literary publications, as well as games, and a calendar. I 
also create my own art and sell the originals, and reproductions in various forms. I also paint in the 
manner of traditional realism (portraits, still life, landscapes). I earned a B.S. through a large university,
and then studied for 5 years in an atelier where they teach tradition realism blended with Boston 
Impressionism. Through working professionally and having work published, I've earned a reputation of
being a knowledgeable, reliable, and skilled artist so people take art classes from me and continue to 
hire me commercially. Part of this is because I have control over my images.


In 2013 I had a commercial commission to create 13 images for a calendar. The contract stated I owned
the copyright to all 13 and could resell the images in other forms (just not to a similar company or  
similar project). I was paid for the work and for giving the company rights to reproduce the images for 
that calendar. Even after my work was published I am still making money from several of those 
images. I sell limited edition prints, and note cards. I control the quality. I cultivate my brand. I was not
able to put my name on the images. I was credited in the calendar, but once those images are separated 
from that information people would find it difficult to put my name with the art. I did register all 13 
images with the copyright office so if the images were used without my permission, I would have more
of a legal leg to stand on. When I put the images up on my web site, I make sure to add my name and 
URL.


Whether or not I register my work with the Copyright Office, it's important to my business that I have 
exclusive control over how my images are used and by whom my work is used. Once I create 
something, it belongs to me. I do not want to be forced to register my work because I don't always have
the money to do so. 


If someone were to break the copyright law by using the images for something either to promote their 
product or business, or to sell as reproductions, or printed on merchandise they would be taking money 
away from my business. 


Use of my images without my permission could also harm my reputation, my brand. Let's say someone 
takes one of my images and uses it for a business, or product I don't endorse or runs contrary to my 
personal beliefs (even if they're a not-for-profit or non-profit entity). Or perhaps someone puts my 
image on an inferior product or the reproduction quality of my image on their product is poor and they 
sell the product. In each of these instances I would lose money, and my reputation, my brand that I've 
cultivated, would be tarnished.


If I create an image, I own the exclusive copyright to it (unless otherwise stated in a contract for 
commercial work). Creating an image can take anywhere from 20 to over 140 hours. I need to have 
control of the copyright so I can be compensated at least for my time, and materials, and continue to be 
an independent business person making a contribution to my community. If I don't get paid, I can't pass
any money on to the state or federal government.







In our digital age, removing copyright and name text from an image can be done. Also, not everyone 
has the skills to add a watermark to their image so they put the copyright information in text next to the
image on their websites. In either case the information is now separated from the image. Someone 
created the image. They own it (unless there was an agreement between artist and client to give the 
client all the rights). In any case, the image has an owner. I think that just because it doesn't have a 
name attached does not give someone the right to use it however they see fit.


Maintaining control of and rights to my images is also part of my retirement plan. In the future I would 
like to be able to reuse my art either in books of my work, or to release for different uses.
Registering all my images would be expensive so I have only registered the images that I have the 
rights to and that have been published (for example, the images for the calendar which was sold world 
wide). It would also be cost prohibitive for someone just starting out. I think it would be great if I could
register works not just thematically, but as a group of images per year (for example 2015 Christine 
Mitzuk Fantasy Art).


Thank you for the opportunity to add my voice to the discussion.


Sincerely,
Christine Mitzuk








Colleen Stratton 


 


While I respect the reason for the Orphan Works and Mass Digitization bill, I personally believe that it 
would feature repercussions which would impact the financial future of many independent artists, 
myself included. Though I am not a photographer, illustrator, or graphic designer, images of my 
drawings and paintings which I might choose to put online are still at risk for being stolen and used 
without my permission. 


 I must admit, I don't have much experience with licensing outside the use of Creative Commons, but I 
do possess some experience (both first and secondhand) in the world of monetizing one's art. After 
having viewed the fee list for copyrighting one's work with the U.S. Copyright Office, I can see quite 
clearly that this is one of the primary stumbling blocks which many artists cannot overcome due to their 
own financial situation. Although such registries as the ones mentioned in the Orphan Works and Mass 
Digitization report are free for a very basic membership, they still end up charging fees to allow image 
posting. Unlike those organizations, social media websites such as Facebook  and Tumblr, as well as 
more art-oriented websites such as DeviantArt do not require payment for posting images.  


One of the most significant issues when it comes to enforcement of laws like this is that we don't know 
when people are saving images of our work. We don't receive any sort of notification every time 
someone right-clicks on an image of our work and selects "Save Image," and any sort of feature which 
did do that would be an invasion of privacy. I believe that the legal ambiguity that comes with using the 
piece when the original creator cannot be found is an effective deterrent in many cases.  


I'm assuming that the term "registration challenges" refers to challenges encountered while registering 
with the U. S. Copyright office. In my case, the only major challenges I can think of would be the 
payment of fees and lack of knowledge regarding certain areas of copyright law. Inexperienced 
individuals such as myself have questions that need answering, and in many instances we cannot get 
them without wading through repetitive swamps full of legalese. This ambiguity and lack of knowledge 
causes many people to take myth as fact, which can only lead to negative repercussions for both parties 
affected (the person whose work is being stolen and the one who doesn't even realize that what they're 
doing is a form of theft.) 


The issue of a user being unable to find the creator of a work for one reason or another is one which I 
have had myself in the course of my own artistic endeavors (not for any of the reason that necessitated 
this law; I merely wished to see more of an individual's work based on a piece I saw.) I do agree that this 
is one of the more significant challenges for those who wish to find a piece's creator for whatever 
reason, however this issue can be resolved in many cases by performing a reverse image search on 
Google. This has worked well for me on numerous occasions, however I am sure that there are cases 
wherein the person simply can't be found.  


An important issue which I cannot seem to find any sort of information on regarding this law is how it 
would affect those using such websites as DeviantArt and Tumblr for the purpose of promoting and 







selling their art. Many of these users rely on the use of Creative Commons licenses, which are free, as a 
form of legal protection of their work. These licenses allow the licensee to specify what users are 
allowed to do with their work, whether it's build upon it or only share it with others. Creative Commons' 
website also has a search feature, wherein users who want to find something they can legally use for 
their project can get what they need and suffer no legal repercussions, assuming their use of the piece 
fits within the licensee's specified criteria.  I feel that individuals who use these sorts of legal protections 
have not been accounted for in this bill, and the things they've created are worth protecting.  








July 19, 2015 
 
Maria Pallante 
Register of Copyright 
U.S. Copyright Office 
101 Independence Ave. S.E.  
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright office, Library of Congress 
 
Copyright Protection of Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante, Copyright Office Staff and those others it may concern: 
 
Recently it was brought to my attention that changes to U.S. copyright law were 
being proposed and that these changes, to describe them charitably, would be of 
great negative impact to me and those in my profession as visual artists. As such it is 
with great solemnity that I compose this letter to voice my concerns with regards to 
these proposed amendments.  
 
I confess that I do not bring to this discussion the level of professional gravitas of 
other long time illustrators that I know have done in their letters. I am 25 years of 
age and have been actively engaged in building my skill level for the last 8 or so 
years to work in fantasy illustration for games and books. Instead, I seek to provide 
something different. Unlike them, I am a member of the next generation of artists 
currently working in pursuit of a fulfilling professional career. As an aspiring 
illustrator my education, my decisions with regards to my day jobs, and even my 
social life have all been tailored and crafted around my endeavors for artistic 
excellence. However, these proposed new rules with regard to copyright 
fundamentally begin to erode the bedrock of the ways in which artists generate our 
living. The proposed ideas represent no simple layer of extra inconvenience or legal 
hurdle toward a profession; but rather would, in practice, invalidate a young 
lifetime’s worth of work, experience, diligence and practice by ensuring that the 
industry I have devoted my life to thus far, was too costly to be worth the effort to 
continue.  
 
The proposed Orphan Works inspired rules, would not only effectively end the 
careers of many professional illustrators, it would make it nearly impossible for new 
ones like me to step up and take their place, while actively handing even more 
power to corporate interests–who already see us as little more than potential 
revenue streams– than of which they are already possessed, to control the world of 
visual arts and entertainment and actively continue the trend in this country away 
from equality and toward an oligarchy in which people are at the mercy of massive 
corporate entities with the power and influence to control all our works.  
 







And so with this letter it is my hope to convey the importance of not allowing the 
Orphan works inspired amendments to continue and to demonstrate that for me 
and those like me, this is no abstract legal formality, but rather one that would 
directly and powerfully impact the visual arts community, young and old. To that 
end I will attempt to answer the questions posed by the copyright office to the best 
of my ability along the specific lines of an aspiring visual author and to show how 
they differ from but are no less important than the concerns of an established 
professional.  
 
1. What are the most significant challenges related to monetizing and or/licensing 
photographs, graphic artworks and/or illustrations? 
 
For established professional creators this question likely typically revolves around 
publishers who try to force them to give up secondary rights as a condition of even 
being given an assignment–essentially a type of exploitation which tells the artist to 
decide between having the money to survive in the here and now or having a 
potential revenue stream down the line–a decision that other business professionals 
are rarely if ever asked to make–and giant image banks that take artists images and 
undercut prices and their ability to sell work in general. Beyond these however is 
the reality of clients who recognize the need for your abilities but are unwilling to 
provide fair compensation for your services. 
 
At the heart of all of these practices however, is the same core lack of understanding. 
It is the naked unwillingness to value the power and effort involved in creations of 
the visual author as worthy of compensation in the same way as other craftsmen or 
professionals. One does not make the erroneous claim that the services of a lawyer 
or a plumber should be gained for free or upon the dubious promise of “exposure.” 
However, the devaluation of the visual author’s work product ensures that an artist 
will hear both claims regularly over the course of his or her lifetime as entities both 
large and small engage in the type of cognitive dissonance that is at the heart of the 
current proposals: the idea that the work created by artists is too valuable to be left 
in their hands and to not be available to the public… and yet not inherently valuable 
enough to pay them for the effort, skill and time its creation necessitates. This is, in 
essence, the core difficulty of monetizing any artistic endeavor: the belief by society 
that they are freely entitled to an artist’s work and energy and that it is some how 
different from any other craft or service to which they are not entitled to for free. 
Copyright protects artists from this mentality (to a point) and provides both 
recourse and revenue when someone attempts to steal that which we need to 
survive. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
At this precise moment it would be almost facetious of me to answer that question 
with anything other than the current proposed rules changes that are prompting the 
necessity of this very letter. A rules change that would necessitate my work being at 







the mercy of for profit entities that could then, with very little effort, tweak my work 
and create derivative versions, to compete with me to my own clients, real or 
potential, provide me no recourse and bleed me dry through registration fees for 
everything from the sketches to the finished product, is more than a challenge, it is 
an obstacle that would make it virtually impossible for me to become a professional 
illustrator in any way shape or form currently understood.  
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?  
 
There’s no simple answer to this question but the most obvious conclusions to be 
drawn from this are that should the proposed rules take effect, the most violently 
and obviously detrimental after effects would be the combination of volume of 
material to be copyrighted, the paperwork involved in the process, the expense and 
the time involved. All of which have massive prohibitive effects on the efforts of 
beginning artists.  
 
At its core, art is an iterative process. One does not simply become a master or even 
proficient craftsman of any type quickly. A master carpenter for example makes a 
great number of pieces before he/she creates anything close to a master work. 
Those early pieces may still be valuable and overtime the early designs may 
themselves prove as desirable as their later masterpieces. This is true for visual 
artists but only more so as to be good at visual communication and to have 
technique of a level applicable to the industry standard requires one to be a certain 
level of prolific.  
 
To give some concept of the amount of work an illustrator creates that they’d have 
to protect on average, considering just projects and ignoring practice images and 
studies, I make anywhere from 15-40 preparatory sketches per project, at least 1 
detailed finished drawing for a piece and then the final painted illustration. At one 
point I was doing 1-2 of those a week. Even factoring in the bare minimum number 
of practice sketches necessary per project that’s still around 30 pieces a week. Over 
the course of a year that translates to around 100 finished pieces and more than 
1500 drawings. Many professional artists or those more prolific than I actually 
complete significantly more finished and commercially viable pieces than that. All of 
them would need protecting under the proposed updated rules as one can never be 
sure with perfect certainty what the most valuable piece of theirs will be. The 
massive effort of registering those kinds of numbers with copyright offices, let alone 
the likely multiple ones necessary under the proposed rules would itself alone be 
cause for great concern.  
 
It becomes even more onerous when one considers these offices would be for-profit 
entities and as such, likely to demand payment for their registry. The expense 
involved with the sheer numbers coupled with the issues laid out above about the 
already difficult status of getting people to want to pay for art in the first place 







would make the effort to protect one’s work almost prohibitively expensive and the 
necessary paperwork involved for registering each piece would be incredible.  
 
Beyond the listed difficulties however comes the most precious of commodities for 
which none are guaranteed an excess: time. All the factors listed previously are 
dependent heavily upon time and if an artist is bogged down by onerous paperwork 
without serious way of knowing that it would pay off, the artist cannot spend time in 
the endeavors to which they are desirous and suited: creating new work. This is 
especially so for younger creators who may need to hold down some other form of 
work to support themselves while developing their abilities and for whom time is 
already at a precious premium. To strip us of that by forcing us to go through this 
added effort to protect our assets and inventory is essentially crushing the 
individual artists or leaving them prey to the large corporations do to them as they 
wish.  
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  
 
Simply put, I’ve never encountered anyone who’s suffered from significant 
frustration of any sort in the desire to make fair and legal use of work. Anyone who 
uses work in a non-commercial setting seems to understand that those who created 
the work deserve proper credit for its creation and in many cases I’ve seen, 
endeavor to do so. In other cases, the lines of text “no images are created by me and 
are still owned by their original creators” is standard boilerplate on many online 
image sharing communities. Currently, the only time I personally use other artists 
work is for inspiration or reference and then it’s more likely that I’ll be creating my 
own reference or am using said reference with the tacit or more likely explicit 
consent of the photographer, or in educational posts on my blog. As such matters 
constitute the bulk it not all of my need for other people’s images, the current fair 
use copyright exceptions are more than enough and I still cite the artist as a source 
if I can (which is the case significantly more often than it is not).  
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
Simply put, artists are not lawyers. I at one point gave serious consideration to 
studying law and to say I have found wrapping my mind around the legal morass 
associated with the discussion difficult to process would be charitable at best and a 
laughable understatement at it’s absolute worst. The current copyright statutes that 
grant inherent and instant copyright the minute something is created are a godsend 
in many ways to many artists who are often flummoxed by the intricacies of 
copyright in general.  
 
This lack of clarity in the law and its layered nature creates a special challenge for 
artists in understanding and protecting our rights. The current measures under 
discussion would only exacerbate that problem, rather than simplifying and 







clarifying the situation to make life easier and more tenable for those in the artistic 
fields.  
 
At the outset of this letter I made it clear I wanted to demonstrate the real and 
detrimental impact of the proposed rules would have on me and others in the visual 
arts. I feel I’ve made it plainly clear as to what those effects would be but to make it 
even more plain and evident as the sun rises in the east, should these propositions 
become law I would stop trying to create art as a profession. I would have no reason 
to continue to share the work I make with anyone as they could too easily profit 
from my work without any of the requisite effort. It would be plain as day that 
someone could steal from me with the government’s consent as long as I chose not 
to engage in what would too easily become an exploitive system. My career would 
be over before it began and a lifetime of work would suddenly, irrevocably and 
callously be for naught. I can say with unwavering certainty that I am not alone in 
this matter.  
 
It is with sincere and ferocious determination that I implore you and those in your 
office not to permit this to happen. Do not deprive the nation of an entire generation 
of artists simply because corporations do not value what we do enough to provide 
us the fair compensation we are due. We do need reform in copyright law. In many 
ways there are murky areas of fair use that could be clarified, and issues with 
regards to review and critical examination of media in visual forms. It is the believe 
of myself and many in the visual arts however, that such reforms should be tailored 
to protect the individual and small time creator from both the illegitimate scammer, 
and predatory companies, not to further insulate the large internet power houses as 
I am concerned the proposed ideas. Based on my examination of the proposed ideas, 
I do not believe that they create the type of change and reform that is needed.  
 
Thank you for your time and the consideration in hearing our concerns as artists.  
 
Sincerely, 
Aaron Radney 
Illustrator 








 


 
Date: April 29, 2015 
To: Copyright Office 
Re: Making Sure Copyright Laws Protect Small, Photographer/Artist Businesses 
 


• Make sure that images placed on Social Media such as Facebook, Pinterest, 
Instagram, Twitter, LinkedIn, etc. have a grace period for registering, as the 
success of using these media depends upon daily or near-daily postings; if 
we have to register before each posting, at $55/per registration, that could 
add up to over $20,000/year in copyright registration fees; 


• Make sure that images placed on websites and blogs also have a grace 
period for registering for the same reasons as above; 


• Make requirements and guidelines for websites clearer; ask several different 
intellectual-property counsel, and you will get as many opinions; 


• Make it illegal for companies such as Facebook to strip all file names and 
metadata from images posted there; 


• Make it easier for individual photographers to sue major corporations for 
copyright infringement; right now, at a minimum, it costs over $10,000 to 
even start such a suit, and large corporations have deep pockets and can 
out-wait and out-spend an individual; yes, the individual can collect 
damages afterwards, but most artists, including photographers do not have 
that kind of spare cash to get that far, regardless of how obvious the 
infringement; 


• Remember, those who represent corporations have health insurance, 
retirement benefits, high salaries, etc.; individual artist have to pay for 
everything themselves with no help from anyone. 


 
Sincerely, 
 


 
 
Margo Taussig Pinkerton 
Barefoot Contessa Photo Adventures 
www.BCphotoadventures.com 
www.BCphotoadventures.com/blog/ 
 
 
 


310 Lafayette Drive http://www.BCphotoadventures.com 
Hillsborough, NC  27278 http://www.bcphotoadventures.com/blog/ 
919-643-3036 TBC@BCphotoadventures.com 
 



http://www.bcphotoadventures.com/






July 15, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations?  Keeping creative control of my images when publishers insist on copyright before they will 
publish and preventing people from stealing my images off the internet. 
 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?  
It is too easy and the consequences are too small when people outright steal images and present them as their 
own or pretend they thought it was “public”. 
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?  
It is expensive and time consuming to go through the registration process and it seems to offer little protection 
from cyber thieves. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations? Finding out usage rights should be much easier than it is, but with a little 
effort, one can usually find the initial image and posting/publication through the web library sources. It should 
not be assumed that fair use covers so many appropriations. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? Artists need to be paid royalties just like in the movie business when 
images are used. 
 
6. Congressman Jerrold Nadler’s American Royalties Too (ART) is a possible solution. 
 
 
 
Sincerely, 
Joi Holcomb 
Art of Joi 
Artofjoi.com 
PO Box 17773 
Austin, TX 78760 








I am writing this letter out of concern for both those that I know who are working 
hard to make ends meet by producing visual art and myself. Many of my friends 
and artistic colleagues have spent years honing their techniques and perfecting 
their style in order to become marketable and profitable artists. 
 
I am not yet making money on my art, but that only makes me more concerned for 
the state of copyright. I look at my artwork – at bettering my art and working 
towards becoming dependent upon it for my income – as an investment in an 
ongoing career, but I am practical and I understand that being a self-employed 
artist places the burden of protecting my future well-being in my hands. 
 
Self-employed artists live in a world that exists outside of 401ks, IRAs, company 
provided health care, and end of year bonuses. Starting out, many of them will not 
make enough to breach the poverty line. The living that a comic book artist makes 
is an immediate thing, and it takes years to develop a style and then a volume of 
work that becomes profitable. 
 
The ability to leverage the full profitability of copyright is essential to the well-
being of artists. In a long-term fashion, copyright is the 401k of an artist, and any 
change to the way in which they interact with it and any infringement upon their 
ability to continue monetizing their own work should be seen as the same as 
tampering with the principal investment or limiting the dividends earned.  
 
The job visual artists have set themselves is to make art. Part of this is to act as a 
business person and to seek clients to pay for their work. They labor to make a 
living in the complicated environment of print sales, the internet, conventions, and 
any other interface that provides their work to their clients and the public. While 
good faith use of art exists, there is an obvious issue with lack of proper 
compensation, especially in terms of group licensing of work. In attempting to 
rectify the ability to properly match artist to artwork, care must be taken not to 
penalize the artists with a burden of paperwork that would prevent the doing of 
their job – making art – or an ease of loss of the ownership of their creation.  
 
Loss of rights in regard to copyright of work would equate to loss of income, and, 
as I work towards making a career in visual art, that is a serious consideration. I 
recognize that I have time and work to put into my craft, but that is a commitment 
that I have to choose over the relative security of my far more mainstream office 
job. The Notice of Inquiry regards visual arts as “having a broad impact on U.S. 
culture,” but without security of income and protection of my creations, this 
important work will become financially unfeasible.  
 


- A. M. Bell 
 








TO: Maria Pallante, Register of the U.S. Copyright Office 
 
FROM: Richard D. Kelly, Photographer, and Educator 
 
This interest in photography and copyright has been parallel themes in my 
career; I have been practicing commercial photography since the mid-1980’s 
working in Pennsylvania, Florida, and New York. I believe that artists are an 
important component to society. I do not subscribe to the starving artists ideal. I 
have learned about business strategy and developed programs designed to 
educate photographers and other creative. I have played an active role in the 
ASMP serving on the national board as well as chairing the board for two years. 
During that tenure, I worked to expand registration by creating programs that 
taught photographers to use the eCO system. Created a dialog called 
REGISTRATION COUNTS -conversations with the Copy Left organizations and 
worked behind the scenes with technology companies. I consider myself a 
progressive in the realm of copyright. My focus has been to promote free speech, 
creative expression, the celebration of creative works and better compensation 
for artists. I believe that technology and good laws can do this. 
 
The issues facing photographers are much broader than copyright.  However, 
The copyright laws do give us some central themes and tools for continuing to 
create and promote the art and science of photography. 
 
I have been a student of copyright (and photography) since the last copyright 
update in 1976. I was a teenager learning photography at that time, and many of 
the photography publications wrote about the changes that the new copyright 
laws would bring to photography. These updates were needed and appreciated 
by the photography community.  
 
There, was, of course, some disruption – to business as usual and 
photographers saw many of these newly acquired rights whittled away in 
contractual language and later during web 2.0 era in the terms of service that 
either broaden the end users right to photographers copyright or attempt to grab 
them all together. Many of these copyright equalizations have not been good for 
the professional photographer. The signing of the Berne Convention in 1989 
lifted off some of the additional burdens facing photographers, that the Copyright 
Act of 1976 did not address, for example by no longer requiring the proper 
copyright notice, preventing works of photographs entering into the public 
domain. A high-stakes penalty on the author, and not the publisher, that failed to 
place the proper notice at the time of publication. The downside of Berne was 
that proper copyright notice – or attribution was no longer a must have in 
published works – creating a new problem additional orphaned works. There was 
clearly no anticipation that the digital revolution would have on photography, and 
the DMCA did little to benefit the photographer. 
 







Digital capture, publishing and distribution of images have had such a positive 
impact on society at large, uniting our world with a universal language while 
creating an equally large negative disruption on professional creatives.  I would 
like to highlight a few changes to copyright that maybe worth considering. 
 
A.    Attribution- at the very basis of copyright law, attribution should be required 
– with a penalty on the publisher or platform rather than the author, for non-
compliance. Attribution in the form of linkages, Identifiers, or some other 
technology yet to be invented Attribution is at the core of why creators create. 
The public should have access to the author’s credit of creative works at least the 
basic contact information. The benefits include building trust, for the public 
knowing the source, which is at the heart of a free press and free speech and 
compensation systems that allow for a vibrant and sustainable creative class. 
B.    All doctrines connected to the Copyright Act should require Attribution 
including Work Made for Hire, Fair Use, and Public Domain. I understand that 
Work for Hire is in itself a new author, but there is an argument that companies 
and organizations do not create photographs people do, and those creatives 
should connected to that work. As for Fair Use, The very essence of fair use 
should require both source and attribution. When works of the Government and 
works beyond their term of copyright entering the public domain, they to should 
have proper attribution and source links, for the same reason as fair use. 
Thereby eliminating part the Orphan Works problem and at least assisting in 
identifying legitimately orphaned works. 
C.    A publicly searchable online registry with attribution and linkages. 
D.    Term of Copyright connected to proper registration. The term of copyright, if 
registered, would be the maximum possible. If the work is not registered, the 
term would be the minimum, addressing the concerns for the burden of 
registration and a relief valve for those works that may not benefit from 
registration.  
E.    Clarify the Fair Use Doctrine with legislation. The conflict between circuit 
courts and the varying applications of Fair Use based on the opinion of an 
academic jurist (Level on Fair Use) leave too much interpretation to many 
unprepared judges. 
F.    Clarify the definitions of Published and Unpublished works. 
G.   Create an Alternative Dispute Resolution Tribunal, Arbitration or Small 
Claims option for Copyright infringements. 
 
Summary: 
 
A requirement for Attribution with a publicly searchable online image registry 
solves some many problems including Orphan Works, Innocent Infringement, 
reliable sources, and trust. It also adds value to social sharing platforms and may 
reduce the emotional toll on authors who have work that “goes viral." It creates a 
useful tool to locate authors potentially leading to both commercial and non-
commercial licensing, thereby reducing infringement. 
 







Clarifying Publication and Non-Published works will eliminate a burden that many 
authors have when registering and the fear of making a mistake that may impact 
their registration.  
 
Creating an ADR or Small Claims Tribunal system will give some resolution to 
the many infringements that do not rise to the level of a federal case. 
 
In the best possible world, we create a tracking or licensing system to 
compensate authors for digital uses. However, I will be happy just to bring the 
copyright act into the 21st century. 
 








July	  19,	  2015	  
	  
Dear	  U.S.	  Copyright	  Office,	  
	  
	   I	  am	  writing	  to	  you	  today	  as	  both	  an	  artist	  and	  student	  about	  my	  concerns	  on	  
the	  apparent	  renewal	  of	  the	  Orphan	  Works	  Act	  and	  the	  possible	  major	  revision	  of	  
copyright	  laws,	  because	  I	  believe	  it	  will	  be	  harmful	  to	  me	  and	  many	  other	  artists	  in	  
our	  ability	  to	  protect	  our	  works	  and	  make	  an	  honest	  profit	  from	  our	  abilities	  and	  
skills.	  
	  
	   From	  what	  I	  understand,	  the	  Act	  proposes	  that	  if	  an	  artist	  is	  too	  difficult	  to	  
find,	  then	  anyone	  can	  use	  a	  piece	  to	  make	  a	  profit.	  This	  is	  incredibly	  dangerous,	  as	  in	  
this	  day	  in	  age,	  it	  is	  very	  easy	  to	  erase	  signatures,	  re-‐distribute,	  edit,	  and	  display	  
images	  online	  in	  ways	  that	  completely	  erases	  any	  traces	  of	  the	  original	  creator’s	  
mark.	  This	  makes	  every	  artist	  susceptible	  to	  what	  will	  be	  legal	  theft	  if	  this	  Act	  is	  put	  
into	  place,	  and	  will	  essentially	  punish	  any	  creator	  for	  letting	  their	  work	  be	  seen	  in	  
public,	  something	  that	  is	  essential	  to	  building	  a	  creator’s	  career.	  
	  
1. What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  licensing	  


photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
	  
	   The	  most	  significant	  challenge	  is	  competition.	  Most	  artists	  that	  are	  just	  
starting	  out	  will	  find	  it	  is	  very	  difficult	  to	  draw	  an	  audience	  to	  their	  work,	  and	  if	  
someone	  who	  is	  well	  know	  wanted	  to,	  they	  could	  easily	  steal	  the	  works	  from	  any	  
artist,	  and	  claim	  they	  did	  it	  legally	  under	  this	  act,	  be	  it	  dishonest	  or	  otherwise.	  I	  have	  
heard	  countless	  stories	  of	  artists	  already	  having	  their	  work	  stolen	  by	  large	  
companies,	  and	  hurting	  their	  profit	  tremendously.	  An	  Act	  like	  this	  will	  only	  increase	  
the	  incentive	  to	  do	  so.	  
	  
2. What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  photographers,	  


graphic	  artists,	  and/or	  illustrators?	  
	  
Most	  creators	  do	  not	  have	  the	  means	  to	  compete	  with	  big	  companies.	  As	  stated	  
before,	  theft	  from	  larger	  companies	  is	  already	  a	  common	  occurrence,	  and	  most	  
artists	  are	  still	  unable	  to	  take	  legal	  action	  due	  to	  having	  little	  to	  no	  monetary	  power.	  
An	  act	  like	  this	  would	  completely	  destroy	  and	  hope	  to	  reclaim	  what	  is	  rightfully	  ours.	  
	  
3. What	  are	  the	  most	  significant	  registration	  challenges	  for	  photographers,	  graphic	  


artists,	  and/or	  illustrators?	  
	  
	   Money.	  Most	  artists	  are	  very	  low	  income	  no	  matter	  how	  popular	  they	  are,	  
and	  registering	  every	  piece	  of	  work	  we	  create	  will	  add	  up.	  Not	  to	  mention	  the	  
companies	  charging	  may	  begin	  to	  take	  advantage	  of	  artists	  and	  over	  charge	  licenses.	  
In	  the	  end,	  the	  only	  people	  who	  should	  be	  making	  a	  profit	  off	  an	  artist’s	  work	  is	  the	  
artist	  themselves,	  and	  anyone	  who	  was	  given	  permission	  by	  the	  artist	  to	  do	  so.	  
	  







4. What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  wish	  to	  
make	  legal	  use	  of	  photographs,	  graphic	  art	  works,	  and/or	  illustrations?	  


	  
	   Typically,	  from	  personal	  experience,	  there	  is	  very	  little	  challenge	  or	  
frustration.	  It	  is	  not	  difficult	  to	  do	  the	  right	  thing.	  
	  
5. What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  


photographs,	  graphic	  artworks,	  and/or	  illustrations	  under	  the	  Copyright	  Act?	  
	  
	   I	  believe	  that	  if	  someone	  wants	  to	  use	  a	  piece	  of	  art	  so	  badly	  that	  they	  are	  
willing	  to	  steal	  it	  for	  their	  own	  gain,	  whether	  they	  “searched	  diligently”	  or	  not,	  than	  
they	  need	  to	  be	  prepared	  to	  face	  the	  consequences	  if	  the	  original	  artist	  finds	  out.	  It	  is	  
so	  easy	  to	  find	  an	  artist	  and	  commission	  them	  for	  the	  perfect	  piece	  these	  days	  that	  
stealing	  a	  piece	  of	  already	  existing	  art	  is	  inexcusable.	  We	  should	  not	  punish	  or	  
charge	  creators	  for	  creating	  art,	  especially	  when	  artists	  get	  paid	  very	  little	  in	  the	  
first	  place.	  I	  have	  heard	  countless	  professionals	  warn	  students	  like	  me	  on	  how	  
people	  are	  not	  willing	  to	  pay	  artists	  for	  their	  works,	  and	  setting	  in	  an	  act	  like	  this	  
will	  only	  help	  those	  people	  keep	  artists	  struggling.	  
	  
6. What	  are	  the	  most	  significant	  challenges	  artists	  would	  face	  if	  these	  new	  


copyright	  proposals	  become	  law?	  
	  
	   It	  all	  comes	  down	  to	  money.	  And	  in	  an	  Economy	  that	  is	  essentially	  stagnant,	  it	  
is	  more	  important	  than	  ever	  that	  artists	  get	  paid	  for	  their	  work.	  Be	  it	  new	  or	  already	  
existing.	  If	  a	  person	  or	  a	  company	  cannot	  find	  the	  original	  artist	  for	  permission,	  than	  
they	  can	  easily	  go	  find	  someone	  else	  to	  make	  something	  similar	  (with	  out	  
plagiarizing).	  They	  have	  no	  right	  to	  take	  what	  is	  not	  theirs.	  
	   Artists	  simply	  cannot	  afford	  to	  patent,	  license,	  and/or	  register	  all	  of	  their	  art.	  
We	  are	  constantly	  creating,	  and	  what	  we	  create	  is	  ours.	  It	  came	  from	  us,	  and	  we	  are	  
the	  only	  ones	  who	  get	  a	  say	  on	  what	  happens	  to	  it.	  We	  do	  not	  create	  just	  to	  have	  
someone	  else	  profit	  off	  of	  us.	  We	  make	  very	  little	  as	  it	  is.	  
	  
	   I	  hope	  my	  concerns	  as	  well	  as	  the	  concerns	  of	  other	  artists	  are	  all	  taken	  very	  
seriously,	  as	  something	  like	  this	  copyright	  revision	  could	  ruin	  us	  financially.	  I	  also	  
appreciate	  that	  you	  asked	  for	  our	  opinions	  on	  the	  matter.	  It	  makes	  me	  confident	  you	  
are	  willing	  to	  listen.	  Thank	  you.	  
	  
Sincerely,	  
Abigayle	  Kress	  
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COMMENTS OF RUTGERS UNIVERSITY LIBRARIES 


IN RESPONSE TO NOTICE OF INQUIRY CONCERNING  
COPYRIGHT PROTECTION FOR CERTAIN VISUAL WORKS 


 
The Rutgers University Libraries are pleased to respond to the Notice of Inquiry of the United 
States Copyright Office, Library of Congress, on Copyright Protection for Certain Visual Works, 
published in the Federal Register on April 24, 2015. We appreciate the opportunity to comment 
on this issue of great importance to the digital future of libraries and archives. We support 
broad access to creative and intellectual works that enrich cultural life and also understand that 
the livelihoods and recognition of visual artists, graphic artists, photographers, and other 
creators diminish when their works are used, particularly in digital media, without their 
consent and against their interests. In a digital environment where opportunities abound for 
innovative uses of visual works, it is critical to support creative individuals through legislation 
and licensing frameworks that keep them at the center of the cultural landscape and that keep 
art and culture thriving for the benefit of everyone in society.  
 
Question 1. 
 
What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 
 
Art and culture is compromised when creators are unable to benefit from their own works 
because economic gains accrue instead to third parties directly through infringement and 
indirectly through other forms of third-party monetization. The most significant challenge is the 
idea that monetization of copyrighted works should be the privilege of digital technology 
entrepreneurs rather than of creative people or other copyright holders. In seeking to monetize 
works indirectly through search mechanisms, ad-based public displays and performances, and 
data aggregation, technology entrepreneurs have created a kind of competition that enables 
them to benefit financially from use of photographs, graphic artworks, or illustrations and 
makes it impossible for creators of visual art to monetize or license their own works. When the 
content is available illegally for free, the public will in most cases not wish to pay for it.  
 
The digital environment has created something approaching a monopoly for digital 
entrepreneurs and technology corporations, at the expense of those who create works. The 
distribution of intellectual and creative content puts billions into hands of digital entrepreneurs 
while most artists and creators can no longer benefit economically from their work. This is not 
fair, and it is not what copyright, which is recognized as a human right under Article 27 of the 
United Nations Universal Declaration of Human Rights, was intended to achieve.  
 
A second challenge is that licensing mechanisms are not sufficiently developed to provide 
quick, easy, and reliable access to those who would be willing to pay reasonable amounts to 
creative people for use of their works. The development of global identifying information and 
data standards by Stanford Law School is promising and, along with a new Copyright Hub 
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prototype for licensed transactions being developed in the U.K., it may help to resolve the 
market failure that has left many creators on the sidelines of digital commerce. 
 
There may be concerns that monetization creates challenges for the exercise of copyright 
limitations and exceptions. We believe that limitations and exceptions are not threatened by the 
rights of creators or by the licensing of photographs, graphic artworks, and illustrations. 
Licensing practices are a part of core Internet functionality and have always been the basis of 
Internet services. Licensing and copyright exceptions can coexist and thrive for the benefit of 
libraries and archives and educational institutions, among others. Libraries, archives, and 
educational institutions themselves would benefit from reasonable licensing practices for 
creative works that are now gridlocked by lack of such mechanisms. 
 
Question 2. 
 
What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 
The enforcement provisions in the law currently are ineffective. Safe harbor provisions 
introduced the Digital Millennium Copyright Act allow any entity to infringe repeatedly with 
no recourse for the rightsholder other than costly litigation. Takedown procedures are 
meaningless when works may be put back up online for endless repeated rounds of takedown, 
requiring constant monitoring by rightsholders, and where nothing can every truly be taken 
down once it is placed online and copied to other locations. In an environment where 
competition with free, unlawful access is allowed to flourish, copyright law is not effectively 
protecting works. When works are not sufficiently protected, even copyright limitations and 
exceptions that support the work of libraries, archives, and educational institutions lose 
meaning. 
 
The safe harbor provisions of the DMCA currently provide too easy a mechanism for serial 
infringement that seriously disadvantage the interests of creative people. No one in society, 
including libraries and archives, benefits when creativity is diminished by unjust enrichment.  
Amending the safe harbor provision of the Digital Millennium Copyright Act would create a 
level playing field where all stakeholders could benefit from the commercial Internet. It would 
not disadvantage those engaged in lawful, non-commercial exchange of works online.  
 
In addition, we need a nationally focused program on copyright education. 
 
Question 3.  
 
What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
Registering works requires time, energy, and financial resources, and can easily turn into a part-
time job for many professionals. Photographers, graphic artists, and illustrators are not always 
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able to register their works because the process is costly and time-consuming. Furthermore, 
they understand that registration is not a requirement for copyright protection and that making 
copyright  registration a substitute for either adequate protection and enforcement or for the 
responsibility of Internet services and users is not fair and will not in itself be an adequate 
solution.  
 
In a world that prefers simple and easy processes for digital exchange of content, the task of 
identifying visual works should not be made laborious, complex, and expensive for 
professional photographers, graphic artists, and illustrators. Furthermore, there is hardly an 
incentive to register works when the copyright system has so many gaps that compromise 
protections. A system that requires money and time to register, and then more money and time 
to litigate in when works are infringed because there is no other recourse, needs to be 
reexamined. 
 
A simple, reasonably priced licensing system would provide an incentive to photographers, 
graphic artists, and illustrators to follow standards that fulfill the purpose of registration, by 
identifying works and providing copyright management information. It may be time to place 
some of the burden for development of such a system on the technology sector, and for this to 
be developed as a national resource through a new tax on commercial digital transactions. The 
function of registration is a challenge that should be shared by government, the technology 
sector, and by content creators. 
 
Question 4.  
 
What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 
In libraries and educational institutions, there is often little clarity as to whether one may make 
use of photographs, graphic art works, or illustrations lawfully, other than by exercising fair 
use, which also provides little clarity or certainty. This is partly due to inability to identify or 
locate copyright holders and partly due to the uncertainty of fair use. 
 
The lack of certainty leads in some cases to a decision not to use works, even for limited uses, 
such as use of a documentary photograph in a Powerpoint presentation. More often, it leads to 
using the work anyway, which may or may not infringe copyright and may or may not align 
with the wishes of the unidentified and unlocatable copyright holder. In general, the public is 
functioning in an uncertain landscape where there is no opportunity for clarity.  
 
Beyond that is the frustration that there is no benefit for complying with copyright law and no 
punishment for infringement, and copyright law itself to many people has become a source of 
frustration. People generally do not wish to study copyright law or to read complex licenses 
before making use of works. 
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Many members of the public would be willing to pay a small, reasonable fee for uses of works      
if that were possible and find themselves frustrated at not being able to. The availability of a 
simple, quick and easy licensing system at a reasonable cost would bring enormous benefits to 
creative people and would not unduly inconvenience the user public. It would not be harmful 
to copyright limitations and exceptions which can easily exist alongside licensing mechanisms. 
It could be as easy as paying for a book from an online distributor, involving a few clicks.  
 
Question 5.  
 
What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 
 
There are many different types of Internet sources for photographs, graphic artworks, and 
illustrations. Some charge money for “licenses” but have no legal relationship to rightsholders. 
Some offer content for free and operate under legitimate licenses on ad-based platforms, while 
others offer content for free and operate on the basis of ad-based piracy. Some apply Creative 
Commons licenses appropriately while others apply them inappropriately. Some purport to be 
public domain sites but are merely engaging in ad-based piracy, while others are merely 
engaging in ad-based piracy of copyrighted content. It is difficult for the ordinary user to 
understand what the legal framework for these sites really is, and such sites continue to be 
allowed to proliferate. This is not innovation, it is not creativity, it is not free expression or free 
speech. It is not justifiable as a function of digital commerce.  
 
Furthermore, in libraries and educational institutions, we are bound by ethical standards and 
try to teach people how to correctly approach use of material on the Internet but that task is 
increasingly difficult. We would be able to exercise limitations and exceptions more effectively 
if the rights framework were more functional. We could exercise exceptions more clearly if the 
entire Internet were not itself so often functioning as an exception from the law and from lawful 
behavior. We would benefit from, promote, and be eager to participate in a new form of 
copyright education to serve a new generation. 
 
Respectfully submitted on July 23, 2015 by: 
 


 
Krisellen Maloney 
Vice President for Information Services and University Librarian 


 
 
 


Janice T. Pilch 
Copyright and Licensing Librarian 
 








Maria Pallante Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 


Re:  Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 
Dear Register of Copyrights, Congress, and President Obama, 
 
I am a published writer and artist in the early stages of what I hope will develop into a profitable 
career.  Copyright law is essential to protecting my chance of making money at the profession 
that I love. 
 
I understand that changes to the copyright laws are being proposed, and I have to say I strongly 
support continuing the current status where my work is recognized as mine and protected by law 
from the moment I create it.  With the technology available today, image searches should 
become as simple as looking up restaurants on the net, rendering the claim that it is hard to learn 
the original artist obsolete.  As things are, most art—like a photograph shared on Facebook—is 
clearly associated with the artist in its original setting and with decent search software there 
would be no excuse but laziness for someone to claim they couldn’t tell where the photo came 
from.   
 
Right now, an artist doesn’t need to pay to register their work to have ownership of their work.  
That’s a good thing, and it’s only fair.  After all, a grocery store owner doesn’t need to pay to 
register every candy bar and pineapple in their store to have the right of ownership, so they can 
sell the item and prosecute thieves.  
 
If some of the proposed changes I have heard go into effect, then no artist will have legal 
ownership of their own work until and unless they are able to afford the time and money to 
register it.  That is a terrible proposal.  It is unfair and unduly burdensome and impractical in the 
circumstances that give rise to competent (much less great) art. 
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


 
The biggest challenges for a new artist like myself are time, money, and establishing a 
reputation.   
 
Time:  Art is a time-intensive labor.  Gaining skill takes time, and making art takes time.  
Gaining skill requires creating thousands of works of art, all of which are currently protected 
from the moment they are created.  Any proposal that would require an artist to fill out forms to 
register each and every work (every photo, every sketch, and so on) would be a terrible and 
insupportable drain on an artist’s time.   
 







Money:  Artists, especially emerging artists, do not get paid well for their art.  Sometimes a new 
artist settles for getting paid enough to at least cover materials.  And people keep pressuring 
artists to lower their prices or give it away for free.  A law that proposes a fee to register each 
work is a terrible and insupportable drain on an artist’s budget under these circumstances. 
 
Establishing a Reputation:  Of course, an artist could keep their rights by never showing their 
wok to anyone at all.  But what good would that do?  None at all. 
 
If one would argue that perhaps an artist should only register their best work or their completed 
works, that would require the artist to predict with some certainty which works will prove to be 
popular in an uncertain future.  Van Gogh dies penniless because his work wasn’t popular when 
he first made it.  If one of our acknowledged all time masters couldn’t predict when his work 
would make money or which pieces would become nearly priceless, how can we demand every 
single artist, from the inception of their careers, should be able to guess which pieces will 
eventually prove profitable at the moment they think the work might be complete? 
 


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  


 
In today’s world, there is a big difference between the art itself and the product sold.  For 
instance, a single painting could be sold as an image on t-shirts, as posters, as art prints, as a 
book cover, and of course, as an original canvass.  In other words, most of the money an artist 
gets from a work are often from what could be called derivative works.  If someone is allowed to 
recrop and alter a work and then copyright it as their own to put on a t-shirt or book cover, that 
would be legalizing the theft of the artist’s work and removing the artist’s ability to collect what 
is due them for their work.  After all, why would a business buy art if they can legally copy it 
digitally, manipulate it a bit, and then use it for free? 
 
I cannot stress this enough.  The value of a work of art does not end at the sale of, for 
instance, an original painting.  Often the value of a work of art goes up after its initial sale—for 
instance, look at all of the merchandise that only sells after a an animated movie is made and 
viewed.  If the original art/movie/whatever wins an award or gets a lot of word-of-mouth praise, 
the sales of prints, t-shirts, action figures, and so on increase.  Additionally, buying a print or 
even the original art does not include buying all rights to that piece.  The rights to publication of 
the work and to prints and other copies of the work have to be sold in addition to the bit of 
canvass or paint, or they remain with the artist.   
 
Yet people want to pretend it is OK to steal an image off the net and do whatever they want with 
it without the artist’s permission and without paying the artist. 
 


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


 
Registration, even today, requires knowledge, time, and money.  Knowledge is more than just 
how to do the registration itself, it is knowledge of which of the thousands of sketches, paintings, 
photographs, and so on will prove to be wanted by one or more buyers.  For an artist in the 







beginning of her career, that is really hard to predict.  Under today’s law, an artist can register a 
piece at any time, which at least means if there is a theft large enough to justify a lawyer’s 
intervention, the lawyer can then use her expertise to register the work in question. 
 


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?  


 
As I mentioned above, there’s no reason Google and other search engines couldn’t let you input 
an image as the “search term” to allow you to find similar images and to see where the image has 
been seen online and find the artist.  If the people using the art had demanded it, I believe such a 
search engine would already exist.  Instead, many people prefer to steal the art they love and use 
it without permission.  The laws need to demand that people and especially businesses that 
want to use art use due diligence to locate the creator or suffer penalties.  If you can’t prove 
that art is in the public domain, you should need to prove you paid for it or otherwise have 
permission to use it from the artist. 
 
In addition, Canada and other countries have practices that allow already-published art to be paid 
for by sending royalty money to artists.  We have working examples in the USA of how to 
handle this for stories, poetry, and songs.  There is no need to gut the protections visual artists 
need to do business in order to allow people to pay for the visual works they want to use.  
 
I imagine a world where the only “registration” an artist would normally use is to post a photo to 
any website, whether the work is posted publicly or privately, since that creates a digital time 
stamp and associated metadata. (A photo taken by a digital camera has metadata from the camera 
used to take the photo, for instance).  There is no need for new private corporation(s) who have 
the legal authority to charge artists to collect and manage the data.  Just as a law firm or grocery 
store controls its own inventory, customer lists, contracts, and other records, artists deserve to 
have control of their work and of how it is stored and documented, so the artist can choose a 
method that is affordable and convenient to how they do business. 
 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  


 
One big challenge for independent artists is how expensive it is to try to enforce your copyright 
and get paid for your work if it is stolen.  Art theft is theft, but there is no governmental agency 
to investigate the theft of images or punish the perpetrators.  If your storefront business is 
robbed, even of an inexpensive item like a single candy bar, you can call the police.  If someone 
steals your art, you can only hope you have money on hand to hire a lawyer or that the thief is 
making enough money for a lawyer to work on contingency.   
 
In addition, in a world where images are increasingly used for political purposes, the creator (and 
in the instance of photos of people, the subject) of a work should be required to provide consent 
for their image (words, song, etc.) to be used.  For instance, it’s not appropriate (and should not 
be legal) for a candidate to steal and use the work of someone who strongly opposes that 
candidate’s policies.  We recently had a famous music artist stand up and give interviews, stating 







that his music should not be used by one of the Republican candidates, for instance.  These 
things matter! 
   


6. What are the most significant challenges artists would face if these new copyright 
proposals become law?  
 


• Fear of showing their work in public or sharing it online, which would have a predictable dampening 
(or, more likely, drowning) effect on the careers of artists who are not already established.   
 


• Since registering each and every photograph and sketch would be prohibitively expensive and time 
consuming, artists would either create less and develop less skill or they would have no protection 
at all for their work.   


 
• Established artists, if required to retroactively register all past work, would have to choose between 


losing all of their rights to past work and spending a huge and insupportable amount of time 
registering them and possibly spending more money registering them than they were paid in the 
first place.  In addition, they would lose all rights to protect their right to protest if someone who 
bought an original decides to use rights that they didn’t buy, if the artist does not have sufficient 
records to register the work. 


 
Conclusion 
 
The creative arts are already difficult from a business standpoint for creators.  It is really hard to 
establish a profitable career as an artist.  We work long hours to practice our craft, and don’t have the 
protections of a salary and benefits, much less the protections of having a big employer with a legal 
department to protect our work.  All we have is the copyright law, and adding burdensome registration 
requirements would hurt the industry and individual artists.  The proposed regulation requirements, 
and any other burdensome and expensive registration regulations would be disastrous to an 
independent artist’s ability to do business.   
 
Besides, it’s just wrong.  People deserve to own the fruits of their labors unless they have agreed to sell 
or gift those rights.  Many people already treat artists as if their work has no value, even as they steal 
copies off the net because they value them.  Changing the copyright law in any way that reduces the 
already limited protections of the law would be adding injury to insult. 
 
Thank you for your consideration, 
 
Deirdre M. Murphy 
Artist 
 
 








July 23, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E
Washington, DC 20559-6000


Re: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Ofice Staff:


As a lifelong visual artist and musician I am very concerned regarding the proposed changes to the current copyright law.


As a musician, producer and composer I've seen the value of my recorded copyrighted works plummet to practically nothing 
over the past couple of years with the rise of International Corporate distribution streaming services such as Spotify, Pandora 
and now even Apple, as if Apple needs more income at my expense.  I used to derive a nominal income from my recorded 
music but recently my total income for 2 quarters of music streams was $3.90.  This is unsustainable for me in the long run.  It's 
interesting that CD Baby, my distribution manager, recently changed it's distribution agreement to include all streaming services 
for my music even though I did not want this.  They do offer a way however to change this but it's not a simple process and 
requires time and energy to research all of the options.


Regarding the proposed changes to the current copyright law regarding visual arts, I'm still able to make a modest living 
creating illustrations, medical illustrations, photographs, animations and motion graphics.  However, I fear if the proposed 
legislation, as I understand it, is passed I will see the same diminished value in my visual work as I've had with my music 
recording work.


I will try to address your questions as directly as possible.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or 
illustrations?


I've found that many of my clients expect me to "work for hire" for a reduced fee.  Many are unwilling to negotiate a licensing fee 
and offer a take it or leave it proposition.  


I've avoided uploading my full animation works to youtube because Google's monetization program offers similar fees to the 
music streaming services.  


At this point I refuse to let any stock houses represent my work.  I can manage better on my own, with fewer opportunities, than 
with greatly reduced fees and control with the stock houses.  


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


At present the two major challenges to enforcing copyrights are the high cost of legal fees in an infringement lawsuit and the 
orphan work policies now being proposed AGAIN to Congress.  At least under the present system if an artist registers their work 
with the Library of Congress and an infringement occurs the artist can seek statutory damages plus attorney's fees but if the 
orphan works legislation passes an artist's whose work has been infringed can expect to receive the "going rate" which will not 
cover pay the artist's legal fees.  This scenario, the orphan works, will actually reward the infringer and encourage the theft of 
individual artists' works.  


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


I have a library of works spanning over 40 years.  To say that it would be a challenge for me to re-register all my work with a 
commercial registration agency would be an understatement.  The time, expense and paperwork alone would be a full time job 
and would effectively end my creative working career.  


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?


I teach computer graphics at the college level.  For some projects I ask the students to create digital collage of a theme of their 
choosing.  Almost none of the students use their own photographs and instead choose to acquire images online for their school 
projects.  I also see in my medical graphics work younger scientists routinely taking copyrighted images from the internet and 
using them in their corporate presentations.  When I ask if they received permission to use these images often they will ignore 
my concerns until the company attorney confronts them and then they will either get permission or not use the image.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?







The claim that there is already a viable visual arts registry that would benefit artists and the reprographic and secondary rights 
licensing agency that pays artists royalties are both incorrect. 


Currently this is NO viable visual arts registry, only stock houses which in my opinion do NOT best represent artists' interests.  


To verify the fact that artists never receive royalties for reprographic rights all one would have to do would be to review the case 
of the lawsuit brought by the Graphic Artists Guild (GAG) against the Illustrators' Partnership of America (IPA) concerning the fact 
that the IPA stated that the Graphic Artists Guild had conceded that it received foreign reproductive royalties and that it does not 
distribute any of the money to artists.  The GAG sued the IPA for defamation and lost the case.


Thank you for the opportunity to comment on the problems visual artists face in the marketplace.  


Sincerly,


Scott Staton








Hello, my name is Kyle Montgomery, and I am writing in response to the inquiry 
by the Copyright office. 


 


I have concerns about the legislation being looked at by the copyright offices at 
this time.  I have looked much up on the matter, from current copyright law to 
proposed changes.  As an artist this effects me, so I wanted to give it the time and 
energy required to fully understand and respond properly.  So I think it best I start 
with the questions asked. 


 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 


The biggest challenge for me has been finding a proper venue, or market.  
Monotizing work has become easier and easier with things like PayPal or Patreon, 
to allow the artist to further their reach, and expand the ways in which they receive 
compensation for their works.  With things like these in place, it is much easier to 
make money off your works on an individual level. 


 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or  
illustrators?  
 


This depends on the the artist, as well as the infringer.  That being said, it is much 
easier to deal with most copyright infrengment in many areas.  Most infringement I 
have met with has been kids, who in liking my work, start posting it against my 
permission.  Usually asking them to remove it gets the desired results.  But beyond 
that there are easy ways to get sight owners to remove the work.  Most sights that 
allow for image posting will respect copyright claims and remove any works that 
the artist asks removed.  And lastly there is court.  It is rare I have to even threaten 
someone with this, but usually just the threat will stop them,  if not a Cease and 
Desist does.  Enforcement isn’t all that much a challenge, and when it is, the law is 
there to help the artist. 







 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
 


For registering for Copyright, there is no real issue with gaining copyright as of 
now, once you publish the works, they are yours.  It’s simple, and easy.  However, 
when it comes to full registration, issues do arise.  It is very difficult to find a 
registration beyond basic copyright that is favorable to the artist.  Whether it be 
fees that dissuade the less financially inclined, or the unfriendly terms of which 
registration companies operate.  Copyright allows us to govern our works as we 
see fit.  This is ideal for the artist as they can decide who, and under what 
conditions they allow their work to be used, without a middleman to mess with the 
details. 


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  
 


I have dealt with this as well.  Again it depends on the artist, and the one seeking 
permission.  Most art, can be traced back to an origin pretty easily for those who 
are serious about getting permission.  If you can’t find them off a Google search, 
then post to a few forums, someone will likely be able to point you in the right 
direction.  Admittedly this can be a hassle, but more and more do I see forums, and 
image sights require an artist name, and location.  So the issue is shrinking 
naturally.   


Also, this is dependent upon the use.  As an artist I do not care about many uses of 
my works, such as educational, or posted to sites I don’t frequent.  But for those 
who do, they usually will step in and speak with you if they have issue. 


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 
 







The biggest issues facing artists right now in copyright is understanding it.  And 
understanding their rights.  Many artists start as kids and publish so much work on 
the web as they learn.  It’s part of how they learn.  Copyright can be complex, and 
it can be hard to look into.  But one thing we all understand is, that Copyright is 
ours, as soon as the piece is published. It’s the one thing that everyone can 
understand. 


 


You will be getting a lot of flack in these letters I am sure.  And I am sorry for that.  
I know you are only doing your jobs. 


That being said, It goes to show just how important copyright is to everyone.  How 
important it is to every artist, and even people who are not artists.  For so many art 
is a labor of love, and something we feel blessed to not just have in our lives, but to 
create and to share.  Copyright law should always honor that first and foremost.  
Copyright should always be a tool with which an artist may protect their works on 
their own terms.  And many wish to handle such things purely on their own.  And 
they should have the right to do so.  No registration should be required to be 
allowed to keep your works safe.  It should be automatic, and easy.  Creating 
artwork should be the hard part, not ensuring you get to keep it. 


 








7/21/2015	  
Maria	  Pallente	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  D.C.	  20559-‐6000	  
	  
RE:	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  
	  
Dear	  Ms.	  Pallente,	  
	  
Thank	  you	  for	  giving	  my	  fellow	  artists	  and	  me	  the	  opportunity	  to	  express	  our	  
concerns	  over	  changes	  to	  the	  existing	  copyright	  laws.	  	  
	  
I	  am	  a	  working	  artist	  currently	  struggling	  to	  break	  into	  the	  comic	  book	  industry	  via	  
an	  online	  comic	  (webcomic).	  I	  have	  experience	  in	  several	  art	  related	  industries	  
including	  illustration,	  music,	  and	  tattooing.	  I	  am	  writing	  to	  ask	  that	  you	  do	  not	  make	  
the	  currently	  proposed	  changes	  to	  the	  copyright	  law	  concerning	  mass	  digitization	  
and	  orphaned	  works.	  
	  
In	  the	  comic	  book	  industry	  artists	  are	  often	  pressured	  to	  sign	  their	  rights	  away	  so	  
that	  the	  publishing	  company	  can	  profit	  from	  the	  licensing.	  The	  artist	  becomes	  
dependent	  on	  the	  company	  and	  subject	  to	  unfair	  wages,	  bringing	  them	  a	  fraction	  of	  
the	  profits	  generated	  by	  the	  properties	  they	  create	  and/or	  contribute	  to	  building.	  
This	  compels	  some	  artists,	  like	  myself,	  to	  produce	  creator-‐owned	  comic	  books,	  so	  
that	  we	  can	  support	  ourselves	  without	  being	  exploited.	  The	  Internet	  now	  allows	  an	  
artist	  to	  compete	  with	  these	  massive	  publishing	  houses	  at	  a	  fraction	  of	  the	  
production	  costs,	  however,	  the	  cost	  of	  promoting	  your	  work,	  both	  in	  terms	  of	  time	  
and	  money,	  still	  make	  success	  in	  this	  field	  an	  extreme	  long	  shot.	  The	  difficulties	  and	  
exploitation	  of	  musicians	  has	  been	  well	  documented.	  And	  it	  happens,	  thanks	  in	  part,	  
to	  legal	  loopholes	  similar	  to	  those	  being	  proposed	  now,	  which	  benefit	  any	  business	  
possessing	  the	  clout	  to	  exploit	  the	  courts.	  	  
	  
Programs	  like	  Photoshop	  make	  enforcing	  copyrights	  more	  difficult	  than	  ever.	  Again	  
thanks	  to	  the	  production	  demands	  imposed	  by	  publishing	  houses	  even	  professional	  
comic	  book	  artists	  working	  for	  the	  top	  companies	  are	  exposed	  for	  using	  another	  
artist’s	  work	  with	  slight	  alterations	  to	  the	  original	  piece.	  Now	  imagine	  the	  
temptation	  for	  unknown	  artists,	  or	  those	  operating	  in	  an	  entirely	  different	  part	  of	  
the	  world,	  where	  they	  don’t	  think	  the	  work	  will	  be	  seen	  by	  the	  creator.	  This	  
proposal	  will	  only	  serve	  to	  instigate	  the	  problem.	  In	  fact,	  given	  what	  we	  know	  about	  
artist	  exploitation	  throughout	  the	  years,	  it’s	  more	  than	  likely	  to	  accelerate	  the	  
problem.	  	  
	  
Let’s	  say	  this	  legislation	  passes,	  I	  have	  to	  register	  my	  work,	  and	  I	  forget	  about	  all	  of	  
the	  art	  I’ve	  created	  for	  the	  past	  25+	  years,	  focusing	  only	  on	  my	  current/new	  
materials.	  The	  comic	  I	  am	  producing	  now	  has	  12	  books,	  200	  pages	  each.	  With	  this	  
one	  title	  I’ll	  have	  to	  register	  2,400	  images,	  and	  that’s	  just	  one	  title.	  I	  simply	  cannot	  







afford	  the	  time	  or	  money	  to	  make	  that	  happen,	  which	  is	  what	  I	  believe	  some	  are	  
counting	  on.	  	  
	  
I	  often	  use	  photo	  reference	  in	  my	  work.	  I	  either	  collaborate	  with	  the	  original	  
artist(s)	  or	  I’m	  forced	  to	  make	  extensive	  changes	  to	  the	  photo	  so	  as	  to	  not	  infringe	  
on	  their	  copyright.	  I	  understand	  not	  everyone	  can	  do	  this,	  especially	  non-‐profits.	  But	  
I	  fail	  to	  see	  how	  this	  legislation	  is	  a	  remedy.	  	  There	  are	  already	  massive	  databases	  of	  
truly	  copyright	  free	  images.	  The	  non-‐profit	  may	  not	  have	  an	  ideal	  selection	  for	  what	  
they	  want	  but	  the	  artist	  should	  be	  hampered	  to	  accommodate	  the	  market.	  
	  
The	  current	  system	  has	  enough	  challenges	  already,	  such	  as	  the	  alleged	  collection	  of	  
Secondary	  Copyright	  fees.	  I’ve	  never	  even	  heard	  of	  anyone	  in	  the	  States	  collecting	  on	  
secondary	  copyright	  royalties.	  Any	  changes	  that	  further	  impede	  artistic	  endeavors	  
in	  terms	  of	  financial	  gain	  would	  only	  serve	  to	  stifle	  creativity.	  Artists,	  being	  the	  
independent	  creatures	  that	  we	  are,	  will	  eventually	  turn	  away	  from	  the	  market	  
entirely.	  We	  will	  always	  create,	  but	  if	  our	  rights	  are	  abused	  or	  if	  it	  simply	  isn’t	  
financially	  viable	  we	  will	  create	  on	  our	  own.	  Some	  cultures	  already	  have	  a	  tradition	  
of	  destroying	  your	  work	  after	  it	  is	  created.	  Your	  office	  claims	  that	  art	  is	  invaluable	  to	  
society	  at	  large,	  which	  it	  is.	  We	  inspire	  academics,	  challenge	  cultural	  norms,	  and	  
validate	  the	  human	  condition.	  Ultimately	  the	  best	  of	  us	  will	  be	  lost,	  and	  our	  artistic	  
heritage	  will	  be	  modified	  reproduction	  after	  modified	  reproduction.	  	  








 


 


Daniel J. Cohen 
Digital Public Library of America 


700 Boylston St. 
Boston, MA 02116 


 
 
 
Catherine R. Rowland 
Senior Advisor to the Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000 
(202) 707–8350  
crowland@loc.gov 
 
 
July 21, 2015 
 
 
Re:  Docket Number 2015-1, Copyright Protection for Certain Visual Works,  


80 Fed. Reg. 23054 (April 24, 2015) 
 
 
Dear Ms. Rowland:  
 
 
I write on behalf of the Digital Public Library of America (DPLA) in response to the Copyright 
Office’s Notice of Inquiry regarding copyright protection for certain visual works.1  
 
From its initial planning stages in 2010, DPLA was created to be “an open, distributed network 
of comprehensive online resources that would draw on the nation’s living heritage from libraries, 
universities, archives, and museums in order to educate, inform, and empower everyone in 
current and future generations.”2 Since it was launched in 2012, DPLA has already facilitated 
free online access to more than 10 million cultural and scientific works from libraries and 
archives located across the United States. That collection includes more than 5 million images, 
including significant numbers of photographs and illustrations. 
 
These comments respond to the Notice of Inquiry’s fourth question, “What are the most 
significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?” Below we share two challenges and three proposals for 
the Office to consider that would benefit both creators and cultural heritage institutions such as 
DPLA by facilitating better communication about ownership of copyright in visual works.  
 
                                                            
1 These comments were prepared with the assistance of DPLA Legal Committee Member David Hansen, UNC 
Chapel Hill (affiliation for identification only).  
2 History, DPLA, http://dp.la/info/about/history/ (last visited June 25, 2015).  
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1) The Copyright System Does Not Meet Creators’ or Cultural Heritage 
Institutions’ Expectations 
 


The first challenge is that that the current system of copyright protection is not matched to the 
expectations of the vast majority of creators of visual works, especially amateur and home 
photographers which now drastically outnumber professional creators of visual works. DPLA 
and our contributing libraries have a special interest in these works because they make up an 
important part of our collection. Because copyright owners of these works are often unaware or 
uninterested in asserting their rights, DPLA and its contributing institutions have difficulty 
identifying and locating owners to obtain permission or to make determinations about the public 
domain status of these works.  


Libraries and archives have long preserved personal, home, and amateur visual works, and 
smartphones and digital cameras have led to a dramatic increase in the number of images 
produced and saved, many of which were never created with copyright incentives in mind. At 
over 250 billion photos and over 240 million uploads each day, Facebook is likely now the 
largest repository of photos in the world.3 While some of those works are surely created with a 
commercial intent, many more are simply created to record personal experiences and share them 
with circles of friends or wider communities. It is true that some users are aware of their 
copyright interests and take them into account when sharing their work—for example, the 
creators of the more than 350 million Creative Commons licensed photos now available through 
Flickr.com4—but many more are seemingly unaware or uninterested in the rights that 
automatically attach to their visual creations.  


While some users may not know or care about their copyright interests in these visual works, 
libraries and archives do. Digital preservation and access to personal and amateur visual works 
supports an important part of DPLA’s mission. Among other things, these works can provide 
candid insights into our shared cultural history. In June, for example, DPLA highlighted 
collections of images in our collections that document camping in America in the early 20th 
Century.5 The snapshots, coming from libraries and archives from New York to Minnesota to 
Arizona, show Boy Scouts and Girl Scouts camping from the early 1900s through to the 1950s. 
Photos show changes in social conventions over time, such as how Girl Scout uniforms changed 
from decade to decade, or how Boy Scouts and Girl Scouts responded to major historical events, 
such as the onset of World War II. DPLA is replete with other examples, and these collections 


                                                            
3 A Focus on Efficiency, (Internet.org White Paper, by Facebook, Ericsson and Qualcomm) (Sept 2013), 
http://internet.org/efficiencypaper   
4 Explore / Creative Commons, FLICKR.COM, https://www.flickr.com/creativecommons/ (last visited June 25, 2015). 
5 Hit the Trail: Camping in America, DP.LA, June 4, 2015, http://dp.la/info/2015/06/04/camping/.  
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will only grow as libraries and archives begin to acquire and provide access to proliferating 
number of images from social media platforms such as Facebook and Twitter.6  


DPLA and contributing organizations face significant copyright challenges in providing digital 
access to these visual works. Identifying owners and obtaining permissions is nearly impossible 
for many personal photographs and candid snapshots. Many of those in the camping collections 
noted above are unaccompanied by any information about the creator at all. Even if creators are 
identifiable by name, they are often not locatable. Many are dead, raising complicated questions 
about whether rights were transferred to heirs, or perhaps escheated to the state. Because creators 
of many of these works never thought about the rights that they acquired in their visual works, 
they never made formal plans for succession of ownership.  


Thus, as the Office undertakes this review, we urge it to consider whether creators, cultural 
heritage institutions, and the public at large would be better served by a system of protection that 
explicitly seeks to address the needs, expectations, and motivations of the incredibly large 
number of creators of these personal, home and amateur visual works, while appropriately 
accommodating those creators for whom copyright incentives do matter and for whom licensing 
and monetization are important.  


 


2) The Challenge Lack of Copyright Ownership Information 
The second major challenge is related to the first: visual works, particularly photographs, are 
difficult for libraries to use because dependable copyright status and ownership information is 
rarely available. Without that information, making determinations about public domain status, 
contacting owners to seek permission, and even making decisions about uses that rely on 
limitations and exceptions such as Section 108, is considerably more difficult.  


DPLA and its contributing institutions spend considerable time and effort trying to determine the 
copyright status and ownership of works in their collections. Over the last year, DPLA and its 
partner the Europeana Digital Library developed a project to create a rights statement framework 
for more effectively creating and sharing metadata to communicate the copyright rights status of 
works in digital library collections.7  


While projects like these are important, the resulting copyright information is inevitably 
incomplete. Separated by years and sometimes decades from the work’s initial creation, without 
access to private contracts or information about how ownership transferred to third parties such 
as heirs, cultural heritage institutions are incapable of providing consistently reliable information 
about copyright status or ownership of every work in their collections. These efforts to retrace 
copyright ownership are also expensive; even this relatively modest DPLA-European project to 
develop a framework for communicating uniform copyright information required a $300,000 


                                                            
6 See, e.g., NCSU Libraries developing toolkit to make it easier to collect and preserve social media, NCSU 
LIBRARIES NEWS, Sept. 9, 2014, http://news.lib.ncsu.edu/blog/2014/09/09/ncsu-libraries-developing-toolkit-to-
make-it-easier-to-collect-and-preserve-social-media/#sthash.ZKJepETP.dpuf.  
7 Getting it Right on Rights, DPLA.org, http://dp.la/info/about/projects/getting-it-right-on-rights/ (last visited June 
25, 2015).  
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grant from the John S. and James L. Knight Foundation and relied upon countless volunteer 
hours from librarians and lawyers.  


As the Office recognized in its recent Orphan Works and Mass Digitization report,8 identifying 
rightsholders and obtaining permissions on a large scale is difficult, particular for photographs 
and other visual works.9 While that report does explore options for mass digitization uses, the 
Extended Collective Licensing system that it proposes would be unworkable for the vast 
majority of personal, home, and amateur photographs and visual works, primarily because no 
Collective Management Organization could ever adequately represent the rights of such a group. 


Instead, DPLA believes that the best solution for better facilitating legal use of all visual works is 
for the Office and Congress to encourage the development of a dependable registration and 
recordation system with as much ownership information as possible provided by those who are 
in the best position to supply it: creators and owners.  


 
 


3) Proposals for Encouraging the Development of Better Public Copyright 
Information 


The Office’s recent studies of its registration and recordation systems are incredibly important. 
Visual works, probably more than any other category of works, would benefit from improved 
registration and recordation systems, and we are especially encouraged by efforts to upgrade the 
technical aspects of those systems.  


Beyond that, policy changes should be considered to help encourage better sharing of copyright 
information. Because legal use of visual works is so sensitive to the provision of accurate 
copyright ownership information, visual works may present a good opportunity for the Office to 
study and propose pilot programs to evaluate how best to maximize the amount of dependable 
copyright information available to the public to facilitate rights clearance, licensing, and 
monetization for those creators for whom that is a goal.  


 
a) Study how to implement “new style” formalities, with an eye toward creating a pilot 


program for implementation of formalities with visual works, ultimately allowing the 
Office to fully develop ideas about how to improve copyright information through 
formalities for all categories of works. While the Berne Convention prohibition on 
formalities necessarily influences the scope of such a study, there is a growing 
understanding that Berne does not prohibit all rules that encourage copyright owners to 
provide the public with information about their copyright assertions. 10 Ideas that might 


                                                            
8 U.S. COPYRIGHT OFFICE, ORPHAN WORKS AND MASS DIGITIZATION 51, (June 2015),  
http://copyright.gov/orphan/reports/orphan-works2015.pdf  
9 We note that the Orphan Works and Mass Digitization report proposals would do little for the types of mass 
digitization of visual works that would feed into DPLA. Work-by-work diligent searches of the type envisioned in 
the Report’s legislative orphan works proposal are not feasible on a large scale, as the Report recognizes.  
10 See, e.g., Maria A. Pallante, The Curious Case of Copyright Formalities, 28 Berkeley Tech. L.J. 1415 (2013);  
Christopher Sprigman, Reform(aliz)Ing Copyright, 57 STANFORD L. REV. 485 (2004); Jane C. Ginsburg, The U.S. 
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be considered in this study, to both ease burdens on users and incentivize creators and 
owners to provide more publicly accessibly copyright information, could include 
proposals for Congress to:  
i) Limit access to remedies, such as injunctive relief, against users of works that were 


unregistered at the time of the users’ first use;11  
ii) Condition the validity of transfers (including transfers to heirs) on public recordation 


of transfer documents;12  
iii) Provide that scope of fair use should be broader for use of unregistered works;13   
iv) Encourage owners to timely assert their rights by clarifying that under the Copyright 


Act’s statute of limitations, online distribution is not an ongoing, separate act of 
infringement from the initial reproduction, nor is it a continuing wrong that would 
extent the time in which one must assert rights by filing suit.14  
 


b) Study more fundamental changes to the registration system to encourage more visual 
works creators to register their works. To encourage maximum use, registration should be 
available for as close to free as possible, available for creators to register works in bulk, 
and registration information should be available to the public in open, structured, data. 
Ideally this system would be supported by fees other than registration fees. The Office 
could explore other ways to develop low-cost systems of registration. For example, a 
supplemental registry that does not carry the full benefits of full registration, such as 
access to statutory damages and attorney’s fees, but that is also less costly because 
registrations are not reviewed by Copyright Examiners. Such a registry would at least put 
the world on notice that the individuals or organizations registering those works have an 
interest in exercising whatever rights they hole, and would establish some public record 
of an ownership claim.  
 


c) Develop programs that encourage entities such as DPLA and others that have an 
interest in developing copyright ownership and copyright status metadata for existing 


                                                            
Experience with Mandatory Copyright Formalities: A Love/Hate Relationship, 33 COLUM. J.L. & ARTS 311(2010); 
STEF VAN GOMPEL, FORMALITIES IN COPYRIGHT LAW (2011); Reform(aliz)ing Copyright: Berkeley Center for Law 
and Technology Symposium, 28 BERKELEY TECH. L.J. 1415 (2013), http://btlj.org/2013/01/volume-28-issue-3-
symposium-2013-2/ (entire symposium issue).  
11 Christopher Jon Sprigman, Berne’s Vanishing Ban on Formalities, 28 BERKELEY TECH. L.J. 1537, 1545 (2013).  
12 See Ginsburg, supra note 9, at 345-46 (“Congress could provide a more radical and recordation-incentivizing 
solution: any exclusive rights that are transferred but not recorded within a stated period will revert to their grantors. 
Requiring recordation as a prerequisite to suit, or indeed, as a condition of the validity of the grant.”); Jane C. 
Ginsburg, With Untired Spirits And Formal Constancy”: Berne Compatibility Of Formal Declaratory Measures To 
Enhance Copyright Title-Searching, 28 BERKELEY TECH. L.J. 1583, 1617 (2013) (suggesting alterative requirements 
for transfers by operation of law, such as by will or intestate succession); Pallante, supra note 9, at 1421; Daniel 
Gervais & Dashiell Renaud, The Future Of United States Copyright Formalities: Why We Should Prioritize 
Recordation, And How To Do It, 28 BERKELEY TECH. L.J. 1459 (2013).  
13 Pamela Samuelson et al., Copyright Principles Project: Directions for Reform, 25 BERKELEY TECH. L.J. 1175, 
1200 (2010).  
14Compare Diversey v. Schmidly, 738 F. 3d 1196, 1202 (10th Cir. 2014) (concluding that online distribution was a 
separate, ongoing act of infringement) with Taylor v. Meirick, 712 F. 2d 1112, 1118-19 (7th Cir. 1983) (articulating 
“continued wrong” rule to extend the time period in which to bring suit).  
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visual works. The Office’s collaboration with Stanford Law School to centrally assemble 
information concerning marketplace resources for licensing is encouraging. Other 
entities, such as DPLA, the University of Michigan, and others15 have independently 
worked to help develop better information about copyright status and ownership of works 
in their collections. Using the Office’s convening power, perhaps in conjunction with 
other federal agencies, to bring together a broader group of interested parties to focus 
their efforts could help in creating more publicly accessible copyright information.  
 
 


Thank you for considering these suggestions. We encourage you to contact DPLA with any 
questions.  
 
 
Sincerely,  
 


 
 
Daniel Cohen 
Executive Director 
Digital Public Library of America 


                                                            
15 Copyright Review Management System, UNIVERSITY OF MICHIGAN, http://www.lib.umich.edu/copyright-review-
management-system-imls-national-leadership-grant (last updated June 15, 2015). 



http://www.lib.umich.edu/copyright-review-management-system-imls-national-leadership-grant
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I.
As it stands now, it is impossible to determine the contents of an upload deposit without 
the copyright holder initiating a lengthy process to obtain paper photocopies of the 
deposit. Consider expanding the ECO online registration system to include archived 
thumbnail versions of upload deposits. This would allow copyright holders to more 
effectively organize and access their registrations as well as save the Copyright Office 
the time and resources involved in sending paper copies of upload deposits on request. 


Alternatively, the copyright holder could be given the option to include a “proof sheet” 
with each upload deposit, which could then be stored and accessible via the copyright 
holders ECO account.


II. 
Consider the classification of works posted on social media platforms and personal 
blogs as “unpublished” rather than published. 


Kalliope Amorphous
New York, NY
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July	  23,	  2015	  
	  
Maria	  Pallante	  
Register	  of	  Copyrights	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  DC	  20559-‐6000	  
	  
RE:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  
	  
Dear	  Ms.	  Pallante	  and	  the	  Copyright	  Office	  Staff:	  
	  
I'm	  an	  artist,	  illustrator,	  and	  creative	  writer	  for	  children.	  Copyright	  law	  is	  the	  
foundation	  of	  my	  survival;	  if	  I	  cannot	  protect	  what	  I	  create,	  then	  I	  have	  lost	  the	  
profession	  I	  have	  spent	  decades	  preparing	  for	  and	  perfecting.	  Copyright	  is	  my	  only	  
shield	  against	  theft,	  and	  the	  fact	  that,	  up	  till	  now,	  it’s	  been	  automatic	  and	  free,	  has	  
enabled	  me	  to	  keep	  growing	  and	  marketing	  myself	  without	  fear	  of	  my	  work	  being	  
stolen	  or	  copied	  with	  impunity.	  
	  
1.	  What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  licensing	  
photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
	  


• Publishers	  requiring	  artists	  to	  sign	  away	  their	  digital	  and	  other	  secondary	  
rights	  as	  a	  condition	  of	  accepting	  assignments	  


• Competition	  from	  image	  services	  or	  cheap	  overseas	  artists/writers	  who	  do	  
not	  ask	  for	  rights	  


• Lack	  of	  knowledge	  in	  how	  to	  license	  such	  works	  (many	  of	  us	  would	  like	  to	  get	  
into	  licensing	  but	  don’t	  know	  where	  to	  start)	  


• Theft	  and	  reproduction	  of	  images,	  making	  the	  original	  art	  worthless.	  
	  
2.	  What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  photographers,	  graphic	  
artists,	  and/or	  illustrators?	  
	  
The	  two	  major	  challenges	  are	  the	  high	  cost	  of	  legal	  fees	  in	  an	  infringement	  lawsuit	  
and	  Orphan	  Works	  policies	  that	  would	  reduce	  the	  likelihood	  of	  obtaining	  legal	  
representation	  or	  significant	  compensation.	  You	  are	  giving	  all	  the	  power	  to	  the	  thief	  
and	  none	  to	  the	  owner	  and	  creator.	  
	  
3.	  What	  are	  the	  most	  significant	  registration	  challenges	  for	  photographers,	  graphic	  
artists,	  and/or	  illustrators?	  
	  
Expense;	  the	  time	  wasted	  on	  paperwork	  and	  databases	  or	  spreadsheets	  if	  I	  have	  to	  
keep	  track	  of	  every	  single	  image	  I	  create;	  the	  sheer	  volume	  of	  sketches	  and	  other	  
images	  created	  to	  produce	  a	  final	  product.	  I	  don’t	  have	  any	  employees.	  All	  that	  labor	  
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would	  take	  time	  from	  creative	  work,	  the	  work	  that	  brings	  in	  money.	  This	  factor	  
alone	  could	  force	  artists	  out	  of	  the	  profession.	  Would	  you	  ask	  a	  ballerina	  to	  
document	  all	  her	  steps	  or	  a	  violinist	  to	  keep	  track	  of	  all	  her	  scales?	  	  
	  
You	  are	  also	  asking	  me	  to	  expose	  all	  my	  work	  to	  a	  service	  that	  enables	  thieves	  to	  
copy	  my	  images	  and	  make	  derivatives.	  You	  are	  forcing	  me	  to	  make	  stealing	  and	  
using	  my	  work	  a	  breeze.	  
	  
What	  boggles	  my	  mind	  is	  that	  creative	  people	  already	  are	  some	  of	  the	  lowest	  paid	  
workers	  in	  our	  economy.	  Look	  at	  any	  salary	  or	  income	  survey;	  we	  are	  typically	  near	  
or	  at	  the	  bottom.	  Yet,	  what	  we	  produce	  is	  so	  valuable,	  we	  have	  to	  keep	  fighting	  to	  
protect	  it;	  our	  time,	  our	  money,	  our	  stress.	  
	  
Why	  do	  you	  think	  that	  is?	  Because	  big	  corporations	  want	  to	  make	  money	  from	  
artists’	  creativity	  for	  nothing.	  I	  understand	  the	  need	  to	  help	  libraries	  and	  
researchers	  to	  digitize	  books	  and	  papers	  no	  longer	  under	  copyright.	  If	  this	  bill	  is	  
intended	  to	  alleviate	  that	  problem,	  then	  it’s	  a	  wood	  chipper	  when	  what	  you	  really	  
need	  is	  a	  nail	  file.	  	  
	  
4.	  What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  wish	  to	  
make	  legal	  use	  of	  photographs,	  graphic	  art	  works,	  and/or	  illustrations?	  
	  
I	  keep	  my	  consumption	  of	  other	  people’s	  work	  to	  fair	  use	  guidelines.	  The	  hardest	  
part	  is	  reference	  photos,	  which	  are	  usually	  protected,	  so	  I	  never	  use	  them	  in	  the	  final	  
piece	  I	  will	  publish	  or	  create.	  I	  put	  it	  away	  and	  draw	  from	  imagination	  (or	  take	  my	  
own	  photos).	  It	  can	  be	  inconvenient,	  but	  I	  respect	  the	  time	  and	  effort	  to	  produce	  any	  
good	  work,	  and	  consider	  that	  inconvenience	  as	  part	  of	  the	  normal	  process.	  
	  
5.	  What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  
photographs,	  graphic	  artworks,	  and/or	  illustrations	  under	  the	  Copyright	  Act?	  
	  
There	  is	  NO	  central,	  working	  visual	  arts	  registry	  that	  I	  know	  of.	  That	  would	  be	  great	  
if	  it	  were	  free	  and	  protected	  my	  work	  in	  some	  way—and	  if	  it	  scanned	  in	  and	  created	  
all	  the	  metadata	  and	  documentation	  for	  me.	  That	  unicorn,	  as	  far	  as	  I	  know,	  is	  still	  a	  
mythical	  beast.	  Do	  you	  have	  a	  URL?	  A	  name?	  Someone	  we	  can	  talk	  to?	  None	  of	  us	  
understand	  what	  this	  is.	  And	  if	  it	  does	  come	  about…what	  happens	  to	  all	  my	  work	  
from	  the	  past?	  Is	  it	  no	  longer	  considered	  copyrighted	  if	  I	  don’t	  track	  it	  down	  and	  
stuff	  it	  into	  this	  registry?	  I’ve	  been	  drawing	  since	  I	  could	  clutch	  a	  crayon.	  
	  
And	  what,	  pray	  tell,	  happens	  when	  this	  unicorn	  is	  hacked	  and	  all	  my	  work	  is	  neatly	  
stolen	  in	  one	  go?	  Let	  me	  guess:	  you’ll	  pat	  me	  on	  the	  head	  and	  give	  me	  a	  monitoring	  
service	  for	  a	  year.	  Thanks	  in	  advance,	  but	  none	  of	  us	  can	  pay	  our	  bills	  with	  that.	  
	  
If	  you	  think	  all	  of	  the	  above	  is	  a	  load	  of	  hooey,	  then	  look	  at	  singers	  and	  musicians.	  
They	  make	  very	  little	  on	  albums	  sales;	  sales	  of	  downloadable	  singles	  are	  not	  the	  
same	  in	  terms	  of	  income,	  nor	  are	  ticket	  sales	  to	  concerts	  or	  merchandise.	  In	  
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addition,	  many	  people	  stream	  music	  for	  free	  from	  sites	  like	  YouTube,	  which	  is	  
owned	  by	  Google,	  one	  of	  our	  biggest	  technology	  companies.	  In	  other	  words,	  small	  
bands	  and	  big	  singers	  are	  driving	  traffic	  for	  Google	  for	  little	  to	  no	  compensation.	  
Google	  gets	  the	  main	  benefit,	  even	  though	  the	  consumer	  is	  after	  the	  music,	  not	  the	  
method	  of	  distribution.	  
	  
This	  legislation	  is	  a	  spit	  in	  the	  face	  of	  every	  artist	  who	  aspires	  to	  do	  graphic	  design,	  
greeting	  cards,	  comics,	  children’s	  books,	  small	  scale	  animation,	  or	  even	  original	  art.	  	  
You	  are	  taking	  the	  horrible	  and	  stupid	  idea	  that	  artists	  MUST	  suffer	  and	  starve,	  and	  
turning	  it	  into	  a	  certainty.	  	  
	  
What	  don’t	  you	  kick	  a	  puppy	  while	  you’re	  at	  it?	  
	  
Sincerely,	  truly,	  and	  testily	  yours,	  
	  
Kate	  Barsotti	  
	  
	  








 


July 20, 2015 


Damani Bowal 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works 


 


Dear Ms. Pallante and the Copyright Office Staff, 


 


Thank you for the opportunity to voice my, as well as many other artists’, opinion about the 
issues visual artists face in the marketplace and how we try to maintain our rights as owners. As 
visual artists we do face struggles monetizing our work, enforcing our ownership on such pieces 
of work, legal usage, as well as challenges the office should be aware of. On top of it all, the 
significant challenges that we visual artists will have to encounter if these new copyright 
proposals become law. 


Licensing my work and claiming ownership is how I make revenue and maintain my lifestyle. 
By creating illustrations, licensing them, and putting them in the marketplace I am able to use the 
money I make to pay for the necessities of life, such as food, shelter, and clothing. However, 
monetizing illustrations is hard in said marketplace, due to the many other artists who are in the 
same position. Not only are you competing with other artists, you are also facing off against 
other companies, who will try what they can to use an individual’s illustrations, photographs, 
literature, for their own purposes without giving credit or due fees to the artist in question. IN 
addition to this, image banks are also invading the market by making false promises to artists and 
exploiting their work by lowballing prices and selling in volume. By getting the work for free, 
image banks are able to sell it for anything and still make a profit. Artists who have signed with 
these image banks must still compete with them along with the lowballing prices and the image 
banks retaining 50%-90% of commissions, leaving stockhouse artists with nothing more than a 
small faction for the full price of their own original works. In this case copyrighting my own 
work and selling it for the full price would be a better option in comparison as I will be able to 
retain all the profit and use it for what I need. Copyright of my work is of very important 







significance to me, as it allows me the creative control of its integrity, authenticity, and accuracy. 
The 1976 Copyright Act has allowed me to be able to establish a professional career in the arts, 
and has let my hobby become something I do for a living and make profit. However, the growing 
loss of rights for a visual artist is crippling. It is crippling in such cases where publishers will 
force artists to surrender valuable digital rights and other secondary rights as a condition of 
accepting assignments. These come from policies enforced by company attorneys who are 
indifferent to an artist, art directors, publication’s design integrity, and tell art directors to only 
use artists who agree to sign their rights away. 


As a freelance artist, for these types of work-for-hire contracts and agreements being imposed 
upon me and others, it deprives us of authorship and we become a de facto “employee” who has 
to supply their own inventory, workspace, training, covering overhead, retirement, liabilities, 
insurances, and much more for the sole purpose of forfeiting copyright; yet we receive none of 
the benefits of “legal” employment. Commercial registries have radically undermined the 
markets for creative artists and there is every reason to believe that if registration is reintroduced 
as a condition of protecting our work that the new for-profit registries would act in the same 
ruthless way. 


As for the prose “What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?” These challenges would be the high cost of legal fees in an 
infringement lawsuit and the Orphan Works policies now being proposed again to Congress. 
Now when it comes to the frustrations for those of us who to wish to use our illustrations, or 
photographs for legal use, like most artists, I use other’s work as inspiration or reference. 
However, as a rule of thumb, I use my own sketchbook, my own photographs, and my 
imagination to do any publishing or legal action. The only other time I will make use of someone 
else’s work is through a blog, a tutorial video through use of examples, or even sharing on other 
sites, such as Facebook or Tumblr, to friends as acknowledgement and admiration to the owner 
of those pieces of work. All of this is done of course with the artist permission or with use of 
available links to the artist to credit them, not only as a just courtesy, but because in present time 
it is not unheard of for someone to claim another’s artwork as their own, also known as ‘Art 
theft’. I have even seen my own work used in such cases and have not objected to it because I 
have been credited in each case and the current copyright law is working in the way it was 
intended. With the Orphan Works policies, I’m afraid the current way of things and handling art 
in this manner will be lost, if liberalized and let massive commercial infringement be available. 


With these new copyright proposals becoming law, many artists will not be able to continue to 
do what they love and make profit. We will lose every right we have to our own creations, and 
not even be able to fight back against the public and other companies. People will be able to 
freely transform our works or claim as their own, and do whatever they want with it. We artists 
will be making work for free for everyone and no one will know it was even us. No artist will 
receive their due credit and fees, and I fear for the loss of creativity that might also sprout from 
this. It is almost the equivalent to owning a pet animal or a child, and someone else claiming that 
animal/child right out of the blue as their own, grooming them to their own needs and reaping the 
rewards and successes even though you yourself had risen said animal/child since it was born 
with love, tenderness, and care. I know for me personally, this would wrench my heart from my 
chest and render me useless if these policies come to fruition. So I do ask that the Orphan Works 
policies not be passed please. 







Sincerely, 


Damani Theodore Bowal 


  


 


 


 








VOTE NO TO THE ORPHAN WORKS BILL 
 
Kathy Konkle 
212 420 5970 
Kathy@konkle.com 
 
 
 
1. What are the most significant challenges related to 
monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations? 
 
I’m a stock illustrator and 90% of the people who have lifted 
my art off of the internet for their websites and blogs have 
not paid for the art. They completely ignore copyright law 
since they know I can not afford to take them to court over 
one stock illustration or icon. 
 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? 
 
It’s impossible to sue everyone. I might sue a big corporation 
if they stole my art but it is not possible for me to find a 
lawyer to take a case for free for some minor infringement. 
 
3. What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? 
 
I can only keyword. Metadata and upload about 20 to 30 
images in a day to my stock illustration website. If I have to 
upload them all to a copyright agency as well my productivity 
will be cut in half. I have 5,000 images online. I could not 
afford the fee to register them all or the time spent uploading 







them to a registration agency. 
 
4. What are the most significant challenges or frustrations for 
those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? 
 
Doesn’t matter. If they cant find the owner of an image they 
would like to use then they need to just use something else. 
It’s their tough luck. I can’t give up my ability to make a living 
off of the copyright to my art just so somebody can use an 
image just because they want to. I don’t care what you want. 
We don’t always get what we want. 
 
5. What other issues or challenges should the Office be 
aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? 
 
The copyright registration offices are subject to corruption 
once they have all the digital images and client lists. Theres 
nothing to stop these people from exploiting the image 
banks. 
 
You can’t trust people to be honest with us and with 
themselves that they really did a diligent search. They could 
just say they tried and couldn’t find the owner. Since any 
reverse image search would find the image exclusively for 
sale at istockphoto I’m supposed to challenge this person 
and say you didn’t do a good enough search for the owner of 
the art? Now im supposed to spend $100,000 to take them 
to court to challenge them? All of them? 
 
This entire orphan works bill sounds like a license to steal 
art. You cant pass a law that says if I don’t register my art 







anyone can take it. That would mean anyone can lift your 
unregisterd photo off of facebook and use it in their ad 
campaign. And even if it was registered then it would be up 
to you to get a lawyer and sue which is very expensive. 
 
You need to strengthen copyright law and protect the 
creators and stand up to this corporate money grab that is 
trying to take the copyright away from the artists for their own 
financial gain. 








www.lhbarkerstudio.com 
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July 21, 2015 
 
Maria Pallante  


Register of Copyrights  


U.S. Copyright Office 


101Independence Ave. S.E.  


Washington, DC 20559-6000  


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01)  


Dear Ms. Pallante,  


Thank you for the opportunity to comment on the critical issues visual artists face concerning the 
proposed copyright changes and the current marketplace.  
 
I am a professional architectural and historical illustrator and a member of the Society of 
Architectural Illustrators in good standing.  I have been a self-employed artist for 41 years.  My work 
is seen in numerous suites of historical illustrations done for numerous historical sites/museums, 
scholastic books/websites as well as many architectural presentations for marketing, permitting and 
funding. 
 
All my work has been copyrighted and therefore copyright law affects me ‘right in the pocketbook’ 
from the ability to make (or not make when infringed upon) a reasonable living, pay bills and taxes, 
own a home and collect royalties for granted uses.  It is becoming all but impossible to protect my 
work against infringers/unauthorized uses and collect compensation for those infringements when I 
find them.  My artwork has been my primary source of income for four decades.  Proposed changes 
would endanger my ability to earn a living from my art and collect a revenue stream from it.  At this 
time, the market is forcing small business people like me, a sole proprietor, to compete against large 
corporations who mostly demand non-negotiable ‘work for hire’ contract conditions of any artist who 
wants to do business with them.  In addition, existing ‘registries’ are not protecting their artists as 
they should and are not paying already collected royalties to their artists as they should.   


The situation at hand is a national disgrace and not benefitting most artist/creators. I urge you not to 
adopt the proposed changes, continue to protect our artist’s rights as stated in the January 1, 1978 
copyright law and support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 
2015. 


 


 


 



http://www.lhbarkerstudio.com/
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1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations?  


A) Publishers who require artists to sign off on all rights as a condition of  employment or mandatory 


‘work-for-hire’ terms strip the creator of all author’s rights and provides no employment benefits. 


B) Massive image banks can claim images (orphan works) when a search fails to locate copyright 


owner.  Those claimed images could then be re-licensed for their profit without compensation to the 


original author.  The cost for an artist to register works with an image bank or commercial registry is 


high and time consuming with little pay off.  Personally, I do not know any self-employed artist who 


can afford this or the time required to register all work or hire an attorney to do the work.  I fear 


mandatory registration, as a condition of an artist’s protection, with a new for-profit registry will add 


yet another unfair artist burden to an already unfair system, provide inadequate compensation to the 


author (artist) and that it would not act in the best interest of the original artist/author, but on behalf 


of self-profit as the mega-image banks and existing registries act now.  


C) I will lose control over who uses my artwork, where it is used, placement of my mandatory 


copyright and credit line and providing my proper contact information.  In addition, the display of my 


own “signature © date” located on all artwork could be completely cropped off.     


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  
 
A) Finding a skilled copyright lawyer to take a case on contingency for a registered work which has 
been infringed upon.   
B) Unrealistically high legal fees and long process incurred by the copyright holder to challenge an 
infringer who used a registered work.  
C) Unregistered works: there is almost no chance of finding a skilled copyright lawyer to take a case 
on contingency.  High legal fees are not warranted for what most likely will be a very small 
settlement value.   
 
Case C happened to me years ago.  The infringement was blatant and very public and I documented 
it carefully.  I spoke with a highly respected copyright lawyer and was advised there was almost no 
chance of covering the cost of litigation, let alone receiving damages.  Since that time, my work has 
been infringed upon many times.  There is little I can do to halt it or recover damages, compensation 
or lost income.  The infringers know most artists simply cannot afford to go after them.  Many do not 
stop infringing when caught by the copyright owner, even when infringement proof is provided, the 
infringer is asked to stop infringing and provide adequate compensation to the copyright holder.  
D) Against my wishes and copyright protection advice to clients, many of my clients reproduce my 
artwork without a proper credit line or simply crop off my hand signature with © and the date.  A 
person seeing that reproduction might erroneously conclude it is not copyrighted, will not seek to find 
the creator (me) and that they are free to reproduce, license and/or sell.  
E) The wide use of the internet has made infringement very easy and it is all but impossible to track 
the infringements on and off line.  Infringers simply copy to their hard drive, change the metadata 
embedded and use as they wish.  No one can track that material unless someone spots it.  I embed 
copyright metadata information into my art images (IPTC information) and that still does not stop 
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people from stealing my work (and income) and unauthorized use.     
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 
 
A) Financial burden, cost to prepare, cataloguing and processing artwork. 
B) Time spent not making a living preparing, cataloguing and processing artwork. 
D) Cost to pay someone else to do the work. 
C) Locating earlier works, cost to have them shipped back to artists (if they can be found), preparing, 
cataloguing and processing, return shipping. 
E) Losing protection for pieces not found on grounds of non-compliance with any new authorized 
registry.  
 
Please do away with mandatory registration all together; it is not feasible for most artists and will not 
be effective protection. 
 
4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
A) Mainly I do not use another’s work unless it is a legitimate non-commercial or educational fair use 
and I give a credit or link if I can find one in a discussion.  
 
B) The existing systems in place; locating an author to get proper permissions.  
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
A) Pre-existing artwork created after 1/1978 and still under that copyright law and protection.  It is 
not logistically possible to locate and register all those works. 
B) Unfair financial, superior legal strength and sheer staying power advantage of large corporations 
and image banks.  It will not be a case of who the legitimate copyright owner/author is-it (is) and will 
continue to be whoever has the deepest financial pockets, in-house legal counsel and the staying 
power to fight long, drawn out court battles.  The large image banks and corporations know this and 
use it to their advantage to infringe, reap the financial benefit and simply paying a slap on the hand 
penalty down the road; they have made their profit and simply move on.  Rather than infringe, large 
corporation should stop demanding work-for-hire and start commissioning their own new artwork.     
C) Infringement and lack of a way to protect one’s own copyright is robbing artists of their livehood 
and in many cases putting artists out of business.  Most self employed and freelance artists simply 
cannot compete against these powerful and wealthy corporations.  A new authorized for-profit visual 
art super-registry is not the answer; it will enrich the registry and the image banks they do business 
with, not the artists.  US artists are not being protected or receiving the royalties they should now 
with the existing ‘registries’.  It will just be another nail in many self employed/free lance artists’ 
proverbial coffins.  
D) The little spoken of or recognized secondary use reprographic market is robbing creators of 
income not once but twice and possibly for good.  The practice of someone licensing first use, then 
selling a second (third, fourth?) use without creator knowledge or creator compensation is 
unconscionable.  
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E) Further weakening this segment of the US working population and the societal/cultural benefits 
derived from their creative artwork. 
 
6. What are the most significant challenges artists would face if these new copyright 
proposals become law? 
 
A) Loss of any meaningful intellectual property protection, especially for earlier work 
B) Inability to fight large corporations, unauthorized mass digitization, registries and image banks 
effectively 
C) Loss of profession, current and future income 
 
Thank you for allowing my voice to be heard.  Please continue to protect our artist’s rights as stated 
in the January 1, 1978 copyright law. 
 
Sincerely,  


 
Les Barker 
 
 
 








July	  23,	  2015	  
	  
Maria	  Pallante	  
Register	  of	  Copyrights	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  DC	  20559-‐6000	  
	  
Re:	  Notice	  of	  Inquiry,	  Copyright	  Office	  Library	  of	  Congress	  	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  
	  
Dear	  Ms.	  Pallante	  and	  the	  Copyright	  Office	  Staff,	  
	  
Thank	  you	  for	  the	  opportunity	  to	  comment	  on	  the	  proposed	  copyright	  legislation.	  In	  
this	  letter,	  I	  am	  using	  “artist”	  to	  include	  photographers,	  graphic	  designers,	  and	  
illustrators.	  
	  


1. What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  
licensing	  photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
	  
Artists	  do	  not	  benefit	  from	  any	  one	  else	  taking	  control	  of	  their	  work,	  or	  using	  
their	  work	  without	  compensation	  and	  credit.	  
	  


2. What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  
photographers,	  graphic	  artists,	  and/or	  illustrators?	  
	  
It	  is	  difficult	  to	  find	  and	  hold	  infringers	  responsible.	  Plagiarism	  used	  to	  be	  a	  
serious	  offense;	  today,	  it	  seems	  “borrowing”	  artists’	  images	  is	  not	  considered	  
serious	  and	  punishable	  by	  law.	  	  
	  


3. What	  are	  the	  most	  significant	  registration	  challenges	  for	  
photographers,	  graphic	  artists,	  and/or	  illustrators?	  
	  
Time	  and	  cost	  are	  significant	  challenges	  in	  registering	  our	  copyrights.	  We	  
produce	  a	  considerable	  amount	  of	  work	  that	  is	  often	  under	  valued	  to	  begin	  
with.	  The	  time	  and	  cost	  of	  registering	  copyrights	  becomes	  prohibitive,	  so	  
much	  so	  that	  many	  artists	  rely	  on	  the	  copyright	  symbol	  attached	  to	  their	  
names	  as	  protection,	  which	  it	  used	  to,	  and	  should,	  be.	  (©Gretchen	  Halpert	  
2015).	  There	  should	  be	  no	  question	  that	  any	  person’s	  original	  creation	  
belongs	  to	  him/her.	  
	  


4. What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  
with	  to	  make	  legal	  use	  of	  photographs,	  graphic	  art	  works,	  and/or	  
illustrations?	  
	  







It	  seems	  simple	  enough	  that	  if	  an	  artist	  wishes	  to	  share	  or	  promote	  their	  
work	  for	  use	  by	  others,	  they	  advertise	  that	  their	  work	  is	  available	  for	  use	  for	  
a	  fee,	  or	  for	  free.	  If	  a	  business	  or	  individual	  wishes	  to	  use	  an	  image	  that	  is	  not	  
theirs,	  they	  contact	  the	  artist.	  Most	  artists	  have	  usage	  fees	  in	  place	  for	  these	  
purposes.	  It	  is	  often	  through	  re-‐use	  that	  artists	  make	  their	  incomes.	  When	  
artists	  place	  images	  on	  the	  web,	  they	  attach	  their	  names	  to	  their	  work.	  It	  is	  
not	  difficult	  to	  find	  an	  image	  and	  locate	  the	  artist.	  
	  


5. What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  
photographs,	  graphic	  artworks,	  and/or	  illustrations	  under	  the	  
Copyright	  Office?	  
	  
	  
Creating	  images	  is	  our	  livelihood.	  We	  are	  small	  business	  owners	  devoted	  to	  
documenting	  the	  world.	  In	  my	  case,	  my	  first	  business	  is	  creating	  illustrations	  
that	  educate	  the	  public	  and	  serve	  science.	  My	  second	  business	  is	  educating	  
and	  training	  new	  scientific	  illustrators.	  Imagine	  if	  my	  drawings,	  and	  those	  of	  
my	  students,	  are	  not	  protected	  from	  infringers.	  Both	  my	  businesses	  would	  
close.	  	  
	  
I	  have	  worked	  in	  this	  field	  since	  1986.	  	  In	  all	  my	  classes,	  I	  educate	  students	  on	  
copyright	  and	  respecting	  the	  rights	  of	  other	  artists.	  Several	  years	  ago,	  I	  
rejected	  a	  significant	  contract	  because	  of	  their	  work-‐for-‐hire	  policy,	  where	  I	  
would	  be	  compensated	  for	  my	  work,	  but	  not	  for	  further	  use	  of	  my	  350	  
drawings,	  from	  which	  the	  company	  would	  benefit	  handsomely.	  The	  book	  
author	  who	  selected	  me	  to	  illustrate	  his	  book	  was	  fair	  in	  his	  proposal;	  it	  was	  
the	  larger	  organization	  and	  their	  lawyer	  who	  used	  existing	  laws	  to	  make	  sure	  
the	  company,	  and	  not	  the	  small	  business	  owner	  artist,	  received	  all	  copyrights	  
plus	  the	  original	  artwork,	  leaving	  me	  no	  rights	  with	  which	  to	  negotiate	  re-‐use	  
fees-‐vital	  in	  our	  business.	  
	  
While	  work-‐for-‐hire	  is	  not	  in	  artists’	  best	  interests,	  the	  proposed	  copyright	  
law	  is	  considerably	  more	  damaging	  to	  our	  livelihoods.	  The	  new	  proposed	  law	  
disrespects	  the	  worth	  of	  all	  artists.	  
	  
Thank	  you	  for	  your	  attention	  to	  this	  serious	  infringement	  of	  what	  should	  be	  
the	  rights	  of	  all	  artists.	  
	  
Sincerely	  yours,	  
	  
Gretchen	  Halpert	  
Scientific	  Illustrator	  and	  Educator	  
ghalpert@stny.rr.com	  
www.gretchenhalpert.com	  
www.gretchenhalpert-‐distanceprogram.com	  
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July 21, 2015 
 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559‐6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015‐01) 
 
Dear Ms. Pallante and Copyright Office Staff:  
 
I sincerely thank you for this opportunity to comment on the importance of maintaining U.S. Copyright 
Laws and how proposed changes to those laws will detrimentally impact visual art professionals like 
myself. I am certified medical illustrator who received a Master of Arts from the Johns Hopkins 
University School of Medicine in 2010. That same year I founded my business, Weissbrod Studios. I have 
received top national awards for my work both as a student and a professional medical illustrator.  
 
In addition to my medical illustration work I completed eight years of service as a multi‐media illustrator 
in the United States Army Reserves. My service included a yearlong deployment to Iraq in 2006‐2007, in 
additional to multiple overseas temporary duty assignments, where I created work that received top 
honors at the Military Graphic Artist of the Year competition in the illustration category. Throughout my 
service I earned many medals and awards for my service as an illustrator in the U.S. Army.  
 
Even though I am relatively new to the field of medical illustration my experience to date has me very 
concerned about the proposed changes to U.S. Copyright Law.  I will do my best to provide comments 
on the five questions you have charged us with answering.  
 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
I have to be able to control the copyright and licensing of the original work I create. If I do not or am not 
able to do this I will not be able to make a living, period. There are many clients, often large companies, 
who want to own all rights, first and secondary rights, to a work so THEY can commercially benefit from 
MY original works. For example, if I create a body of work for a client, like that of a book project which 
can have hundreds of illustrations, and that work is done under a work‐for‐hire contract I relinquish all 
rights to any work I create for them up to and including my personal artistic style. Not only could I 
infringe on myself with my own style after this project but I have also just created a body of work that 
can now commercially compete against me. I would not even be able to advertise this work to gain any 
future work. Plus the company would then be able to make additional profit from the re‐licensing of the 
work I created for them.  
 
It is my company policy never to do work‐for‐hire and because of that I have been able to assert my 
copyright and re‐license my work to clients who ask for it. I am able to do this because I was able to 
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control the primary and secondary rights to my work. Companies absolutely know the value of visual art 
and will do everything they can to strong arm artists into relinquishing their rights in order to get work.  
 
The current system often pits us against our own clients by allowing large and small companies to 
demand that independent artists sign away rights in order to get published. The problem with this, 
especially in the scientific and academic communities, is that my clients must get their work published 
and need the art I create to visualize their work. I am told over and over again that when researchers 
and medical professionals look through book chapters or journal articles they first and foremost look for 
clear and accurate illustrations. The publishers recognize this value of our work and take advantage of 
the fact that they can often force artists into signing over rights, often secondary rights, under threat 
that their clients work will not be published. This in turn upsets our clients who say our artwork is 
preventing or delaying their publication. I have been threatened that I will not receive any additional 
work from either the publisher or client simply by asserting my copyright. Even if I am successful in 
holding on to my copyright when negotiating with a multi‐million dollar publisher, they still hold all the 
cards, and can “allow” me to keep my copyright but demand secondary rights and more. I, along with 
my client, need to be published too in order to make a living.  
 
It is obvious that this is not a level playing field. It in this regard that I question who might be pushing for 
all of these copyright reforms to gain further access to our very profitable visual work of art.  
 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 
Fact, users steal our copyrighted images. This is especially true in this digital age and there’s not much 
we can do to avoid it. We have to be able to advertise and show our work in order to obtain future 
work. Even if I register a work, put my copyright mark on it, watermark it, and ensure metadata is 
correctly applied all of those can be removed by willful infringers who want to use my work. People 
want artwork but they don’t want to have to pay the original artist for it. They also do not want to be 
bothered by copyright law and I humbly ask that you not make infringement easier by lightening 
penalties or creating legal loopholes. 
 
Even if we chose to enforce our copyright there is an extraordinary financial burden on the artist to 
pursue infringers through the Federal court system. I have found many cases of infringement on pieces 
of my work but a copyright lawyer is extremely expensive and out of reach for my budget. There are 
some artists who pursue infringers and are able to be compensated under our current system (e.g. 
statutory damages and legal fees recovered). However with proposed changes such as Orphan Works 
and the Small Claims Court could drastically alter what limited options artists have. 
 
A concern I have about the new Orphan Works report is that it could essentially eliminate the financial 
benefit of pursuing infringers at all. It actually creates protections for infringers, whether they are good 
faith or ill‐intentioned. What would the cost benefit be for an original artist having to pay federal court 
legal fees and only be awarded actual damages in an infringement case? Theoretically any work could be 
perceived as an orphaned and would automatically by subjected to limitations on damages. Would it be 
possible that in a small claims court an infringer could make more money off of the infringed piece of art 
than the original artist did? This could be especially true when the damages awarded to the original 
artist are limited by pre‐determined “reasonable compensation” rates. Please help protect us and 
update copyright law to enforce copyright and penalize infringers. 
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3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
The current registration process is extremely cumbersome. It is expensive and time consuming for 
individual artists. Many may scoff as I say $55 to register a piece of art is too expensive but please 
consider how many pieces I can create in a day, week, month, year, or lifetime. Add to that the amount 
of time it takes to compile and format the information necessary to submit for registration and note that 
as lost revenue as well. Yes, there are group registrations but doing so dilutes the monetary damage 
awards should a work in that group be found to have been infringed. Each piece must be registered 
individually. The amount of time and fees quickly add up, even with only the Copyright Office’s registry. 
 
Adding additional registries that an artist must register with in order for their copyright to be recognized 
by courts only compounds the issue. Since these will be commercial registries we must assume that 
there will be a registration fee with each one. Even if this fee is considered to be nominal these will be 
commercial registries and there will likely be additional fees (e.g. maintenance fees, usage fees, storage 
fees, admin fees, and so on) as stated in the Orphan Works Report.  
 
There are many questions and concerns with this proposed new registration system. On top of the fees, 
how many of these commercial registries will I be required to register work with? If I don’t register with 
every single registry will my art be considered orphaned and be given up for commercial use by “good 
faith users?” Who stands to gain financially from this type of commercial registry system? Certainly not 
the artists who create the work. How could a system like this possibly protect individual artists?  
 
It seems to me that this is directly linked to the concept of Orphan Works and provides protections to 
users who want to glean commercial value from MY work for free and without the protections current 
copyright law provides.  
 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 
I personally do not see any challenge with this, I create original works. Like many of my colleagues in the 
medical illustration field I often reference other images and illustrations for accuracy purposes. 
Regardless of the subject my work is held to a high standard of accuracy and I must be able to 
accomplish such. That said using reference to create an original work is not the same as infringing.  
 
Often publishing companies will not allow an artist name to be included with their visual work in a 
publication. Different companies have different policies on this. Some publishers will remove signature 
blocks or copyright notice in publications even when an agreement with the client says the name of the 
artist must remain visible. They know our work increases value with publication. This can hinder a good 
faith user from being able to locate an artist.  
 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
Who represents visual artist? It is disturbing to read about groups that on the surface appear to support 
artists’ rights but who are directly supporting propositions like Orphan Works or Mass Digitization that 
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would negatively impact so many of us visual artists. With the proposal of Extended Collective Licensing 
pilot program I am concerned about where the money for artists will go, and to whom, and for what 
use. In my work around research and academia there is quite an emphasis on conflicts of interest when 
applying for grants or bidding on a contract. Clients, and those doing the awarding of contracts, are 
scrutinized for potential conflicts of interest. It is the original artists, creators of the works, who should 
be the ones to benefit from their copyrighted works. 
 
 
In conclusion, I would be my sincere hope that this Copyright Office look to protect artists’ rights and 
prevent any loss of artists’ control over those exclusive rights. I am hopeful that this Copyright Office will 
work with visual artists as we move forward together.  
 
Thank you very much again for both issuing this Notice of Inquiry and for reading my letter. 
 
Respectfully, 
 


 
 
Elizabeth N. Weissbrod, MA, Certified Medical Illustrator 
Weissbrod Studios 








To Catherine Rowland, Senior Adviser to the Register of Copyrights in the United States 
of America, 
 


My name is Elizabeth Stockton. I am writing in response to the proposal of what 
is most commonly being referred to as “The Next Great Copyright Act”, which is 
scheduled to be enacted this Thursday, July 23. I am writing to urge you to reconsider, as 
it would only add more problems to the list of those faced by artists and creators in the 
U.S., online, and around our connected planet. In fact, it could easily make earning a 
living through our work impossible. 


Some of the most significant challenges artists, designers, and illustrators today 
face are claiming and retaining credit for our work. This is for any image, whether it's an 
intensive illustration that took three weeks or a selfie that took three seconds. The use of 
images without permission is a large source of the creation of memes¹,ª, which while 
entertaining can sometimes lead to misgivings about otherwise innocent people who 
committed the “crime” of putting their images online. Some people ask for proof that it 
was an artists work and not just copied- which is a reasonable request- and while that 
may have been easier to prove thirty years ago, in a world of growing digital-only 
creations conclusive proof may be hard to discern. 


However, the challenges do not stop there. As soon as someone's creative work is 
put online it can be viewed by anyone who can find it on their computer. While one can 
easily make the optimistic view that the internet allows their work and skills to be seen 
by more people and allow them to gain work in their field, these works, often images, 
are victim to theft and re-appropriation. On certain art communities (deviantArt and 
Tumblr are what come first to mind) there are less scrupulous people who will take art 
and alter it slightly- such as cropping it to remove the signature or slightly altering the 
appearance in color- and re-post it as if it was their own creative work. Such re-
appropriation does not stop at stealing traffic and credit in online communities: Burger 
King used a woman's stock images without permission in one of their more racy and 
offensive advertisements² and ended up receiving flack for it once the woman, a 
performance artist, found out. Hot Topic stole a piece of Adventure Time fanart to use on 
one of their t-shirts,³ which spawned a slew of mass panic that the website it was posted 
on, deviantArt, had slipped a condition that had allowed them to sell the artwork to 
third-parties(this was later disproved). Art theft is not new on the internet, and the way 
this new act would work is making a lot of people who have suffered from art theft very 
nervous, myself included. The difference being that under current law, which allows 
natural exclusive right to the artwork, we have a way to fight it, but not if they claim 
themselves “good faith infringes” under the new act. 


Having people register doesn't fix the problem either. To keep your work from 
being taken and used as “orphan work” under the new act artists, designers, and any 
form of creator would have to register for each one, paying someone for something they 
should have an automatic right to and giving a private organization money and time a lot 
of artists just cannot afford. What makes it worse is that it would be required for every 







image posted online for it to be “protected”. Past and present. With all due respect, do 
you realize how many images that would be, even for a non-professional artist? I know I 
have at least a few hundred spread across multiple websites, and those are images I can't 
afford the time or money to have registered. Why should I have to give up the exclusive 
right to my work just because, on top of the time and energy out into the work itself, I 
don't have the funds and time to retain that right? It's like someone building a house and 
having to pay a private company to keep other people from claiming they built the house 
and moving in. It just wouldn't be considered reasonable. 


The concept of having to register itself is problematic for creative works. It isn't 
like a patent, where you get your name in the ring first to keep people with concepts like 
yours out. In the creative world, there are both all original ideas and nothing new left 
under the sun. The real thing we should have to worry about is art theft and not so much 
about people having ideas similar to ours, and possibly better protection for artists in 
general. 


I can understand the good motive behind this act. Orphaned artwork that 
businesses, libraries, teachers, and other interested parties want to legally use make life 
difficult. This isn't the answer though, and many artists like myself fear that enacting this 
act will make art theft not only more common, but legal and unable to be fought due to 
the loopholes that would be allowed and inevitably exploited. However, while the fears 
and concerns of professional artists who depend on this for their livelihood should 
absolutely be worth the concern, I'd also like to offer an alternative solution: Google has 
an image search option that is sometimes referred to as “back search” which some of my 
online peers use when trying to find images that have lost their proper accreditation due 
to sabotage or neglect. While it is not a flawless system, I encourage the US Copyright 
Office to consider working with the creative minds at Google to create a system that 
would work in a similar manner, but perhaps with more perceptive software. Something 
like this may also make it easier to fix copyright loopholes that still persist today, at least 
on the internet stage. 


I would like to emphasize to the Copyright Office that while they may have 
received some highly emotional, highly angry letters concerning this topic, it goes far 
beyond just artists keeping the rights to their artwork. This act, if exploited, could extend 
to anyone who posts images online, which hopefully explains the emotion behind this 
substantial and passionate movement. If exploited, this could affect anyone, from the 
professional artist who has their portfolio online, to the blogger who posts their craft 
handiwork, to the teenage instagram junkie, to the child whose mother posted their 
crayon drawings on facebook. Hopefully I've emphasized the logical extent of the effect 
of this proposed law; if it's an image, this act could let that image fall victim to theft and 
misuse. It makes it even harder because with forums that allow, for instance, micro-
blogging as a form of sharing work, a piece could seem to come from multiple sources. 


Please bear in mind that requiring artists to register every work they've ever made 
just to keep them from being taken, and even in that case may not protect them at all, 
will not just declare open season on art for any business or corporation that is 







unscrupulous enough to take work in the methods I mentioned, but will cause an 
onslaught of lawsuits and legal disputes where there are no winners. On top of it all, as 
artists it will void our constitutional right to our work, in Article 1 Section 8, which 
among multiple rights insists upon a duty for our government “To promote the Progress 
of Science and useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries”º(emphasis mine) By 
allowing this act to pass you are hamstringing not only people who post their images 
online for fun and for sharing, but those who depend on their natural and automatic 
copyright so that they can work and earn a livelihood for themselves and their families. 
Unscrupulous people, such as your average art thief or registries such as the Copyright 
Clearance Center, can take artwork from any creator and go after that creator's clients, if 
they wanted, and it would be near impossible to stop it. 


Copyright is a prickly subject, as the loopholes in the system show, and I am 
aware that at least initially the intentions were in good faith. I, as an artist and a citizen 
of this country, urge you to consider other options that will make artists everywhere 
more protected from theft and misuse. The intentions are good, but this act is not the 
answer. 


Thank you for your time. I have some sources at the bottom of the page (short 
ones) if you want to know more about some of the references I made. 


 
Sincerely, 
Elizabeth Stockton, freelance artist 
 


¹http://www.memes.com/ 
ªhttp://www.mybs.com/10898-infamous-memes/ 
²https://fstoppers.com/commercial/updated-performance-artist-claims-burger-king-stole-


and-digitally-raped-her-face-29702 
³http://www.dailydot.com/geek/deviantart-hot-topic-shirt-art-stolen/ 
ºhttp://www.annenbergclassroom.org/page/article-i-section-8 








July 23, 2015 
 


To Whom It May Concern: 
 
I am a fine art photographer who has invested many years of my life 
into developing my skills as an artist, and who has a significant 
financial investment in technical equipment needed to accomplish 
my work. My work has been shown in galleries from California to 
New York, featured in publications, and earned prizes in juried 
competitions. 
  
Copyright protection for my work is essential. My ability to support 
myself financially depends upon my ability to control my work, sell 
and resell it at a price that I and my client deem suitable. Without 
copyright protection my work loses all its value, as it can be had for 
the taking by anyone who claims they didn’t know who the original 
creator was. In this digital age, internet exposure for my work is 
essential for garnering an audience and potential customers, but it is 
a double-edged sword as it opens the door to deliberate 
misappropriation and misuse. 
 
All files come out of my camera with metadata embedded in the 
image file, including my name, contact information, copyright 
restrictions, and much more. My images are signed and/or 
watermarked identifying them as created by me. And I register my 
work with the Copyright Office, submitting files and paying a fee for 
additional protection. This metadata accompanies my files when 
they are posted on the internet, whether on my blog, a print sales 
gallery, or social media site. 
 
But websites, including huge powerful corporations as well as 
individuals, routinely in this digital age crop out my signature, erase 
the metadata, and essentially cause my work to be ‘orphaned’ my 
work without my knowledge and through no lapse of diligence on my 
part.  
 
I have no way to counteract this abuse except under the protection 
of copyright law as it now stands. Even so the cost of legal 
representation when taking on a multinational corporation can be out 
of the realm of possibility. The copyright and orphan works 
legislation you are now considering amounts to carte blanche for 
these ‘thieves’ to appropriate my work and disburse it for their own 







purposes and profit without any consideration of the time, expense 
and expertise that I, the creator, have invested into its creation.   


 
Also as a photographer my work can number over the years in the 
thousands or tens of thousands of images. To individually register 
each of these images one by one, possibly in duplicate and at a fee 
per item, becomes a huge burden in both time and expense. And the 
proposal to have to re-register my work retroactively, after I have in 
past years already gone to the expense and trouble to record much 
of my imagery with the Copyright Office already, is patently unfair 
and burdensome. 
 
The rights of ‘potential users’ should in no way supersede or even 
equal the rights of the creators. Copyright law should exist, as it has 
historically, to protect the creators of art, not those corporate entities 
who seek to strip ownership away and divert any profit to their own 
corporate bottom line. 


 
The legislation you are considering will serve to deprive all artists, 
authors, photographers and all other creators of their capability to 
make a living from their art. Artists who depend on the sale and 
(especially in the case of photographers) repeated resale of their 
work will be forced into insolvency and ultimately into another career 
by this ill-advised and insensitive legislation. 
 
Sincerely, 
 
 
 
Carol Brooks Parker 
8525 E. Cloud Road 
Tucson, Arizona 85750 
 
www.cbparkerphoto.com 
 
 
!
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July 17, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for this special Notice of Inquiry. We deeply appreciate the opportunity 


you’ve afforded all artists to respond individually to the challenges we face as working 


professionals. In the interest of brevity, we’ll confine these comments to your question 


#5. We trust that our previous comments have already covered questions 1- 4, and as 


those comments are posted on the Copyright Office website, we’ll simply add links to 


them at the end of this letter. 


 


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


Because Article 1, Section 8 of the Constitution grants authors the exclusive rights to 


their work, it is our understanding that those rights cannot be abridged without a 


constitutional amendment. While we’re sure that the orphan works proposals the 
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Copyright Office has recommended to Congress are well-meaning, in the rough and 


tumble business world where we work, they would effectively abridge those rights. 


That’s because no author (or citizen, for that matter) could ever again enjoy the 


exclusive right to any work he or she creates if any other US citizen anywhere is 


allowed to exploit those same works at any time, for any reason (except fair use), 


without the authors’ knowledge or consent. The orphan works proposals under 


consideration would redefine millions of copyrighted works as orphans on the premise 


that some might be. Yet difficulty on the part of some user to find some author should 


be insufficient grounds for abridging the Constitutional rights of any US citizen. 


 


In addition to being a Constitutional right, copyright law is a business law. This is self-


evident from the language of the Three-Step Test. As you know, Article 9.2 of the 


Berne Convention places strict limits on the scope and reach of a member country’s 


exceptions to an author’s exclusive right. Those exceptions must be limited to certain 


special cases where the reproduction does not conflict with the author’s normal 


exploitation of the work and does not unreasonably prejudice the author’s legitimate 


interests. Orphan works infringements would nullify millions of private business 


contracts between authors and the clients they’ve licensed work to. This would not only 


cause economic harm to the authors, but to their clients as well. How many private 


parties will end up suing each other for breach of contract in hopes of making the other 


party pay for their loss simply because the government itself had passed a private 


property law breaching their contracts? 


 


When individuals knowingly interfere with the contracts or business affairs of others, 


it’s called tortious interference. “Tortious interference is a common law tort allowing a 


claim for damages against a defendant who wrongfully interferes with the plaintiiff’s 


contractual or business relationships.” 1  So in effect, the government would appear to 


                                                   
1 The Legal Information Institute of the Cornell University Law School   
    https://www.law.cornell.edu/wex/tortious_interference 
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be proposing a grant of blanket amnesty in advance to any infringer who interferes with 


the contractual or business relationships of millions of authors, small business owners 


and private parties, so long as the infringer believes he or she is acting in “good faith.” 


Legislative immunity may exempt lawmakers from lawsuits for tortious interference. 


But by what right can they permit members of the public to interfere en masse with the 


contractual business affairs of each other on the slender premise that certain infringers 


may be ignorant of the economic or personal harm they’re causing to strangers? 


 


The work any citizen creates is that citizen’s private property. Article 1, Section 8 has 


established that. And the Fifth Amendment to the Constitution states that a citizen’s 


private property “shall” not be taken by the government without “just 


compensation.” Legal theories aside, it makes little difference in the real world that 


orphan works recommendations would permit infringed authors to “come forward” 


after the fact in an effort to locate their infringers, track them down and either ask for 


payment or file a lawsuit. Once a work has been infringed, no author can successfully 


bargain for more money than the infringer is willing or able to pay. This moots the 


entire issue of “just compensation.” But if government lacks the right to confiscate an 


individual’s property without just compensation, by what mandate can it grant that 


right en masse to the public? 


 


The Copyright Office says that for purposes of orphan works infringement, “there 


should be no distinction as to whether a work is currently being exploited [by the 


author], or whether it was created decades ago.” No difference, perhaps, except to those 


working artists who rely on the licensing of their work – past and present – to make a 


living. Furthermore, since 1978, all authors (and citizens) have relied on the protections 


afforded them by the 1976 Copyright Act. That law provided each author automatic 


copyright protection for his or her work from the moment the work was created. Article 


1, Section 9 of the Constitution states that “No Bill of Attainder or ex post facto Law 


shall be passed” by Congress. Therefore any ex post facto legislation that permits the 
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infringement of work created since 1978 would seem to be abridging yet another 


Constitutional right. 


 


The Copyright Office has proposed that corporate interests be permitted to mass 


digitize the world’s copyrighted work, so long as it is limited to “non-profit educational 


or research purposes.” On its face, this would appear to be a charitable exception to 


Article 1, Section 8. But what provision in the Constitution permits the government to 


make the public a gift of certain citizens’ private property, even for charitable 


purposes? If this would not actually be a Bill of Attainder it would have the same 


effect. In addition, there is no guarantee that if mass digitization is permitted even on 


such narrow grounds, that certain special interests might not soon begin to lobby for a 


redefinition of what constitutes “education” and “research.” Nor does it account for the 


likelihood that various commercial entities will re-organize themselves as legal non-


profits for the specific purpose of infringing. Claiming that you are only supplying 


content for educational or research purposes could be a vast umbrella for sheltering a 


multitude of abuses. 


 


In addition to these risks, mass digitization risks harm to the authors whose work would 


be its target. Many of these artists have had to acquire specialized education and 


develop specialized skills through years of dedicated study and work. Medical, 


architectural, historical and general science illustrators, aviation artists and others are 


all required to produce work that not only meets high artistic standards, but is 


technically accurate as well. To make their work free to others on the premise that it 


serves educational or non-profit interests would rob them of the return on their 


investment of time, money, education and experience. And by permitting others to 


make use of their work as “derivatives,” government risks having the technical aspects 


of that work distorted, and with it, the true educational purposes it would purport to 


further.  
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Yet slippery-slope issues aside, in the real world we all know that many of the non-


profit educational and research organizations are among the best-endowed and most 


profitable institutions in the world. A college education is not free. The heads and staffs 


of these institutions rarely work pro bono. Nor are their independent suppliers legally 


obligated to supply their goods and services at their own expense. So why should the 


creators of intellectual property, many of whom are independent contractors with no 


other source of income, be targeted as exceptions? As with the broader aspects of the 


orphan works proposals, we’re afraid that mass digitization, even on these narrow 


grounds, would abridge the basic Constitutional protections cited here and would work 


against the mandate in Article 1, Section 8 for government to “promote [the] useful 


arts.” 


 


Mass digitization would violate every step of the Three-Step Test. By definition it 


would NOT limit exceptions to “certain special cases.” The Copyright Office has 


already acknowledged that. But by violating the first step, it would, by extension, 


violate the other two. There is simply no conceivable way to mass digitize even a 


narrow segment of the world’s intellectual property without prejudicing the economic 


and legitimate interests of at least some rightsholders. Are we to assume, then, that a 


law has passed muster if it only harms some innocent parties and not others?  And 


finally, ”[t]he three-step test may prove to be extremely important if any nations 


attempt to reduce the scope of copyright law, because unless the [World Trade 


Organization] decides that their modifications comply with the test, such states are 


likely to face trade sanctions.” 2 


 


The possibility of trade sanctions by foreign governments would be particularly acute 


in this case because the US proposals would permit the infringement of foreign work by 


American infringers. This would not only oblige non-US artists to file their entire lives’ 
                                                   


2 Entertainment Law Outline, Prof. John Kettle, Rutgers University, Newark, p.11    
   http://www.outlinedepot.com/schooloutlines.aspx?schoolid=182 


 







I  L  L  U  S  T  R  A  T  O  R  S ’     P  A  R  T  N  E  R  S  H  I  P     O  F     A  M  E  R  I  C  A 
 


ILLUSTRATORS’	  PARTNERSHIP	  	  OF	  AMERICA	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Page	  6	  –	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  NOI	  


work with American for-profit registries or see it potentially orphaned in the US; it 


would compel them to file lawsuits in American courts over infringements that would 


not be legal anywhere else in the world.  


 


We doubt that many foreign artists will be any more able to comply with the 


registration and enforcement provisions proposed for this legislation than would most 


American artists. And it’s unlikely that many of our country’s WTO trading partners 


would look the other way as their citizens are challenged to comply with a law unique 


to the US; especially if that law harms their economic interests in contradiction of 


Berne. These countries would be much more likely to retaliate. 


 


If this were to happen, it is not US lawmakers who would suffer the loss of money and 


rights, nor the corporate lawyers and legal scholars who have lobbied for these changes 


in the law. The victims would be the authors and private citizens whose creative work, 


both professional and private, would have slipped beyond their control and into the 


public domain where it could circulate in various permutations, perhaps forever, with 


an American orphaned work symbol still attached to it. 


 


A decade ago, when orphan works legislation was first proposed, we were told that it 


was necessary so that libraries and museums could digitize their collections of old work 


by unknown authors. We were told this was needed for archival and preservation 


purposes. But last year, at the Copyright Office Roundtables, attorneys for these 


institutions said that recent court decisions expanding the scope of fair use had virtually 


obviated the need for such legislation. 3 So if that’s the case, then the original 


                                                   
3 Comments of Jonathan Band, Library Copyright Alliance; and David Hansen, Digital Library 
Copyright Project, University of California, Berkley School of Law & Law Library, University of North 
Carolina School of Law; Transcript of the Orphan Works and Mass Digitization Roundtables; Session 1: 
“The Need for Legislation in Light of Recent Legal and Technological Developments”; March 10, 2014. 
 
Mr. Band: “[O]ur view for the library community…[is] that the fair use jurisprudence as it has evolved 
over the past 5 to 10 years, certainly since the last [2005] roundtable, has really diminished the need for 
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justification for orphan works legislation has vanished, and the terms of the Shawn 


Bentley Act would seem to serve no other purpose now than to permit the commercial 


infringement of work by living artists. And since that would abridge the Constitutional 


rights of authors guaranteed in Article 1, Section 8, we’re left to wonder what possible 


benefits accrue to society by incentivizing infringement at the expense of creation. 


 


Our position on this subject has not changed since 2006, when we testified before the 


Senate Intellectual Property Subcommittee: 


 


“We believe the orphan works problem can be and should be handled with carefully 


crafted, specific limited exemptions. A limited exemption could be tailored to solve 


family photo restoration and reproduction issues without otherwise gutting artists’ and 


photographers’ copyrights. Usage for genealogy research is probably already covered 


by fair use, but could rate an exemption if necessary. Limited exemptions could be 


                                                                                                                                                              
orphan works legislation. 
 
“We’ve always seen the problem largely as a gatekeeper problem, that the kinds of uses we wanted to 
make have always been fair use, that it was simply a matter of convincing our gatekeepers that it was fair 
use. But now with these recent cases, it’s a lot easier to do that. 
 
“And it’s not just the fair use cases, it’s the combination of the fair use cases plus the eBay decision in 
the Supreme Court concerning the standards for injunctive relief as now it is being applied. That was, of 
course, a patent case. Now its being applied in the copyright context. And so that reduces the problem of 
injunctive relief. And so from that perspective we think that the status quo is a pretty good place.” 
(pp.16-17) 
 
Mr. Hansen “[O]ver the course of the last year we’ve gone around and worked with and had 
conversations with over 150 different libraries and archives of all different varieties, large academic 
libraries, small local public libraries, small historical societies. 
 
“And the general sense that we’ve got from every group that we met with is that there’s increasing 
comfort with relying on fair use as a means of making orphan works available…we’ve heard the same 
rationale from all of those groups that Jonathan just talked about. There’s a strong sense that those uses 
that libraries and archives are making are transformative. And then for orphan works in particular within 
the collections there’s a strong argument that there’s very little market harm.” (pp. 19-
21) http://www.copyright.gov/orphan/transcript/0310LOC.pdf 
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designed for documentary filmmakers as well. Libraries and archives already have 


generous exemptions for their missions. If their missions are changing, they should 


abide by commercial usage of copyrights, instead of forcing authors to subsidize their 


for-profit ventures.” 4 


 


Once again we thank the Copyright Office for issuing this special Notice of Inquiry; 


and we ask you to please recommend to Congress that the House Judiciary 


Subcommittee conduct further hearings to take the direct testimony of artists, both 


visual artists and others, regarding the challenges that all creative authors face in the 


digital era.   


 


Respectfully submitted, 


 
Brad Holland, on behalf of my colleagues and of any visual artist who shares the 


concerns expressed here. 


  
Our responses to questions 1-4 are embodied in these previous comments: 
 
Remedies for Copyright Small Claims January 17, 2012:  
http://www.copyright.gov/docs/smallclaims/comments/27_ipa.pdf 
 
Orphan Works and Mass Digitization, Initial Comments February 3, 
2013: http://copyright.gov/orphan/comments/noi_10222012/Illustrators-Partnership-
America.pdf 
 
Orphan Works and Mass Digitization, Reply Comments March 6, 
2013: http://copyright.gov/orphan/comments/noi_11302012/IPA.pdf 
 
Orphan Works and Mass Digitization, Additional Comments, May 21, 
2014: http://copyright.gov/orphan/comments/Docket2012_12/American-Society-of-
Illustrators-Partnership%28ASIP%29.pdf 


                                                   
4 Senate Testimony of Brad Holland, Illustrators’ Partnership of America, April 6, 2006. 


       http://www.judiciary.senate.gov/imo/media/doc/Holland%20Testimony%20040606.pdf 
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United States Copyright Office 
Washington, DC 
 
 
Comment on proposed “orphan works” rule. 
 
As an independent creator of visual intellectual property I would like to have my thoughts 
included in your consideration as you attempt to formulate a definition of “orphan work”. 
 
The fact is that no work is an orphan, since no work could come into existence without a 
creator, whether mammalian or not.  The problem confronting works without attribution, of 
course, resides in locating the creator. 
 
National and international law governing the dispensation and terms of permission to copy, 
commonly called copyright, allocates certain priviledges to the holder of that permission.  
Although the process of allocating that priviledge is badly polluted by power and money, the 
permission stands for the terms of the laws. 
 
Setting aside questions about the validity of the terms of that permission, let me move on to the 
basic problem of locating the creator. 
 
The advent of digitizing works has made that problem considerably easier.  Works of all kinds 
can now have embedded in their digital format myriad identifiers about the works, including 
about their creators.  Conscientious creators incorporate into their workflow the input of such 
identifiers.  But many works continue to lack that data. 
 
This is sometimes deliberate on the part of the creator (Creative Commons licenses), sometimes 
because the information is not important to the creator (material found throughout the digital 
culture) and sometimes a result of the methods of distribution of the works. 
 
It is the last of these that I wish to briefly highlight. 
 
There was a time when access to digital works was limited by a variety of factors which were a 
function of the access.  Primary among them was limited space on the devices which served the 
works to those who came looking.  Secondarily were concerns about tempo of delivery.  Both  
of those factors have been resolved in the last five years.  The only remaining limitation is one 
of sufficient energy to continue delivering. 
 
In response to these limitations works suffered a variety of assaults.  First was compression of 
creative data.  Second was removal of non-essential data.  Embedded information about 
creator, for instance (now called metadata) was stripped out by the software which managed 
and served the data to visitors. 







 
The custom, no longer necessary, of stripping metadata from the works, thus, has created a 
serious problem for any visitor who wishes to locate the creator of the work. 
 
We all know this.  It is basic information which serious creators confront every day when they 
try to decide how to attract attention to their work. 
 
Sadly, no effort has been made by the few organizations tasked with helping creators to protect 
their legal interest in their works.   
 
Given organizations with a financial interest in the acquisition of the permission to copy, there 
is clearly no reason to look to them for assistance in the protection of it except for themselves.  
Without a financial interest, such organizations have no incentive to protect the wider range of 
works. 
 
Instead those organizations have consistently moved to consolidate every possible right to the 
works, most frequently without recompense to the creators (for instance Facebook, Google etc.) 
 
So the problem of protecting creators’ rights has fallen to the indivicual creators themselves 
and the bargain has been between spending ones time creating or administering protection, or 
simply not letting anyone know that they have the works. 
 
Sadly also, the authorities who adminsiter databases of those works, through tools like 
copyright registration, have failed to enable systems which make discovery of the copyright 
holder comparatively easy. 
 
More sadly, those same authorities who might have advocated for the creators, have instead 
stayed silent or worse, proposed rules which facilitate the abrogation of those copyright rights.  
The worst concept of those is that of “orphan works”. 
 
Those authorities might have spent their effort advocating for rules governing distribution 
which removed the code which strips out the metadata across the entire digital system.  They 
might have worked to create searchable databases of those works which enable the full 
metadata to be visible and enforce copyright law.  They might have advocated for strenuous 
legal penalties for failure to respect the registrations in their databases.  
 
Instead they appear to have hunkered down in their facilties claiming insufficient funding to 
even consider such ideas, or worse, being dominated by private organizations which would 
prefer that such searchable databases not come into existence at all. 
 
And working consistently to resolve the “issue” of “orphan works” in favor of those same large 
organizations. 
 
My suggestion for you, of course, is that you turn your “orphan works” energies to doing some 
of the items suggested above.  There is no pressing reason to abrogate the copyright of 
someone not yet known when there is still no consistent rule to protect that someone, nor any 
tool for locating that person. 
 
The pressing task to to protect creators and only organizations without a vested interest in 
acquisition of the copyright in works can do that task. 
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For a photographer, the Orphanworks legislation is a death sentence. It allows Google and 
Facebook (as well as others) to claim ownership of my work due to anyone's sharing, even if 
I have not given any permission to anyone to share that work. The intent of the current 
copyright law is clear. The metadata can only be changed by the copyright owner, in this 
case myself. But if my work is posted to Facebook or Google's Picasa by an unauthorized 
party, both services strip out all the metadata, thereby removing my ownership information. 
This is no accident. It is by design. If the Orphanworks legislation is passed, they will now 
have nothing to fear. They will be able to claim that they can't figure out who created the 
work, and therefore it is an orphan that they can use as they please - read profitably. As the 
creator, what do I get, besides finding my work nearly valueless. I'd receive nothing, even 
though my work has effectively been stolen. I've poured hundreds of thousands of dollars, 
and thousands of hours into creating unique works. They are mine, and it should remain that 
way.


To address the 5 questions that I've been asked to respond to, here are my thoughts.


The challenges related to monetizing and/or licensing photographs is simple. Many people are 
unaware of what the law means, and since it is so easy to grab an image, they do. If they are a corporation 
or a for profit entity, then there is lost potential revenue for me. It isn't easy to track where things are 
used, especially when the metadata is gone. The value  is lower, since the web has created a flood of 
available imagery. When I look at the cost of all the technology, the cost to create the work isn't lower. 
You still must do the work, and for me, those tools are expensive - many thousands of dollars.


The enforcement challenges are as above. People can copy anything that is on the internet. Unless 
there is a way to permanently embed ownership info to an image, it is hard to impossible to track. 
Unfortunately, any digital information can be changed by anyone. And since as a nation, we mostly 
prosecute little people, the big fish have no fear. Just look at how many bankers have gone to jail for 
rigging the world's financial markets - zero in the latest scandal. Facebook and Google, etc need to explain 
to the federal government, in court, why they strip out the metadata from all images that are uploaded to 
their sites. Enforce the law, or the law doesn't matter.







The registration challenges aren't the issue. If people have no fear of the legal consequences, they'll 
just keep stealing the work, whether it is registered or not.


The challenges or frustrations to legal use are a market with no set fee structures across the 
board, but that is because all images are not created equal. Again, if all images had ownership info 
embedded into them, it would be simpler.


What other issues or challenges are there. As I said above, I embed my ownership info. Facebook 
removes it. Make them stop. I believe that they violate the spirit, if not the letter of the law.


As I say above, if this law passes, it will make my work less valuable, since I'd be competing against anyone 
who steals work, and sells it for little. They don't have the costs and challenges of making the work,  and it 
is mostly profit for them. This will just drive the value and price of the work down to less than it cost me 
to produce.








July 19, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave S.E.
Washington. D.C.  20559-6000


RE: Notice of Inquiry, Copyright Office, Library Of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To whom it may concern:


I am Thomas Kenneth Dye, a visual artist who has published comics online for over 
seventeen years.  I have also published several books independently containing 
reprints of those comics.  You have asked creators to respond to the following 
questions:


1.  What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks and/or illustrations?


The internet is a world where often people feel free to assume others' works as their 
own.  More often than not, many people find ways around gaining permission or 
paying royalties.  Thus, it is all but impossible to reap full value from the works people 
create. If restrictions were loosened, and the Copyright Office allowed freer reign for 
companies to raid the internet at large for content, creators would be less motivated to 
create knowing that the already limited options for gaining compensation for their work 
would become more limited.


2.  What are the most significant enforcement challenges for photographers, graphic 
artists, and illustrators?


Simply put, corporations and companies have more legal resources at their disposal.  
With the current proposals advanced by the Copyright Office, creators would be 
outgunned in the fight to regain any claim to their own intellectual property. 


3.  What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?


Exactly how does one register tens of thousands of produced artwork without a 
significant financial hardship?  With the legal support imbalance posited in the answer 
to question two, it would also be very difficult to ascertain how much of one's work one 
has to register before intellectual property rights are fairly established.  The prospect of 
registering such an enormous amount of produced work can only have an intimidating 







effect on artists and creators.  No matter how compliant one feels with the new 
regulations, one can only fear a "back door" effect of companies stealing some of their 
work and managing to create a loophole in intellectual property rights.


4.  What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?


In the past, negotiating with the creator has always been the single most honest and 
democratic method of obtaining legal use of others' images.  It seems to me this 
should always be the first recourse, and no law or policy should be established to 
allow people to circumvent the creator when deciding to appropriate their work.


5.  What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?


The primary one to consider is this: Additional arbitrary burdens are not what are 
needed here.  Additional registration just serves to create a situation where plundering 
happens often and the issue of ownership or creation dissolves over time.  Already 
there have been too many instances of creators being shut out of their legacy due to 
misappropriation of their work.  This is a heinous injustice to a profession that works 
every bit as hard and every bit as conscientiously as any American worker.


Thank you for your consideration. Please, when crafting new copyright regulations, do 
not add an undue and injust burden to the artist in order to empower those who wish 
to exploit them.


Sincerely,


Thomas K. Dye








U.S. Copyright Office                                                                     July 22, 2015 
 
Letter regarding the role of visual art in the coming legislation. 
 
From: Peter B. Treiber, Photographer 
917 Highland Ave. 
Bethlehem, PA 18018 
 
Member: ASMP since 1983 
 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
For me, a full time commercial photographer, my biggest challenge is keeping up with 
how clients use my images vs. what their license permits.  There is little to no incentive 
for clients to obey the law and limit their use to the license. It is way too hard to track 
their publishing activity. There is also little incentive for those third parties (client 
associates) and Internet thieves, without permission, to license use of my images.  
 
Also, abuse of the fair use provision has become extreme. I think that “Fair Use” should 
be modified to require attribution for the original artist be attached and visible with any 
work including any work created under “Fair Use”. The idea that a work can be changed 
slightly by an unlicensed party and then become a legal new work is absurd and should 
be prohibited. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
Artists need access to a modestly priced court remedy for violations. I would propose at 
least two new systems. 1) a small claims process where attorneys are not permitted. 2) 
A medium size court process for higher priced claims outside of the current Federal 
Court process. 
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
For me, registering published works where I do not have access to the published works 
in published form. For the past ten years or so I have been registering most of my new 
images grouped as “Unpublished” soon after creation. 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 
Cost of new works or of tracking down the copyright holder. 
 







5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
This does not directly apply to me although I think that artists, as well as, the general 
economy would greatly benefit from the increased business if image users had to 
purchase new works instead of stealing existing images. 








To Whom It May Concern, 
 
My names Is T. Foreman (a young animator/illustrator) and I will warn you, I'm not too keen on 
legal writing, so this is going to be short, sweet, and to the point. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
Look, we live in a world where almost all information and all images are available to anyone. 
Claiming ownership to our work is difficult enough as it is. We live in a never ending cycle in 
which we want our art to be shared, which can lead our art to be stolen. All we have are the 
current copyright laws which notes that what we make is OURS unless otherwise specified. This 
change in the law gives thieves the right to steal our work and claim it as theirs. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  
 
When an artist works for a client, the work they make belongs to the client. Law takes 
advantages of this at times, not specifying or over-specifying (confusing artist) contracts and 
taking hold over everything an artist makes. At times all an artist has is what they make, whether 
it's freelance or personal work. This law would take that away from artist, putting more legal 
constraints on our art. 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 
This is going to be short, but vital. Time and money are very veeeeery important to an artist, 
with things like registration, we are sacrificing that time and money to claims ownership. Our 
right to our own art is just as important as our art. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations? 
 
I'm sure there are some legal frustration, but there are SO MANY artist to choose from and so 
simple requirements from artist. I will admit that artist tend to rely on the client for legal 
guidance. But it's a give and take: client give protection and compensation, artist give work for 
client to use as they need it. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 







You need to know that ownership of art is a blurred line for artist. We struggle enough to claim 
ownership of our art. This change proposes that it's too hard for the clients and wants to make it 
easier on them. You all need to be aware that "making it easier" for one, hurts the other... alot.  
 








July 21, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Dear Ms. Pallante and the Copyright Office Staff, 


Thank you for the opportunity to weigh in on this important matter. I was a professional graphic 
designer for about 12 years. I created works for a few large US corporations including but not 
limited to packaging, print ads, and product design. Recently I have been working towards 
creating more fine arts. I sell some of my work through print-on-demand web sites that pay me a 
small royalty when my work sells. I do not yet make a living from this as the sales are infrequent, 
and I am not very well known, therefore I am somewhat stuck in a hobby phase of my art career. 
That being said, I value my copyrights tremendously. They are the only leverage I have to 
continue building my career. My portfolio is the only way I am able to work in the industry. I will 
answer your questions to the best of my ability and experience.


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? (What's the biggest challenge to licensing or selling my 
art?)
Getting hired to do graphic design work under a license agreement is unheard of… maybe 
illustrators can do it? Designers can't. If you're the person arranging the photo or the art with the 
text on a page… technically, your layout isn't yours. It belongs to the company. Designers are 
always 'work for hire' employees or contractors. You are flat rate. Even if you are designing 
typography, an art form in and of itself, it doesn't count as yours. There is very high competition 
of artists which contributes to the strong arming by corporations to only offer 'work for hire' 
scenarios to potential artists. For every artist that declines that deal in an effort to preserve artist 
integrity and authorship over their work, there are X more artists hoping to just get a foot in the 
door and are willing to accept a bad deal just to get work. In accepting these bad deals at the 
start, many artists, myself being a good example, end up doing more and more creative work 
under these same contracts. I have been hired to be a graphic designer and ended up being an 
illustrator, art director and beyond without any renegotiation of the former agreements, simply 
under the pretense and fear of losing out on the work in general and potential of damaging the 
relationship. This, non-option, non-choice situation led me to losing out on the ownership of my 
own characters created for a line of products that went on to be produced only once. I have no 
recourse and no rights. Had I been able to negotiate a license agreement instead, I'd have been 
able to shop my idea around to other manufacturers or even produced my own line of products 
once the license term expired. As I move my way more into fine art and illustration, including 
surface design and print on demand sites that produce product with my art on it, I am finding it 
difficult to avoid having my art stolen and used by unauthorized vendors or manufacturers.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/
or illustrators? (Enforcement of the copyright, Enforcement of payment/monetary compensation?) 
Biggest challenge would be tracking down the malicious as well as the naive infringer and being 
able to collect any compensation from either. Typically, it is well known in the industry as I have 
read on various blogs/facebook posts, the naive infringer will simply pull the infringed piece from 







their use or in rare cases they may work something out. But the thief… I'm currently dealing with 
one, and for now, it's a cat and mouse game of takedown requests. This individual/company has 
unlawfully used some of my art on some of their products and are offering them for sale in direct 
competition with the print-on-demand site of which I do have a licensing agreement. This infringer 
is offering the product at a third of the cost of my authorized seller. I am competing with my own 
design which was stolen from the very site I've authorized to reproduce my work. The site I have 
authorized pays me a small, 10% royalty on the rare occurrence I happen to sell. Therefore, 
without significant sales, any profits do not cancel out the damage done by the infringer, so I am 
compelled to stop their activity. It's frustrating. I don't see a solution. I cannot afford legal council 
as I mentioned before, I'm not currently making a living from my licensed works. I am small-time. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
Any mandatory registration would inflict an undue burden on to the author/creator of any body of 
work. While I may be 'small-time', I do possess an extensive collection of works. I've been 
creating nearly my entire adult life (I'm 42). Having to register every piece I've ever made, would 
be incredibly costly, in time as well as monetary expense, and would result in simply not getting 
done. I would not be able to move forward and create any new works, it wouldn't make financial 
sense. Copyright needs to remain automatic. My creations need to be protected as soon as they 
are created. Copyright must be assumed to exist on every piece ever created and to be the 
property of the author. Licensees need to remain sheer borrowers of the art. And if an author 
chooses to relinquish the reproductive rights to another, that would be the choice of the author.


4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photograph
The only challenge I can see in making legal use of someone's photograph, would simply be the 
will to actually pay for it's use. While spending money on anything can be a challenge, I feel it is 
not unreasonable to pay a photographer for the use of their property. I keep hearing about how 
hard it is to track down an author of a work however, authors/artists have no problem using 
'Google' and reverse image searches in tracking down the thieves of their works. This ability 
should work in both directions, thus reasonably leading a potential user directly to the author with 
a reasonable amount of effort.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?
Perhaps it is not known that, not all artists/designers/photographers have agents representing 
them. I certainly don't and most don't start out that way either. We all have to start somewhere 
and usually we simply represent ourselves. I think at some levels it is assumed if you're a 
professional, you are so at the maximum level. I think this is an unrealized reality that is 
overlooked in assuming all artists could simply register all their works at their own expense and 
let the money start rolling in! This is far from reality. All of my employment has been based on 
existing work relationships and person to person networking. 
Another misguided assumption would be that image banks are there to help artists find potential 
clients. Which sounds like a great idea until it's realized how they are actually used in the industry. 
My experience with image banks has been to search for images to use in client work as long as 
they were the cheapest ones available, the 'royalty free' set. If no suitable cheap images could be 
found, under my 'work for hire' agreement, I was then assigned the work of creating new works, 
inspired by the more expensive licensed works they preferred but did not want to pay for the 
rights to use. I had to find a way to avoid infringing on the desired pieces yet create something 
the company would accept. I would try to use multiple images as research to create something 
entirely new and unrecognizable to any of the researched works. Knowing this about companies 







and how they use the image banks, I have had no interest in submitting my own work to them. 


6. What are the most significant challenges artists would face if these new copyright proposals 
become law? 
This is an added question supplied by the other concerned artists and my thoughts regarding the 
issues in general are as follows: The interested user's ability to create new works is in no way 
impeded by tracking down the owner of an existing copyright. Either you are creating something 
new, or you are trying to use something that is already in existence. Copyright should remain 
inherent to the creation process. Mandatory registration of all created works would place an 
undue burden on every creator of visual media and would not be limited to individuals that identify 
as artists or photographers. The casual personal snapshot, shared on social media would 
become fair game (re: an Orphaned Work) thus susceptible to uncompensated use in 
commercial products. I see that 'Orphan Works' is simply a marketing term corporations and 
some individuals would use to lay unlawful claim to that which is not theirs. It would be a means to 
dodge payment of the artist or other creator for their hard work so they may profit at the creator's 
expense. Artists don't need any help in being ripped off and taken advantage. Also, the insertion 
of such a technical formality (mandatory registration) would discourage the creation of new works 
and have very little benefit to the artist. The current system, while not perfect, where the author 
owns the rights until they are sold outright or while they control licensees is much more profitable 
and much more fair to the author. 


Thank you once again for taking this matter seriously and hosting this inquiry. I hope the 
information I have provided as well as that of other authors is helpful in understanding our field of 
challenges.


Sincerely,


Jennifer Starchvill
ghennah@gmail.com








Register of Copyrights
US Copyright Office
Washington DC


July 19, 2015


Mary Newell DePalma, Illustrator 
199 Wren Street
Boston, MA 02132


Re: ! Notice of Inquiry, Copyright Office, Library of Congress
! Copyright Protection for Certain Visual Works (80fr23054)


To the Copyright Office,


I have been a commercial illustrator for 32 years. I have a BFA in Medical Illustration from 
Rochester Institute of Technology, and have published work in the fields of advertising, editorial, 
medical, textbook, and trade book illustration. 


Illustrations are my products. I sell licenses to use these products, and maintain an inventory 
that I re-sell on a regular basis. Re-use fees are a significant portion of my business. It is 
important that I control how and by whom my work is used. 


As a sole proprietor, I am solely responsible for my taxes, pension, health insurance, and legal 
services. My vacation and sick time are unpaid. I create images whose licensing income 
supports me now and will sustain me in my retirement when I am no longer producing new 
images.


I have created thousands of images and there are not enough hours in the next ten years to 
digitize label, and register them. Nor is trolling the internet to check for illegal use of my work an 
efficient or productive use of my time. It is not MY responsibility to find who is using my work 
and then identify myself. Creating a registry which collects small fees from illustrators to register 
their works only creates a market in which someone other than the content creator will profit.


The expense of retaining a lawyer for a copyright infringement case is prohibitive for me. Large 
corporations know this and capitalize on it. 


It is clear to me that corporations that act as ʻmiddle menʼ in the visual arts business profit more 
than the illustrator. Companies who amass art with work-for-hire contracts are one of these. Clip 
art and media monitoring companies who re-sell digital content on a subscription basis and do 
not reimburse the content creator directly are another. If my work is part of this valuable content, 
I should be compensated directly. These practices have eroded the viability of freelance 
illustration as a profession during the years in which I have been in business, because someone 
other than me is being paid for work that I do.


It is unfair to expect freelance visual artists to accommodate companies who engage in mass 
digitization, at our expense. It is disingenuous to say it is too large a job to locate copyright 
holders when they are embarking on the enormous job of mass-digitization. Locating and 







reimbursing copyright holders is an expense and an inconvenience to them, but is a ruination for 
content providers such as myself. 
It may not seem worth it to protect small fees payable to me and other content providers, but 
every dollar counts in a small business.


Furthermore, I am concerned about use of the phrases ʻthe public goodʼ ʻfor the benefit of 
scholarsʼ and the like. As a picture book author/illustrator, I already contribute to the public good 
when a library purchases one copy of my book and thousands of people read it, free, forever. If 
each library purchases one copy of my book, and/or one digital copy, and shares it as they do, I 
am still able to support myself. Work in the public domain is available to digitize for free, but 
copyrighted work is protected so that I, and others like me, are justly paid for the work we do.


As a childrenʼs author, of course I am concerned how my work is re-used. It should be re-used 
appropriately in order for me to maintain my reputation as a speaker or artist-in-residence at 
elementary schools. Permissions are of importance to me not only for my brand and income, but 
as a matter of my personal integrity.


In brief:
1. The most significant challenges related to monetizing and/ or licensing my works are: 


work for hire contracts, publishers who do not pay an additional fee for digital reprint 
rights,  and companies who specialize in providing content such as digitized 
magazines, newspapers, and books. All of these are examples of my work being re-
used for profit without compensating me.


2. The most significant enforcement challenges are identifying infringers and the expense 
of litigation.


3. The most significant registration challenges are time and fees. I create many many 
illustrations a day. Some of these are paid work and some are speculative. Some 
become parts of other work. It is impossible for me to register all variations. I would be 
spending potential billable hours scanning, naming, filing, sorting, and registering this 
content without any significant return.


4. I do not make use of other creatorsʼ illustrations or photographs. 
5. Another significant challenge for the copyright office are organizations created to collect 


royalties that will be distributed to ʻartists groupsʼ or ʻcharities.ʼ Individual artists are in 
need of their own income for economic survival. In the digital age, it is increasingly easy  
to identify and contact artists.


Artists and illustrators do not have a large trade group to protect our interests in this matter. We 
are many small independent business owners. We need copyright protection to maintain our 
businesses. Thank you for giving me the opportunity to comment.


Sincerely,


Mary Newell DePalma








TO: Catherine Rowland, Senior Advisor to the Register of Copyrights, U.S. Copyright Office, 
202–707–8350, crowland@loc.gov 


FROM:  Marta Belcher, Danielle Benecke, Shuk Ting (Candy) Cheng, Amit Gressel, Andrew Grimm, Greg 


Keenan, Elizabeth Lowell, Sarah Salomon, Nick Sidney, Olga Sunsini, Antoni Terra, Jessica Verran-Lingard, 


and Kevin Xu, J.D., LL.M. Candidates, Stanford Law School; and Zach Sorenson, B.S., M.P.A. Candidate, 


Stanford University, Stanford Law School Copyright Policy Lab Practicum 


cc: Maria Pallante, Register of Copyrights; Jacqueline Charlesworth, General Counsel, United States 


Copyright Office 


cc: Paul Goldstein, Luciana Herman, and Brian Weissenberg 


Attachment: Research Report, “Low-Cost Licensing of Photographs in the Digital Age: Options and a 


Proof of Concept” 


RE: Response to the Copyright Office’s April 24, 2015, Notice of Inquiry Regarding Copyright Protection 


for Certain Visual Works 


____________________________________________________________________________________ 


The Law and Policy Lab at Stanford Law School is composed of students who are committed to improving 
public policy in a variety of fields. As Stanford Law students enrolled in the Copyright Policy Lab 
Practicum, we have spent the 2015 Winter and Spring Quarters under the supervision of Professor Paul 
Goldstein and Lecturer Luciana Herman conducting policy research on the issues facing photographers in 
registering their works with the United States Copyright Office, licensing those works for use, and 
enforcing their rights. We have developed possible options for improving the registration, licensing, and 
enforcement processes, and we have developed a proof of concept licensing website for photographers 
and consumers. This research and analysis informs our response to the Copyright Office’s Notice of 
Inquiry, and is included in an accompanying report, “Low-Cost Licensing of Photographs in the Digital 
Age: Options and a Proof of Concept.” Our goal is to provide an informed and objective perspective to 
the Copyright Office as it considers improvements to its current procedures concerning certain visual 
works. 


1. What are the most significant challenges related to monetizing and/or licensing photographs,


graphic artworks, and/or illustrations? 


Ownership information for many photographs uploaded to the Internet is often separated from 
the work, or is fragmented, or otherwise unavailable. Copyright registration is of limited help – 
photographers face special barriers to registration because of the sheer volume of the works 
they produce, and have few incentives to record ownership transfers. Even for registered 
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photographs and illustrations, metadata and security mechanisms are often missing or, if 
present, are relatively easy to strip out, making many photographs instantaneously orphan 
works. Moreover, even if a work is registered and ownership transfers are duly recorded, there 
is often no ready mechanism for potential users to connect a work they encounter on the 
Internet with the corresponding copyright registration. Without ownership information, 
mutually beneficial licensing of photographs cannot occur. Potential buyers or licensees cannot 
contact the owner for the privilege to use the work and therefore must risk an infringement 
lawsuit or simply walk away. Moreover, many low-value users may be unfamiliar with licensing 
laws and procedures, and so will use images without appreciating the infringement risk. These 
barriers to licensing undermine one of copyright’s central goals – to encourage production of 
creative works by granting authors a bundle of exclusive rights from which they can profit. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or


illustrators? 


Digital technologies have vastly expanded the proliferation of images that have no clearly 


linked ownership rights. Social media sites have a standard practice of stripping out metadata, 


making rights to images difficult to track. Easy access to these images entices copying by 


consumers who may not fully understand the liability they incur when they fail to secure rights 


from an owner or author. Consumers’ perception that limited enforcement against such uses is 


rare contributes to a norm of not pursuing ownership information.  


We studied the community of independent bloggers who typically believe that attribution to 


the creator or owner of an image is all that is legally required for use. Many bloggers complain 


that they encounter problems in finding and obtaining authors’ permission to use copyrighted 


works. They say that they often lack access to the original image owner, and many find that 


commercially available products that can help track ownership rights are too costly for their 


limited budgets. A system that allows for quick and seamless connection between image 


owners and users would be a powerful tool for bloggers, as well as help secure rights and 


enforcement mechanisms for photographers and graphic artists. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or


illustrators? 


The most significant challenge is the lack of a low-friction, low-cost, integrated, automated 
registration and licensing platform. Associated with the absence of such a platform are a series 
of related issues, which we have framed in terms of options that may help lower barriers to 
registration and licensing. 


As the Copyright Office aligns its own its own practices and initiatives to support an automated 
licensing system, it may resolve the challenges that photographers, graphic artists, and 
illustrators face, by: 


 Developing multiple API’s: (1) for access to copyright information and (2) for
registration itself.


 Contracting with third-party companies to help process applications.







 Improving the process for registering bundles of photographic works and illustrations. 
 Working with social media websites to encourage them to preserve embedded 


metadata and license information. 
 Soliciting design solutions for an online licensing system through a Notice of Inquiry 


and subsequent public roundtable. 
 Conducting a market survey and publicizing a subsequent research report that 


highlights areas where transaction costs and other barriers to negotiation are the 
highest, with the goal of helping to spur private entities to develop a licensing solution. 


 Promoting a license search tool, raising awareness among photographers and 
disseminating information to the public. Such a seal of approval would help any license 
search tool gain legitimacy and support. 


 Working with image search providers, such as Google Images, to embed a license search 
tool. 


 Proposing and implementing congressional legislation to spur private licensing 
solutions.  


These options have varying feasibility and may intertwine and overlap according to the role 


that the Copyright Office pursues in facilitating online licensing 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations?  


Current digital licensing solutions are often tailored to the needs of high-value users, such as 
commercial publishers, and print and broadcast media, and typically neglect low-value, “long-
tail” users, such as small businesses, website and mobile application developers , graphic 
designers, bloggers, and community organizations. For long-tail users, the limited licensing 
options and high transaction costs of existing solutions act as barriers to lawful, licensed uses 
of photographs or other images. Bloggers, for example, are a vibrant portion of Internet 
communities, yet many encounter problems in finding and obtaining authors’ permission to 
use copyrighted works. Bloggers complain that they often lack access to the original image 
owner, and many independent bloggers find that commercially available products are too 
costly for their limited budgets. A system that allows for quick and seamless connection 
between image owners and users would be a powerful tool for bloggers. 


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 


Please see our full report, Low-Cost Licensing of Photographs in the Digital Age: Options and a Proof of 


Concept, submitted with this response memo. Please also see our proof of concept prototype licensing 


website for photographs, as referenced in Part II of the report. 
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EXECUTIVE SUMMARY 
 


One of the great challenges for creative production in the digital age is to efficiently connect 
users of copyrighted works with the works’ owners in order to enable licensed uses.  A 
particularly compelling illustration of this is the millions of copyrighted, unlicensed 
photographs and other visual works uploaded to the Internet daily without permission from 
the copyright owner. Digital technologies have democratized the creation and distribution of 
visual works – nearly everyone has the tools at their fingertips or, for the billions of 
smartphone users globally, in the palm of their hand. However, the digital age has also brought 
significant challenges in protecting and profiting from such works. 


Ownership information for many photographs uploaded to the Internet is often severed from 
the work, fragmented, or otherwise unavailable. Copyright registration is of limited help – 
photographers face special barriers to registration because of the sheer volume of the works 
they produce, and have few incentives to record ownership transfers. Even for registered 
photographs and illustrations, metadata and security mechanisms are often missing or, if 
present, relatively easy to strip out, instantaneously making many photographs orphan works. 
Moreover, even if a work is registered and ownership transfers are duly recorded, there is 
often no ready mechanism for potential users to connect a work they wish to use with the 
corresponding copyright registration. Without ownership information, mutually beneficial 
licensing of photographs cannot occur. Potential buyers or licensees cannot contact the owner 
for the right to use the work and, therefore, must risk an infringement lawsuit or simply walk 
away. Moreover, many low-value users will be unfamiliar with rules and procedures, and make 
use of images without appreciating the risk. These barriers to licensing undermine one of 
copyright’s central goals – to encourage production of creative works by granting authors a 
bundle of exclusive rights from which they can profit. 


Yet the digital age also offers tools and opportunities to meet these challenges. However, these 
solutions are often tailored to the needs of high-value users, such as commercial publishers, 
and print and broadcast media, and typically neglect low-value, “long-tail” users, such as small 
businesses, website and mobile application developers and designers, bloggers, and 
community organizations. For long-tail users, the limited licensing options and high transaction 
costs of existing solutions act as barriers to lawful, licensed uses of photographs or other 
images. Bloggers, for example, are a vibrant portion of Internet communities, yet many 
encounter problems in finding and obtaining rights owners’ permission to use copyrighted 
works. Bloggers complain that they often lack access to the original image owner, and many 
independent bloggers find that commercially available products are too costly for their limited 
budgets. A system that enables quick and seamless connection between image owners and 
users would be a powerful tool for bloggers. 


In the face of these challenges, the Stanford Law School Law and Policy Lab Copyright 
Practicum (the “Practicum”) will, in this briefing book, advise the U.S. Copyright Office on an 
array of options, tradeoffs, and next steps, including a proof of concept, for the development of 
an efficient online licensing system for photographs and visual images. Sections II through IX 
investigate the development of an efficient and trustworthy online licensing system for 
photographs according to the needs for all users. In particular, Section II briefly discusses the 
Practicum’s development and implementation of the Licensing Needs Survey (Appendix B) to 
be distributed to members of the Picture Licensing Universal System Registry (“PLUS”) and 
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trade organizations within the industry—the results of which are to be analyzed in a later 
project.  Section X prioritizes options for the Copyright Office to align its own practices and 
initiatives to enable 


 potential licensees to quickly find accurate and up-to-date information about a 
photograph’s author and copyright owner, and any licensing terms; and 


 copyright owners to efficiently license their photographic works in low-friction, low 
cost transactions with licensees. 


We envision a system with low transaction costs which will have particular appeal to long-tail 
consumers, but which may be equally attractive to commercial high-value users eager to 
maximize profits. 


We have developed options and tradeoffs through close, in-depth qualitative stakeholder 
analysis, complemented by examination of relevant law and existing and potential solutions, 
tools, and technologies. Part I (Sections II through X) describes the policy framework for a 
licensing system that leverages existing public and private solutions, as well as the operations 
of existing industry stakeholders and service providers. As existing technology is poised to 
move rapidly towards possible solutions, Section X recognizes that, in the near-term, the most 
cost-effective and feasible option for the Copyright Office may be to develop an API that helps 
to encourage private-sector solutions.  


 


Proof of Concept Prototype  


In the spirit of furthering private-sector solutions, Part II, “Proof of Concept,” describes our 
development of a proof-of-concept prototype to demonstrate that a low-cost, scalable, 
trustworthy, and automated online licensing system can be built to serve both the creators and 
the consumers of digital photography. This basic prototype was made possible through our 
partnership with Code the Change, a Stanford University team of coders led by Andrew Suciu. 
The prototype is designed to interface with the PLUS API and Registry as a means of ensuring 
more accurate registration data across global networks. The prototype highlights the 
importance of a Copyright Office API to empower innovation by third party developers. 


This proof-of-concept platform:  


 Simplifies license and payment processing through an online marketplace portal for 
photographs. This platform should enable photographers—amateur or professional—to 
license their works directly to end user consumers. Payments could be processed by a 
third party—potentially Stripe since it offers the lowest transaction fees in this industry 
and the most powerful API tools. 


 Demonstrates that an API can enable third-parties to directly access and link 
registration information to their databases. 


 Generates customized licenses and pricing schemes through an automated 
questionnaire that supports variable inputs. 


 Relies on industry empirics and best practices to develop an automated, customizable 
license that integrates easily with other platforms. 


 Adopts a standardized data format for embedding copyright and license data in 
photographs via the PLUS Registry. 
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 Encourages the adoption of image tracking mechanisms, including embedded metadata 
and watermarks, or enhanced image-recognition, building on tools within the PLUS 
Registry. 
 


Copyright Office Options to Facilitate the Development of a Low-Friction, Online 
Licensing Platform 


The following options emerge from our analysis of stakeholder needs, licensing terms and 
strategies, issues of trust, search functionality and technologies, interoperability, technical 
feasibility, and the administrative role of the Copyright Office. [See Section XV, “Summary of 
Options,” for more details on options relating to each category. See also Appendix A, “Summary 
of Topics and Resources Considered,” for further background.] As the Copyright Office aligns its 
own its own practices and initiatives to support an automated licensing system, it may: 


 Contract with third-party companies to help process applications. 
 Improve the process for registering bundles of photographic works and illustrations. 
 Work with social media websites to encourage them to preserve embedded metadata 


and license information. 
 Solicit design solutions for an online licensing system through a Notice of Inquiry and 


subsequent public roundtable. 
 Conduct a market survey and publicize a subsequent research report that highlights 


areas where transaction costs and other barriers to negotiation are the highest, with the 
goal of helping to spur private entities to develop a licensing solution. 


 Promote a license search tool, raising awareness among photographers and 
disseminating information to the public. Such a seal of approval would help any license 
search tool gain legitimacy and support. 


 Work with image search providers, such as Google Images, to embed a license search 
tool. 


 Propose and implement legislation to spur private licensing solutions.  


These options have varying feasibility and may intertwine and overlap according to the role 
that the Copyright Office pursues in facilitating online licensing (see Section XV, “Summary of 
Options and Next Steps”). 


 


Although photographers and image creators have exclusive rights to reproduce their creative 
works, digital technologies have overtaken their ability to license, distribute, and monitor those 
works. Through its leadership in guiding and developing online licensing for photographs and 
illustrations, the Copyright Office can help photographers and image creators exercise control 
over their work, thereby fulfilling the mission of promoting creativity by protecting creators’ 
rights and livelihoods. 
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I. PROBLEM STATEMENT 
 


Introduction 


 


Disseminating and using online photographs presents challenges for photographers and 
consumers alike. Photographers find it increasingly difficult to monitor and profit from their 
works, while consumers find it difficult to uncover rights information associated with images 
found online. At a minimum, a solution to these challenges should involve creating a trusted 
means for photographers and image creators to embed license information in their online 
photographs and works, and a method for consumers to connect their search for an image with 
a search for the image’s license terms. A solution could also involve a means for photographers 
to monitor the use of their photographs online and users to be alert to changing or expiring 
license terms.  


The Copyright Office can aid in the development of these solutions by making copyright 
rights information more transparent and searchable, by actively soliciting private sector 
solutions, or by developing a solution itself.  


Challenges for Photographers 


 Photographers want both to increase awareness of their photographs online and to 
profit from the use of these works. The more frequently a photograph appears through online 
channels, the more likely it is that someone interested in using or purchasing a license to use 
the photograph it will find it. Photographs accessed through traditional stock photograph 
agencies, Google Search, blogs, or social media platforms may sometimes prompt potential 
users to seek a license, yet, at the same time, the more that a photograph is posted and 
reposted through online platforms, the more likely it is that ownership information and any 
terms of use become lost or separated from the photograph. Photographers therefore face the 
challenges of:  


 registering their works with the Copyright Office; 
 selecting appropriate license terms;  
 attaching copyright and license information to their photographs distributed online;  
 ensuring that the license terms remain attached to the photograph as it travels through 


online platforms; and  
 ensuring that users only use the photograph subject to its licensed terms.  


Challenges for Consumers 


This Practicum has proceeded on the assumption that, if accurate licensing information 
were tied to photographs distributed online, consumers would be more likely to use those 
photographs legally, and more widely. Currently consumers find photographs distributed 
online by either actively searching for a type of photograph or a particular photograph, or by 
encountering a photograph that they find useful, either immediately or at some later point. 
Some consumers will then use the photograph regardless of any rights information available 
(in our view, often out of ignorance of the legal implications). Others will seek a license to use 
the photograph only if ownership and licensing information is readily available. Another 
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category of users will not use the photograph if they cannot find accurate license information. 
Consumers therefore face the following key challenges:  


 finding the right photograph for a given use; 
 finding accurate licensing information associated with the photograph; and  
 agreeing on the terms of a license appropriate for a given use. 


Key Elements for a Solution 


A solution to the challenges faced by photographers and consumers would ideally 
incorporate the following elements:  


 A trusted and “permanent” means for photographers to record copyright ownership 
and license information to their photographs, typically distributed online. 


 A search function that would enable users to connect photographs typically found 
online with the relevant ownership and license information. 


 A mechanism for photographers to track use of their photographs online, and for 
consumers to keep abreast of any changes to rights information. 


 Ongoing contract monitoring after the execution of a license. 


Technologies and solutions exist which address aspects of these elements, but there is no 
single solution that addresses them all in a way that comprehensively meets the challenges of 
photographers and consumers. For example, it is possible to record copyright and license 
information for digital photographs, using HTML tags or metadata. In fact, there are several 
existing and emerging platforms that give photographers the tools to do this, such as Creative 
Commons and the Picture Licensing Universal System (PLUS).1 However, Creative Commons 
licenses are arguably indifferent to the needs of photographers seeking to monetize their work, 
and PLUS licenses are too complicated. In either case, existing technologies can easily strip 
licenses from photographs, making use difficult or impossible to track. Further, consumers who 
seek to license photographs may not always trust that the licenses attached to a photograph at 
a particular time remain accurate.  


Assuming that license information could be reliably associated with photographs desired 
by consumers, photographers and users would need to be able to “read” these licenses to 
understand what their respective rights are. Further, to encourage adoption, searching for a 
license should integrate seamlessly with the ways in which consumers find photographs online. 
Google Images’ Advanced Search function currently enables users to search for photographs 
subject to a variety of Creative Commons license forms, but it does not provide information 
regarding any other license forms. Other licensing platforms, such as PicScout or the emerging 
PLUS registry, are not widely used by consumers of photographs – presumably because either 
they are not yet a “go-to” source of licenses for photographers, or consumers haven’t been 
made aware of their potential. 


 Attaching license information to a photograph, and enabling consumers to read it, are 
essential steps in encouraging the legal use of photographs and images. A more robust system, 
however, would offer mechanisms that allow photographers to track online use of their 
photographs and update license terms, and enable consumers to confirm that their licenses are 


                                                        


1 PLUS Registry, https://www.plus.org. See also https://www.plusregistry.org, which is in beta format until 
June 2016. 
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up to date. Services such as PicScout, which is owned by Getty Images, enable photographers to 
track their photographs online, and enable consumers to find license information about 
photographs stored in the PicScout database. However, our research reveals that some 
photographers and users find that PicScout fails to provide a sufficient array of license types; 
also its database of photographs is insufficiently comprehensive to meet photographer and 
consumer needs. 


Options for the Copyright Office 


 The Copyright Office could play an instrumental role in motivating private parties to 
contribute to potential solutions.  We have identified the following options:  


1. By developing an API that would enable third parties to access photograph registration 
information, the Copyright Office could enable third-parties such as PLUS to link 
copyright information with photographs and associated licenses.  


2. The Copyright Office could actively motivate parties to develop solutions by soliciting 
proposals and offering rewards. Rewards could come in the form of official sponsorship 
by the Copyright Office, and partnership with the Copyright Office to develop joint 
solutions.  


3. The Copyright Office could create its own system internally for photographers to attach 
rights and license information to photographs, and store the photographs and up-to-
date information in a comprehensive online database.  


The first two options would benefit from encouraging innovation from a variety of sources, 
although privately developed solutions may also impose fees on photographers or consumers. 
The Copyright Office could develop its own tools internally, and would be better positioned to 
offer a free service to photographers and consumers; however, an internally developed 
solution may suffer from lack of resources. In the near term, encouraging private sector 
solutions may be the most feasible option for the Copyright Office.  
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II. STAKEHOLDER ANALYSIS – PHOTOGRAPH CONSUMERS 
 


Introduction 


 


This section of the briefing book focuses on the needs of consumers of photographs as 
they pertain to licensing.2  In doing so, it addresses the following key questions: 


 What does the photograph consumer landscape look like?   


 Are there segments of the market that are currently not being monetized? 


 How does licensing currently occur? 


 What license terms are required by both consumers and producers?   


The section addresses several options and challenges for creating an online licensing platform, 
both for the platform itself and for the Copyright Office in supporting the platform. It then 
makes several recommendations, and outlines next steps as the Practicum moves forward with 
additional research. 


 


The Photograph Consumer Landscape 


High-Value and Low-Value Users 


 


The photograph consumer landscape can be divided into two distinct user segments:   


1. high-value users; and  


2. low-value users.   


 


The following table provides a non-exhaustive list of typical users within each segment: 


 


High-value users Low-value users 


Universities and other educational institutions 


Book publishers 


Advertising agencies 


Small businesses and startups 


News outlets 


Bloggers 


Internal corporate development 


Self-publishers 


Internal classroom use 


Individuals 


 


                                                        


2  For purposes of clarity, this section of the briefing paper uses “consumers/producers” and 
“licensees/licensors” of photographs interchangeably. 
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Characteristics typical of high-value users include the following:   


 systematic, repeated use of photographs; use of photographs on a large scale (e.g. 
printing or generating hundreds or thousands of copies or views of a single 
photograph for official purposes in a published book, poster, online format, or other 
vehicle); and  


 specific, tailored licensing agreements that require negotiation and maintenance. 


  


Characteristics typical of low-value users include the following:  


 limited or one-off use of photographs;  


 use of photographs on a small scale (e.g. one-time or limited use in a presentation or 
blog post); and  


 general licensing language that could be used in many other licenses. 


 


Segment Monetization 


Currently, high-value users generate the most profit for creators and rights holders of 
photographs. Low-value users, on the other hand, often make unauthorized use of photographs, 
reflecting high licensing transaction costs, lack of ownership information, low risk of 
enforcement, or these users’ unfamiliarity with licensing laws. There is, therefore, little to no 
monetization of the low-value user segment. 


 


Current Licensing Mechanisms 


Unless they use a stock photograph agency, high-value users will ordinarily license 
photographs directly from the copyright owner, using their own resources to find out rights 
information. Existing IP licensing aggregators such as the Stanford Intellectual Property 
Exchange (SIPX) do not have the resources or capabilities to handle photograph licensing, 
despite requests from some of their users. There is no licensing mechanism that directly 
addresses the needs of low- value uses. Indeed, more often than not, the transaction costs and 
other challenges of finding rights information for a photograph exceed the value of obtaining a 
license to use it. 


 


Current Licensing Needs of Consumers and Producers  


The Practicum’s efforts to determine the licensing needs of consumers and producers of 
photographs are addressed in subsequent sections of this briefing book. To assist these efforts, 
we have developed a comprehensive draft survey for consumers and photographer (Appendix 
B – “Licensing Needs Survey”) and a list of questions to guide further drafts of the survey 
(Appendix C).  
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Online Licensing Platform – Options and Tradeoffs 


High-value versus Low-value users 


The pilot version of our online licensing platform should, at least initially, pursue either 
high-value or low-value users, but not both. High-value and low-value users each have different 
(and potentially mutually exclusive) licensing needs, and should therefore be served in 
different ways.   


Focusing on high-value users would give the creators of any online licensing platform 
the benefit of experience. Significant guidance could come from existing IP licensing players 
such as Stanford Intellectual Property Exchange (SIPX).  SIPX provides an open marketplace for 
frictionless licensing of online course materials.  While the SIPX marketplace hosts some 
individual self-publishers and standalone students, its main user base is comprised of 
institutional entities that provide and seek out content for coursework. An online licensing 
platform for photographs that focuses on high-value users could take a similar approach and 
learn a great deal from SIPX’s business model. Our platform could become a content aggregator 
and license generator for major institutions, potentially operating as an intermediary between 
stock photography agencies and institutions, such as corporations and schools.   


On the other hand, a platform focusing on the high-value segment might not create as 
much overall copyright licensing value as one focused on low-value users.  In contrast, focusing 
on low-value users would engage a segment that has yet to be monetized and, thus, which 
offers the potential to create significant value, including reducing unauthorized uses of 
photographs online. Many low-value users (e.g. internal corporate users and bloggers) are not 
currently engaged with the photograph licensing market – they typically use photographs 
without obtaining a license. Further, they often have relatively simple licensing needs, 
increasing the possibility of creating an automated license generator that satisfies the majority 
of their needs.  However, the segment is also fragmented, making it difficult to acquire users 
and create a sufficiently robust information base. Moreover, the value of the segment joining 
the photograph licensing market may not be high enough to convert certain high-value users.  
Here, the challenge is likely to be achieving transaction costs that are lower than those 
associated with using photographs without obtaining a license. 


 


Leveraging the Picture Licensing Universal System (PLUS) Standards and Interface 


A key option for developing an online licensing platform is to leverage the PLUS 
Registry API interface and standardized rights language.3  PLUS is developing a global non-
profit, image rights registry and “hub” for image rights information, which is designed to link 
all registries, hubs and online databases. The registry will also provide ready access to 
standardized information regarding image creators, copyright owners, image rights 
information and license-specific information. Although still developing its user base, the 
current PLUS audience spans 154 countries and the PLUS Registry system is becoming 


                                                        


3 See PLUS Registry, at www.PLUS.org. The PLUS Registry site, plusregistry.org, is currently a beta site in the 
process of merging with the legacy site, useplus.org. Until June, 2016, the useplus.org site will remain active, 
at which time the glossary of standards and coalition information will migrate to the www.PLUS.org site. 
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increasingly accessible across the global market of image creators and consumers. See Section 
XIII for a detailed description of PLUS, including the interface with the prototype platform. 


 


Value-Add Services 


Current licensing platforms do not yet offer the following services: 


 keyword search (e.g. a search for “tree” returns photographs of trees); 


 subject-matter search (e.g., search for “flora” returns photographs of trees, as well as 
other flora-related images); 


 image browsing; and 


 licensing transactions. 


These are all potentially of high value to consumers. However, current technologies 
(particularly image recognition) are not yet at the stage where some of the preferred services 
can be implemented effectively. 


 


Recommendations 


 


We recommend the following concerning consumer licensing: 


1. The Copyright Office should consider supporting the Practicum’s Licensing Needs 
Survey (Appendix B).  The Copyright Office should also consider making the results of 
the survey public, as it could stimulate public and private innovation. 


2. The Copyright Office should explore further opportunities to stimulate the creation of 
high value services that are not currently offered by existing players.  It could also use 
its scale and resources to improve or add to its own services. 


 


Next Steps 


 


As the Practicum continues to research consumer licensing, the project will: 


1. Deepen an understanding of stakeholder practices and goals regarding photograph 
licensing. 


2. Implement the licensing needs survey to gain further insights into user licensing needs 
(see Appendix B).   


3. Evaluate how the licensing prototype supports low-value users, and assess the means to 
expand its reach for high-value users, understanding that each segment has potentially 
different needs. In considering the needs of high-value users, the Practicum may further 
research SIPX as a model. 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 20 


4. Analyze the points of interaction between each type of user and the platform.  This will 
require more research into technological capabilities – what is necessary and feasible to 
create the platform, and do necessity and feasibility align? 


5. Determine the value proposition of any licensing platform for its users – what is the 
differentiating factor, and how does it add value? Does the platform reduce copyright 
infringement of photographs distributed online in a way that adds unique value to 
existing services? 


III. LICENSE TERMS 
 


Introduction 


 


 The success of a copyright transaction depends on both parties—the rights holder and 
rights purchaser—agreeing on licensing terms. Copyright transactions inherently require 
multi-dimensional agreements, unlike transactions involving the purchase of tangible goods. 
Such transactions often rely on parties agreeing on only one variable term—price—for a well-
defined and easily transferable physical item. By contrast, informational goods like digital 
photographs are by nature non-exclusive (that is, easily shareable) and non-rivalrous (that is, 
able to be consumed by multiple people simultaneously).4 Copyright artificially introduces 
exclusivity,5 and a rights holder in a copyright transaction leverages that artificial exclusivity in 
order to sell something that would otherwise be free. The “good” that a copyright holder owns 
is therefore inherently undefined, and selling that good requires first defining what exactly that 
good is, which is accomplished through a license. A license has many potential terms, and a 
licensing transaction is thus multi-dimensional. However, multi-dimensional transactions 
introduce complexity, particularly at a large scale.  


 


Options and Tradeoffs 


 


 Given the inherently multi-dimensional nature of copyright licensing, generating a 
license agreement requires a tradeoff between flexibility and scalability. On one end of the 
spectrum is a licensing option that offers maximum flexibility (a strength) and minimum 
scalability (a weakness), individually negotiating each term (perhaps even each word) of a 
license agreement. Large entities with the resources to engage in individual negotiations for 
every license agreement might be attracted to such an option because its flexibility ensures 
that the license ultimately fits the entity’s policies and specifications. This option is thus 


                                                        


4 John P. Conley & Christopher S. Yoo, Nonrivalry and Price Discrimination in Copyright Economics, 157 U. PA. 
L. REV. 1801, 1805–06 (2009). 


5 WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY 
LAW 12–13 (2003). 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 21 


potentially attractive for short-tail users. On the other hand, this option would be nearly 
impossible to scale, and would be onerous for less sophisticated, long-tail or one-time users.  


 At the other end of the spectrum is a licensing option that offers maximum scalability (a 
strength) and minimum flexibility (a weakness): rights holders offering purchasers a take-it-or-
leave-it license for a specified price. This is advantageous to many long-tail purchasers, who 
may not care about the vast majority of license terms, but who care a great deal about a quick 
and easy transaction. It is also beneficial to the rights holder in that it minimizes the resources 
needed to scale. However, it could be disadvantageous for both long-tail and short-tail 
purchasers who have a specific use for a photograph in mind that is not covered by the license. 
While this option has the advantage of being quick and easy and minimizing transaction costs, 
it is not necessarily efficient in the economic sense. That is, a purchaser might be willing to pay 
more for a certain licensing term, and the seller might be happy to accept that increased price 
in exchange for this term, but with a take-it-or-leave-it licensing approach, the parties cannot 
customize the license to include that term, and both parties end up worse off.  


 While both of these options represent extremes, they are both widely exercised in the 
current copyright transactions market. For example, the former method is often the licensing 
option of choice in complex commercial transactions involving sophisticated entities. The latter 
option is commonly exercised by public-facing stock photography licensing entities like Getty.6 
Another common practice is a middle-of-the-road approach, trading some flexibility for 
scalability and vice versa. This approach, used by Shutterstock7—is to offer multiple take-it-or-
leave-it licensing options at different price points. While this option may not be perfectly 
economically efficient, it adds some flexibility for purchasers while still maintaining scalability 
for rights holders. However, this option might also be problematic in the sense that it could be 
tantamount to price fixing.8 


 Another option that balances scalability and flexibility is to generate a custom license 
based on a form or questionnaire, based on the license generator standards used by PLUS.9 The 
following paragraphs discuss the challenges and benefits of adopting such an approach.   


 


Custom License Questionnaire 


 


 A custom license based on a standardized licensing questionnaire could be 
accomplished by asking users about terms that vary from license to license, leaving the 
boilerplate and seldom-altered terms static in the final document. In order to demonstrate how 
this could work, we have created a sample ten-question licensing questionnaire which is in 


                                                        


6 Getty Images Editorial, Rights-Managed and Rights-Ready Image and Video License Agreement, available at 
http://www.gettyimages.com/corporate/licenseagreements.aspx.  


7  Shutterstock, “Choose the right image license,” available at 
http://www.shutterstock.com/license_comparison.mhtml.  


8 More research into this issue is needed, and it is included in the paragraphs under the “Next Steps” header in 
this section. 


9  PLUS, “License Generator: Generate a PLUS Universal License Statement,” 
http://www.useplus.com/pluslicensegenerator/Steps/Start.aspx. 
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Appendix D to this briefing book. We read and compared existing license agreements for 
similar copyright transactions and identified the terms that tend to vary. We condensed these 
variable terms into a questionnaire. The answers to the questionnaire could automatically be 
combined with non-variable (or less variable) terms to generate a custom license for each 
transaction. The variable terms in our sample questionnaire fell into six general categories:  


1. permitted users;  
2. permitted media; 
3. number of copies; 
4. regional constraints;  
5. duration; and  
6. prohibited uses/exceptions.  


These six categories should offer enough flexibility to enable basic licensing customization.  


1. Permitted Users 


 This general category defines the purchaser—and the employees and agents of the 
purchaser—who will be permitted to use the photograph under the license agreement. This 
category does not refer to the end users who will ultimately consume the photograph. Existing 
licenses usually state that only the purchaser (and sometimes employees of the purchaser) can 
use the photograph, but allow for transfers to agents of the purchaser—such as clients or 
printers. Occasionally, licenses place a cap on the number of users of the photograph. 
Practically, this term simply answers the question of who, exactly, the purchaser/licensee is.  


 To indicate the scope of this term using the questionnaire, we have proposed a check-
box question (check all that apply) and a fill-in question. The check-box question is “Who will 
the purchaser-users (as opposed to the end users) of the image be?” The options were pulled 
from the categories that most often came up in existing licenses:  


 the purchaser, if an individual;  
 employees of the purchaser, if a corporation;  
 client(s) of the purchaser; and  
 printers.  


Additionally, it may be useful to have a sense of how many people will be licensed to use 
the image, so we suggested a fill-in question asking for the approximate number of users of the 
image under the license agreement.  


 The “permitted users” section is relatively similar from license to license, so if the 
licensing questionnaire needs to be shortened, this category could be eliminated and included 
as part of the static portion of the license.  


2. Media 


 This section appears to be the most varied among existing licenses, and is essential to 
reaching an understanding between licensee and licensor, as it answers the fundamental 
question for the licensor of how the image is going to be used. While some existing licenses 
have different “packages” available, with different media permissions in each package, ideally a 
custom license would match the exact needs of each licensee to ensure that the licensee does 
not have to pay for more permissions than needed.  
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 We have proposed a check-box (check all that apply) question asking, “In which media 
will the image be used?” with 14 possible categories: 1. print ads; 2. digital ads; 3. printed 
promotional projects; 4. corporate presentations; 5. film/movies; 6. books; 7. printed 
publications for editorial purposes with attribution; 8. printed publications for editorial 
purposes without attribution; 9. online publications; 10. prints (not for resale); 11. items for 
resale; 12. electronic templates for resale; 13. part of a trademark or logo; and 14. other: (fill 
in).  


 Not all of these categories are present in existing licenses, but we included some of 
these usually prohibited categories to allow for more flexibility. For example, typically “printed 
publications for editorial purposes” require attribution, but to add more flexibility, we added 
an option of “printed publications for editorial purposes without attribution.” Items and 
electronic templates for resale are also usually prohibited or limited in existing licenses, but we 
also included that option to add flexibility for the purchaser as well as the licensor.  


3. Number of Copies 


 The third question asks for the estimated number of reproductions of the images to be 
made, in fill-in form to allow for maximum flexibility. This is relatively straightforward for 
printed materials, but could be more difficult to gauge for online uses. In both cases, there 
might be an issue with ex ante estimation. Existing licenses sometimes handle the ex ante 
estimation issue by providing ranges (up to a certain number of copies costs a certain amount). 
However, doing so creates an economic inefficiency, and standardization of these ranges could 
be anticompetitive.10  


4. Regional Constraints 


 While some existing licenses impose regional constraints, even on online content, such a 
distinction seems problematic. In answer to the question, “Where will the image be used or 
distributed?” it may make sense to, like PLUS, allow purchasers to select “online” but, if the 
purchaser does so, grey out the rest of the options. Another question is whether regional 
constraints should be defined in the questionnaire by continent, country, state or even city. An 
additional fill-in option could help to add specificity and flexibility.   


5. Duration 


 The start and end dates of the license agreement are relatively straightforward, and 
could be fill-in questions or could potentially be selected from a drop-down calendar. However, 
the meaning of even a clearly specified end date could be ambiguous for online uses. 


6. Exceptions to Usually Prohibited Uses 


 We gathered a list of the prohibited uses of photographs in many existing license 
agreements, and separated them into three categories. Rather than simply banning these uses 
outright like many existing licenses do, we decided to enable maximum flexibility by asking 
whether any of these usually prohibited uses would be necessary. If so, the price can be 
negotiated with that in mind.  


                                                        


10 More research into this issue is needed, as indicated in the “Next Steps” section. 
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 The first category is sub-licensing, sharing, or transferring the image, with the following 
options:  


 resale of the image; 
 online print-on-demand products (e.g. Zazzle, CafePress); 
 printing on consumer goods for resale; 
 posted on social media;  
 posted on a website where the image is extractable as an electronic file;  
 allowed to be shared on a peer-to-peer network; and  
 removing metadata or notice of copyright.  


“Posting on a website where the image is extractable as an electronic file” is admittedly 
vague, since essentially any online use is extractable with a simple screenshot, but we included it in 
the list because many licenses use this language. We did not include “reverse-engineering,” which 
inexplicably appears on some existing photograph copyright licenses.  


 The second category is pornographic and obscene uses. Most existing licenses prohibit 
pornographic, obscene, immoral, infringing, defamatory, or libelous uses. Clearly, our license would 
not provide an option for illegal (infringing, defamatory, or libelous) uses, and “immoral” seemed 
too nebulous to include. However, it is possible that some purchasers may want to use an image in a 
pornographic or obscene way. It is an open question whether a license generator would enable 
pornographic or obscene uses, but excluding the multi-billion dollar pornography industry from a 
licensing technology could be a major oversight.  


 The third category of usually prohibited uses includes uses that depict the model in certain 
lights, including:  


 depicting personal endorsements; or  
 portraying the model in a sensitive, unflattering, or controversial way (e.g. in connection 


with content regarding substance abuse or mental health).  


The latter is sometimes allowed in existing licenses if a disclaimer is included, so we added an 
option with and without a disclaimer.   


 


Further Considerations  


 


 Our research has identified additional questions related to licensing that may lead to 
complex and interconnected future policy. First, standardizing prices would be anticompetitive, 
but would standardizing other licensing terms similarly be anticompetitive? For example, 
would standardization of ranges in the number of copies permitted lead to market 
inefficiencies that would be anticompetitive? Second, how can a license best account for online 
uses when determining terms like region, duration, and extractability? Third, could (or should) 
a public photograph-licensing engine prohibit licensing for pornographic uses? Finally, how 
could a seamless photograph-licensing engine affect the scope of the fair use doctrine for online 
photographs? 


  







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 25 


IV. LICENSING STRATEGY 
 


Introduction 


 


 Our stakeholder analysis identified the need for simple licensing terms, but also the 
need for flexibility of terms for different types of users (Section III). To that end, our licensing 
strategy investigates best practices in predicting user licensing preferences. A licensing 
platform tailored to the needs of low-value, long-tail users should be easy to use because it 
involves parties who are not represented by lawyers and who may not fully appreciate the 
value of licensing. However, it should also be comprehensive enough to cater to more 
sophisticated users. One or more standardized licensing contracts may not be suitable for all 
potential licensors and licensees. We have, therefore, developed a simple, questionnaire-based 
standardized license tailored to an initial niche long-tail user segment -- e.g., bloggers. Our goal 
is to develop a flexible license that can be later modified for other users. As the licensing 
platform is adopted by more (and more types of) users, the licenses will need to remain simple 
enough to be used by non-lawyers. Initially, our simple license manages complexity by using a 
standardized licensing questionnaire with plain English questions that approximate the legal 
terms of user preferences. Later, the questionnaire can be supplemented with statistical 
analysis to predict user preferences. Building upon this initial questionnaire with a method for 
data production will result in tailored licenses with little time costs. This “data-driven” 
approach is an essential part of any licensing platform that seeks to achieve both universal use 
and tailored outcomes. 


 


A Data-Driven Licensing System 


 


 The term “Moneyball,” popularized by a recent book and film, references the basic idea 
that statistical inference when applied to sports beats raw human intuition. The same insight 
applies to legal services: statistical inference will trump intuition in legal services, specifically 
for a licensing engine.11 This is especially true for the licensing system envisaged by the 
Practicum, which would connect copyright owners and users in legally binding transactions 
without the representation of attorneys. 


 Any licensing engine should be data-driven from the outset. It should involve extensive 
survey evidence on the needs of the targeted rights holders (the photographers) and the rights 
purchasers (the purchasers), before it is developed. It should also be based on a review of 
existing licenses being used in the field. We have developed a prototype standardized license 
that is targeted to a particular segment of users. This license will later serve as a baseline from 
which licenses can be generated and customized for other users. The license terms will be 
constructed using empirics from industry practice, and may even be a synthesis of terms 
commonly used in relevant licenses today. 


                                                        


11 Charles J. Snyder, Moneyball Lawyering, 65 ARK. L. REV. 837, 838 (2012). 
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 The creation of a licensing engine for a wide audience requires flexibility in the license 
terms. From a software developer’s perspective, the simplest way to add flexibility would be to 
allow users to select terms themselves. But non-lawyer users would likely prefer not to deal in 
legal minutia. 


 Another option to add flexibility is to ask potential licensees plain English questions in a 
standardized licensing questionnaire. The answers to those questions should map to certain 
license specifications and terms. The key limitation of this approach is that it requires effort, 
and potentially significant time costs, from the contracting parties to answer the questions. 
There is also the risk that poor design means that answers do not map to the appropriate legal 
outcomes. However, a careful development process (including multiple rounds of testing) 
should mitigate this risk. The possible answers to questions should be limited to a manageable 
amount. One model of an operational standardized licensing questionnaire is the mobile 
application Shake Mobile’s licensing process.12 


 Beyond a licensing questionnaire, a further, more sophisticated approach would involve 
predicting user preferences, prediction of course being “a core component of the guidance that 
many lawyers offer.”13 Prediction could improve the platform’s suggested answers to questions 
over time, by using accumulated data to predict how particular users will answer questions. 
For example, the Practicum’s solution might over time gather demographic data about both 
rights holders and rights purchasers (e.g. the nature of the work and typical uses of the 
content). This data could be used to predict the preferred initial format of a license design for 
particular types of users. For example, if rights purchaser A regularly seeks licenses to make up 
to 500,000 reproductions of a work, then the standardized license could initially provide for 
that. By contrast, rights purchaser B who regularly seeks licenses for up to 500 reproductions 
could be presented with an initial license along those lines.  


 The licensing engine could also predict correlations among the license provisions. For 
example, rights purchaser A may prefer unlimited reproductions when seeking a license for 
worldwide display. By contrast, that same rights purchaser, A, may want only 500,000 
reproductions when seeking a license for use of a work in a particular territory. A sophisticated 
licensing platform could predict the correlation between the number of requested 
reproductions and the scope of the license geography. 


 There might also be cross-user prediction, which involves even more sophisticated 
forms of prediction. For example, if the licensing platform finds that content-user A has very 
similar preferences to rights purchaser B, then in the absence of knowing how many 
reproductions rights purchaser A would want when licensing for a particular territory, the 
system could predict 500,000 because user B has expressed such a preference. As the system 
develops, these predictions could become more refined, by finding correlations among the 
increasing categories of data. 


 As with any prediction-based product recommendation service (e.g., Amazon on what 
to buy, or Netflix on what to watch), initial predictions will not always be accurate. For 


                                                        


12 See http://www.shakelaw.com/.  


13 Daniel M. Katz, Quantitative Legal Prediction—or—How I Learned to Stop Worrying and Start Preparing for 
the Data-Driven Future of the Legal Services Industry, 62 EMORY L.J. 909, 912 (2013). 
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example, newly predicted license terms might need to be reviewed by the contracting parties. 
However, the review process would lead to more accurate predictions over time. This process 
would broadly follow the general data-driven process for predicting preferences:  


(1) identify the relevant comparison class; (2) generate a baseline prediction; (3) identify 
case-specific factors and find the likelihood that those factors will be present if the 
prediction is true; and (4) calculate the probability of the prediction given the presence of 
the factors.14  


The system should then always compare its predictions to what was actually chosen by users, 
to refine its model. 


 After running a survey to establish a basic standardized license for an initial niche user 
type, the next step for the Practicum would be to build a data collection infrastructure that can 
be used to develop further licenses and increase flexibility. This would entail establishing “a 
massive relational database or network” to connect the various data points.15 The basic 
elements of the data would be: 


 demographic information about content-users and content-creators ;  
 license parameters; and  
 the process the users employ to reach final terms of a license.  


It should be noted that this model of data collection is similar to some forms of eDiscovery, 
insofar as it is a supervised model that inductively fits to historical data, before attempting to 
predict the future by extrapolation.16 Licensees and licensors would also need to review their 
licenses.    


 An automated, data-driven method of predicting the preferences of users will also assist 
with reducing the transaction costs associated with licensing. We further contemplate that the 
system could eventually take into account legislation and case law to indicate to users the legal 
outcome of certain license provisions.17  


 


                                                        


14 Charles J. Snyder, Moneyball Lawyering, 65 ARK. L. REV. 837, 862 (2012). 


15 Daniel M. Katz, Quantitative Legal Prediction—or—How I Learned to Stop Worrying and Start Preparing for 
the Data-Driven Future of the Legal Services Industry, 62 EMORY L.J. 909, 924 (2013). 


16 Daniel M. Katz, Quantitative Legal Prediction—or—How I Learned to Stop Worrying and Start Preparing for 
the Data-Driven Future of the Legal Services Industry, 62 EMORY L.J. 909, 946 (2013) (“Such approaches are 
inductive and typically involve the seeding of the algorithm with training (or labeled) data from which the 
machine infers the “true” function for assigning a document to a particular group (i.e., relevant versus not 
relevant). This inference is achieved using some sort of a cost function where the goal is to minimize that cost 
function while at the same time not over fitting the relevant data.”). 


17 Quantitative legal prediction could, given enough litigation under the standardized contract terms, begin to 
explain the consequences of certain licensing decisions. See Daniel M. Katz, Quantitative Legal Prediction—
or—How I Learned to Stop Worrying and Start Preparing for the Data-Driven Future of the Legal Services 
Industry, 62 EMORY L.J. 909, 928 (2013) (“What will happen if we leave this particular provision out of this 
contract?”). 
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Lessons from Existing Solutions 


Creative Commons 


 Creative Commons demonstrates the importance of standardization in any licensing 
system. The organization offers six core licenses, which together provide users with only two 
key choices as to how they may distinguish a license.18 The limited options mean that an 
interested content-creator can license their works under a Creative Commons license in a 
matter of seconds.19 The Creative Commons approach has been extraordinarily successful: it 
has licensed nearly 900 million works throughout the world. The key point here is that licenses 
with only a few provisions that matter to users assist with widespread adoption. 


 That said, Creative Commons licenses are free, and it is likely that users entering into 
paid licenses demand greater flexibility. When money is at stake, content-users will look for 
ways to reduce price so far as is possible without impinging their desired use of the work.  


Copyright Hub 


 An ideal copyright licensing system would be flexible enough to accommodate the 
specific needs and interests of creators and content-users. However, flexibility in licensing 
terms introduces greater complexity for lay users. It also is likely to reduce efficiency and 
increase transaction costs. 


 The Copyright Hub offers one means to manage complexity: effective communication. In 
pursuit of its mission to “make licensing simpler,”20 it provides clearly worded content on its 
website directed to both content-users (“Permissions”21) and content-creators (“Protect.”22). It 
uses simple, action-oriented language throughout, and a tool that enables users to scroll over 
the word “Images” to reveal a short description of the types of copyright content and uses.23 


 Going forward, any licensing engine should tailor messages to its users based on the 
demographic data it collects. As users return the content would become increasingly tailored to 
them. This concept is not revolutionary – Facebook users, for example, only see what their 
closest “friends” are doing, rather than the world at large. Our solution should also tailor its 
website and messages based on the particular types of users it serves. 


                                                        


18 See http://creativecommons.org/licenses/. Licenses are distinguished first by the extent to which they 
allow adaptations/derivative works (not at all, freely, or only so long as the adaptation is available for free), 
and if the work can be used commercially (yes/no).  


19 See http://creativecommons.org/choose/. Creative Commons asks only two questions when users select a 
license, and each answer option is associated with clear symbols. 


20 http://www.copyrighthub.co.uk/home. 


21 http://www.copyrighthub.co.uk/get-permission. 


22 http://www.copyrighthub.co.uk/protect. 


23  The description reads as follows: “Includes: print and digital images, photographs, illustrations, 
infographics, diagrams, paintings, publication covers Typical uses: websites, apps, adverts, marketing, books, 
magazines, blogs, photocopying, scanning, teaching materials, news items, events, backdrops, packaging, print 
design.” 
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Stanford Intellectual Property Exchange (SIPX)  


 SIPX offers two key lessons from a licensing perspective. First, it reveals that licenses 
should not be duplicative – in other words, that the content-user does not already have rights 
to use the work in the intended manner. Second, it demonstrates that non-exclusive licensing 
can be nearly automated. 


 As to the first, SIPX performs a thorough search to ensure that content is not already 
licensed to the content-user for the intended purpose. For example, it partners with university 
libraries to ensure that professors and students don’t purchase academic articles that the 
libraries have already purchased access to from publishers. Similarly, our licensing engine team 
should coordinate with PLUS and other rights management services to ensure that the rights 
purchaser, whether it is an individual or organization, has not already purchased the rights to 
the relevant work. This is especially true for organizations whose individual members may not 
know what has been purchased by other members. The potential cost savings would also likely 
act as an incentive to use the licensing platform more generally. 


 As to the second, SIPX deals with non-exclusive licenses that are not open to negotiation 
– publishers set a price, and SIPX displays that price. It can do this because it has the 
demographic information from the get-go – the rights purchasers are college professors, 
Massive Open Online Course (MOOC) instructors, and students. Likewise, the envisioned 
licensing platform should use demographic data and intended use information to streamline 
licensing, by automatically directing individuals to an appropriate standardized license, 
allowing for edits and negotiation if necessary. (Any edits could, of course, have pre-set effects 
on pricing. In this way, the system could achieve non-exclusive licensing that is also flexible, 
without requiring extensive negotiation.) 


Shutterfly  


Shutterfly offers an online scrapbooking service that allows customers to create 
personalized prints, booklets, calendars and even mugs incorporating selected photographs. 
The company could potentially be a useful partner for the licensing platform, as it could 
connect the platform with a general public audience of content-creators and content-users who 
are often unaware or disinterested in the copyright aspects of digital photograph use. When a 
Shutterfly customer makes a scrapbook, the company could offer photographs for licensed uses 
through the envisioned licensing engine. Such a partnership would also help create network 
effects and grow our user base by word of mouth. The general public audience is also arguably 
part of the long tail – those who would not ordinarily seek a license from traditional stock 
photograph agencies such as Corbis, Getty, or iStockPhoto. 


Shake Mobile 


 Shake Mobile24 is an example of a successful, standardized, and automated licensing 
engine that also has some flexibility. Although it does not currently offer copyright licensing for 
photographs, it does offer other types of low-value contracts. Shake focuses on freelancers, 
which would include individuals who fall into the long-tail user category. It offers a series of 
contract options. When a contract is chosen, Shake asks the parties a few basic questions to 
finalize the terms, logs their signatures, and then emails the signed contracts to the parties. 


                                                        


24 See http://www.shakelaw.com/. 
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Shake’s user-friendly interface and crisp design represent features for our proposed licensing 
engine. Further investigation and potentially a partnership with Shake would indicate how 
Shake has used data in tailoring its questions to its users. 


 


Simplifying License Terms with Data 


 License terms will depend upon whether the license is given prior to the creation of 
works (e.g. in the case of a wedding photography contract), or after its creation (e.g. as for a 
typical stock photography license). Any licenses created should avoid as much as possible the 
complex language commonly used in one-size-fits-all stock photography licenses. Ironically, it 
is in an effort to simplify the contract process that stock photography agencies create one-size-
fits-all licenses, covering all possible uses and violations. These licenses are difficult to 
comprehend, even for those versed in the law. It is important to note that complexity may also 
erode trust, which this briefing book identifies as a key element of any licensing system.  


 Further, a licensing engine should ensure that licenses can be easily accessed. It can 
accomplish this in three key ways:  


1. Licenses should be immediately distributed to all parties and those they designate to 
also receive the license, subject to any limitations or non-disclosure clauses.  


2. The engine should itself store all licenses that have been entered into. As well as being 
useful for future conflicts over terms, this internal storage system should also help with 
data collection.  


3. The licensing information could be noted on relevant third-party websites, such as the 
PLUS Registry.  
 


Collaboration and Interface with PLUS 


 One of the big questions for any licensing platform is the role of collaborations with 
third-party solutions. PLUS is uniquely situated both as a partner with industry connections, 
including both owners and users of photographic works, and as a platform. As a platform 
interface, PLUS can help identify and connect our proposed licensing system with prospective 
content-users with content-creators, and it can enable licensors and licensees manage their 
rights after giving or obtaining a license. Further, it offers useful search and management tools 
to complement our licensing system. 


 


Next Steps 


In developing a robust licensing strategy,  


1. The Practicum should continue to gather information regarding bloggers as the niche 
content-creator user type that the prototype will focus on initially. This could take the 
form of interviews and surveys. The qualitative information gathered could be 
supplemented by a thorough review of license terms currently used by the niche user 
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segment. Interviewees may also be able to provide examples, along with such third 
parties as Bloomberg Law, which offer examples of contracts and clauses.25  


2. The Practicum will then develop a standardized license for the niche user type. The 
language used might reference PLUS’s glossary of terms, or it could incorporate PLUS’s 
terms directly. The Practicum should also look to Shake Mobile for design inspiration,26 
or consider a partnership.  


3. The Practicum should test the draft license to get further information regarding user 
needs. This process should continue until there is widespread consensus among 
potential users as to the viability of the license. 


4. Our licensing system should focus its services on the niche user type. Once the system 
has traction among those users, we should begin testing variations of the license for an 
expanded array of users and uses.  


5. Once the licensing system launches, we should collect data to accurately model 
predictions regarding user license preferences.  


  


                                                        


25 Bloomberg Law provides examples of “Dealmaker Contracts” and “Dealmaker Clauses”.    


26 See http://www.shakelaw.com/. 
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V. TRUST IN AN ONLINE LICENSING PLATFORM 
 


Introduction 


 It is essential for the success of any Internet-based photograph licensing platform to 
cultivate trust among content consumers. Trust is consumers’ willingness to rely upon a 
particular service to meet their needs. Services achieve trust where consumers’ perception of 
risk is low, and their expectations of having their needs met is high. For a licensing platform, 
trust will be achieved if users can be assured that they are successfully licensing the uses of 
images that they need in a way that avoids exposure to liability.  


 Perception of risk is the enemy of trust. An online licensing platform faces trust barriers 
similar to those faced by other Internet-based marketplaces, where the service being offered is 
that of facilitating sales between selling-users (i.e. photographers) and consuming-users (i.e. 
content consumers). However, a licensing platform will also face additional trust barriers that 
reflect its nature as a legal service. Licensing implicates legal terms, concepts, and 
consequences that many users may be unfamiliar with, or with which they may feel 
uncomfortable, especially in an online environment. A robust, successful licensing platform will 
need to be sensitive to these concerns.  


 Ultimately, trust can be achieved by:  


 assuring consumer-users that the seller-photographers with whom they are contracting 
are reliable and trustworthy;  


 ensuring that consumer-users acquire the rights, uses, and guarantees that serve their 
needs; and  


 reducing the risk that users will misunderstand or accidentally exceed the scope of 
licensed uses. 


 This section of the briefing book focuses on enhancing existing models of trust for our 
licensing prototype. It also proposes some novel options for cultivating trust among users. 
These include:  


 offering additional flexibility in licensing provisions (including risk-allocation 
provisions and guarantees);  


 conveying such flexibility through an interactive interface;  


 adopting quality assurance measures to authenticate both licensors and content 
offered;  


 employing standardized licensing terms; and  


 effectively facilitating post-licensing rights management.  


Issues of trust are further addressed in Sections II and III and in Appendix B, which each 
provide detailed options for acquiring survey information regarding consumer licensing needs.  
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The Importance of Trust 


 Trust can be understood as the average customer’s willingness to rely on the ability of a 
service to perform its stated function and satisfy their needs.27 It is one of the single most 
important factors influencing online consumption/purchasing behavior.28 Where a service is 
perceived as trustworthy, consumers display an increased willingness to consume it.29 By 
contrast, where consumers perceive risk, they are significantly less likely to use and rely upon 
the service.30 The urgency of addressing the issue of trust stems from the fact that even the 
most useful service is of little value if consumers are unwilling to trust that it meets their needs.  


 


The Two Components of Trust – Competency and Warmth 


 Trust is made up of two essential components:  


 perceptions of competency; and  


 perceptions of good-intentions (or “warmth”).31  


The competency-component essentially answers the question of whether the platform 
is capable of carrying out its promised service.32 Where a service is perceived as competent, the 
user believes that they will get what they want by using it. One of the means by which 
competency-based trust is cultivated is through ease of use.33 In particular, ease of searching, 
entering into transactions, and website functionality have all been associated with changes in 
competency-based trust in the online environment.34  


 The intentions-component of trust answers the question of whether the user’s interests 
and the service’s interests are aligned.35 Where a service is perceived as well-intentioned, the 
user believes that if something goes wrong with the service they will be taken care of and the 
issue will be remedied satisfactorily. Warmth is cultivated by conveying friendliness, projecting 
integrity, having cooperative or altruistic intentions, and possessing sincerity of purpose.36 The 


                                                        


27 Alam and Yasin, What Factors Influence Online Brand Trust, Journal of Theoretical and Applied Electronic 
Commerce Research. Volume 5, Issue 3 (2010).  


28 Kim and Benbasat. Trust-related Arguments in Internet Stores, Journal of Electronic Commerce Research, 
vol. 4, no.2 (2003). 


29 Aaker, Garbinsky, and Vohs. Cultivating Admiration in Brands: warmth, competence, and landing in the 
“golden quadrant”. Journal of Consumer Psychology (2012). 


30 Verhagen, Meents, and Tan. Perceived Risk and Trust Associated with Purchasing at Electronic Marketplaces. 
European Journal of Information Systems (2006).  


31 Alam and Yasin, What Factors Influence Online Brand Trust. 


32 Aaker, Garbinsky, and Vohs. Cultivating Admiration in Brands 


33 Corritore, Kracher, and Wiedenbeck Online Trust: concepts, evolving themes, a model. International Journal 
Human-Computer Studies (2003).  


34 Id. 


35Aaker, Garbinsky, and Vohs. Cultivating Admiration in Brands 


36 Aaker, Garbinksy, and Vohs. Cultivating Admiration in Brands. 
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online environment presents unique hurdles for the warmth component of trust due to its 
impersonal nature. This is especially true for a service such as an Internet-based licensing 
platform, where users will need to trust not only the service itself, but the numerous content-
supplying photographers with whom they have little interaction and likely little previous 
transaction history. Such trust could be cultivated through a Help Desk that supports the 
automated system to help guide photographers and consumers through transactions. 


 The competency component and the intentions component each address a different 
aspect of perceived risk associated with using a service. Competency is aimed at ensuring the 
user perceives that using the service will yield benefits that exceed the cost (or harm) of using 
it. Warmth is aimed at ensuring the user that the service has their best interests in mind, and it 
is reliable enough to mitigate any unexpected cost (i.e., harm). Being perceived as both 
competent and warm corresponds to an increased willingness in customers to rely upon a 
service.37 


 


Unique Trust Barriers for Online Licensing Platforms 


 An online licensing platform is essentially a marketplace in which selling-photographers 
and consuming-users transact, and it acts as an intermediary facilitator for those transactions. 
Unique complications emerge for services occupying this dual role. In this context, users 
perceive two independent types of risk that affect their willingness to engage the licensing 
platform:  


1. intermediary risk; and  


2. seller-related risk.38  


Intermediary risk refers to the risk stemming from potential failures of the licensing 
platform.39 This can take the form of weak contracts, which fail to capture a party’s needs, or 
insufficient monitoring of the quality of sellers and content in the marketplace.40 Seller-related 
risk, on the other hand, would reflect consumer-user unease stemming from uncertainties 
regarding the selling-photographers, their intentions, and their ability to effectuate the desired 
granting of rights.41 For example, lack of previous transactions with a particular selling-
photographer undermines both perceived warmth and competency.42 Further, where it is easy 
for selling-photographers to offer photography for licensing on the platform, users will display 
increased wariness towards the selling-photographers.43 The more effort that sellers must 
invest in a venture, the more sincere users perceive their intentions to be. By contrast, where 
the barrier to entry is low, users are likely to be less trusting. They may worry that the 
                                                        


37Aaker, Garbinsky, and Vohs. Cultivating Admiration in Brands 


38 Verhaged, Meents, and Tan. Perceived Risk and Trust Associated with Purchasing at Electronic Marketplaces.  


39 Id.  


40 Id.  


41 Id.  


42 Josand, Ismail, and Boudy A Survey of Trust and Reputation Systems for Online Service Provisions. Decision 
Support Systems Journal (2006).  


43 Id.  
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potential licensor does not actually own the rights being negotiated, even if that perceived risk 
is disproportionate to the actual risk. 


 Perceptions of seller-related risk have a significant direct effect on users’ trust of the 
intermediary service itself. Where perception of seller-related risk is high, users will be less 
likely to use the licensing platform. As such, any licensing platform will benefit from 
instruments that help decrease seller-related risk. These include guarantees, monitoring of 
sellers, and providing feedback mechanisms and forums for users to comment upon their 
experience. User forums promote transparency (which breeds warmth-based trust) and 
demonstrate that other users have had successful experiences using the service (conveying 
competency-based trust).44 


 Another useful way to decrease seller-related risk is for the intermediary service (i.e. 
the licensing platform) to take a more active and supervisory role in transactions.45  This is 
because it is easier for users to develop trust in a single branded service that they can 
repeatedly interact with, rather than multiple, separate licensor-photographers that they might 
come across in the digital marketplace. eBay is famous for cultivating trust in the user-to-user 
electronics marketplace (initially a low-trust environment) by reducing seller-related risk 
through transparent rating systems of sellers.46 This active monitoring cultivates trust by 
“acting as a trust proxy,” thereby freeing sellers and users “from the responsibility of assessing 
each other’s trustworthiness”.47 Other services, such as AirBnB and Lyft, have succeeded in 
cultivating trust in the emerging sharing economy (also initially a low-trust environment) by 
employing similar methods of active supervision.48 These companies use data and analytics to 
flag low-trust selling-users, and employ transparent rating systems. Further, AirBnB offers a 
“Host Guarantee” of up to $1,000,000 in property damages stemming from any unforeseen 
accident. 49 In the Internet-based licensing context, iStock similarly offers a $10,000 per work 
indemnification for users who are compliant with iStock’s licensing terms and conditions.50  


 The take-away for an Internet-based licensing platform, seeking to cultivate trust in a 
low-trust user-to-user licensing context, is to act as a trust proxy by taking an active and visible 
supervisory role in transactions. This will help mitigate the perception of seller-related risk and 
is the most promising way for the Practicum to progress the issue of trust in the Internet-based 
licensing market.  


 


                                                        


44 Pavlou and Gefen, Building Effective Online Marketplaces with Institution-Based Trust. Information Systems 
Research Journal (2004). 


45Pavlou and Gefen, Building Effective Online Marketplaces with Institution-Based Trust. Information Systems 
Research Journal (2004). 


46P. Kollock, “The Production of Trust in Online Markets,” Advances in Group Processes 16 (1999): 99–123. 


47How Airbnb and Lyft Finally Got Americans to Trust Each Other, http://www.wired.com/2014/04/trust-in-
the-share-economy/. 


48 How Airbnb and Lyft Finally Got Americans to Trust Each Other, http://www.wired.com/2014/04/trust-
in-the-share-economy/. 


49https://www.airbnb.com/guarantee 


50 http://www.istockphoto.com/license.php 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 36 


Current Approaches to Trust in Internet Licensing 


 Existing industry players understand the importance of trust but no one entity appears 
to have successfully optimized user trust by simultaneously conveying competency and 
warmth, and mitigating user perception of seller-related risk. The latter leaves particular room 
for improvement.  


 To convey competency, a service must convey an ability to satisfy customer needs with 
ease. 51  For an Internet-based photography licensing platform, this means ease and 
effectiveness from the point of the customer’s initial search through to successful licensing, and 
onto post-transaction rights management. 


 A key area lacking for several industry players is that they do not provide a one-stop 
shop where each part of the licensing process can be accomplished. For example, PLUS offers 
its users several useful tools, including standardized licensing language that can be 
incorporated into contracts, but it does not enable users to complete transactions. Creating a 
one-stop shop that could strategically partner with a service like PLUS (which provides only a 
discrete part of the solution) would be a significant improvement that would cultivate 
competency-based trust.  


 Cultivating competency-based trust also requires responsiveness to users’ individual 
needs. A licensing contract that doesn’t capture a user’s needs, or one that contains too many 
unrelated terms, will undermine competency-based trust. This is where traditional stock 
photograph licensing services such as Getty and iStock fall short. Standardization of licensing 
terms is necessary to mitigate risk, and it facilitates frictionless transactions. However, this is at 
the expense of flexibility (i.e. responsiveness to users’ individualized needs). This, in turn, 
increases the risk of post-transaction rights mismanagement and unexpected liabilities. This is 
especially the case for standard royalty-free licenses. Such licenses simplify transactions, but 
create complexity52 for post-transaction rights management.53  


 A strategic partnership with PLUS could create significant benefits for post-transaction 
rights management.  One of PLUS’ key objectives is to reduce the risk of accidental 
infringement, and thereby reduce liability risk. It accomplishes this by providing standardized 
licensing language in the form of computer-readable code,54 which gives licensors and licensees 
a clear understanding of the scope of licensed uses and relevant prohibitions.  


 Looking at current approaches to cultivating intention-based trust through warmth, two 
excellent examples are Creative Commons and the Copyright Hub. Creative Commons’ 
approach is to convey a co-operative intention (e.g. “Open Textbooks Have Saved Students 100 


                                                        


51 Aaker, Garbinsky, and Vohs. Cultivating Admiration in Brands. 


52 iStock images prohibited uses http://www.istockphoto.com/license.php 


53  Jeff Sedlik presenting at IPTC Machine Readable RIghts and the News Industry day 
(https://www.youtube.com/watch?v=l8-wyiT8s6g) (2013) at 10:30-11:50 


54http://www.useplus.com/aboutplus/about coalition detail.asp?cid=5191420256932 
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Million Dollars”). Its mission also conveys concern for its users (e.g. “helps you share your 
knowledge”) and noble aims (e.g. “maximizes digital creativity, sharing and innovation). 55  


 The Copyright Hub focuses on communicating its message of simplicity – making 
complex legal concepts more accessible to its users. It also conveys a concern for user needs 
(e.g. “The Copyright Hub is making licensing simpler” by “making the process of getting and 
giving permission quicker and easier”). Further, it conveys a cooperative intention, stating that 
its services are “for everyone”. This is facilitated by a series of well-made videos that explain 
legal concepts in simple, accessible language. Each video has a discrete message that addresses 
a particular user concern (e.g.,  “Is your business copyright compliant?”). 


  


Options for Dealing with Trust 


We propose the following options for dealing with trust. 


Option 1: Data-driven License Terms 


 Two key options considered in other sections of this briefing book are to: 


1. survey consumer needs; and  


2. collect data of actual use patterns over time, as the user base of the platform grows.  


These options could be used to craft standardized licenses that are also responsive to users’ 
needs on a more particularized level than those currently available. Such information could 
enhance warranty and indemnification terms that address the particular risk concerns of 
certain user types. We could also use the data collected to suggest licensing terms that are 
more appropriate or common for particular user types, through a user-friendly interface.  


 This would have the following benefits:  


 Nudging users toward more appropriate licensing terms reduces transaction friction, as 
well as satisfies individual needs. An analogous service in the online consumer context 
is a recommendation agent that reduces consumer search efforts and ultimately 
improves the quality of their purchase decisions.56  


 Implementing a user-friendly, accessible interface (or interactive prompt) that 
generates suggestions would reduce any user anxiety or uneasiness associated with 
being presented with complex legal terms.  


For consumers, a desirable form of interactivity would be sophisticated tools that 
customize shopping options based on individual preferences.57 This is especially important 
when targeting less sophisticated users engaged in high stakes purchases, or entering 


                                                        


55 https://creativecommons.org: “Creative Commons helps you share your knowledge and creativity with the 
world. Creative Commons develops, supports, and stewards legal and technical infrastructure that maximizes 
digital creativity, sharing and innovation.”  


56 Huble and Thrifts. Consumer Decision Making in Online Shopping Environments: The Effects of Interactive 
Decision Aids 


57 Huble and Thrifts. Consumer Decision Making in Online Shopping Environments: The Effects of Interactive 
Decision Aids. Journal of Marketing Science (2000). 
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unfamiliar purchasing contexts. Packaging options with user-friendly surveys, and generating 
helpful suggestions (e.g. “given your needs, you might be interested in this type of license,” 
“users like you like these types of licenses”), would build warmth-based trust by expressing 
concern for the user’s welfare. Appropriate messages and educational videos, along the lines of 
those offered by the Copyright Hub, could also be suggested to users based on their particular 
needs.  


 Finally, by tailoring options to users’ individual needs, any platform we create would 
take an active and visible role in monitoring transactions between parties. As noted, when a 
facilitating service takes such a role, user perception of seller-related risk goes down, thereby 
increasing trust in the service.  


 


Option 2: Automated Originality Screening  


 As copyright images are submitted for licensing through the prototype website, reverse 
image search technologies (or services such as PicScout) could be used to identify matching 
images. This would address trust by serving as a gate-keeper of sorts for ownership claims. 
Such protection and screening is not currently offered by the Copyright Office’s current 
registration process.58 Such a service could automatically identify duplicate registration efforts 
and suspicious licensors. This, in turn, could mitigate seller-related risk. 


  Photographers would also benefit from a built-in defense against others laying claim to 
their works as well as against potentially infringing works that are nearly identical. Ancillary 
benefits would include the following:  


 authors would be incentivized to enter their photographs into the system; and 


 the service would provide some degree of screening at the registration stage for 
originality, which (while far from perfect) would be more efficient and robust (and 
make better use of technology) than existing services provided by the Copyright Office. 


Option 3: Facilitate Efficient Self-Policing  


 A centralized database with reverse image (or PicScout-style) search would enable 
photographers who have yet to enter their photographs into the platform to see if anyone else 
is claiming ownership to their works, or distributing potentially infringing works. This would 
serve two key purposes:  


1. It would incentivize photographers to visit the platform and, hopefully, enter their 
works into the database; and  


2. It would reduce the perception of seller-related risk among users, by giving the 
platform a visible supervisory role and weeding out suspicious seller-photographers.  


                                                        


58 US Copyright Offices Practices, Third Edition §602.4 (C). No Searches or Comparison of Works: When 
examining a claim to copyright, the US Copyright Office generally does not compare deposit copy(ies) to 
determine whether the work for which registration is sought is substantially similar to another work. 
Likewise the Office generally does not conduct searches to determine whether the work has been previously 
registered.  
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Together, these options would make novel advancements for the issue of trust, going beyond 
the services offered by existing licensing platforms and the Copyright Office. 


 


Next Steps 


 We have identified the following next steps relating to trust: 


1. As one of several discrete consumer-user segments, bloggers offer a promising 
stakeholder group with particular trust-related needs, attitudes, and perceptions of risk. 
The spectrum of bloggers, ranging from amateur to professional, offers a case study on 
how related needs, attitudes, and perceptions of risk, along with sophistication, change 
across the spectrum. 


2. Collect and analyze warranty and indemnification terms in licensing agreements. 
Standardized yet flexible terms could then be drafted for use as part of an overall data-
driven license strategy. 


3. Conduct user surveys regarding trust-related needs, to develop an empirical 
understanding of relevant needs, attitudes, and perceptions of risk. Drafts of trust-
related license terms should also be subject to user surveys and testing. Discord 
between user preferences and industry standards should be studied for insights and 
understanding. 


4. User surveys should focus on changes in trust-related needs, attitudes, and perceptions 
of risk when users compare online dealings with conventional licensing. Seller-related 
risk should be given special attention as it appears to be the most neglected aspect of 
trust management for current licensing platforms.  


5. The prospect that someone has patented, or could ultimately patent, the proposed 
originality screening mechanism should be investigated, as well as the ability of 
government entities (or their contractors) to license or use a patented mechanism. 
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VI. SEARCH FUNCTIONALITY OPTIONS 
 


Introduction 


 A key question in designing a system to easily find license information about images 
online is how to incorporate search functionality. This could encompass image search and/or 
license search, and could work within or outside of the PLUS system, or similar third party 
systems. 


  It makes sense to work with existing user workflows for finding images online, 
providing a license search function only and not an image search function. The license search 
function should be built apart from the PLUS system, to maximize the number of license types 
available to photographers. However, this should not prevent the Practicum from working with 
PLUS to help build out other elements of its system – a license search platform requires that 
there be sufficient photographs with reliable licenses to search.  


 


Option 1: License Search, Not Image Search  


  License search would involve finding license information for a given image, while 
image search would require us to create a system for users to search for images online (along 
with their corresponding licenses). It makes sense for the Practicum to focus on license search 
and not image search, at least in the near term.  


 


Image Search 


 Creating an image search function would require compiling a database of images with 
verified license and rights information. The advantage of such a platform would be that users 
could enter the system knowing that any image found could be legally used. In addition, the 
system would cut out fees to “middlemen” such as Getty Images and iStockPhoto, and instead 
enable users to directly pay photographers. However, compiling a comprehensive database of 
useful photographs, with verified license information, would be a very slow process, and would 
likely not provide a sufficient choice of images to the consumer in the near-term to facilitate 
widespread adoption.  


 


License Search 


 Creating a license search tool would enable a user to find a photograph through any 
means online, and to match an appropriate license to the photograph. The advantage of 
creating a license search function as opposed to an image search function is that it integrates 
with the ways users already find images online. In addition, it is easier to build than a full image 
search database. The system would work well in the event that a license could be easily 
“found,” and the user could directly submit any license payments to the photographer or other 
copyright owner. However, in the near term it may be difficult to find license information for 
many photographs already distributed online. This could dissuade users from adopting the 
system.  
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License Search, Not Image Search  


 It is unlikely that we could create in the near term a searchable database of images that 
would substitute for existing sources of online images. Thus, to encourage user adoption of any 
system we create, we should work with existing user workflows for finding images online. The 
system’s search function should also initially be oriented to finding license information for a 
given image. Further, we should target image search use cases in which license information is 
more likely to be linked to a photograph, as discussed below.  


 


Option 2: Target Use Cases – Images Found on Website or via Google Search 


 Users find photographs primarily through the following three channels, in order of 
escalating difficulty in finding license information.  


 Providers of images for purchase (e.g. Getty Images, Flickr and iStockPhoto) – Users 
search collections of photographs and can easily view license terms and author contact 
information, making licensing easy.  


 Google Images – Google presents images by crawling the websites on which they are 
located. Google’s general licensing philosophy is that licensing information should be 
found on the website from which the photograph originates. It offers an advanced 
search option, which uses Creative Commons designations to categorize photographs 
according to license type.59 However, it is difficult to find license information for 
photographs accessed in a simple search by going to an image’s website. We believe 
that simple search is how most people search for images online.  


 Blogs/other Websites – Users can find images by visiting a website that contains a 
photograph. The difficulties in finding license information for such images are the same 
as those found via simple search on Google Images.  


 Social media (e.g. Facebook, Pinterest and Instagram) – Finding license information is 
very difficult as photographs found on social media, as they have often been shared and 
re-shared. Most social media websites also strip any metadata from a photograph when 
it is uploaded to the website.60  


In the interest of narrowing the scope of the Practicum’s initial tasks, it makes sense to 
focus on the use case of photographs found through Google Images or directly on a website. 
The likelihood that any metadata has been stripped from these photographs is not as likely in 


                                                        


59 Its license types are “not filtered by license,” “free to use or share,” “free to use or share, even 
commercially,” “free to use share or modify” and “free to use, share or modify, even commercially.”  


60 See the following website for a list of social media websites, and the extent to which metadata remains 
intact for photographs uploaded to them: http://www.embeddedmetadata.org/social-media-test-results.php 
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this use case.61 This means that the technological aspects of our solution would be less 
complex.62  


 There are currently some limitations on finding license information through Google 
Image Search. Google’s advanced search functions, which incorporate Creative Commons 
licenses, may not be sufficient for categorizing image licenses. Photographers looking for more 
varied license types or specific monetization schemes may avoid Creative Commons licenses, 
and as a result their images will show up under Google’s simple search only. Users could go to 
the image’s underlying website to discover licensing information, but the information may be 
absent or difficult to find, especially if the image appears on a website that the photographer 
did not create.  


 In addition, the Creative Commons licenses featured in Google’s advanced search may 
not provide sufficient assurance to the user of the photograph that the Creative Commons 
license was originally approved by the photographer. According to Copyright Counsel at 
Stanford University, it’s not uncommon to see photographic works in Creative Commons and 
similar services such as Wikimedia that were uploaded without the consent of the 
photographer.63 An ideal system would have a “stamp of approval” – a verification by a third 
party organization that the offered license is valid. 


 The extent to which Google incorporates alternate license types in its search function 
depends on the prevalence of these license types on the Internet, and the resulting incremental 
benefit to users. At this point in time, there is no other license type that has a large enough base 
for Google to incorporate in its search engine.  


 


Option 3: Solution Distinct from PLUS and other Third Party Platforms  


 There are a variety of ways to convey image license information. For example, Creative 
Commons uses HTML tags to designate license information, while the PLUS Registry uses 
metadata embedded in the image file itself. As other tools may emerge with varying 
photographer adoption for describing and storing license types, our system should be flexible 
enough to accommodate as many services as possible – especially as the popularity of a given 
service may change over time.  


 Building a license platform that is separate from PLUS and other platforms would give 
the platform the flexibility to adapt to and profit from whatever emerges as photographers’ 
preferred licensing method. The fact that Creative Commons licenses are so prevalent suggests 
that, at the least, we should create a system that can search both PLUS and Creative Commons 
licenses. It is possible to create a license reader within PLUS that would read a variety of 
different types of licenses, but the Practicum would have more freedom to interpret different 
or emerging license types if our solution remained distinct.  


                                                        


61 According to a Google Image Search Product Counsel, the majority of Google Images copyright complaints 
relate to distribution, and not metadata stripping.   


62 Where metadata has been stripped, image recognition technology must be used to identify a photograph. 
Image recognition technology is in its infancy, and currently has significant limitations.  


63 Acting according to licensing information in Creative Commons might help mitigate a damages award for 
copyright infringement, but it would not be a guard against liability.  
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 Having a license search function separate from PLUS and other platforms should not 
prevent us or the Copyright Office from working with PLUS to incorporate standard licenses 
and other features which would assist photographers preparing their works for license.  


 


Option 4: License Search Design  


The license search function should be able to read a variety of different licensing 
formats, in order to convey to users as much information as possible about a photograph. So 
that it is operative with the many ways in which users find images online, it could function 
either as a browser plug-in, or as a standalone website on which users could “drag and drop” 
photographs for license analysis. The license search tool could also involve a seal of approval 
function, in which a third party could verify that the license information is correct.   


A key challenge is that the license search function can only operate if there are enough 
licenses to read. Thus, its success relies on our efforts to encourage photographers to record 
licensing information to their photographs when they upload them. Raising consumer 
awareness of a license search function may also present a challenge, but it could be greatly 
assisted by t Copyright Office initiatives, as discussed below.  


 


Option 5: Copyright Office Initiatives 


 The Copyright Office could undertake several initiatives that would aid the process of 
developing a valuable license search tool:  


 Soliciting design alternatives – To encourage innovation, the Copyright Office could 
solicit proposals from a variety of different entities to design a solution, and reward the 
most feasible proposals.  


 Promotion – The Copyright Office could actively promote a license search tool, raising 
awareness among photographers and disseminating information to the public. Such a 
seal of approval would help any license search tool gain legitimacy and support.  


 Partnerships – The Copyright Office could partner with image search providers such as 
Google Images to embed a license search tool prominently.  


 Working with social media websites to prevent metadata stripping – The Copyright 
Office could play a role in motivating social media and other websites to preserve 
embedded license information and deter metadata stripping.  


 


Conclusion 


 The Practicum’s ultimate vision is a trustworthy license search tool that users can rely 
on to obtain a license to for any image found online. The tool would differentiate between 
photographs that users are free to use, and those which have restrictions on use. Ideally, use of 
the tool could become a safeguard against damages in the event of unintended copyright 
infringement.  
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 The viability of this vision depends on the emergence of standardized platforms for 
photographers to record rights and license information to their photographs. It also depends 
on the emergence of standardized licenses, which could be included in search engines such as 
Google Images.  


 


Next Steps 


The following research tasks are central to the issue of trust in a licensing platform. The 
Practicum continues to refine its research in these areas for the licensing prototype: 


 Draft a set of simple licenses for photographers, and research the best way to embed 
them in photographs – Any licensing platform should encourage photographers to 
record license information in their photographs by providing simple, easy-to-use 
license terms. The licenses should also have the ability to be reliably embedded in 
photographs. 


 Design and prototype a platform that would enable photographers to easily choose and 
embed license information in photographs – The Practicum should consider whether it 
is more feasible to work with or separate from PLUS and other services during this 
phase. 


 Document the different types of licenses that a license reader should be able to read – 
This should include the way in which the licenses are coded in photographs, and the 
technical requirements for translating the licenses. The Practicum should also 
brainstorm how best to convey the embedded license information to a consumer. 


 Research how PicScout’s technology works, including its advantages and limitations as 
a source of license information. 


 Document core elements of a license search tool and test the best way to present a 
license search function to the public – This should yield insights as to how a license 
search tool should work technically. It would also be useful to conduct user tests of 
license search design, and consider what it would take to motivate our target audience 
to use such a tool. Further, we should test user adoption in the event that the tool was 
either a separate plug-in, or part of an existing search function such as Google Images. 


 Build a license search tool that would be able to read the most common types of image 
licenses available – This is, of course, one of the ultimate goals of the Practicum. We will 
also, ultimately, need to design a way to raise awareness of the tool among 
photographers and consumers. 
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VII. SEARCH TECHNOLOGIES 
 


Introduction 


 Search function is crucial to any online copyright licensing platform. Relevant user 
needs can be grouped along two broad themes:  


 connecting copyright ownership and licensing information with photographs; and  


 connecting users with a photograph.  


This section of the briefing book presents findings on existing technologies that address these 
key needs, and highlights areas for further exploration. 


 For users, search function is where interaction with any copyright licensing platform 
begins, shaping their first impression of the platform. If a user cannot find the photograph they 
desire, or relevant ownership details, licensing will not occur. In this way, search is the gateway 
to licensing on the platform.  


 


Users’ Search Needs 


Users of any licensing platform may either:  


 have a specific photograph at hand; or  


 look for a photograph that fits certain criteria.  


Each user category, of course, has different search expectations.  For the former category, the 
platform should accept a preselected photograph from the user and then return relevant ownership 
and licensing information, including, if possible, pre-set licensing deals with price and payment 
information. For the latter category, the platform should accept keywords and then return a list of 
relevant photographs that fit those keywords. After a user selects a photograph from the list, the 
platform should then display the ownership and licensing information, and permit the user to 
proceed with the licensing process. Thus, together, the search functionality for any licensing 
platform should:  


 connect ownership and licensing information with photographs; and 


 enable users to locate photographs of interest. 


 


Connecting Ownership Information and Licensing Terms with Photographs 


Option 1: Use of Metadata 


 Digital photographs can be stored in different file formats, for instance JPEG (Joint 
Photographic Experts Group), TIFF (Tagged Image File Format) and RIF (Raw Image Format). 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 46 


These files can store not only the images, but also information about the images. This is generally 
referred to as metadata, which literally means “data that provides information about other data.”64  


 Many different classes and types of metadata can be embedded in an image file. As noted in 
the Photo Metadata Project created by the Stock Artists Alliance, this broadly includes technical, 
descriptive and administrative metadata.65 Technical metadata describes the technical aspects of 
photographs, such as the file resolution, color mode and other camera settings (including lens used, 
shutter speed and ISO setting). Descriptive metadata describes the content of photographs – 
photographers can supply titles, captions and keywords, as well as the locations where the 
photograph was taken. This is particularly useful for organizing and identifying photographs. For 
the purposes of any search function we create as part of a licensing solution, we should look to 
administrative metadata, which might include the identity of the photographer and contact 
information for the copyright owner (if they are a different person or entity). 


 Over the last few decades, different schemas for image metadata have emerged to address 
different needs. The Information Interchange Model (IIM) developed by the International Press 
Telecommunications Council (IPTC) in the late 1990s was the first of these. Although initially 
created for all types of content, IPTC’s IIM became known as an image metadata schema after its 
adoption by Adobe’s Photoshop in 1995.66 The standard has since been widely adopted by third 
party applications. In 2004, IPTC and Adobe jointly launched the IPTC Core Standard, which defines 
largely the same set of photo metadata fields as IIM, but is built upon Adobe's Extensible Metadata 
Platform (XMP) technology.67 In 2007, after receiving feedback from different sectors of the 
professional photography industry (especially news photography and stock photography), IPTC 
launched the IPTC Extension Schema.68 This is supplemental to the IPTC Core, and provides fields to 
provide additional information about the content of photographs and improve administration.69  
More recently, the Picture Licensing Universal System (PLUS) Coalition developed a PLUS License 
Data Format (LDF) metadata schema for licensing language and formats.70 It appears that the latest 
version of IPTC Extension Schema has incorporated the PLUS fields.71  


If photographers want to embed metadata into their photographs, they can do so through 
relevant image processing software such as Adobe’s Photoshop and Creative Suite. IPTC maintains 


                                                        


64  Merriam-Webster Dictionary, entry on “metadata” available at http://www.merriam-
webster.com/dictionary/metadata 


65  “Meta101: Classes of Metadata”, The Photo Metadata Project, available at 
http://www.photometadata.org/META-101-metadata-classes 


66 IPTC Standard: Photo Metadata (October 2014), International Press Telecommunications Council, available 
at http://www.iptc.org/std/photometadata/specification/IPTC-PhotoMetadata 


67 Id. 


68 Id. 


69 For an overview of the IPTC Core and IPTC Extension schemas, please see the introductory webpage of 
IPTC. “IPTC Core & Extension = the IPTC Photo Metadata Standard”, Intentional Press Telecommunications 
Council, available at http://www.iptc.org/site/index.html?channel=CH0099 


70  “License Data Format”, The Picture Licensing Universal System Coalition, available at 
http://www.useplus.com/useplus/license.asp 


71 IPTC Standard: Photo Metadata (October 2014), International Press Telecommunications Council, available 
at http://www.iptc.org/std/photometadata/specification/IPTC-PhotoMetadata 
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a list of software that supports all or some of these schemas,72 which indicates that they are not 
universally supported by software that accesses photograph metadata. In other words, some types 
of software endorse just one, some, or even none, of the schemas.  


Any licensing platform we create should provide a metadata viewer that is compatible with 
all popular metadata schemas, to retrieve ownership and licensing information embedded in 
photographs submitted by users. A potential challenge, however, is that there may not be a 
sufficiently high number of photographs embedded with metadata related to copyright ownership. 
For example, amateur photographers may not bother inputting such information. Moreover, even if 
photographers do embed copyright ownership information in their photographs, it is not always 
well preserved. According to a study by IPTC in 2003, major social networking websites (such as 
Facebook, Twitter and Flickr) routinely remove metadata from photographs uploaded to their 
websites.73 It is also relatively easy for individuals to strip metadata from digital photographs. 


There are some movements that advocate against removal of embedded metadata from 
photographs, particularly copyright ownership information. A prominent example is the Embedded 
Metadata Manifesto created by the IPTC.74 It is possible that social media sites could improve their 
practices, but there is no readily available information on this point. Looking forward, the 
Practicum should conduct further research on how widespread the practice of embedded 
photographs with metadata is, and the relative proportion of photographs on the Internet.  It 
should also consider ways to encourage more photographers (especially those who are interested 
in monetizing their photographs) to embed copyright ownership and licensing information.  


 


Option 2: Use of Watermarks 


 Photographers may also apply watermarks on their photographs to establish ownership. 
The simplest and most common way to do so is to apply a visible watermark. Most photograph-
editing software offers this feature, and if it does not the text tool in any photo-editing software 
(including the most primitive versions of Microsoft Paint) can be used. Photographers can choose 
where and how to place the visible watermark, ranging from very obvious (e.g. an opaque mark 
that covers most of the photograph) to relatively discreet (e.g. a small corner mark). The most 
common form consists of the copyright symbol, the name of the copyright owner (usually the 
photographer) and his contact method (usually an email address or website). The watermark 
generally serves the purpose of giving credit to the photographer, and reminding users that the 
photograph is subject to copyright protection. It also deters users from misappropriating the 
photograph without the authorization of the copyright owner. For these photographs, a copyright 
licensing platform need not offer any service to reveal ownership information. Instead, it should act 
as a gateway for potential users to contact the copyright owner to obtain a license.  


                                                        


72  “Software supporting IPTC photo metadata standards IIM and "IPTC Core"”, International Press 
Telecommunications Council, available at http://www.iptc.org/site/Photo_Metadata/Software_list/ 


73 “IPTC study shows some social media networks remove rights information from photos” (2013), 
International Press Telecommunications Council, available at 
http://www.iptc.org/site/Home/Media Releases/IPTC study shows some social media networks remove r
ights_information_from_photos. See also the test results available at 
http://www.embeddedmetadata.org/social-media-test-results.php 


74  “Embedded Metadata Manifesto”, International Press Telecommunications Council, available at 
http://www.embeddedmetadata.org/index.php 
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Although applying visible watermarks to a photograph appears to be the simplest way to 
connect it with ownership information, it is not always suitable. Photographers often have mixed 
feelings on the subject, and not all support the idea.75 Some photographers argue that visible 
watermarks are inherently distracting and undermine the aesthetics of their photographs. There is, 
of course, also the problem of watermarks being removed or cropped out by those with malicious 
intent.76  


  To address these issues, technologies have developed which apply invisible watermarks 
(so-called “digital watermarks”) to digital photographs. Digital watermarking enables identifying 
information (including copyright ownership information) to be woven into media content.  77 Digital 
watermarks are invisible to the human eye, and thus do not change the quality of the photographs 
to which they are applied. However, they are easily recognizable by special software detectors.78 
Further, they are designed to survive even after the subject matter to which they are applied has 
been manipulated, compressed or edited.79  


The most prominent digital watermark offering for images is Digimarc Guardian for 
Images.80 The service is offered as an annual subscription, priced from $49 per year.81 Using the 
Digimarc plug-in for Adobe Photoshop and Photoshop Elements, subscribers can embed a unique 
Guardian ID and other information (such as contact details) to their photographs.82 The information 
embedded is imperceptible, but persists through file copying, format changes, encryption and 
decryption, and other manipulations, and it does not disturb the visual quality of the photographs.83 
The information can be retrieved by a designated Digimarc Guardian ID reader, through the Adobe 
plug-in or otherwise. These technologies are proprietary and covered by various patents.84 Thus, 
for any copyright licensing platform we create to retrieve ownership information embedded using 
Digimarc technologies, there would need to be consent (perhaps in the form of a licensing 


                                                        


75 See, for instance, D Travis North, “The Great Photo Watermark Debate” (2012), Shutter Photo Magazine, 
available at http://www.shutterphoto.net/article/the-great-photo-watermark-debate/;   Trey Ratcliff, “Why I 
Don’t Use Watermarks” (2013), available at http://www.stuckincustoms.com/2013/06/25/why-i-dont-use-
watermarks/ 


76  RC Concepcion, “I can remove your watermark with no problem…” (2010), available at 
http://scottkelby.com/2010/i-can-remove-your-watermark-with-no-problem/ 


77  Communication of ownership and copyright, Digital Watermarking Alliance, available at 
http://www.digitalwatermarkingalliance.org/app_comm.asp 


78 Id. 


79 Id. 


80 Digimarc Guardian for Images, Digimarc Corp., available at 
http://www.digimarc.com/products/guardian/images. Other offerings include StegMark Image (by ST 
Electronics), available at http://www.stee.stengg.com/group/infocomm/solutions/digitalwatermarking/ 
and Image Watermarking (by MarkAny), available at http://www.markany.com/eng/?page id=84. 


81 A basic account costs $49/year, with the ability to digital watermark up to 1000 images. See Select your 
Digimarc Guardian for Images Account, Digimarc Corp., available at 
https://dfi.digimarc.com/selectProduct aspx?family=pro 


82  Digimarc Guardian for Images, Digimarc Corp., available at 
http://www.digimarc.com/products/guardian/images 


83 Id. 


84  About Digimarc Proprietary Technologies, Digimarc Corp., available at 
http://www.digimarc.com/technology/about-our-technology 
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agreement) from Digimarc. It should also be noted that the costs involved in applying digital 
watermarks may deter some photographers from using the technology. 


 


Option 3: Image Recognition  


 If a photograph submitted by a user to our copyright licensing platform does not contain 
any useful metadata or watermarks, the only way to retrieve contact and/or licensing information 
would be to employ image recognition technology to match the photograph to records in a database 
(assuming there is a matching record).  


  Image recognition would not require any processing of the photographs before they are 
released on to the Internet. In other words, this method could be used for photographs that are 
already circulating in the Internet. The gist of the technology is that a unique fingerprint would be 
generated for each photograph, based on its features using certain advanced algorithms. A 
matching engine, for example, can be developed to track photographs altered by cropping or 
compression, matching the altered version to the original. A prominent image matching service is 
MatchEngine, developed by TinEye.85  


If this method is employed, all photographs on the platform would potentially need to be 
indexed. A unique “fingerprint” could be created for each photograph, based on its features and 
patterns (according to algorithms). When a photograph is submitted by a potential user, the 
photograph’s fingerprint would be compared to those stored in the database. If there is a match, the 
photograph’s ownership information would be displayed. 


A key challenge for employing this method is that the database of photographs would need 
to be sufficiently large so that a photograph submitted by a user is likely to have a match in the 
database. Thus, our next steps should include exploring how to attract photographers to register 
with the platform, and whether it can access the registry maintained by the Copyright Office. 


 


Connecting Users with a Particular Photograph 


A very high level of artificial intelligence and machine learning ability is required for a 
computer to understand the subject matter of a photograph (e.g. whether it contains a man, a dog 
or a tree). Thus, computer search of un-annotated images based on subject matter is extremely 
challenging. There are, however, some promising technological advances on this front, but they are 
far from reliable at this point. The most recent developments are improved technologies to detect 
objects shown in photographs,86 and to produce captions to describe complex scenes in images.87 
These technologies are still in their infancy stages – for example, MIT evaluators recently rated the 


                                                        


85 For details, see MatchEngine (by TinEye), available at http://services.tineye.com/MatchEngine. Other 
similar offerings include PicScout, available at http://www.picscout.com/what-is-picscout/ and LTU 
Technologies, available at http://www.ltutech.com/technology/image-matching/ 


86  Google Research Blog, “Building a deeper understanding of images” (2014) 
(http://googleresearch.blogspot.com/2014/09/building-deeper-understanding-of-images.html#uds-search-
results) 


87 Google Research Blog, “A picture is worth a thousand (coherent) words: building a natural description of 
images” (2014) (http://googleresearch.blogspot.com/2014/11/a-picture-is-worth-thousand-coherent.html) 
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latest software-generated descriptions of images as only 2.5 out of 4.88 This software is also not yet 
viable for the commercial market. Until the software is more robust, it is not yet commercially 
ready to conduct search among un-annotated images.  


The most common form of image search engine actually matches keywords input by users 
with tags applied to or accompanying images. Thus, regardless of whether any licensing platform is 
built upon the registry maintained by the Copyright Office or a third party registry such as PLUS, 
photographers who are interested in using the platform should be invited to describe their images 
manually to increase searchability. To ease this burden for photographers, the platform could 
provide keywords for them to choose from. The platform could then build a custom search engine 
based on Google’s image search.89 Importantly, Google’s image search is capable of showing 
photographs connected with identical, equivalent or substantially similar keywords input by 
photographers. 


 


Next Steps 


 There are several challenges to delivering good user experience for search in any copyright 
licensing platform. Looking forward, the Practicum should explore how best to encourage 
photographers to embed metadata and/or apply watermarks (preferably both visible and digital) 
to their photographs to facilitate connections with copyright ownership and licensing information. 
We should also explore how to attract a sufficient number of photographers to register with our 
platform.  


 


  


                                                        


88 MIT Technology Review, “Google’s Brain-Inspired Software Describes What It Sees in Complex Images” 
(2014) (http://www.technologyreview.com/news/532666/googles-brain-inspired-software-describes-
what-it-sees-in-complex-images/) 


89 See Google Custom Search Engines (https://www.google.com/cse/) 
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VIII. INTEROPERABILITY 
 


Introduction 


Interoperability is the ability to make systems and organizations work together.  If any 
platform created by the Practicum is to meaningfully reduce the transaction costs of licensing 
and instances of copyright infringement, it must consider how best to integrate with other 
platforms such as Google and Flickr.  If we do this well, users will encounter our product at a 
natural point in their workflow, rather than having to search for it.  Integration is especially 
important for long-tail users, who have little economic incentive to seek out better licensing 
information.  Moreover, if we create a service that works well with existing services, we can 
more easily route photographer users to copyright registration.  Developing interoperability 
strategies and Application Programming Interfaces (APIs) are significantly parallel activities. 


This section examines the options and tradeoffs of building, enhancing, and scaling 
interoperability, including by way of a platform that is integrated with existing licensing and 
search services.  Understanding both short-tail and long-tail workflows is crucial to identifying 
the junctures at which our platform can be integrated most seamlessly.  Looking at the 
interoperability models of other platforms also helps us understand how best to get our service 
in front of users at those junctures.  In summary, this section discusses:  


 Copyright workflows – Before we can determine where our platform best fits, we must 
examine the workflows of amateur and professional photographers, as well as long- and 
short-tail licensees.   


 Potential interoperability models – A comparison of the services and interoperability 
strategies of three existing approaches, Corbis/Getty, Creative Commons and PLUS, 
informs how we might structure our platform.  Of the three, Creative Commons has 
been the most successful at attracting users via interoperability strategies.  However, 
PLUS has created the most rigorous metadata collection, and its platform could feed 
directly into copyright registrations.   


 Interoperability practices – To ensure that the system reaches as many users as 
possible, it must meet industry standards including APIs for any applications.  


 Recommendations and Next Steps: We recommend an “API-first” strategy. The 
Practicum team should research API management vendors and interface with both the 
Copyright Office and PLUS regarding this approach.   


 


Copyright Workflows  


Thoughtful consideration of user workflows will help locate interventions at the most 
useful junctures.  Those points of intervention will then guide building an API, which will 
enable other services to use components of the proposed licensing platform.   
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Amateur versus Professional Photographers  


Amateur and professional photographers have different needs and practices affecting 
their workflow.  The figure below approximates the different approaches that are useful for 
determining the junctures at which an automated licensing platform could improve the user 
experience. 
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Our Intervention in Photographer Workflows   


 We have identified the following potential interventions: 


 Exploring ways to make rights information “stickier” would involve interventions at the 
pre-shoot or post-shoot phase (e.g. an application standardizing metadata production), 
or licensing phase (e.g. by using a third party application such as Digimark).  If we 
choose to make this our focus, we would need to intervene at the point where a license 
is added to a photograph’s metadata or watermarked into its pixels.  


 A licensing engine to standardize negotiation would require intervention at the pre-
shoot and post-shoot phases (e.g. an application standardizing metadata production), 
and the licensing phase (e.g. an application standardizing licensing mechanisms).  
Metadata should be standardized at these phases in a way that contributes to easy 
copyright registration (e.g. auto-population of the form). This intervention would also 
involve looking at the PLUS and Creative Commons models and collecting survey 
evidence to determine what standards or pre-settings users want.  


 A data-driven warranty/indemnity model would involve intervention at the licensing 
phase.  For this intervention, we would need to obtain survey information regarding 
consumer needs, desires, and use patterns, so that we can suggest licensing models. 


 


Short-tail versus Long-tail Licensees  


 Photography licensees can be broken roughly into two categories, as illustrated by the 
following figure:  


 High-value, low volume “short-tail” licensees; and 


 low-value, high-volume “long-tail” licensees.  
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An example of a long-tail licensee is a blogger – someone who may want to use a third 
party photograph on his or her blog, but will not make highly lucrative commercial use of it.  In 
contrast, a publisher who wants to license a photograph to publish alongside academic content 
in a large print run would be a prototypical short-tail user. The lines can, of course, be blurred – 
for example, a blogger who wants to monetize his or her blog may actually be making “high 
value” uses of the photographs that appear on it.   


As a general rule, long-tail users are less attuned to copyright issues than short-tail 
users and have less incentive to seek out copyright information.  If they do infringe, they are 
less likely than short-tail users to be detected and sued.  On the other hand, short-tail users are 
strongly incentivized to seek out accurate copyright licensing information, given the real 
possibility of litigation for high value infringement. 


The following figure approximates the different workflows of long-tail and short-tail 
licensees.  


 


 
  


Our Intervention in Licensee Workflows   


 We have identified the following potential interventions: 


 Originality testing would involve intervention at the search phase.  Once our platform 
has built up a significant number of registrations, it could offer users assurances at the 
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search phase that the photographs they select are original as compared to other 
photographs in the database.  


 Building a “license reader” would involve an intervention at the search phase.   A pop-
up notice directing users to the license reader at the identification phase could also 
induce short-tail users to look for rights information and reduce infringement.   


 A licensing engine would involve intervention at the compliance/infringement phase by 
allowing rights to be quickly and easily agreed upon.   


 


Potential Interoperability Models  


The interventions we have described would reach a greater number of users if third-
party services are able to integrate with our platform.  For example, in order for Google to 
route users to our license reader, a plug-in would need to be developed.  This section of the 
briefing book explains why Creative Commons has been more successful than either 
Corbis/Getty or PLUS at having other services integrate with its platform.   


 


Creative Commons  


Basic Model  


Creative Commons all but eliminates the need for negotiation with its set of six, easy-to-
use licenses.  Using the Creative Commons License Chooser, a photographer can decide to label 
his photograph with one of the following licenses:  


1. Attribution; 


2. Attribution – Share Alike; 


3. Attribution – No Derivatives; 


4. Attribution – Non-Commercial; 


5. Attribution – Non-Commercial – Share Alike; and 


6. Attribution – Non-Commercial – No Derivatives.   


For the first three licenses listed, the work can be used for commercial purposes as long 
as attribution, sharing, and use conditions are met.  For the last three licenses listed, the work 
cannot be used commercially, even if those conditions are met.  As of 2014, Creative Commons 
estimates that there are 882 million creative works of various types using their licenses.90 


The Creative Commons licenses incorporate a “three-layer” design – including a legal 
document, a “human readable” version of the license, and a machine-readable version of the 


                                                        


90 STATE OF THE COMMONS, 
https://stateof.creativecommons.org/?utm campaign=2014fund&utm source=carousel&utm medium=web 
(last visited Mar. 18, 2015).   
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license.  The machine-readable license is embedded in the photograph’s metadata using 
Creative Commons’ REL language.91  


 


Interoperability Features 


Of all of the platforms discussed, Creative Commons has done the most to ensure that its 
services are integrated with other websites that its users visit.  They have done so in two key 
ways:  


1. Accessibility – Creative Commons has made its platform accessible to laypersons. 
Instead of a long list of license specifications, a user need only understand six, basic 
licenses to use the Creative Commons system. This has enabled Creative Commons to 
cultivate a large enough user base that other platforms recognize it as a major player 
and want to incorporate its features. 


2. APIs that enable seamless Creative Commons integration – Creative Commons has made 
it easy for other platforms to incorporate its features by making its APIs widely 
available to third party applications. Creative Commons provides free access to APIs 
that allow third-party applications to make a license choice upon file upload, set default 
license choices in their account settings, include license code on content pages, include 
copyrightable attribution language, and create license aware user interfaces.92 Using 
these APIs, platforms like Flickr have been able to seamlessly integrate Creative 
Commons licenses into their users’ upload workflow.  Platforms like Google have also 
included Creative Commons licenses as layers in an advanced search 


 Although Creative Commons has been successful in making its platform ubiquitous, one 
drawback of the platform is that it cannot ensure the trustworthiness of the rights information 
transmitted by its licenses. This is for the following reasons: 


 Inaccurate licensor information and no tracking services – Creative Commons licenses 
are not backed by a database of accurate licensor information.  Without access to 
photographers, licensees have difficulty verifying that the Creative Commons licenses 
accurately reflect rights ownership. Creative Commons also offers no services to track 
infringement of licensed works, so licensors are unable to determine infringement in a 
cost-effective manner. 


 The lack of cooperation with the Copyright Office – Creative Commons does not 
meaningfully tie its services in with Copyright Office registration. There is no way to 
auto-populate a registration application with information you have already provided to 
Creative Commons, for example. Given Creative Commons’ “open sharing” ethos,93 the 


                                                        


91 ABOUT THE LICENSES, http://creativecommons.org/licenses/ (last visited Mar. 18, 2015).   


92 WEB INTEGRATION/HOW TO, https://wiki.creativecommons.org/Web Integration/HowTo (last visited Mar. 
18, 2015).   


93 “Our vision is nothing less than realizing the full potential of the Internet — universal access to research 
and education, full participation in culture — to drive a new era of development, growth, and productivity.”  
ABOUT, http://creativecommons.org/about (last visited Mar. 18, 2015).  With this vision of universal access in 
mind, Creative Commons is less likely to encourage copyright registration and its stronger protections.   
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organization is unlikely to form a more meaningful partnership with the Copyright 
Office. 


 License terms are unclear – Creative Commons does little to make unsophisticated 
licensors aware of what their chosen license communicates in terms of permissible 
uses.  For example, in December 2014 Flickr was heavily criticized for allowing 
members to order printed photos of Creative Commons images without compensating 
the photographers.94  The 50 million Creative Commons-licensed photographs selected 
for this service were licensed under Creative Commons’ “CC-BY” (Attribution) or “CC 
BY-SA” (Attribution Share-Alike) settings, which meant that they were available for 
commercial use.  This is not a typical case of unwitting or intentional infringement; 
arguably, long-tail licensees would have abided with Creative Commons’ license terms 
in using the Flickr service.  This is, however, a case where better communication 
between creators and licensees might have resulted in more mutually advantageous 
uses. 


 Perhaps to acknowledge the information deficits of its system, Creative Commons is 
taking some steps to foster better data retention and transparency.  It is now working with a 
group from Seneca College to develop “an open source library . . . that can . . . give developers a 
simple way to encode and decode license information from images.”95  Seneca College students 
are exploring whether license data can be embedded by a camera application, an Internet 
service (e.g. PLUS), or in a browser, so that as user can obtain a license information simply by 
interacting with a photograph on a website.  This partnership indicates that Creative Commons 
believes that its users might be interested in better licensing information and licenses that are 
more strongly bonded to photographs available online.   


 


Corbis/Getty  


Basic Model  


Corbis and Getty are the largest stock photography companies – together, they share 
more than 80% of the world market for stock photography.96  For a photographer, the key 
benefits of working with either company are:  


 exposure of his or her works to image buyers worldwide; and  


 avoiding the time-consuming process of individual negotiation.   


After negotiating licensing terms and a royalty structure for copyright owners, the 
agency collects royalties and deducts a commission.97  Any remaining profits are passed 


                                                        


94 FLICKR REMOVES CREATIVE COMMONS-LICENSED PHOTOS FROM WALL ART PROGRAM, 
http://creativecommons.org/weblog/entry/44586 (Mar. 18, 2015).  
95 EMBEDDING LICENSE DATA IN IMAGES, http://blog.humphd.org/embedding-license-data-in-images/ (Mar. 18, 
2015).   
96  THE GETTY IMAGES VERSUS CORBIS PHOTOGRAPHY WAR, 
http://www.fastmediamagazine.com/blog/2011/04/06/9423/ (Mar. 18, 2015).   


97 Id. Photographers have balked at high commissions taken by the companies. In 2008, Corbis announced a 
royalty rate cut for rights-managed contributors.  In the same year, Getty was sued by photographers for 
making its subscription pricing unreasonably low – in some instances, as low as $2.08 per download. In 2010, 
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upstream to the copyright owner. The companies typically conduct significant monitoring of 
infringement activities on the Internet and elsewhere.98   They may also assist photographers 
with protecting their rights, by handling bulk submission of images to the Copyright Office.99  
The stock photos organized by Corbis and Getty are primarily used by publishers and 
advertisers who want high quality stock photos, and have photographers who are economically 
incentivized to pay more for monitoring services.   


 


Interoperability Features  


Because Corbis and Getty cater primarily to short-tail users, they do very little to 
integrate their service with other platforms.  The workflow that the companies expect is self-
contained – for example, an advertiser might come to Corbis’s website looking for a picture of a 
tree, search through its numerous collections, inform the service of its final selection, and be 
apprised of price.  Since each has an established reputation, and together they control most of 
the market for stock photography, neither has much incentive to publish APIs or implement 
other creative strategies for seeking out users.  Additionally, they have no real incentives to 
update the services they offer absent real competition from other platforms.  


 


PLUS 


Basic Model  


Like Creative Commons, PLUS functions as a standards body that provides 
photographers with a way to embed licenses into the metadata of their images. PLUS offers its 
users a set of rights bundles from which they can choose.  These bundles, called “PLUS Packs,” 
are more striated than Creative Commons’ six licenses.  There are 18 PLUS Packs in total, which 
cover uses ranging from “Book Cover” to “Personal Display.”100  In addition to the PLUS Packs, 
PLUS provides users with the option of generating a customized license using its Media 
Summary Code.   


                                                                                                                                                                                   


iStockphoto, which is now owned by Getty, changed its royalty structure such that photographers receive as 
little as 15-20% in royalties for non-exclusive content.97 In addition to these compensation disagreements, 
photographers struggle to maintain control of the way their image is used after signing with Getty or Corbis. 
For example,  Getty prohibits customers from using any of its images in a way that is defamatory, 
pornographic or illegal, but does not institute any other use limits. This strategy is aimed at maximizing 
profits, but some photographs want greater control over the commercial uses of their images. Id.   


98 COPYRIGHT, LICENSE MODELS, AND "MORAL RIGHTS,” 
http://contributors.gettyimages.com/article public.aspx?article id=2721.  If one of these companies brings a 
copyright action on the behalf of the photographer, some litigation costs are subtracted from the 
photographer’s royalties.  Id.   


99 Jeremiah A. Armstrong, Digital Era of Photography Requires Streamlined Licensing and Rights Management, 
47 SANTA CLARA L. REV. 785, 795 (2007).   


100  PLUS PACK HELP, http://www.useplus.com/pluslicensegenerator/License/DisplayPlusPacks.aspx (last 
visited March 18, 2015).   
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As well as operating as a standards body, PLUS has created the PLUS Registry to house a 
comprehensive database of rights information.  The Registry is operated as a hub of hubs and 
advised by a global coalition of communities engaged in creating, using, distributing and 
preserving images.  Once the Registry is out of its beta testing phase, users will ideally be able 
find rights and descriptive information (i.e. metadata) for any image, and to find current 
contact information for related creators, rights holders and institutions.101  


 


Interoperability Features  


The PLUS system includes numerous components aimed at interoperability:  


 PLUS Picture Licensing Glossary – This free listing, created and scrutinized by a broad 
cross-section of professionals, is aimed at promoting agreement on license parameters 
across organizations.  The Glossary promotes interoperability by seeking to standardize 
the “language” that third party services and platforms use to codify licenses.102  


 The Media Matrix – This is designed to reside “under the hood” of Internet and desktop 
applications used in image licensing, digital asset management, and imaging.  Building 
off the PLUS Glossary, the Media Matrix uniformly specifies international media 
categories and organizes them by type, with universal billing codes co-developed and 
approved by image providers and users alike.103  


 The Media Summary Code – This is the machine-readable summary of the Media Matrix.  
This data form ties the entire system together, providing a single, worldwide standard 
for describing licenses.104 


PLUS has developed a comprehensive and impressive standards system, and machine-readable 
code summarizing its system, that could presumably be integrated into third party 
applications.  However, PLUS’ design is in transition for maximum interoperability, with beta 
testing expected to be completed in June 2016.  


 The platform’s design is in transition – As the PLUS Registry migrates from the legacy 
platform of useplus.org, amateur photographers may not fully understand the value of 
PLUS Packs or appreciate the ability to craft a custom license. The legacy system was 
especially well adapted for short-tail, high-value users who parse the PLUS system in 
their search for accurate rights information. The new beta version PLUS Registry 
promises long-tail, low-value users heightened access to the PLUS interface.105 


 The PLUS API is in transition – The legacy useplus.org offered the Media Matrix to 
reside under the hood of Internet and desktop applications, but gave no portal for 


                                                        


101 THE SYSTEM: WHAT IS PLUS, http://www.useplus.com/aboutplus/system.asp (last visited March 18, 2015).   


102 Id.   


103 Id.  


104 Id.   


105 See PLUS Registry, at www.PLUS.org. The PLUS Registry site, plusregistry.org, is currently a beta site in the 
process of merging with the legacy site, useplus.org. Until June, 2016, the useplus.org site will remain active, at 
which time the glossary of standards and coalition information will migrate to the www.PLUS.org site.    







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 60 


developers to easily access the PLUS API. The new PLUS Registry promises an API that 
can be easily integrated into external licensing systems. 


 


Best Interoperability Practices  


These models of Interoperability offer lessons to guide the development of an 
automated licensing platform: 


 Streamlined standards and specifications – A successful platform will define its terms 
according to specifications that reflect industry norms to allow it to be integrated with 
other platforms more easily. Possible options: 


o Rely on the PLUS Picture Licensing Glossary –This would not only save us the 
substantial work of creating our own glossary but also enable us to engage 
terms that are increasingly authoritative in the field as PLUS gains international 
recognition and users.   


o Develop a glossary of terms unique to our system – Developing our own glossary 
would be time consuming.  However, we would be able to cull from various 
industry standards to create a glossary that represents those standards. The 
time and effort required to develop a comprehensive glossary that may 
ultimately replicate PLUS’s may make this option less attractive or feasible.  


 Disaggregate each usable part of our platform – We may decide to focus on multiple 
issues in photography licensing at once.  For example, we may decide to design both 
originality testing and data-driven indemnity models.  If that is the case, we should 
disaggregate our usable components.  Doing so will give third-party applications the 
flexibility to pick the component of our system that is right for their platform.  For 
example, PLUS offers the PLUS Registry and its PLUS Packs as separate services.  While 
it is likely easier to list works on the PLUS Registry if a user is already using a PLUS 
Pack, PLUS does not require that licenses be listed on its Registry. In this way, PLUS 
captures users who still want to use the Registry, but who may not be attracted to its 
licensing features.  


 Make metadata creation easy and automatic – Metadata is necessary for effectively 
managing, finding, and assessing rights information.  However, creating quality 
metadata is challenging because users may not want to spend time inputting their data. 
We have the following options: 


o Ask only for basic information, along the lines of Creative Commons’ approach – 
Creative Commons has reduced user inputs to the bare minimum. However, as 
the Flickr debacle indicates, its system does not capture enough rights 
information.  For example, it would be impossible to auto-populate a copyright 
registration form using the information a photographer inputs for a Creative 
Commons license.  


o Ask for more information, along the lines of PLUS’ approach – The legacy 
usePLUS.org metadata collection relies on an unwieldy number of fields that 
may deter amateur or unsophisticated photographers from registering their 
rights information. Our prototype can efficiently target required inputs while 
still obtaining enough data to auto-populate a copyright registration form.    
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 Pursue an API-first strategy. An API-first strategy would involve developing an API for 
our services first, and then deciding on a channel through which to make those API 
resources available to developers. As the product or service makes its way to 
production, we should ensure that the API is well-documented, easy-to-use, and 
prepared to scale. Approaching the problem in this way will foster speedier integration 
of our services once we decide to make them publicly available. The potential downside 
of an API-first approach is that our first release will be further off. There is also the 
additional overhead of creating two applications (a front end application and a back end 
API),106 and additional work involved in simultaneously making decisions about the 
product and API. However, a truly scalable and adaptable solution to photography 
licensing requires an API-first strategy.   


 


Conclusion 


During the Winter 2015 quarter, the Practicum investigated several potential interventions 
to improve the licensing of photographs. Looking critically at the workflows of short-tail and long-
tail users, and amateur and sophisticated photographers, we have identified numerous points of 
entry. The purpose of this section of the briefing book is not to advocate any particular point of 
entry or product, but rather to survey the interoperability models of other platforms and to glean 
best practices for making our product accessible and scalable.  The solution to the diffuse problems 
of photography licensing on the Internet requires a flexible solution that takes into account 
interoperability concerns.  If our system is to make meaningful inroads into reducing transaction 
costs (and curbing copyright infringement), it is crucial that it is developed with interoperability in 
mind at every step.     


To that end, we have identified the following next steps in developing a low-friction licensing 
platform: 


 Short-tail and long-tail users: 


o User experience survey – The Practicum should conduct research on where 
photographers and licensees have the most satisfaction and complaints about 
the current user experience.  Doing this research will enable the group to 
narrow its focus and decide which products should be developed first. 


o Close counsel with the Copyright Office – The group should regularly 
communicate with the Copyright Office to ensure that the problems identified by 
photographers and licensees are ones that the Copyright Office also cares about 
solving.  We should also encourage the Copyright Office to consider an API-first 
approach to ensure that a new system is integrated into as many third party 
applications as possible. 


 Further research on interoperability models – Given that PLUS is a potential partner, we 
should obtain more information from PLUS’ founder, Jeff Sedlik, on his vision for the 
service. What is his view of an API-first approach?  What avenues has he already 
pursued with respect to getting his Media Matrix integrated with other platforms? 


                                                        


106 YOUR HOW-TO GUIDE FOR DEVELOPING IN A MULTI-PLATFORM WORLD, http://www.api-first.com/blog/when-does-
this-not-apply.html#.VP-3sEaYlJg (Mar. 18, 2015).  
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 Best Practices for API Management – If we decide to pursue an API-first model, we may 
want to research API management vendors. API management is the process of 
publishing, promoting and overseeing APIs in a secure, scalable environment.  It also 
includes the creation of end user support resources that define and document APIs.107  
The best-known API management vendors are CA, SOA Software, and Apigee.108 


 


  


                                                        


107 API MANAGEMENT, http://searchcloudapplications.techtarget.com/definition/API-management (Mar. 18, 
2015).   


108 FORRESTER NAMES TOP API MANAGEMENT VENDORS, http://www.informationweek.com/cloud/platform-as-a-
service/forrester-names-top-api-management-vendors/d/d-id/1316520 (Mar. 18, 2015).   
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IX. TECHNICAL FEASIBILITY 
 


Introduction 


 


 Each step of the producer and consumer workflow could potentially be improved by 
new technologies. This section of the briefing book outlines technologies that we consider have 
the greatest potential for improving copyright licensing workflow for photographers and 
potential licensees, and the extent to which the Copyright Office could either develop them in-
house, contract them out, or use other means to “nudge” third parties into creating them. In 
improving its approach to photography licensing, the Copyright Office should focus on making 
copyright registration easier for photographers, streamlining the search and licensing 
processes for consumers, and promoting technology systems that enable deep third-party 
integration without the need for constant and expensive maintenance and upgrades. 


Our working assumption thus far has been that the outcome of our research would be a 
single system that addresses some of the most pressing issues with digital photography 
licensing. However, an alternative to the Copyright Office pursuing a single “one size fits all” 
system would be pursuing strategies that allow any number of third-party systems to interact 
and share information easily, including with the Copyright Office’s own databases. It would 
probably be difficult for a single new system to gain enough user traction to become the go-to 
source for digital photographs, but by working to develop customizable integrations across a 
range of third-party sites, the Copyright Office could greatly improve the experience for 
producers and users. 


 


Option 1: Adopting a Standard Data Format 


The first and most important step the Copyright Office can take is to adopt an official 
data format for embedding copyright and license data in photographs. Using PLUS — the 
Picture Licensing Universal System — probably makes the most sense. PLUS, which operates as 
a nonprofit, has created a set of standards and is working on developing an online registry. The 
PLUS standards include: 


 A picture-licensing glossary to establish a common set of terminology for license 
parameters. 


 A media matrix, being a short, machine-readable code that specifies the category and 
type of an image. 


 A license data format, being a metadata schema that provides a wide variety of fields 
that can be used by licensors and licensees to embed the terms of a license in a digital 
photograph. The set of fields is comprehensive, so most users would only use a small 
subset. 


The PLUS Registry, which is currently available only to a select group of users in beta 
form, hopes to become an industry-neutral, nonprofit registry that will enable users to find 
rights and descriptive metadata for any image, as well as contact information for rights holders. 
The system will create a unique identifier for each image and license registered through the 
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site, and users will eventually be able to search by this unique “PLUS ID,” or by reverse-image 
search (i.e., image recognition). 


After analyzing PLUS, including through discussions with its founder Jeff Sedlik,109 we 
consider that the Copyright Office should continue to collaborate with PLUS and officially adopt 
PLUS’s glossary and license data format.  PLUS has already created a cross-industry coalition of 
consumers and producers of digital photography, and worked with makers of third party tools 
like Adobe to integrate their metadata standards. Official endorsement by the Copyright Office 
could provide the impetus for further adoption and, as a leader in digital copyright, the 
Copyright Office could also work with PLUS to implement any changes to the data format that 
they think would improve it. 


Although the PLUS Registry addresses another important problem with digital 
photography copyright — that is, being able to actually find the license data for an image, and 
contact the producer — we do not consider that this is a problem the Copyright Office should 
address directly. Adopting PLUS as an open data format does not interfere with the 
functionality of the PLUS registry, but it also leaves an open option for other platforms (e.g., 
Flickr or Google) to use the PLUS format in their operations without needing to use the PLUS 
Registry. 


The Practicum should conduct further research into the integrations that PLUS has 
already made available and those that PLUS foresees in the next generation of the PLUS 
Registry. PLUS already has a number of partner organizations, including Adobe, but the 
Practicum research team should examine how each of these partner organizations uses or 
plans to use PLUS in their own workflow, and which PLUS metadata fields they choose to use or 
make available. 


 


Option 2: Image Search  


Before users can even consider paying to license an image, they first need to find an 
image that suits their need. Our research thus far has considered that any new system, either 
standing alone or integrated with PLUS, might include search functionality that enables users 
to search for images by keyword. From a technical perspective, we do not consider that it 
makes sense for the Copyright Office to create a new system for searching for images. Google 
Image Search, Bing Image Search, Flickr, and other sites already employ the latest technologies 
to do so, and have high usership. 


Thus, rather than developing its own search functions, the Copyright Office should 
instead focus on making it as easy as possible for existing online search tools to display 
copyright and licensing information about the images in their systems. Adopting PLUS as a 
standard license data format would be a useful first step in helping to inspire such sites as 
Google+ or Facebook to track and store license metadata along with the actual image files. If 
license data and artist contact information are stored in the actual image files, then the 
Copyright Office could leave it up to these third-party sites to decide how best to integrate this 
data into their existing user workflows. 


                                                        


109 Jeff Sedlik, Lecture to Copyright Practicum, February 2015. 
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The Practicum team should investigate why Google Image has not to date introduced 
PLUS as an advanced image search filter in the way it has introduced Creative Commons. Is it 
simply because PLUS is not as widely adopted as Creative Commons? Or is it because users are 
more likely to search for images that they can use freely, rather than those that are subject to 
license? Further insights on these points could help guide the Copyright Office as it determines 
how best to approach further integrations with search tools. 


 


Option 3: Technological Improvements and Integrations 


As outlined in a recent report, the Copyright Office is considering a number of upgrades 
to its technology systems.110 Modernizing these internal systems is a critical baseline for 
improving copyright management across third party systems. Specifically, it would enable the 
Copyright Office to improve the public record, as well as open up direct access to its systems 
through application programming interfaces (APIs).  


Copyright Office APIs could make it possible for sites like Flickr or SmugMug to offer 
direct copyright registration as photos are uploaded — saving time and money for their users, 
and for the Copyright Office. Improving its own internal technology would also give the 
Copyright Office more legitimacy and flexibility as it works with other organizations. As the 
Practicum research progresses, the team needs to learn more about the Office’s plans for 
technological upgrades, and consider potential barriers to an online licensing system. 


 


Option 4: Coding  


 Whether or not the goal of the Practicum is to develop an all-encompassing, one-size-
fits-all system for registering, storing, and searching for digital images and their relevant 
copyright data, its technology plan should focus on discrete and feasible technical challenges. 
The most pressing of these challenges are likely to be reverse-image search, and a marketplace 
that offers simple payment and licensing to long-tail users and photographers. We propose that 
these be subject to a coding project undertaken individually with a team of Stanford computer 
science students. 


 


Reverse-Image Lookup 


One of the biggest issues with any potential metadata schema that embeds copyright 
and licensing information in digital photographs is that it is easy for this important information 
to be stripped from the file (whether intentionally or unintentionally). Even if users or websites 
do not intend to remove this information, simply converting or compressing a file type may 
cause it to occur. 


Any new system must therefore address this problem. One potential solution would be 
to create a reverse-image search tool. The tool would be designed for users who have already 
selected an image and have the corresponding digital file, but do not have the copyright 


                                                        


110 Report and Recommendations of the Technical Upgrades Special Project Team. 
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owner’s contact information or other licensing information. The tool would enable them to 
upload the file, and then try to find matching images for which such information is available.  


While this is conceptually simple, technical execution would be complicated due to the 
large size of image files and the many places where images can be stored. As a result, whether 
or not such a tool is eventually integrated into the PLUS registry or a new system created by the 
Copyright Office, a coding project attempting to solve this specific “piece of the puzzle” could be 
beneficial as a learning exercise and as a starting point to more robust integration.  


A simple, usable image search tool would need to meet the following requirements:  


 Allow users to upload an image file to search for the producer’s contact information, 
copyright information, and licensing information. 


 Query the image against image databases that track producer information. This could 
include sites like Flickr, iStockPhoto, Google Images, or the PLUS Registry (eventually).  
Ideally, this aspect of the tool would not be created from scratch. For example, we 
understand that PLUS plans to use a third-party API to perform image matching on its 
platform. The Practicum aims to accomplish something similar.  


A one-day code-athon is not likely to result in a product that is remotely close to the 
robust Google reverse-image search. However, a short coding project with a Stanford team of 
computer science students could be a valuable exercise that could yield insights on the 
technical limitations of image recognition, and the amount of computing power necessary to 
query and match across multiple databases of large image files. 


 


Simplified License and Payment Processing 


A more important (and potentially commercially viable) challenge that could be a good 
fit for a short coding project would be to create a simple online marketplace for digital 
photography, similar to a stock photo house, but that would enable photographers to sell 
directly to consumers. By eliminating the “middlemen,” this could hopefully drive prices down 
enough that long-tail users, such as bloggers, would be willing to pay for photos while also 
ensuring that photographers receive a higher proportion of the profits that come from their 
work, and are able to more directly set their terms of use. It should be feasible to create a 
minimally viable product that addresses this problem through a short coding project. The 
product would need to include the following key components: 


 For photographers: 


o Photographer profiles: Photographers/image creators should be able to register 
for an account and create a public profile. This public profile would include their 
name, contact information, and potentially the option to display a selection of 
the photographer’s work, and their standard pricing. 


o Media upload or linking: Photographers should be able to upload their work 
directly to the site, or alternatively link photos that have already been uploaded 
to third party sites (e.g. Flickr or Facebook). If this site were to gain traction, 
image storage would be a major contributor to data costs —the site may 
eventually need to consider charging photographers for accounts, or taking a 
larger cut of transaction costs to pay for the storage. During the upload phase, 
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photographers should also provide a description of their images, as well as tags 
or keywords to make them easily discoverable by potential purchasers. 


o Set license terms and pricing: Photographers should have some degree of 
control over the types of uses they want to license, as well as setting prices for 
each of these. We will need to leverage the licensing work of the Practicum 
covered elsewhere in this briefing book to come up with a simple way to present 
these options to photographers. It will also be helpful for photographers to be 
able to set personal “defaults” — that is, terms and pricing that they want to use 
as standard for all photos they upload and list. 


o Payment: The system will need a way to process disbursements to 
photographers — potentially contracting this out to a third party, ideally at 
minimal cost. 


 For consumers: 


o Search: Using the description, keywords, and tags provided by photographers, 
users should be able to search for images matching their intended use. This 
search feature should also include filters for price and licensable uses. 


o Licensing and payment: Once a user selects a photo, they should be able to easily 
select which uses they would like to license, and pay for them online. Payments 
could be processed by a third party — potentially Stripe, Square, or Venmo. 


The coding project participants should also take into account the other critical aspects 
of the licensing system – particularly trust. Further, the coding team should be sensitive to the 
balance between addressing the needs and concerns of photographers, and not creating a 
system that is overly complicated for users. 


 


Conclusion 


By pursuing strategies that enable third-party systems to interact and share information 
easily, the Copyright Office can not only enhance the usability of its own databases but facilitate 
universal access to customized licensing.  
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X. ROLE OF THE COPYRIGHT OFFICE 
 


Introduction 


In addressing the complex challenges outlined in this briefing book, the Copyright Office 
can play a critical part in fostering private sector approaches to low-friction licensing for 
photographs. The Office can deploy its data collections and institutional knowledge to 
strengthen its internal technical interfaces with the private sector. The Office also has the 
political clout and policy expertise needed to support private sector innovators. As more 
services and solutions come to market, the Office and the public it serves would benefit from a 
more robust, user-friendly, copyright ecosystem. 


Our research and stakeholder analysis motivate several options for Copyright Office action 
according to relative benefits and tradeoffs: 


Option 1: Develop an API. The Copyright Office could make significant progress in 
upgrading its technology infrastructure by building an API for its copyright data and records. 
As demonstrated by our proof-of-concept with Code the Change and a potential partnership 
with PLUS, an API could enable frictionless, scalable, automated communication between 
private organizations and official copyright records. This API could empower developers to 
build affordable, high quality solutions for the copyright community and promote additional 
copyright registrations, while maintaining a level of control that would help ensure that these 
open data are not abused. Although the cost of building and maintaining an API is not 
insignificant, the investment presents both immediate and long-term benefits.  


Option 2: Partner with PLUS. The Office could form a partnership with PLUS to facilitate 
the development of an external, fully functional online licensing platform. This option would 
expand the capacity of the Copyright Office by outsourcing some of the tasks related to 
collecting and producing copyright information, but could potentially reduce private sector 
innovation by limiting access to and experimentation with the underlying licensing project. 


Option 3: Improve the technological interface to upload large collections. The Office 
could technologically improve the process for registering collections of visual works.  This 
option would dramatically decrease the technological burdens of creating a robust database of 
visual works. This option entails additional programming costs to develop a better upload 
solution for large collections. 


Option 4: Establish a unique persistent identifier for each individually copyrighted 
visual work in bundled collections. In contrast to batch registration, unique, individual, 
persistent identifiers for copyrighted visual works could enable more accurate identification 
and support licensing for individual works. This measure will have limited impact without the 
development of a robust API that helps to incentivize new search and metadata technologies.  


Option 5: Support the Licensing Needs Survey. The Office could leverage its stature to 
help generate more helpful market data and insight by promoting photographers’ engagement 
with the Licensing Needs Survey (Appendix B). Wider engagement with the survey can help the 
Copyright Office, and organizations that are looking to serve the copyright community, gather 
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relevant, up-to-date information on the latest trends and needs of copyright users and 
generators.  


Option 6: Clarify ambiguities in regulations on group registrations. The Office could 
review and revise its regulations on group registrations and the registration practices of stock 
agencies. This would benefit photographers who find ambiguity in current regulations and case 
law.   


Option 7: Promote private innovation through legislation and policy changes. The 
Register of Copyrights could propose new legislation to encourage private investment and 
make internal policy changes to improve the efficiency of automated image processing. Such a 
shift, however, could depend significantly on the development of an API. 


 


Option 1: Develop an API, Regulated by the Copyright Office, that Supports Private 
Sector Innovation in Developing Licensing Solutions 


 In partnership with industry stakeholders, the Copyright Office’s Chief Information Officer 
has explored improvements that the Office could undertake to resolve certain current copyright 
challenges.111 Among the possible solutions, industry stakeholders widely support an “API-first” 
architecture. Our research leads us to concur with the API-first strategy.  


An Application Programming Interface (API) is a standardized software interface that 
enables otherwise discrete and independent computer systems to interact with each other. A well-
designed API would enable programmers to develop applications that rely on a common interface. 
A Copyright Office API would standardize the software protocols for querying records, submitting 
registrations, and other actions. For example, an API would allow an organization to emulate 
copyright registration functions using the Copyright Office’s records on its own website or to 
embed such functions into desktop and mobile applications, while the Copyright Office would 
continue to maintain control over official records and uses of the data. Registrations sent via an API 
could be formatted to fit the Copyright Office’s specifications, enabling a seamless transaction 
between private sector solutions and governmental recordkeeping. Moreover, creating an API 
would bring the Copyright Office into line with industry standards and best practices. Such key 
industry leaders as Microsoft, have already expressed their support for a future Copyright Office 
API.112 


An API would have two distinct advantages. First, an API’s flexible and scalable nature 
enables the Copyright Office to collaborate with the private sector in ways that are more responsive 
to the needs of different stakeholders. Different parties have different needs. For example, a 
professional event photographer may seek a solution that allows for mass registration of thousands 
of photos from a specific photo shoot, whereas an independent blogger may seek a simple solution 
to license her use of a single photograph. Instead of controlling the process and progress of 
innovation, a Copyright Office API would simply make its data useful and accessible to allow 
developers to conceive creative solutions that respond to the needs of the market and stakeholders.  


Second, a robust ecosystem of registration systems via an API could encourage content 
producers to register their works sooner and at a lower cost, ultimately enhancing the national 


                                                        


111 U.S. COPYRIGHT OFFICE, REPORT AND RECOMMENDATIONS OF THE TECHNICAL UPGRADES SPECIAL PROJECT TEAM 
(2015). 


112 Letter from Tom Rubin to Register of Copyrights Maria Pallante (Mar. 14, 2014). 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 70 


copyright system, while generating additional revenue for the Office. As the volume of registrations 
increases, the Copyright Office may find that it can offer the same or better service at a lower per-
registration cost due to a more efficient system and robust technological environment. This would 
again encourage more registrations, creating a virtuous cycle that could bolster copyright 
registration.113 


Although the Copyright Office would be joining a growing number of government agencies 
in implementing an API that facilitates private sector innovation and public engagement, there are 
associated challenges. Perhaps the most significant government challenge is data security. An API 
would reduce Copyright Office control over the platforms and services built from the data. The 
Office may, however, be able to combat this potential disadvantage by implementing regulations 
that require independent institutions to maintain certain security mechanisms in order to gain 
access to its API. One potential solution would ensure that the quality and security of systems 
maintained by private companies are compatible with the integrity of the system. The IRS, for 
example, manages an “E-File” program that allows registered software developers to electronically 
transmit tax return information directly to IRS systems in a standardized format.114 Given the 
sensitive nature of the data, the IRS requires that E-File participants undergo a background check 
and fingerprinting. The Copyright Office could use a similar, though less invasive, background 
process for certifying developers to ensure that they meet requirements such as server security. 
These requirements could be imposed through traditional rulemaking procedures.  


An additional drawback of this option is cost.  The development and maintenance of an 
API would require significant investment in human resources and capital improvements to 
ensure that the system is able to handle a high volume of query traffic. The Copyright Office will 
also need to obtain the authority from the Library of Congress to develop a separate technology 
platform focused on the unique needs of a resource-heavy API. Yet, overall, the Copyright Office 
could help catalyze licensing platforms and innovations through the creation of multiple API’s 
that would allow private parties to access up-to-date copyright information and execute 
registrations.  


 


Option 2:  Enhance Collaborations with PLUS (and Potentially Other Photograph 
Licensing Entities) to Facilitate a Fully Functional and Consistent Online Licensing 
Platform. 


The Copyright Office faces a variety of options in developing public-private partnerships 
to enhance access to copyright and licensing information for photographs online. Enhancing 
access to copyright and licensing information would enable photographers and users alike to 
create and negotiate licenses more efficiently. One potentially fruitful partnership would be 
with PLUS. The Copyright Office could tackle the issue of rights information in the following 
ways:  1) Rely on PLUS to provide accurate information; 2) partner with PLUS to ensure that 
rights information reflects accurate copyright terms; or 3) create its own independent system 


                                                        


113 The Copyright Act requires that collected fees be retained “for necessary expenses of the Copyright Office.” 
17 U.S.C. § 708(d). Fifty-eight percent of the Copyright Office’s budget is simply a request for authority to 
spend collected fees. See Fiscal [Year] 2016 Budget Request Before the H. Subcomm. on Legislative Branch 
Appropriations, 114th Cong. (2015) (statement of Maria A. Pallante, U.S. Register of Copyrights). 


114 INTERNAL REVENUE SERVICE, Become an Authorized e-file Provider, http://www.irs.gov/Tax-Professionals/e-
File-Providers-&-Partners/Become-an-Authorized-e-file-Provider (last visited Mar. 12, 2015). 
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for verifying image rights information.  The Practicum recommends that the Copyright Office 
pursue a partnership with PLUS that facilitates consistent online licensing information and the 
development of an online licensing platform.  


Among the benefits of partnering with PLUS is the ease and efficiency of delegating 
certain tasks. The Copyright Office could delegate to PLUS the task of making rights information 
available while the Office focuses its efforts on developing an API. This cooperation would save 
the Copyright Office the cost of hosting all publicly available rights information, though the 
Office would need to oversee the accuracy of PLUS’s rights information.  


Easily finding copyright and licensing information about photographs found either 
online or in non-electronic formats would help both photographers and users of online images 
to efficiently and legally transact licenses. 115 As PLUS continues to gain status as an 
authoritative source for finding image rights information, the Copyright Office should continue 
to rely on PLUS as a source of information, and enhance collaborations with PLUS to ensure 
that rights information reflects accurate copyright terms. Such collaboration is likely to be 
more time-, cost-, and administratively efficient than if the Office were to create and operate an 
independent system for verifying image rights information.116  


Currently the Copyright Office system does not allow rights information searches for 
images. Moreover, the Copyright Office relies entirely on assertions made by registrants as to 
ownership and authorship and, unlike PLUS, provides no effective means by which the public 
may challenge information stored by the Copyright Office. The information stored by the USCO 
is dynamic but the USCO records are static and not easily updated.  The public has access only 
to a small sampling of information submitted on a registration and has no access to deposits 
(except access by/for litigants). Thus the Copyright Office is not a fully authoritative resource 
for rights information.  


The Copyright Office has had significant influence in the development of the PLUS 
standards and registry, and could essentially “outsource” to PLUS the task of making rights 
information publicly available. Because PLUS efficiently facilitates the discovery and 
communication of rights information for images, the Copyright Office could save administrative 
costs and avoid the responsibility for overseeing the accuracy of the type of data managed by 


                                                        


115 Whether an image is found online, or on a server (offline), or in a non-electronic format – books, 
magazines, broadsides, etc. – the challenge is the same: PLUS allows users to identify the authors, owners, 
licensors and rights information for all such images. For images that are not in electronic form, a user need 
only use a mobile camera or scanner to capture a digital file in order to perform an image recognition search 
and potentially connect the image with its rights information via the PLUS registry. With that information, the 
image could then potentially be licensed. 


116 The Copyright Office can leverage PLUS to ensure the accuracy of rights information by: (1) Uniquely 
identifying images using asset IDs interoperable with other systems worldwide; (2) allowing rightsholders to 
keep accurate track of the dates of creation and publication of their works for later use in registering 
copyrights, thus simplifying USCO registration and increasing the accuracy of information provided; (3) via 
the PLUS Registry API, providing a database of rightsholders and images for potential use in collective 
licensing programs and other royalty distribution schemes overseen by the USCO; (4) via the PLUS Registry 
API, or embedded metadata, using PLUS standards information to ensure more comprehensive USCO records; 
and (5) via the PLUS Registry API, allowing the public to determine any conflict claims in relation to a USCO 
registered work. 


 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 72 


PLUS. Indeed, the PLUS registry serves as a global resource, serving the citizens of all countries 
and has worked closely with, for example, the UK IPO and with the UK Copyright Hub effort. 
However, relying on a private entity—even one as reliable as PLUS—heightens the Copyright 
Office’s responsibility for effective oversight of its own registration data.  


PLUS was inspired initially at the suggestion of the Copyright Office and maintains close 
cooperation with Office and other government agencies and their peers in all countries.117 The 
Copyright Office should continue its decade-long collaboration with PLUS to help ensure that 
PLUS rights information is reliable and up-to-date. Such an approach enables the Copyright 
Office to leverage PLUS capabilities while maintaining more rigorous oversight. However, 
optimal collaboration may also require the Copyright Office to invest resources in making sure 
its system is interoperable with PLUS and that reflects accurate information. By developing its 
own API, the Copyright Office can encourage the mission of PLUS and ensure a more complete 
solution for storing and tracking rights information through low-friction platforms that enable 
parties to easily negotiate image license rights.   


 


Option 3: Improve the Technological Interface to Upload Large Collections of Visual 
Works 


Any comprehensive database of visual works, whether publicly or privately created, will 
require that individual works be easily searchable, but this requirement is inconsistent with 
the current Copyright Office practice of permitting group registrations. At present, creators 
have a strong financial incentive to register bundled collections of unpublished or published 
photographs as a single “work” because that registration incurs a single registration fee, 
instead of a fee for each individual photograph.118 For unpublished collections, the Copyright 
Office currently permits registrants to upload the deposit copy; alternatively, for published 
collections, registrants may mail the deposit copy. In both instances, the Copyright Office 
permits registrants to submit a “contact sheet” of the photographs instead of individual image 
files.119 A contact sheet typically arranges 6-10 small images on a single sheet of paper. 


This practice of depositing contact sheets, rather than individual image files, substantially 
increases the technological burdens of creating a robust database of visual works for several 
reasons. First, the contact sheet does not retain the metadata associated with each visual work, 
making it difficult to identify their characteristics. Second, there are no consistent formatting 
guidelines for the creation of contact sheets so it would be burdensome to develop automated 
software to read the sheets generated by individual copyright holders. Third, the difficulties of 
image recognition are dramatically increased by placing hundreds of images in a single file. 


Instead of permitting contact sheets, the Copyright Office should dramatically improve its 
system for uploading collections and should require, by policy, that the individual image files 
that constitute a collection be uploaded in separate files. The Office could explore the 
development of simple desktop applications for Windows and Macintosh operating systems 


                                                        


117 Conversation with PLUS President and CEO Jeff Sedlik, July 1, 2015. 


118 U.S. COPYRIGHT OFFICE, Fees, http://copyright.gov/about/fees.html (last visited Mar. 12, 2015). 


119 CHRISTOPHER S. REED, COPYRIGHT WORKFLOW FOR PHOTOGRAPHERS, 57, 76 (2014). 
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that would enable users to upload large quantities of data and attach the data to the 
registration record. This would resolve the software processing obstacles presented by the use 
of contact sheets. 


This option does entail additional programming costs to develop a better upload 
solution for large collections. These costs, however, will almost certainly be lower than the 
costs of developing software to analyze and process contact sheets. This approach is also 
unlikely to generate significantly greater data storage costs because the individual image files 
could be stored at a relatively low resolution. 


 


Option 4: Establish a Unique Persistent Identifier for Individual Visual Works  


The Copyright Office can also spur rapid and efficient licensing by issuing unique 
persistent identification numbers for each work or, alternatively, allowing creators to specify 
an industry-standard identifier.120 Providing or participating in a system for accurate, 
persistent identification of specific visual works would support and encourage the creation of 
voluntary databases regardless of whether the Copyright Office implements a public API. For 
example, when a user registers a work with the Copyright Office, the system could then 
generate a unique ID number on the registration form. This ID number could then be used in 
databases such as the PLUS Registry to enable third parties to easily search for and find the 
specific record associated with the work in the registration system.121 


Alternatively, the Copyright Office could alter the current system to enable registrants 
to specify an external identification number created by them or by another nongovernmental 
entity. For example, photographers, illustrators, stock agencies, museums, libraries and other 
rights holders who use the PLUS Registry could supply the Asset ID that is generated by PLUS, 
which would enable third-parties reviewing the registration record to easily and accurately 
identify that photograph both in the PLUS Registry and through the registration record in the 
Copyright Office database. 


This type of platform-agnostic improvement would support efforts—such as by the 
PLUS Coalition—by providing a reliable, credible link between the record(s) stored by the 
nongovernmental system and the corresponding copyright registration. Further, by not 
restricting this feature to a specific platform, the Copyright Office would be broadly supporting 
any effort that links private databases to registration records. 


                                                        


120 We refer to CNRI Handle identifiers in particular, which are designed for longevity and required by 
government, scientific and cultural heritage institutions, http://www.handle.net/. PLUS Identifers are CNRI  
Handle identifiers. The Stanford Law School Copyright Office Practicum of 2013-14 explored persistent 
identifiers in STANFORD LAW SCHOOL, IMPROVING COPYRIGHT INFORMATION MANAGEMENT: AN INVESTIGATION OF 


OPTIONS AND AREAS FOR FURTHER RESEARCH 37-38 (2014). 


121 PLUS is able to designate the Copyright Office as a sub-registry and assign a distinct Copyright Office ID 
prefix. This would allow the Copyright Office to issue PLUS identifiers directly to registrants in real time. By 
identifying works associated with registrations, a search using an ID for the work would find the registration 
record associated with that work, even if the deposit for the work is in a PDF or other format not conducive to 
queries.  This ID would be listed for each work included in a group or individual registration, along with the 
title of the work. 
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Providing this feature would be substantially less burdensome than undertaking a 
complete overhaul of the current information technology architecture, and help the Copyright 
Office conserve resources in the short-term. Although this would provide a seemingly small 
piece of a larger private registration system, it actually represents a reasonable solution to a 
significant challenge faced by any potential new service: how to uniquely identify each work 
across various services. Notably, the PLUS Registry provides an ID Federalization mechanism, 
allowing for the use of all manner of identifiers issued by all authorities, worldwide. 
Federalization ensures that no matter which ID is used, a query using that identifier will 
resolve to the correct record in the PLUS Registry. 


On the other hand, this improvement would be imprudent if it distracts from the larger 
and necessary changes to the Copyright Office’s technological capabilities. Ultimately, it would 
not make sense to invest in this stopgap measure if it distracted from more significant 
improvements, such as a robust API. 


 


Option 5:  Support the Market Research Licensing Needs Survey 


The Licensing Needs Survey (Appendix B) should generate insights into the licensing 
needs of industry photographers and other stakeholders who are already engaged in licensing 
transactions. Robust response to the Survey could potentially reveal areas with high 
transaction costs and other barriers to copyright negotiations. Public access to these data could 
also encourage private sector solutions. The Survey is limited by its relatively narrow 
circulation to members of the PLUS Registry and PLUS-affiliated trade organizations. With 
Copyright Office support, however, industry stakeholders may be more willing to respond to 
the survey and provide new insight on photographers’ needs. This option offers a no-cost 
means to leverage Copyright Office stature to lead a broader policy discussion.  


The Licensing Needs Survey focuses on general industry needs and perceived barriers 
to flexible, online licensing. Fundamental to the Survey is the assumption that the Copyright 
Office needs to improve its technology infrastructure. The Survey recognizes that commercial 
entities wishing to mitigate barriers to negotiation for online licensing of visual works 
currently face considerable costs in building redundancy between their private databases and 
Copyright Office systems.  


Beyond support for the Licensing Needs Survey, the Copyright Office could conduct 
detailed market research by working with a market research firm through the Library of 
Congress’s standard contracting procedure. Such market research can help to counter the 
possible self-selection bias of the Notice of Inquiry process by soliciting information from a 
wider array of stakeholders. 


 


Option 6: Clarify Ambiguities on Group Registrations and the Registration Practices of 
Stock Agencies 


A tension exists between the service that stock agencies provide to photographers and 
the goals of this Stanford Law Practicum project. Stock agencies give photographers the ability 
to batch process their images. Because many professional photographers can shoot up to 5,000 
images a week, batch processing is a critical feature for an online licensing system. This project, 
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however, is currently more granular, encouraging the development of technology and 
processes that enable individual identification of images, rather than registration in batches or 
bundles.  
 


Should individual registration and licensing succeed, stock agencies may find their 
competitive advantage of batch registration eroded. Batch registration may become irrelevant 
as technological advances lower the cost of individual registration. In the face of these 
technological advances, stock agencies may have to reposition themselves within the industry. 
This project’s proof of concept may imply the reduced salience of stock agencies as an 
important economic player. Such reduced value is similar to the challenges that record labels 
face as they reposition within the music industry to accommodate new music distribution 
realities. This project implies market shifts in licensing patterns as licensors seek to avoid the 
high overhead and management fees that characterize stock agencies’ profit streams.  
 


Further complicating imminent market shifts is the uncertainty in case law surrounding 
the efficacy of batch registrations under section 412 in securing statutory damages and 
attorneys’ fees for rights holders in the event of infringement. Electronic photograph 
registration could occur through an API-backed registration mechanism. Pursuant to Section 
202.3(b)(5) of the Copyright Office Regulations, electronic registration would benefit 
photographers who want to register their unpublished images via API-automated databases.   


 


Option 7: Incentivize Private Registration through Legislation that Spurs Private 
Licensing Solutions 


  The Copyright Office could propose legislation to Congress that would amend the 
Copyright Act’s infringement provisions to encourage users of copyrighted works to conduct a 
search for the rightful copyright holder before engaging in specified uses. In exchange for 
conducting the search, the potential user would be absolved of some financial liability in the 
event of a legal finding of infringement. This framework would ultimately encourage content 
creators to develop robust and easy-to-use search mechanisms in order to protect against 
diminished recovery from infringement claims. 


  This option has some distinct advantages. First, a proposal of this sort would be 
consistent with the Copyright Office’s past approach to orphan works. In 2008, the Copyright 
Office proposed the Orphan Works Act, which would have limited the damages for a user that 
conducted a “diligent effort to locate the owner” of an orphan work.122 Although the bill was 
never passed, the Copyright Office has again sought public comment on further legislative 
changes.123 Second, this legislative proposal would enable the Copyright Office to influence 
private sector investment in a new solution and alleviate the burden of having to build the 
solution itself. 


  New legislation also has notable weaknesses. First, the Copyright Office may be 
unwilling to rely upon Congress to pass any proposed legislation and pursuing this option 
alone would make no interim, incremental progress towards the overall goal of reducing the 


                                                        


122 H.R. 5589, 110th Cong. (2008). 


123 Notice of Inquiry, 79 Fed. Reg. 7,706 (Feb. 10, 2014). 
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transaction costs to visual works licensing. Second, the bill could spark complaints from 
creators of visual works because it would have the effect of shifting some of the technological 
burdens of developing a robust and easy-to-use search tool toward the creator instead of the 
potential infringer. As we have identified in this briefing book, there are notable challenges in 
developing an accurate search tool for images and it may be unfair to expect creators to 
shoulder this burden. Third, this proposal, taken alone, does not resolve the information 
technology improvements that would likely be necessary for a workable solution. Any 
commercial entity seeking to enter this market would almost certainly wish to integrate with 
the Copyright Office’s registration system in order to ensure accurate data. 


 


Next Steps 


As subsequent research to these options, we recommend that the Copyright Office 
undertake the following cost analysis studies: 


 Actual projected costs of rebuilding the Copyright Office’s information technology 
system. A multitude of web services designed for government use are currently 
available and could substantially lower the expected costs. 


 Conduct user testing or surveys to collect information about how long it takes users to 
submit relatively simple registration applications and compare the average time to a 
mock-up of an optimized registration system. 


 Analyze the potential costs of outsourcing registration functions to private contractors. 


 


Conclusion 


The Practicum has proposed these options with the goal of facilitating low-friction, 
online licensing for photographs, thereby contributing to one of the Copyright Office’s missions, 
promoting creativity by protecting creators’ rights and livelihoods.  


Perhaps the most compelling improvement for next-generation copyright is the 
development of multiple API’s that would enable a variety of private parties, including PLUS, to 
access up-to-date copyright information and execute registrations. While the Copyright Office 
would have to invest resources to create an operative API, once the system was established, 
maintaining the API would require minimal resources or oversight. Indeed, the development of 
an API – or multiple API’s for access to information and for registration – most feasibly 
supports Copyright Office goals of seamless rights management and licensing.  


In general, the Copyright Office can support and encourage the development of private 
sector solutions by improving its own technology infrastructure and proposing necessary 
changes to the relevant laws and policies. In total, these steps will ease the burden on new 
entrants to the visual works licensing market and will help to encourage their success by 
lowering transaction costs. Without these changes, a robust licensing system will be 
disadvantaged from the start by an inability to easily integrate official and unofficial records, 
thereby undermining the trust and reliability that is central to a widely adopted licensing 
platform. Through the steps outlined in this section, the Copyright Office can more flexibly 
adjust to and guide market shifts that will enable low-cost licensing across the visual arts 
industry. 
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PART II: PROOF OF CONCEPT 
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XI. PROOF OF CONCEPT – ONLINE MARKETPLACE 
PROTOTYPE 


 


In response to the Copyright Office’s expressed interest in fostering online marketplaces 
with simplified and automated licensing and payment mechanisms, the Stanford Copyright 
Practicum has designed a proof of concept for an online marketplace (“website prototype”). 
The Practicum worked closely with Code the Change, a community of Stanford computer 
science students (https://codethechange.org) led by Andrew Suciu, to design a low-friction 
licensing proof of concept for images. 124 The prototype is now accessible to Copyright Office 
personnel on a preliminary basis for review and commentary at https://copyright-
license.herokuapp.com. The prototype is not yet in service as a licensing venue. 


The proof of concept consists of a free-to-use website that serves as an online 
marketplace for photographs with a scalable, low-friction (in terms of transaction costs), 
automated system for licensing photographs and illustrations. The marketplace enables 
photographers—amateur or professional—to license their works directly to end user 
consumers. Providing this user-friendly, free, and fast online platform to the public, which 
simplifies the online licensing environment for photographs, should (1) reduce photographers’ 
exposure to copyright infringement, (2) foster monetization of their pictures, (3) alleviate the 
orphan works problem, and (4) increase social awareness of the importance of copyright 
licensing for images. 


The licensing process within the proof of concept website is being developed as follows: 


(1) Photographer attaches basic license terms and price. When a photographer 
“uploads” a picture to the website, he or she can attach basic license terms to that image, as 
well as the license price. For further details on the licensing process of our proof of concept, 
please see Section XI, “Proof of Concept – Licensing Protocol.” The full image is not stored on 
the website database but is hosted on such third-party platforms as Flickr. (Our website hosts 
only a low-pixel version of the photograph.) This method leverages existing complementary 
technologies to avoid the high cost of maintaining a database of thousands of full images. 


(2) User purchases an image license. Anyone can purchase a license for an image 
through our website. This requires an online payment system. Here, we have used Stripe, 
which has two main advantages over PayPal: (1) Lower transaction fees and (2) powerful API 
tools that ease the implementation of this payment system into both website and mobile 
applications. 


(3) User exports a photo. Once an image license is purchased, the user can download 
the image directly from the platform.  


 


                                                        


124 For an illustrated flowchart of the licensing process, please see Section XI, “Proof Of Concept – Licensing 
Protocol.” 
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Policy Considerations 


Why should the Copyright Office (by itself or through third parties) adopt or support a 
system structured along the lines of the proof of concept? Implementation of a system 
developed from this proof of concept could help to solve two central problems for 
photographic licensing in the digital era: (1) It helps to alleviate the current challenge of finding 
a work’s author and/or rights information, and (2) it simplifies obtaining a license, reducing 
inclination for unauthorized use even when author and/or rights information is known. Such 
proof of concept, implemented according to the following categories, would enable (1) 
potential licensees to find author and/or rights information quickly and (2) photographers to 
license and monetize their work in a flexible, user-friendly way. 


Table 1: Comparison of current and potential photographic licensing models 


 
(A) Website hosted  


by the CO 


(B) One or more websites 
hosted by independent 


institutions with potential 
API access and oversight 


from the CO 


(C) Websites without API 
access by the CO (Corbis, 


Getty, iStock, Shutterstock) 


Control of the 
platform 


Full—safer in terms of  
data security 


Partial—potential data 
security concerns 


No 


Transaction costs Potentially low Potentially low Potentially low 


Support from the 
CO 


Yes—it would expand the 
platform’s public reach, 
thus probably increasing 


its user base 


Not directly—smaller user 
base? 


No—smaller (and different) 
user base?125 


Integration with 
PLUS 


Yes Yes No 


Potential 
integration with 


the CO’s 
registration and 


recordation 
processes 


Yes Yes No 


Costs 
High—developing and 
maintaining the website 


High—developing and 
maintaining an API 


No 


Source of revenue 
for the CO 


No—if no fees are  
charged to users 


Yes—since third parties 
should pay to use the API on 


their websites 
No 


# of solutions in 
the market 


Only 1 (CO’s monopoly) Several Several 


 


                                                        


125 Image stock agencies’ user base targets short- over long-tail users. Instead, this proof of concept—and its 
API—focuses on long-tail consumers. 
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The Prototype  


The prototype, which is in an early Beta phase, enables anyone with the link to purchase 
and create licenses for photographs. The website works with Stripe, an online payment tool. 
Currently the website will not accept actual payment. Rather, it enables the mock “purchase” of 
a license through the use of credit card number 4242 4242 4242 4242 (with any future 
expiration date and any CCV number). 


The prototype operates as follows: 


(1) Create an account. The following information would be required (*) to create an 
account. The items without the asterisk are optional: 


 Name* and username* (they can be the same) 
 Password* 
 Email* 
 Profile picture 
 Website 
 Short biography 
 Payment/deposit account information 


This information should also be reflected in the image owner’s profile. Moreover, the image 
owner’s profile page should enable her to: 


 Edit name and username, change password, change email, edit profile pic, edit website, 
and edit short bio. 


 See/edit uploaded photos (“portfolio”). 
 Export purchased photos. 
 Edit payment/deposit information and keep track of purchases/sales. 
 Log out. 


(2) Upload an image and receive a unique identifier (URI-URL) for the image based 
on PLUS functionality (the current version is not yet integrated with PLUS). The mock system 
enables a user to “upload” (links) a photograph to the website and be assigned a 
unique identifier (URI-URL) that shows: 


(1.a) A low-pixel thumbnail. 


(1.b) Basic rights information, including the owner’s name as specified in the image owner’s 
user profile (see section 4 below). 


(1.c) The license terms (plus price) and terms of use (see section 5 below). 


(1.d) Descriptive information, including category, description, hashtag/s, and the date and 
hour when the picture was uploaded (see section 3 below). 


The URI-URL information shall be indicated in a button called “Identifier” located next to the 
current “Purchase” button. 


(3) Image owner attaches basic license terms and price. Upon uploading a picture to 
the website, in addition to setting the license terms and the price for a photograph, the image 
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owner could also specify a category, and add a description of the image and hashtag/s. 
Specifying a category, a description, and hashtag/s will all be optional information.126 


(4) Basic search function. Then the search function would enable the consumer to 
search an image by image owner’s name, by category, and by hashtag. This search feature 
should also include filters for price and licensable uses (see section 5 below). 


(5) Customizable licenses. There are (A) license terms (variable) and (B) terms of use 
(mandatory) for all the photographs uploaded to our platform: 


Variable license terms: 


 Image views per month: High (>=10,000 views/month) or Low (<10,000 
views/month). 


 Whether the user receives a financial benefit directly attributable to the blog: 
Yes or No. 


 Whether the user intends to edit the photograph (including cropping and 
changing its color): Yes or No. 


 Length of the license: Perpetual, 1 year, or 3 months. 


Mandatory terms of use: 


 Online reproduction only (i.e. no physical copies can be made). 
 The license is non-exclusive, non-transferable, and non-sublicensable.  
 Attribution to the photographer is required. 
 No metadata stripping. 
 Images used to depict a model in a sensitive, unflattering, or controversial 


way (i.e. substance abuse, mental health, pornography) are not allowed. 


  (6) User purchases an image license. Anyone can purchase an image license through 
the website via an online payment system. The website is currently connected (though not live) 
to the online payment system, Stripe, which works similarly to PayPal with two main 
advantages: (1) Its transaction fees are lower, and (2) it provides powerful API tools that ease 
the implementation of this payment system into both website and mobile applications. 


(7) User exports an image. Once an image license is purchased, the user can download 
the picture directly from the platform. Copies of the license and the photo are also sent to both 
the consumer’s and the image owner’s email addresses. 


 


Next Steps 


(A) Completion of the basic licensing model (prototype). In the near term, a fully 
developed prototype will include: 


(1) Actual integration with PLUS. When an image owner “uploads” an image to the 
website, it should be assigned a unique identifier (URI-URL) that dynamically shows its 
rights, license terms, and descriptive information. A good method to attach that 


                                                        


126  DeviantArt.com, for example, offers 18 categories that describe a wide array of image types 
(http://www.deviantart.com/browse/all/photography/). The prototype will eventually offer categories that 
reflect image owners’ needs. 
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identifier to the picture is implementing the IPTC-PLUS Photo Metadata Toolkit into our 
platform combined with the PLUS API (www.useplus.com). 


PLUS (Picture Licensing Universal System) provides both a global searchable database 
or repository for connecting images online with their associated rights information 
(“PLUS Registry”) and a simple universal language for licensors and licensees to 
communicate and understand their rights. After a careful analysis of alternatives, we 
conclude that PLUS offers the most efficient method available for recording, updating, 
monitoring, and understanding image rights information. Moreover, partnering with 
PLUS enables access to a large user base for the prototype with a minimum investment 
in terms of technological implementation. Therefore, it is the preferred system to be 
integrated into the proof of concept. 


(2) Search function. Using the photographer’s name, category, description, keywords, 
and tags provided by photographers, users should be able to search for images fitting 
their intended purpose. This search feature should also include filters for price and 
licensable uses. 


(3) Embedding HTML tracking code. Instead—or on top—of basic export options,127 the 
system should provide the user that purchased a licensed image with a very short piece 
of HTML code to embed the picture into his website (or a hyperlink for its use on, for 
instance, Facebook). This way it is possible to track views of the images, which is 
essential for licensing aspects. 


 


(B) Development of the full-fledged website.  


(1) Features and development timeline. Three full-time programmers and a designer will 
be needed for approximately three months to build a licensing website robust enough 
to meet the needs of long-tail users. Building on the current prototype, as illustrated in 
“Flowchart of the Licensing Process for the Prototype” at the end of this section, the 
fully developed platform should encompass a sign up/login option, user profiles, top 
charts for images, and a deeper system of customizable licenses. 


(2) Terms of use. In parallel with designing the licensing terms for the transaction 
between the photographer and the user, the terms of use for the platform (website) 
shall protect the platform from claims from both photographers and users. The terms of 
use contain rules for using the website and, importantly, limitations and disclaimers of 
liability for the platform. Such terms will, for instance, provide rules for photographers 
relating to acceptable and unacceptable content (no obscene or pornographic content.). 
These terms also include warranties from users that they will not assert any claims 
against the platform itself as, for example, if they cannot execute the payment for the 
license because the payment system doesn't work in the user’s country. Lobster offers 
an example of such terms of service in the exclusion of its platform as a party to the 
transaction between the photographer and the user. 


 


                                                        


127 I.e., e-mail, WordPress, Dropbox, Facebook, Flickr, Google Drive, Instagram, Pinterest, Tumblr, and Twitter. 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 84 


(C) Scalability: Future developments of the platform to accommodate the full 
spectrum of photographers and creators (as licensors) and consumers (as licensees). In 
order to accommodate the full spectrum of needs, including those of photographers and 
consumers who currently license through stock agencies, the marketplace platform should 
address the following issues: 


(1) Enforcement. Explore further the possibility of monitoring the licensee’s traffic 
volume and alert the licensee to upgrade or extend a license that is nearing the limit of 
views agreed under the image license terms. Moreover, the platform should include 
mechanisms to notify a licensee when a license’s term is about to expire so that she can 
renew it if she wishes. 


(2) Trust. The platform should include an option to report an image whose author is 
false. From an ex ante perspective, the Copyright Office should analyze how to prevent 
or deter users from uploading images that are not theirs. Regarding the ex post time 
frame, further research is needed on tools that will help assess the authenticity of a 
photo’s ownership rights. In the case of false claims, the platform will need an online 
dispute resolution mechanism (e.g., eBay). 


(3) Potential integration with the Copyright Office’s registration and recordation 
processes. As an eventual goal, integration would require the platform to invest 
significant resources in technological development and data security. 


 


Conclusion 


There are two central problems for licensing photographs in the digital era: (1) It is 
usually difficult to find a work’s author/rights information, and (2) unauthorized use is much 
easier than obtaining a license, even after the author/rights information is known. Thus, the 
Copyright Office (by itself or through third parties) should evaluate this proof of concept model 
as a platform that would enable potential licensees to quickly find author/rights information 
and enable photographers to license their work.  


The most significant barriers that could prevent the Copyright Office from realizing this 
online licensing model are (A) the high costs of developing and maintaining such platform, and 
(B) the lack of sources of revenue for the Office if no API is built and no fees are charged to 
users. Yet, providing such a marketplace for digital photographs would (1) reduce 
photographers’ copyright infringement rates, (2) foster monetization of their pictures, (3) 
alleviate the orphan works problem, (4) increase social awareness of this intellectual property 
concern, and (5) offer a user-friendly, free, and fast online platform to the public that simplifies 
the online licensing environment for photographs and offers integration with the Copyright 
Office’s registration and recordation processes.  
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Illustration: Proof of Concept Flowchart 
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XII. PROOF OF CONCEPT – Case Study of Bloggers 


 


Problem Statement 


Digital photography and the internet have helped created an entire world of online 
bloggers, who create, share, and use imagery. These blogs can range from individuals running 
small hobby blogs on niche topics, to large blogs owned and operated by corporations as part 
of their social media and marketing strategy. The ease with which images can be created and 
shared has helped bloggers build followings and reach new audiences. With platforms such as 
Pinterest and Tumblr that are geared towards sharing images, bloggers can reach a large 
audience with limited resources. Similarly, bloggers can easily find and share other users’ 
content through these platforms. 


Unfortunately, the ease with which a blogger may find and share an image also poses a 
problem with copyright law. Current systems are not set up to properly find and license 
images. Additionally, imperfect knowledge of U.S. Copyright law seems to have contributed to a 
general practice where bloggers (a) mostly strive to source and credit an image properly on the 
premise that this will exonerate them from liability and (b) feel comfortable using an image 
without permission, because it can be easily removed from a website if the image owner 
complains. 


In the absence of a simple platform to find and license images, bloggers are faced with a 
difficult proposition – they can expend a great deal of energy and time to possibly find the 
image owner and ask permission, or they can share an image without permission, and remove 
it if they receive complaints. 


 


Research Methodology 


This research focuses on bloggers in a range of industries—fashion, home goods, beauty 
products, and lifestyle blogs. It includes both a survey and in-depth interviews about bloggers’ 
preferred search platforms, their understanding of copyright law, and their practices with 
respect to finding, sourcing, and licensing images. The goal of this research was to understand 
what motivated bloggers to find and share images, their expectations in licensing images, and 
their experiences as content creators in sharing their content. 


Although the response rate to the survey was low, the answers corresponded to 
findings from the in-person interviews. (See Table 3 for a list of blogger survey questions.) 


 


Findings 


Bloggers do not consider it infringement to post an image without permission, so long 
as the source is provided. 


In general, bloggers do not consider reproducing an image without permission to be 
copyright infringement. Instead, bloggers believe that their responsibility in sharing an image 
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is linked to attribution. Bloggers feel confident sharing an image, so long as they attribute it to 
the original source.  


Corporate bloggers describe their companies’ policies similarly: No image may be 
posted unless the original source is found and provided. Ironically, some of these same 
corporate blogs have a practice of not contacting the original owner to seek permission. This is 
a strategic decision born out of efficiency. In one instance, the blog managers said that, in their 
experience, a vast majority of image owners gladly give permission so long as an attribution 
link is provided. Most content creators simply want credit and, ideally, web traffic that comes 
from sharing their images. As a result of the overwhelmingly positive responses among content 
creators, the blog management team decided that a proactive attribution policy seeking 
permission from each image owner was not worth the time. Instead the team adopted a 
reactive policy where it simply removes images at the request of a copyright owner. This puts 
the burden of tracking proprietary images on the content creator and/or copyright owner. 


Bloggers who create their own images and content support these findings. Multiple 
bloggers reported that they would prefer not to be contacted to request permission – they 
simply want attribution. A few independent bloggers reported mixed feelings about sharing 
their images with high-end users. For example, if a fellow independent blogger wanted 
permission to share an image, most blogger image owners would want attribution and a link to 
their blog. On the other hand, these same bloggers would like to be asked for permission when 
large corporate entities wish to share an image. While attribution is important, these bloggers 
say that they would like the option of denying permission for usage rights to entities who may 
not share their goals, principles, or vision for the meaning of the image.  


A system that could efficiently identify who the content user is, and the characteristics 
and size of the estimated audience, might solve blogger needs. A low-end, independent blogger 
may not need to negotiate direct permission before sharing an image. The independent blogger 
may be able to license an image automatically by simply guaranteeing attribution, whereas a 
large company may need to contact the image owner in advance to explain and negotiate terms. 
Bloggers, generally, would support a platform that allows for this flexible permission process. 


Bloggers want to provide correct attribution because they support content creators. 


Bloggers typically believe that proper attribution is crucial. In the blogging community, 
sharing an image without proper attribution can be construed as a form of plagiarism or 
passing off an image as one’s own. This is especially true when bloggers share content that is 
similar to images they personally create for their blog. For example, a lifestyle blogger who 
shoots and creates images may want to share an image from a peer blogger. If this image is 
shared without attribution, readers may not only mistakenly believe that the blogger created 
the image herself but the content creator also potentially loses web traffic and publicity for her 
own lifestyle blog. 


Bloggers are willing to search for original content creators for attribution of images 
they use. Unfortunately, many bloggers find images through such platforms as Pinterest and 
Tumblr, which strip metadata and original sources from the image. Bloggers will use whatever 
tools are available to help them attribute the images they use, including searching through 
Pinterest, Tumblr, and similar platforms, and reverse Google Image searching. Yet, current 
metadata practices among hosting applications often lead to dead ends. This is the point when 
bloggers are forced to choose between sharing an image without a source or not sharing the 
image at all. 
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Bloggers strongly prefer to share images that can be sourced to their creators. 
Attribution is a behavioral norm within the blogging community. Because most bloggers are 
both content creators, and content users, they consider what they would want done if another 
user found their image but could not find its original source. Thus, most corporate bloggers will 
not share an image without its source. They (or their legal department) view the risk as too 
high. Individual bloggers differ. Some, for example, will reproduce an image with a link to 
where they found it (e.g., “found on Pinterest”). In instances when a blogger reproduces an 
orphan image without any source or attribution, it is usually with mixed feelings. 


Bloggers view an action for infringement as extremely unlikely 


Ultimately, there will come a point when a blogger is faced with a choice – they can 
either share an image without a source, or decide not to use the image. Even in a community 
where bloggers are extremely supportive of each other by giving proper credit, there is little 
incentive not to use an image that has no associated source information. Indeed, the strongest 
reason against using an image without permission is not the threat of an action for copyright 
infringement, but instead the moral feeling of wanting to properly support the original content 
creator. 


Bloggers who choose to use an image without an original source face relatively low 
risks. In general if an image owner comes forward and protests the use of their copyrighted 
work, a blogger can quickly and easily remove the image from their blog. Even if a copyright 
owner wants to pursue an action for damages, the chances of success are low – most bloggers 
are small fish and would not justify a copyright owner doing anything more than sending an 
email requesting that the image be taken down. 


When the risk of using a work without permission is so low, bloggers will naturally feel 
more comfortable using a copyrighted work without first seeking permission. Any alternative 
platform must offer a seamless, efficient approach that enables bloggers to easily find a 
copyright owner and license photos for little or no cost. Additionally, a campaign to educate 
bloggers on copyright law and liability may help bolster bloggers’ moral sensibilities and 
encourage them to adopt a low-friction licensing system. 


 


Options for Policy 


(1) A platform that easily connects image owners and users 


At the heart of blogger needs is the ability to connect easily with the image owner – 
either to ask permission, or to provide a link for attribution to the original source. This system 
needs to expand on bloggers’ ethical preference for providing attribution for shared content, 
and educate them on copyright law and liability. Bloggers will be more inclined to use an online 
licensing system that easily provides information for the original content creator and a no-cost 
or low-cost, one-stop clearinghouse for official copyright information. Independent bloggers 
are not likely to respond enthusiastically to photographers who wish to monetize their work. 
Thus, bloggers are more likely to rely on the online marketplace as a source of ensuring 
creative attribution, not monetary value. 


(2) A platform that enhances protection for images 
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Bloggers who create images would find valuable a system that enables an image creator 
to monitor and track the proliferation of their images. Such a system may also encourage 
photographers and image creators to track their images and enforce their rights more 
effectively. A platform that helps photographers and content creators ensure that their images 
are not being reproduced without permission may also spur more education about copyright 
laws generally.  


This system of enforcement is counter to blogger culture and norms and, thus, 
independent bloggers may resist adopting it. Moreover, reverse image search is currently 
technologically challenging, making accurate enforcement difficult to execute. Yet, bloggers 
understand the value of acknowledging creative attribution. As they become more attuned to 
the value of effective rights protection for digital images, bloggers may be willing to adopt a 
low- or no-cost version of the platform. 


Current standards of enforcement typically target the needs of content creators who are 
professional photographers whose work is their livelihood. To expand rights management, the 
platform should adapt to the needs of low-end users such as independent bloggers. 


 


Proof of Concept as it Applies to Bloggers 


Our proof of concept is a simple online platform that would enable bloggers to search by 
content, quickly find ownership information and seamlessly obtain a license. The platform 
would allow content creators to preset basic license terms, and negotiate customized licenses 
directly with users. At its most basic level, the platform can enable bloggers to obtain a license 
without having to track or contact the copyright owner, assuming that the content owner 
selected those options. In essence, the platform could facilitate bloggers’ current interest in 
proper attribution, without having to track down ownership information.  


While our proof of concept would be helpful to bloggers, both as content users and 
content creators, major limitations will likely be search functionality and the challenge of 
gaining traction in the marketplace. So long as bloggers believe that the penalty for 
unauthorized reproduction of an image is, in effect, illusory, they will likely only adopt licensing 
that is seamless and that offers content comparable to other sources. Imperative to this system 
are bloggers’ values and their general willingness to overlook infringement. The system needs 
to leverage and make visible bloggers’ general desire to support other content creators, and it 
should educate bloggers on statutory damages for infringement, which can be as much as 
$30,000 per work infringed. As a baseline operation, the platform must be able to replicate the 
quality and breadth of images found in other databases to attract bloggers who otherwise may 
be slow, or refuse, to adopt the platform as a new standard practice. 


 


Conclusion 


Our proof of concept offers a novel opportunity to solve the challenge of attribution 
common for bloggers. As new image-sharing platforms expand and continue the practice of 
stripping out content creators’ metadata, the challenge of attribution will escalate and reinforce 
bloggers’ willingness to overlook or ignore copyright ownership. A change in norms among 
bloggers and other low-end users is contingent upon the Copyright Office supporting an 
effective, low-friction licensing platform for digital images.  
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Table 3: Blogger Questionnaire 


1) Name / Blog Name (optional!) 


2) How do you find photos to use? (check all that apply) 


a) Pinterest 


b) Tumblr 


c) Google Image 


d) Other: 


3) If you find an image without its source, what do you do to find the source of the photo? 
(text paragraph) 


4) How long would you spend looking for the source of a photo? (choose one) 


a) Less than 10 minutes 


b) 10-20 minutes 


c) 20-30 minutes 


d) More than 30 minutes 


5) What do you do if you cannot find the source for a photo, but still want to use it? 
(choose one) 


a) Will not use photo 


b) Will use photo without attribution 


c) Will use photo and link to where image was found 


d) Other:  


6) If a site existed that enabled you to license the photo for a fee, how much would you be 
willing to pay? (Select all that apply) 


a) Would not pay 


b) Less than $.50 per image 


c) $.50 - $1.00 per image 


d) $1.00 - $2.00 per image 


e) $2.00 - $5.00 per image 


f) More than $5.00 per image 


7) If you knew the photo you wanted to use was copyrighted, but it was impossible to find 
the source to ask permission, would you still use the photo? (choose one) 


a) No 


b) Yes 


c) Yes, but with link to source 
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d) Other 


8) If you use a photo without finding its source, what measures do you think are adequate 
to show that you did not create the photo? (select all that apply) 


a) No measures necessary 


b) Note that source is unknown 


c) Link to where photo was found 


d) Other 


9) What would you want to see happen if someone else found a photo you took or created, 
but could not find you to ask permission before using it? (select all that apply) 


a) No acceptable use without my permission 


b) No acceptable use without attribution 


c) Use, with link to where they found the image 


d) No measures necessary 


e) Other 


  







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 92 


XIII. PROOF OF CONCEPT – INTERFACE WITH PLUS 


Introduction 


 The PLUS Registry and PLUS Standards together represent a major step forward in 
making image rights information easily accessible.  First proposed in 2003 by the Copyright 
Office, the PLUS Registry is a non-profit global “hub of hubs” that connects images to rights 
holders and rights information through an API. The PLUS Registry, was created by the  PLUS 
Coalition (also known as PLUS – Picture Licensing Universal System), an international non-
profit organization in which publishers, designers, advertising agencies, museums, libraries, 
educational institutions, researchers, photographers, illustrators and others collaborate on a 
mission “to simplify and facilitate the communication and management of image rights.”128  


Users of online images have long faced significant challenges in finding and 
understanding the rights and permissions associated with images found online. For images 
found through search engines, social media, and blogging sites, it is difficult to determine the 
copyright owner or to find rights information. Once found, rights information can be opaque 
and difficult to monitor, especially for heavy users of online images.  Visual artists – and in 
particular, photographers—similarly face difficulties in ensuring that rights and attribution 
information remain attached to their works, and in updating and tracking that information. 
Because there is no central repository of rights information with widespread user awareness, it 
is difficult for photographers and other visual artists to ensure that image users are able to find, 
understand and manage the rights information associated with their images. As a result, users 
of images online who are unaware of image rights or, though willing to pay fees to 
photographers or stock agencies, cannot identify rights owners or applicable license terms. 
Thus, such users may infringe copyright, making it difficult for professional photographers to 
operate sustainable businesses.  PLUS solves the problems faced by users and photographers 
by offering an efficient method for recording, updating and discovering rights information, 
while providing a universal image rights language that enables for increased automation and 
could make licenses easier to understand.  


 While PLUS provides ready access to image rights information, PLUS does not offer 
image licenses. PLUS, instead, serves as the entry point to a global database of image rights 
information, providing a foundation for the exchange of information supporting myriad license 
models and image licensing tools and platforms.  Such licensing tools and platforms will enable 
photographers and users of online photos to interact efficiently, leverage automation and 
understand their rights. Our project provides a prototype of a licensing solution that relies on 
the PLUS Registry as a foundation. The Copyright Office could maximize public benefit and aid 
the mission of PLUS and other registries by creating an API for accessing accurate copyright 
registration information in USCO records.  


 


                                                        


128 PLUS, https://PLUS.org and https://plusregistry.org. Note that PLUS is designed to support discovery and 
management of image rights information for both online and offline images, whether digital or analog.  See 
Table 2, “Summary of PLUS Registry Features.” 
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Vision for PLUS 


 By linking images found online with creators, rights holders and rights information, the 
PLUS Registry attempts to address issues common to a variety of stakeholders:  


 Photographers and illustrators face the challenge of disseminating their work while 
also monetizing and minimizing unauthorized use of their work. It is critical that the 
receiving party have access to sufficient information to avoid infringement and to 
manage the rights for that image.   


 Distributors that are licensees or even rights holders of licensed images, such as 
stock agencies or museums and libraries, desire to freely and broadly distribute 
images to the public or to particular users.  With the goal of promoting knowledge 
and culture, the cultural heritage sector seeks to ensure that the public has access to 
rights information sufficient to avoid the perception of liability in relation to the use 
of the images. Distributors face the common issue of monitoring unauthorized 
image uses on behalf of photographers. Thus, the PLUS Registry is a valuable 
resource to cultural heritage institutions as well as a tool that supports commercial 
licensing. 


 Users of images, from online and offline publishers, to ad agencies, to designers, to 
cultural heritage institutions, to the public at large, face the challenges of finding a 
photograph with certain specifications, and also finding and abiding by an image’s 
terms of use. 


 The PLUS API and Registry together aim to ease the challenges faced in discovering, 
understanding, and monitoring image rights. As a “hub of hubs” designed to connect image 
repositories, registries, databases and hubs in all countries, PLUS provides a globally 
networked, system for the discovery of image rights information. In addition, PLUS provides an 
extensive image rights language, designed to enable automated machine-to-machine 
communication of image rights, and to provide a simple universal language for licensors and 
licensees to communicate and understand their rights. In order to become a trusted rights 
management platform for a variety of stakeholders, PLUS is operated by a neutral, non-profit 
organization, with representation for all communities engaged in creating, distributing, using 
or preserving images. PLUS is not a platform for photographers and users to actively broker 
licensing agreements. Instead, PLUS has focused efforts on developing standards and systems 
for use in categorizing, communicating and storing image rights, and a vocabulary for 
expressing rights and license terms. PLUS collaborates with standards organizations in the 
countries where it is used, and works closely with such organizations as Creative Commons, in 
order to maximize interoperability, avoid duplication and to ensure that PLUS standards and 
systems support all existing rights models and the development of new models.  


 


About PLUS  


 PLUS consists of the “PLUS Registry,” which is a global hub of hubs for the discovery of 
image rights information, as well as a system of industry standards for communicating image 
rights information.129 PLUS is supported and managed by the PLUS Coalition, a non-profit 
                                                        


129 See http://www.plus.org. 
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organization consisting of a board of directors as well as “Supporting Members” and 
“Sustaining Members” across over one hundred and fifty-five countries. PLUS is funded by 
voluntary contributions received from stakeholders and stakeholder groups.130  


 


The PLUS Registry – A way to record and search for image rights information  


 The PLUS Registry enables registrants to register images and rights information, and 
allows searchers to find this information. 131  In lieu of embedding detailed rights information 
in image files, PLUS encourages the use of image identifiers. Storing detailed image rights in 
image files makes it difficult for rights holders to update licensing terms, increases the size of 
the image file, and makes it more likely that rights information will be separated from the 
image, potentially resulting in an orphan work. In contrast, by using image identifiers in image 
files, each identifier is resolvable to information stored remotely, which can be updated and 
modified. 


PLUS enables the communication of image rights across national systems through a form of ID 
federalization grounded in three primary categories of identifiers:  


 The Party. This identifier is associated with a creator, copyright owner, licensor, 
licensee or end user, and is searchable in the Registry.  


 The Asset. This identifier differentiates an individual record for an image, created by 
an individual Registrant. The Asset ID is searchable; by giving a unique Asset ID to 
each image, a registrant can ensure that a search using that ID will find the 
registrant’s information about the image, together with rights information that the 
searcher is entitled to access.  Asset ID, combined with the party ID of the searcher, 
enables the searcher to see both the rights that the searcher may obtain in the image 
(if any) and publicly available rights information. 


 The Rights. This identifier provides a link to information describing a grant of rights 
from the Registrant to one or more parties. 


ID federalization, as provided through these search categories, is perhaps the single-
most important feature of the PLUS registry. The PLUS registry API will process searches by 
any ID (issued by PLUS or any other authority in any country) and will map those IDs to 
existing records in the PLUS Registry and in any other registry or database connected to the 
PLUS Hub. 


PLUS identifiers may be stored and used in image files, in “sidecar” files accompanying 
images, in databases and in electronic and printed documents. The storage of identifiers in 
image files requires that identifiers are stored in the image file “header,” a location reserved for 
the storage of metadata. PLUS identifiers are stored in a number of dedicated fields, including 
the “Registry ID field” specified by the International Press Telecommunications Council (IPTC), 


                                                        


130 Interview with PLUS President  & CEO Jeff Sedlik, 5/6/15. 


131 Registrants may be photographers, illustrators, painters, graphic designers, videographers, stock agencies, 
corporate image owners, estates, museums, libraries, and image users as well. Registrants need not own 
images in order to upload them. People searching PLUS may or may not be users. They may be researchers 
seeking information without seeking the right to use. 
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which, along with PLUS, has created standards for the communication of image metadata.  
Anticipating that image identifiers and other information stored in image file headers may be 
removed or lost from image files, PLUS provides for the recovery of the identifiers using 
invisible watermarks. If neither an embedded identifier nor an invisible watermark is present, 
PLUS provides reverse image search capabilities, using advanced image recognition 
technology, to enable a searcher to identify all creators, copyright owners, licensors and others 
who have registered an asset.  Reverse image search also enables the identification of legacy 
copies of images that were distributed or published before the existence of PLUS.  


 


PLUS Standards: Industry standards for rights communication and recordation  


 The PLUS Registry does not assist photographers in generating licenses for their work. 
Rather, PLUS’s goal is to be the source that photographers use to record information about 
their work through a common language that makes it easier to communicate rights 
information. The PLUS Standards consist of a number of interdependent elements developed 
collaboratively by over two thousand representatives from all industries engaged in creating, 
distributing, using and preserving images: 


 Glossary: The PLUS Glossary offers definitions for the most common terms that 
stakeholders use when communicating rights information. (It currently consists of 
approximately 1500 terms, developed for an international audience in order to 
facilitate multilingual communications in cross-border licensing transactions.) In 
addition to definitions, the Glossary includes synonyms and antonyms, and assigns a 
“Usability Rank,” established by stakeholder consensus, indicating whether a given 
term is encouraged or discouraged for use in communicating image rights.  


 Matrix Codes: Each photograph receives a code to facilitate precise automated 
translations of rights information.  


 Media Matrix: The “PLUS Media Matrix” organizes media categories and options into 
a standardized hierarchy to enable precise communication of image rights when 
offering or requesting image licenses and when declaring, asserting,  recording or 
discovering rights information.  


 The “PLUS Media Summary Code” summarizes one or more “usages” in a machine-
readable alphanumeric string. 


 PLUS Identifiers link parties, assets, and rights.  


 License Data Format. PLUS specifies a “schema” or series of fields that allow users to 
describe associated rights for images, including information about the image, 
licensor, licensee, permissions, constraints, requirements, and other fields.  


 PLUS Packs. Plus Packs provide standard combinations of rights for a variety of 
common uses. The PLUS Standards Library provides detailed descriptions of the 
rights included in each PLUS Pack. Ultimately, PLUS Packs allow users to upload 
their own custom packs to share with others.  
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The PLUS Coalition: A nonprofit organization with corresponding resource limitations  


 The PLUS Coalition is organized as a non-profit organization in an effort to remain a 
neutral, independent party dedicated to enabling rights management for a wide variety of 
stakeholders and users. PLUS does not allow advertising or promotion; instead it operates via 
donations, and nominal contributions incurred when a user creates records in the PLUS 
Registry. Moreover, PLUS has expressly refrained from becoming a site where artists and users 
broker agreements, or actively license or purchase works. In remaining separate from 
commercial negotiations, PLUS serves a variety of commercial entities that may otherwise 
compete with one another. As a result, PLUS is uniquely positioned to provide a universal 
image rights language and to operate global systems for the communication and management 
of image rights.   


 While maintaining its status as a non-profit organization has enabled PLUS to engender 
the trust of a variety of stakeholders, avoiding monetization mechanisms means that PLUS has 
historically been dependent on contributions. As a result, one long-term challenge that PLUS 
faces is recruiting and retaining the technical and administrative talent necessary to continue 
the operation and maintenance of the various components of its system once developed. The 
participants in the PLUS Coalition have agreed to address that challenge by operating the PLUS 
Registry on a non-profit, cost-recovery basis, with registrants contributing small amounts 
based on the quantity of records maintained by each registrant, in order to ensure that PLUS 
will no longer be reliant upon stakeholder contributions. 132 


 


Advantages of the PLUS Platform for licensors and licensees: 


 By enabling a comprehensive system of rights management, the PLUS platform offers a 
variety of advantages for licensors and licensees. Its primary advantage is framed in its 
mission: PLUS is a broad international coalition of stakeholders cooperating to develop and 
operate a non-proprietary global hub of hubs, connecting all systems worldwide. The system 
allows users to register with any system and permits queries of any system to extend to all 
connected systems (including PLUS database). Thus, searches of the PLUS database extend to 
all connected systems, and users may access the system via whatever applications they 
normally use in their workflows, whether amateur or professional. Perhaps the greatest 
advantage is ensuring that such a system is not owned and operated by a single for-profit entity 
that would then own and control a proprietary means of accessing the information. The PLUS 
Coalition was formed to ensure that searches across the marketplace are controlled through a 
neutral, non-profit, open and transparent manner by the stakeholder communities engaged in 
that connection.  


 The advantages of using PLUS as a rights management platform include an array of 
technological features, including an API, which help to reduce misunderstandings over license 
terms, and to enhance the ability of large image licensors and licensees to manage image rights 
and choose between license terms. In the long-term, the use of PLUS may reduce copyright 
infringement, reduce the incidence of orphan works, reduce liability associated with 


                                                        


132 According to CEO Jeff Sedlik, PLUS will transition to a cost recovery system with the launch of the PLUS 
Registry in the next year. This plan supports ongoing operating and maintenance of the PLUS Registry at 
minimal cost to individual users, while providing free services to the majority of the users. 
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distributing and using images, provide for more efficient, automated rights management at any 
scale, and encourage the development of new models for licensing works.  


 The PLUS Registry API.  The Registry operates on an API that enables third party 
connections from myriad websites and applications. The PLUS Registry website is 
an example of a website connected to the API. While the API supports third party 
connections, it will not open fully until October, 2015, after security issues have 
been tested. Since 2007, PLUS has relied on secondary APIs for such issues as 
decoding PLUS codes. 


 Scaled Machine-Interpretable Image Identification and Rights Information: PLUS 
offers automation that manages great quantities of information for images and 
allows participants from all countries to offer, request, grant and receive image 
rights, without linguistic limitations. As the first successful effort to achieve 
international standards by consensus of all stakeholder groups, the PLUS Registry 
API standards aim to be adopted by other standards organizations and connect 
systems for global registration and discovery of image rights information.  However, 
systems may also use the PLUS standards independently of the PLUS Registry and 
registry API. Image rights management at scale regardless of the rights holder’s 
language makes PLUS a leader in the field. 


 Reduction of License Ambiguity: By assembling a set of common license term 
definitions that can be read internationally, regardless of language, the PLUS 
platform enables a more precise understanding for both licensors and licensees of 
the terms they are either offering or accepting. This mutual understanding should 
facilitate international trade while reducing misunderstanding and minimizing 
disputes and litigation.  


 Monitoring and Rights Management: By hosting rights information in a globally 
networked, distributed database, licensors can ensure that licensees and potential 
licensees have ready access to accurate, current information critical to the 
management of image rights. This ability may be particularly useful for large players 
such as publishers and advertisers, tasked with managing licenses for a large 
number of images. Similarly, the availability of the PLUS Registry may be useful to 
small players who lack digital asset management systems or other software used to 
manage image rights. 


 License Simplification: By providing common or useful arrays of terms in its 
glossary and in custom PLUS packs, PLUS may make it easier for licensors and 
licensees to offer or request the most appropriate rights for their work.  


 Discouraging infringement: Once a large number of works are registered with PLUS, 
registration with PLUS could become a standard for enabling the discovery and 
clear communication of image rights. While this may protect image users, the goal is 
to provide information to allow stakeholders to communicate informed decisions.  


 Neutral Repository of Rights Information:  As a neutral repository of rights 
information, PLUS by design does not enable photographers to create commercial 
licenses or engage in transactions on its platform. Now that the International Press 
Telecommunications Council (iptc.org) has adopted the PLUS license data format, its 
member photographers are able to capture their license information accurately and 
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easily on the PLUS platform through Adobe products and other image management 
software. As a result, photographers may design their licenses on an array of other 
platforms, but use PLUS to store that information for universal access. The lack of a 
licensing platform is key to the success of PLUS, which offers standards and a 
registry to photographers and illustrators who may use PLUS from within the 
applications standard to their daily workflow. PLUS expects that less than 1% of 
PLUS users will ever visit the PLUS registry website. 


 Trust:   Much of the driving force behind PLUS arises from licensees –publishers, ad 
agencies, designers, etc.—who may be faced with the managing hundreds of millions 
of images licensed from tens of thousands of suppliers in hundreds of countries. 
Through PLUS, licensees have access to licensing information that guides them on 
usage rights from licensors. The licensees’ need for guidance motivates licensors to 
upload image licensing information. This ease of access is now leading licensees to 
require PLUS IDs on works delivered by their suppliers. Licensors (photographers 
and illustrators) see significant value in the ability to identify their works across 
global networks.  


 Conflict Resolution: PLUS provides for “conflicts” and conflict resolution through a 
social forum that helps to ensure that searchers relying on information in the PLUS 
Registry are advised that certain information has been questioned. Although there is 
no comprehensive mechanism for ensuring that image license claims are correct, or 
that any rights claim made regarding an image is correct, the social response forum 
allows users to register conflicts and/or conflicting rights and ownership 
information.   


 In summary, PLUS offers an effective, neutral, inter-connected system to store and track 
rights information. Like the UPC, the ISBN, the DDEX, and the EIDR identifier systems and 
rights languages PLUS offers the primary language for licensing platforms to negotiate image 
rights. Data for the PLUS Registry system can be stored in any database, worldwide. Among the 
databases connected to the PLUS Registry API is the PLUS records database, which operates on 
a non-profit, cooperative, cost-recovery basis. This is just one of many possible, external 
databases, registries, or hubs available to users, which ideally will be inter-connected through 
the PLUS Registry API. PLUS anticipates that hundreds of thousands of websites, applications, 
and hubs will eventually inter-connect through the PLUS Registry API for registration and 
search. Thus, the PLUS Registry website is just one means by which a user can register or 
search the PLUS system.  The PLUS Registry website is attached to the PLUS Registry API to 
ensure that users have access to at least one website operated on a  non-profit, cost recovery 
basis. Overall, the PLUS Registry system is designed to support and indirectly promote 
licensing innovation through outside forums.  


 


By enabling integration with other systems, the PLUS registry and API encourage the 
development of a complete solution for photographers and image users seeking to sell and 
purchase photographs, as well as manage their license terms. The PLUS system is a highly 
effective platform that integrates easily with our own innovative licensing prototype.  


 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 99 


PLUS Interface and our Licensing Platform   


 Our project consists of a licensing platform on which photographers and image users 
can efficiently interact. It utilizes the PLUS Registry as an effective resource for making image 
data discoverable. In particular, PLUS IDs efficiently convey image rights information such that 
image data are easily discoverable without creators and registrants having to store a large 
database of photographs and their associated rights.  At the same time, a licensing platform can 
fully leverage the PLUS standards and PLUS Registry in order to maximize the effectiveness for 
all users. The prototype that we have designed provides a model for such a licensing platform. 
By automatically integrating with PLUS, our platform will enable photographers to easily 
license their work, while at the same time recording their rights information in the PLUS 
Registry. 


 By leveraging the PLUS standards and PLUS Registry rights information management 
system, our prototype provides a means for photographers to easily license their work and to 
update and manage license information. Our licensing management website creates negotiation 
and distribution platform, apart from stock photo agencies, that provides photographers a 
direct path to monetization. With the PLUS interface, this prototype offers a technological path 
forward in building a low-barrier-to entry, low-friction, low-cost, and low-friction licensing and 
registration system for photographs. 
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Table 2: Summary of PLUS Registry Features133 


 


In summary, the PLUS Registry will:  


1. Provide unique persistent identifiers for owners of visual works in all countries 


2. Provide current contact information for the owners of visual works in all countries 


3. Identify the authors and owners of billions of visual works in all countries 


4. Provide current, detailed rights information for billions of visual works in all countries, 
including general rights information and license-specific rights information. 


5. Provide access rightsholder opt-ins and opt-outs (in relation to all manner of licensing 
schemes and royalty distribution schemes) at the rightsholder level and at the asset level 


6. Allow rightsholders to declare representation by specific entities on a global level and on a 
regional level, for the purposes of licensing representation and royalty distribution. 


7. Provide orphan works search certification. 


8. Provide for identification of responsible parties after the death of rightsholders in visual 
works. 


9. Allow for queries via identifiers issued by any and all authorities, in addition to PLUS 
identifiers. AKA “id federalization.” 


10. Allow for queries via image recognition to ensure that authors, owners and authorized 
licensors can be identified even for images stripped of identifying information. 


11. Provide a means by which users of visual works may assert the right to use such works 
under agreements, policy or law. 


12. Serve as a “hub of hubs,”  globally connecting all manner of hubs, registries, databases and 
similar systems, to ensure that a search of any one system will search all connected 
systems, and to ensure that the operation of  the “connection”: 


a. is not subject to the whim of any one government or governmental agency in any 
one country 


b. is not otherwise controlled by participants any one country or region 


c. is not operated by any one industry or stakeholder group 


d. is “industry-neutral” and is impervious to undue influence by any one industry or 
stakeholder group 


e. is impervious to takeover or acquisition 


f. is conducted in a neutral, open and transparent manner  allowing for participation 
by any person or organization in any industry or region 


g. is performed on a not-for-profit, cost-recovery basis 


h. is as efficient as possible so as to minimize costs of operation 


                                                        


133 Jeff Sedlik, Email to Copyright Practicum, July 20, 2015. 
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i. is operated without bias as to legal and legislative issues or perspectives 


j. is accessible via API to a variety of systems operated on a non-commercial or 
commercial basis by a variety of persons and organizations in all countries 
(subject to security controls and to the permission of registrants where applicable) 


k. allows for access via a variety of third-party interfaces – whether websites, digital 
asset management systems, or mobile apps, among others, to ensure maximum 
access to the connection 


l. Enables new business models and innovations 


m. Enables external systems to more efficiently identify rightsholders, assets, and 
rights information 


n. Enables external systems to more efficiently complete rights transactions and 
communicate rights information 
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XIV. PROOF OF CONCEPT – LICENSING PROTOCOL 
 


Introduction 


Our stakeholder analysis reveals that existing solutions are inadequate to address the 
needs of low-value, “long-tail” users who seek to license photographs. As the most popular one-
stop marketplaces for online photograph licensing, the stock photography agencies act as 
gatekeepers between photographers and users. Instead of directly connecting photographers 
and users, the agencies purchase the rights from photographers and then develop their own 
licenses which they sell to users. These licenses are often tailored to the interests of high-end 
professional photographers and high-value users, and often do not align with the needs of 
middle- and low-value individual photographers and users.  


Through the proof of concept, we demonstrate that online licensing for photographs can 
be low friction for all stakeholders. The proof of concept aims to welcome equally all 
photographers, professional or amateur, but targets the needs of under-served, low-value, 
“long-tail” users. The prototype builds on existing technologies with the goal of establishing 
search and payment functions for a robust database of photographs and images. The primary 
innovation focuses on the licensing process as the heart of the online marketplace. 


Our licensing protocol offers a user-friendly, efficient venue for both photographers and 
users, reflecting findings from stakeholder interviews134 as well as our study of the licensing 
processes of stock photography agencies.135 As a way of distilling the prototype for a 
representative user, we focus on the use of photographs and images in online blogs. This 
representative user illustrates the low-value, long-tail market.  


This section offers a general overview of licenses in an online marketplace, and then 
elaborates on a set of licenses for the use of photographs in online blogs based on a framework 
of six general licensing term categories. The section includes a flowchart that illustrates the 
simple licensing mechanism for the proof of concept. The section concludes with next steps to 
further develop customized licensing protocols for an array of user needs.  


A. Overview of licenses in an online marketplace 


To balance between scalability and flexibility,136 licenses used in an online marketplace 
should comprise two parts, namely (a) a small number of variable terms and (b) a list of 
mandatory terms of use. While some flexibility allows users to choose the variable terms that 
best suit their needs, the process remains relatively simple and user-friendly.  


                                                        


134 See Section II, “Stakeholder Analysis.” Also, special thanks to Jeff Sedlik, founder of PLUS and a seasoned 
photographer, for extensive conversations about the online licensing landscape and stakeholder needs. In 
future research, the Practicum will work with PLUS to distribute a licensing needs survey and extend our 
sample size. 


135 See Section VIII, “Interoperability,” describing image licensing through stock photography agencies. 


136 For the needs on balancing between flexibility and scalability, see “Options and Tradeoffs,” Section III 
“License Terms.”  
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Our licensing protocol aims at flexible, customized licenses. Rather than a generic set of 
variable terms and mandatory terms of use, a licensing protocol should offer customized 
licenses for different user needs. The significance and relevance of a licensing term varies with 
the particular use of a photograph. For instance, geographical limitations are irrelevant and 
unworkable for photographs used in online blogs due to the relatively borderless nature of the 
Internet. The condition of geographical limitations, however, may be important for 
photographs included in a printed magazine advertisement. In addition to inapplicability of 
terms, there are varied expectations and norms in different usages. For instance, while trust in 
a licensing protocol may not be significant to low-end bloggers, trust is a crucial component for 
photographs used in large budget advertising campaigns. These variable factors demonstrate 
the importance of customizable licenses.  


B. Customized licenses for images used in blogs 


Our prototype develops a set of simple licenses based on the needs of both bloggers 
who desire to use photographs in their blogs and photographers who are willing to let their 
photographs to be used in blogs. Our simple licensing protocol identifies both the variable 
terms and the mandatory terms of use, relying on the framework of the following six general 
categories of licensing terms identified in Section III: 


1. Permitted users;


2. Permitted media;


3. Number of copies;


4. Regional constraints;


5. Duration; and


6. Prohibited uses/ exceptions.


Not all of the categories are equally relevant across different uses of photographs. The 
relevance of each category depends on the characteristics of a particular use. For instance, the 
use of photographs in blogs is relatively simple in terms of permitted users in that no entity, 
other than bloggers, needs to be licensed to enable the use. Similarly, as the Internet is global, it 
is unrealistic to impose any regional constraints on the use of photographs in blogs. While 
these categories provide the basis for an array of licensing protocols beyond this current focus 
on bloggers, our discussion centers exclusively on licensing between bloggers, as users or 
licensees, and the photographers who will permit such use of their work, as licensors. 


1. Permitted users


Any license concluded in the online marketplace between a blogger and a photographer 
should enable a blogger licensee to reproduce and display the licensed photograph in her 
online blog. Display of the photograph is, after all, why the blogger came to the marketplace in 
the first place. Photographers who are willing to license for the particular use should have 
similar expectations. Thus, reproduction and display of the licensed photograph in an online 
blog is a necessary component of the mandatory terms of use for our prototype license.  


As far as permitted users are concerned, there does not appear to be any need for any 
third party to be granted rights to facilitate use. In other words, bloggers themselves, but no 
third parties, are the permitted users under the licenses. 
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2. Permitted media 


 As the license is solely for inclusion of a selected photograph in an online blog, the 
mandatory terms of use should clarify that the license does not permit the user to make or 
authorize any physical copy (i.e., non-online reproduction) of the photograph. 


  Not all blogs are equal in the eyes of photographers. Photographers are generally 
concerned about whether their photographs are used in a commercial or non-commercial 
manner. Very often, photographers demand a higher fee for a commercial use. Thus, as a 
variable term, the prototype asks users to indicate whether their use of the photograph is 
commercial or not.  


The term “commercial” has varying definitions,137 yet photographers must rely on it as a 
boundary for licensing their photographs. According to the PLUS Glossary of Picture Licensing, 
“commercial” is “a descriptor for image uses that are part of sales or marketing efforts.”138 For 
clarity, the marketplace can further elaborate the definition by highlighting that the definition 
encompasses the reproduction or display of the licensed photograph in a blog on which third-
party advertisements are shown (e.g., through Google AdSense).  


Any license should avoid ambiguities in using terms that may lead to misunderstandings 
between licensors and licensees – or photographers and users. As a way of securing a 
foundation for our licensing terms, we rely on definitions in accordance with the PLUS Glossary 
of Picture Licensing. We specify those definitions as needed in describing the licensing 
protocol.  


3. Number of copies 


 The number of copies is a direct measurement of the extent to which the user has the 
licensed right of reproduction or public display. It is, however, not easy to measure number of 
copies in the context of using a photograph in a blog. While past – or average -- monthly views 
on a blog may approximate the number of copies, there is no guarantee that future views will 
be consistent with past monthly viewing numbers. In some instances, a photograph used on a 
blog may draw significantly more traffic than past averages. Although further adaptation will 
be needed to customize licenses for certain photographs, the number of copies based on past 
views offers a starting place for a simple license. 


 Photographers generally prefer to be compensated according to the actual usage of 
their works.139 Thus, the licensing fee should peg directly to the number of views of the 
photograph. This type of access is achievable if, instead of permitting bloggers to download the 
licensed photograph after payment, the licensing mechanism provides only an embeddable link 
to the photograph. The number of views of the photograph can be accurately recorded by the 
number of times the link to the photograph is loaded.  


                                                        


137 For instance, some users believe that copyrighted works for individual use, not commercial entities, 
constitute non-commercial use. Vice versa, some creators think that use of a copyright by a commercial entity, 
even for internal use, constitutes commercial use. Still more debates focus on whether or not a copyrighted 
work that is used by a non-profit organization for fund-raising purposes should be classified as commercial. 


138 Definition of “commercial,” PLUS Glossary of Picture Licensing, 
http://www.useplus.com/useplus/glossary_term.asp?pggl=1&tmid=10930002.  


139 Jeff Sedlik in his briefing with Copyright Practicum, May 7, 2015. 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 105 


 One necessary consequence of providing a link to the photograph, instead of allowing a 
full download, is that the licensee will not be able to edit the photograph. It means that no 
derivative work can be created from the photograph. Indeed, photographers are generally 
opposed to authorizing derivative works based on their photographs, as they would like to 
retain control of how their photographs are used. Thus, the prototype licenses specify that no 
derivative work can be created from a licensed photograph.  


The license pricing model consists of (a) a basic fee covering a certain number of views, plus 
(b) a variable amount depending on the subsequent number of views. The basic fee is charged 
when the user checks out, after which she receives the link to the photograph. The subsequent 
payment (if any) can be charged monthly. 


4. Regional constraints 


 Because the Internet is borderless, it is difficult to impose any regional constraints on 
licenses for photographs in online blogs. Although certain licenses for photographs used on 
commercial websites stipulate regional constraints based on where the company’s customers 
are located,140 regional constraints are not meaningful for many bloggers. For simplicity and 
clarity, the prototype states explicitly that the licenses are global and not subject to any 
regional constraints. 


5. Duration 


 Photographers prefer licensing terms that enable them to control the rights to their 
photographs and, thus, they generally reject perpetual licenses.141 Consumers, on the other 
hand, may prefer unrestricted usage rights. To strike a balance between a blogger's preference 
for unrestricted usage rights and a photographer's preference for flexible terms and the right to 
termination, photographers should retain the option to terminate the licenses granted in the 
online marketplace. Thus, our prototype permits photographers to terminate a license by 
submitting a 30-day written notice to the user at any time following the first 6 months of the 
license. Upon the end of the 30-day period, the link to the licensed photograph will be 
deactivated, regardless of the accumulated number of views. Even if the blogger fails to remove 
the link embedded in his blog, the photograph will no longer be displayed in the blog. Instead, 
there will be a message stating that the license has expired.  


6. Exceptions to Usually Prohibited Uses 


 Because the prototype targets the long-tail market, the licenses should include the usual 
terms about exceptions to usually prohibited uses for simplicity. They are uncontroversial to 
the majority of the bloggers. For instance, it is highly unlikely that bloggers would mind that 
the rights licensed are non-exclusive, non-transferrable, and non-sub-licensable, nor would 
bloggers typically be concerned about restrictions on removing metadata from the 
photographs. 


                                                        


140 Sedlik briefing with Copyright Practicum, May 7, 2015. 


141 Sedlik briefing with Copyright Practicum, May 7, 2015. 
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In sum, the licenses for the use of photographs in blogs will consist of only one variable 
term, namely whether the use of the photograph in the blog is commercial142 or not. The 
licenses will further contain the following list of mandatory terms of use: 


(i) The license authorizes worldwide 143  reproduction 144  and display145  of the 
photograph in an online146 blog (subject to other terms and conditions in the 
license). No print147 can be made.  


(ii) Attribution of the photographer is required. 


(iii) The photographer can terminate the license by giving 30-days written notice at 
any time following the first 6 months of the license.  


(iv) Any right granted under the license is non-exclusive148, non-transferrable149 and 
non-sub-licensable150.  


(v) No derivative work151 of the photograph can be created. 


(vi) Metadata152 of the photograph cannot be removed. 


142 “Commercial” is understood as “A descriptor for image uses that are part of sales or marketing efforts.” 


See “Commercial” in the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/useplus/


glossary_term.asp?pggl=1&tmid=10930002. 


143 “Worldwide” is to be understood as “any country in the world”. See the definition of “Worldwide use” in 
the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/useplus/glossary_term.asp?


pggl=1&tmid=47300000. 


144 “Reproduction” is to be understood as “The act of copying or the condition or process of being copied.” 


See the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/useplus/


glossary_term.asp?pggl=1&tmid=44600000. 


145 “Display” is to be understood as “[exhibit] for groups of people to view, generally, but not always, in 
public”. See the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/useplus/


glossary_term.asp?pggl=1&tmid=28160001. 


146 “Online” is understood as “Media, information or digital data that exist on a computer or network of 
computers.” See the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/useplus/


glossary_term.asp?tmid=18570002. 


147 “Print” is understood as “A photographic black and white or color image that is reproduced on paper 


using either film-based or digital methods.” See the PLUS Glossary of Picture Licensing, available at http://


www.useplus.com/useplus/glossary_term.asp?tmid=27000004. 


148 “Non-exclusive right” is understood as “A legal claim, title, or privilege granted by a licensor to a licensee 
giving official permission that does not preclude the licensor from transferring to other licensees the same 
permission within the same scope.” See the PLUS Glossary of Picture Licensing, available at http://
www.useplus.com/useplus/glossary_term.asp?pggl=1&tmid=12790000. 


149 “Non-transferrable” is understood as “When the conveyance of rights from one party to another is 
specifically prohibited” See the PLUS Glossary of Picture Licensing, available at http://www.useplus.com/


useplus/glossary_term.asp?pggl=1&tmid=16340000. 


150 “Non-sub-licensable” is understood as prohibiting the licensee from granting a further license to a third-
party. 


151 “Derivative work” is to be understood as “A work derived from or based upon one or more pre-existing 
works. An alternative version of a copyrighted work” See the PLUS Glossary of Picture Licensing, available at 
http://www.useplus.com/useplus/glossary_term.asp?pggl=1&tmid=16300000. 
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(vii) Pornographic or obscene use of the photograph is prohibited. 


(viii) The photograph cannot be used to depict personal endorsement by the model in 
the photograph (if any) or depict the model in the photograph (if any) for any 
sensitive issue.153 


C. Licensing process 


 The goal of the online marketplace is to enable low-friction licensing of photographs. 
Thus, the licensing process should be as simple and smooth as possible for both photographers 
and users.  


As photographers may be slow in responding to users’ requests, the marketplace should 
not rely on their individual input on each transaction. Instead, the online marketplace platform 
enables photographers to pre-authorize licenses (commercial and/or non-commercial) by 
stipulating the terms and prices for each photograph they upload to the platform.  


For users, the online marketplace platform streamlines licensing steps. The goal is to 
facilitate users in obtaining a license that suits their needs with only a few clicks of the mouse. 
After a user has selected a photograph in the marketplace, he will be asked how and where he 
plans to use the photograph. If he intends to use the photograph in his blog, he will be further 
asked if his use is commercial or not. Assuming that the photographer has pre-authorized such 
use, the marketplace will display a human-readable summary of the licensing terms (including 
the commercial/non-commercial use as selected by the user and the list of mandatory terms of 
use) and (at a click) the full legal text of the license. To facilitate the user’s understanding of the 
licensing terms, the marketplace will offer a glossary. If the user is satisfied with the licensing 
terms, the prototype will add the photograph with the selected licensing terms to his shopping 
cart. In any event, if the photographer has not pre-authorized the use requested by the user, or 
the user is not satisfied with any of the licensing terms, the user can opt to select another 
photograph or contact the photographer directly. A flowchart illustrating the licensing process 
from the user’s perspective appears at the end of this section. 


D. Way forward 


While this prototype focuses exclusively on bloggers as low-value, “long-tail” users, we 
believe that a simple licensing model would be helpful to high-value users as well. After all, the 
model has the benefit of decreasing transaction costs – a feature that is favorable to all users. 
Yet, to bridge the gap between our prototype and a full-fledged marketplace application, future 
researchers should expand their understanding of different users’ needs. 


To better understand users’ needs for different types of licenses, future researchers 
should conduct additional stakeholder interviews, building on the findings from the Licensing 
Needs Survey (Appendix B) and on the six licensing factors (Part B above) as a design 


                                                                                                                                                                                   


152 “Metadata” is to be understood as “Data embedded or stored within a digital image file that provides 
information about copyright, credit, restrictions, captions, keywords, or other quality characteristics, etc.” See 
the PLUS Glossary of Picture Licensing, available at 
http://www.useplus.com/useplus/glossary_term.asp?pggl=1&tmid=32400000. 


153 “Sensitive issue” is to be understood as “A topic that, when depicted visually, May be considered offensive 
to a person's sensibilities.” See the PLUS Glossary of Picture Licensing, available at 
http://www.useplus.com/useplus/glossary_term.asp?pggl=1&tmid=13100000. 
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framework. Such licenses should strive to maintain simplicity by relying, at their core, on basic 
variable terms that licensees and licensors can adapt through direct communication. Indeed, a 
primary benefit of both the online marketplace and our prototype is direct communication 
between users and photographers. As the marketplace matures, photographers and users will 
glean such further information as statistics on pricing and terms, which can aid both sides of 
the licensing equation. With careful attention to photographers’ and users’ licensing needs, the 
Copyright Office can help to grow the online prototype as a flexible, low friction licensing 
solution.  
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Illustration: Flowchart of the licensing process of the prototype 
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XV. SUMMARY OF OPTIONS AND NEXT STEPS 


 


The options and next steps proposed in each of the preceding sections of this briefing book 
are summarized in the following tables. This includes action to be taken by the Practicum as 
part of its online photography licensing project, as well as by the Copyright Office in its 
administrative role. 


 


Practicum Options for Developing Online Licensing System 


 


Briefing Book Section Summary of Options 


Problem Statement  Trusted way for photographers to record copyright 
ownership and licensing information. 


 Search function that enables users to connect photographs 
with ownership and licensing information. 


 Mechanism for photographers to track use of photographs 
online, and for consumers to keep abreast of ownership and 
licensing changes. 


Stakeholder Analysis – 
Photograph Consumers 


 Focus on either high value or low value photograph 
consumer users. 


 Pursue partnership with PLUS. 


 Offer value-add services, such as keyword and subject 
matter search, image browsing and license transactions. 


License Terms  Flexibility versus scalability – licensing solution with 
maximum flexibility and minimum scalability, or with 
minimum flexibility and maximum scalability? 


 Custom license based on a form of questionnaire. 


Licensing Strategy  Data-driven licensing approach based on standardized 
license forms with questionnaires to introduce flexibility. 


 Prediction of user preferences using accumulated user data, 
including correlations between license terms and users. 


 Tailored messaging to users based on demographic data. 
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Briefing Book Section Summary of Options 


 User-friendly interface design, inspired by Shake Mobile.


 Immediately distribute licenses to parties following
completion.


 License storage, along with notation on third party
websites.


 Partnerships with PLUS and potentially Shutterfly.


Trust in an Online Licensing 
Platform 


 Employ a data-driven approach to license terms, to create
standardized licenses with a sufficient degree of flexibility.


 Offer automated originality screening using reverse image 
search technologies.


 Facilitate efficient self-policing, also using image search.


Search Functionality  Focus on license search, rather than image search – at least
in the near term.


 Focus on the use case of photographs found via Google
Images or directly on a website, as metadata is not likely to
be have been stripped.


 Solution distinct from PLUS and other third party
platforms.


 License search function that can read a variety of license
formats.


Search Technologies  Use metadata to connect ownership and licensing
information with photographs.


 Licensing platform with metadata viewer that is compatible
with all popular metadata schemes.


 Licensing platform enables users to retrieve ownership and
licensing information embedded using Digimarc and other
digital watermark technologies.


 Employ image recognition technologies to retrieve
ownership and licensing information for photographs that
do not contain metadata or digital watermarks.


 Invite photographers to manually describe images
submitted to licensing platform, using selected keywords.


 Build custom search engine using Google’s image search.
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Briefing Book Section Summary of Options 


Interoperability  Make rights information stickier, by standardizing
metadata and using third party solutions.


 Data-driven licensing approach, including standardized
licenses with some flexibility.


 Originality testing that compares photographs submitted to
platform with those in database.


 Build a license reader.


 Enable third party services to integrate with platform,
along the lines of Creative Commons.


 Implement interoperability best practices, including
streamlining of standards, disaggregation of platform, easy 
metadata creation and an API-first strategy.


Technical Feasibility  Instead of a one-size-fits-all model, pursue strategies to
enable third party systems to interact and share
information, including with the Copyright Office.


 Search functionality that enables users to find a photograph
using keywords.


 Reverse-image search to overcome problem of metadata
stripping.


 Online marketplace for digital photographs that cuts out
stock agency middlemen.


Role of the Copyright Office - See next table 


Copyright Office Administrative Options 


Briefing Book Section Summary of Options 


Problem Statement  Develop an API that enables third parties to access
photograph copyright registration information.


 Solicit proposals and offer rewards to motivate parties to
develop photograph licensing solutions.


 Create internal system for photographers to attach
ownership and licensing information to photographs, and
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Briefing Book Section Summary of Options 


store the information in an online database. 


Stakeholder Analysis – 
Photograph Consumers 


 Consider making the results of a licensing survey public.


 Explore opportunities to stimulate the creation of high
value services not offered by existing photograph licensing
players.


 Improve or add to its copyright registration services as
regards photographs.


License Terms - 


Licensing Strategy - 


Trust in an Online Licensing 
Platform 


- 


Search Functionality  Solicit proposals to design a license search tool, and reward
the most feasible.


 Promote and raise awareness of a license search tool
among photographers and photograph users.


 Partner with image search providers to embed a license
search tool in its website.


 Take steps to curb metadata stripping by social media and
other websites.


Search Technologies - 


Interoperability - 


Technical Feasibility  Adopt an office data format for embedding copyright and
license data in photographs, potentially the PLUS format.


 Adopt the PLUS glossary and license data format. Work
with PLUS to implement necessary and desirable changes
to the glossary and data format.


 Take steps to enable third party search tools to connect
photographs with copyright registration information.


 Modernize technology systems, including APIs that enable
third parties to access and use copyright registration
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Briefing Book Section Summary of Options 


information. 


Role of the Copyright Office  Improve internal technology systems to enable automated
communication between private-sector solutions and
government records.


 Encourage the use of unique identifiers for copyrighted
works.


 Contract with private entities to conduct faster and cheaper
review of copyright applications.


 Conduct and make publicly available market research
regarding photograph licensing solutions.


 Propose legislation to encourage private investment.


 Make policy changes to increase efficiency of copyright
registration for visual works.


Practicum Next Steps 


Briefing Book Section Summary of Next Steps 


Problem Statement - Complete 


Stakeholder Analysis – 
Photograph Consumers 


 Continue to examine relevant stakeholders, and deepen
understanding of their practices as regards photograph
licensing.


 Implement licensing needs survey with PLUS and the
Copyright Office, to leverage their scale and relationships.


 Refine photograph consumer focus to address the needs of
high-value as well as low-value users.


 Test the use case of any licensing platform we create,
including what is necessary and technologically feasible.


 Determine the value proposition of any licensing platform
for users.


License Terms  Issues for further research:


Could standardized licensing terms that do not relate to price
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Briefing Book Section Summary of Next Steps 


be anti-competitive? 


How can license terms best account for online use, including 
terms relating to region, duration and extractability? 


Could (and, if so, should) a public photograph-licensing 
solution affect the scope of the fair use doctrine? 


Licensing Strategy  Continue to gather further information regarding initial 
niche content-creator user type, via interviews, surveys
and review of common license terms.


 Collect input from the Copyright Office on initial version of
standardized license for niche user type, including PLUS
license terms.


 Test license until users have consensus on viability.


 Pilot licensing system focusing on niche user type, and test
variations for further users.


 Following launch of licensing system, collect data to model
predictions regarding user license preferences.


Trust in an Online Licensing 
Platform 


 Conduct further research on niche consumers’ (bloggers’)
needs. Conduct further research among additional target
consumers.


 Collect and analyze warranty and indemnification terms in
licensing agreements.


 Conduct user surveys regarding trust-related needs, and
analyze discord with industry standards.


 User surveys should focus on differences in user needs
between online and conventional licensing, with special 
attention to seller-related risk.


 Investigate ability of government entities (and contractors)
to license a patented originality screening mechanism.


Search Functionality  Draft a series of simple licenses for photographers.


 Research technologies to enable photographers to embed
license information in photographs.


 Enhance platform interface with PLUS.


 Document the different types of licenses any license reader
should read, and associated technical requirements.
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Briefing Book Section Summary of Next Steps 


 Document core elements of a license search tool.


 Build a license search tool that can read the most common
image license forms.


Search Technologies  Conduct further research regarding embedding metadata
into photographs.


 Explore how to attract photographers to register with
prototype licensing platform


 Explore API interface that would enable platform to access
the Copyright Office registry.


 Explore how to encourage photographers to embed
metadata and/or apply watermarks to photographs.


Interoperability  Carry out user experience survey to identify key areas of
satisfaction and complaint of photography licensing users.


 Further explore an API-first strategy that would allow
platform integration with the Copyright Office registry.


 Research API management vendors, including CA SOA
Software and Apigee.


Technical Feasibility  Conduct further research into PLUS’ integrations with its 
partner organizations.


 Investigate why Google Image has not introduced PLUS as 
an advanced image search filter as per Creative Commons.


 Continue working with Code the Change to enhance
licensing prototype platform.


Patent Issues  Examine existing patents that may overlap with proposed
licensing system


Role of the Copyright Office  Research costs of rebuilding the Copyright Office’s
information technology systems.


 Consult with Copyright Office regarding its willingness to
improve its information technology systems, and any likely
timelines.


 Conduct user surveys and testing to determine average
times for users to submit copyright registration application
for photographs, and compare with times for proof of
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Briefing Book Section Summary of Next Steps 


concept platform alternative. 


 Conduct survey to determine whether content creators
would be more likely to see copyright registration of the
process as simpler and/or cheaper.


 Analyze potential costs to the Copyright Office to outsource
registration to private parties.


 Consider the implications of any photograph licensing
platform for fair use.


 Study the failed orphan works legislation introduced in
2008, to better understand why it was not implemented.


 Compare the Copyright Office’s registration processes to
those of other countries, including Canada, Germany and
the United Kingdom.
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Appendix A – Summary of Topics and Resources Considered – 
Winter 2015 
 


The following is a summary of topics and resources considered by Practicum students during the 
Winter 2015 quarter. 


 


1.  Users 


(a)  Owners/photographers  


 Types of photographers (February 12) 
 Lessons from Christopher Reed, Copyright Workflow for Photographers (2014) (December 


19) 
 Further lessons from Christopher Reed email (January 21) 
 Analysis of photographer workflow (February 12) 
 Analysis of key needs (January 9) 


 


(b)  Consumers of photographs 


 Types of consumers, ‘long tail’ versus ‘short tail’ (February 12) 
 Analysis of key needs (January 9) 


 


(c)  Next steps for Spring Quarter 


 Proposal to focus on ‘long tail’ (February 5) 
o Enables us to put complex trust issues to one side 
o Idea to pick a test market for small-scale beta test (e.g. bloggers) 


 


2.  Existing players 


(a)  Image search 


 GoogleImages (January 15, February 5) 


 


(b)  Social media 


 Facebook (January 15, February 5) 
 Flickr (image-sharing) (January 15) 
 Instagram (image-sharing) (January 15) 
 Pinterest (image-sharing) (January 15) 
 Tumblr (blogging) (January 15) 


 


(c) Other products/services 


 Shutterfly (image books) (January 15) 
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(d)  Image stock agencies 


 Corbis (January 15) 
 iStock (Getty) (January 15) 
 ThinkStock (Getty) (January 22) 


 


(e)  Licensing-specific solutions  


 Creative Commons (January 15, February 5) 
 Image Rights International (January 15) 
 Ozmo (January 15) 
 PLUS (January 15) 
 SALLIE (Stanford All-Image Exchange) (January 15) 


 


(f)  Tracking use 


 PicScout (January 15) 
 Digimark (February 5) 


 


(g) Other solutions 


 Copyright Hub (December 19, February 26) 
 SIPX (February 19) 


 


(h)  Next steps for Spring Quarter 


 Further discussions with PLUS (February 4) 
 Copyright Hub - photography demo (February 26) 


 


3.  Licensing 


(a)  Lessons from existing players 


 Tumblr – link to sites where can purchase images (January 15) 
 Flickr – easy to use (January 15) 
 Corbis – standard stock licenses (January 15) 
 iStock – one option, all uses (January 15) 
 Creative Commons – standardized (January 15) 
 SALLIE – non-commercial university purposes only (January 15) 
 PLUS  


o Jeff Sedlik email, comments on royalty free model (February 4, All):  
‘At first glance, simple, frictionless, fewer choices.  In reality, permissions, 
constraints and duties are far more complex, making compliance onerous, 
near impossible.  Avoid judging the license model by user interfaces.  Royalty 
free simple moves constraints and obligations into the terms and conditions.  
Royalty free is prominent among stock agencies.  A typical user would assume 
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that the license includes unlimited use in unlimited media, without restriction.  
However, constrains and duties buried in GettyImages royalty free license 
terms…’ 


o ‘Data-driven’/personalized licenses (February 5) 
o Limitations of PLUS licenses – warranties, pricing (February 5) 
o Need for ‘click-through’ (February 5) 


 


(b)  Academic literature 


 
 All of this has happened before and all of this will happen again:  Innovation in copyright 


licensing 28 Berkeley Tech. L. J. 1447 (2014) (innovations in licensing, approaches by Getty, 
YouTube and Amazon (Kindle) (February 27) 


 


(c)  Available technologies 


 
 ‘Off the shelf’ software, including for payment – examples (February 5) 
 Literature on relevant software, including for payment (January 15) 


 


(d)  Next steps for Spring Quarter 


 Preliminary recommendations for our solution (January 15) 
 License questionnaire (February 5, 12) 


 


4.  Search 


(a)  Lessons from existing players 


 SALLIE – provision of owner information (January 15) 
 Corbis –advanced functionality (January 15) 
 Flickr – Provision of contact information (January 15) 
 PLUS - limitations of approach to search (February 5) 


 


(b)  Next steps for Spring Quarter 


 Preliminary recommendations for our solution (January 15) 


 


5.  Monitoring use/compliance 


(a)  Available technologies  


 Metadata and digital watermarks (February 5) 
 Image recognition technology, including developed at Stanford – examples (February 5) 


 


(b)  Lessons from existing players 
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 GoogleImages - report infringing use, metadata, watermarks (January 15, February 2) 
 Facebook, Instagram – take down (January 15) 
 Tumblr – attribution, re-posting (January 15) 
 PicScout – metadata, fingerprinting, tracking use (January 15) 
 Image Rights International – tracking works, fingerprinting, web crawler, service to recover 


damages (January 15) 
 iStock – some patrolling of use (January 15) 
 PLUS – three-pronged approach, how can we complement? (February 5) 
 Creative Commons - metadata only (February 5) 


 


(c)  Next steps for Spring Quarter 


 Preliminary recommendations for our solution (February 5) 


 


6.  Trust 


(a)  Lessons from existing players 


 Ozmo – credit card information required to search (January 15) 
 Corbis – some images unavailable without registration/payment (January 15)  
 iStock – credit card details, payment required upfront, indemnity if comply with terms of 


use (January 15) 
 PLUS – warranties, issue of right of publicity (February 5) 
 Creative Commons – limitations for trust (February 5) 
 GoogleImages – use of disclaimers (February 5) 


 


(b)  Next steps for Spring Quarter 


 Preliminary recommendations for our solution (January 15) 


 


7.  Integration 


 


(a)  Lessons from existing players 


 Creative Commons - relationship with GoogleImages (January 15) 
 GoogleImages – relationship with Creative Commons, PLUS, need for us to integrate with 


Google (February 2) 
 PLUS - limitations of partnering with PLUS (February 5) 


 


(b)  Next steps for Spring Quarter 


 Preliminary recommendations for our solution 


 


8.  Copyright Office/legislation/policy 


(a)  Existing legislation/policy 
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 US Copyright Office, Compendium of US Copyright Office Practices (2014, 3rd Ed.) (January 9, 
Nick)  


o How Government can use private data, and the Copyright Office can cooperate with 
private actors 


o How the Copyright Office can improve the registration system for photographers 


 


 How Governments works with voluntary industry standards (January 15) 
o Law is favorable  
o Voluntary consensus standard 
o Agencies can use private, non-consensus standards 


 


 Restrictions on contracting out (February 5) 
o NGOs/private entities 
o Ban on personal service contracts  
o Inherently governmental activities  
o Significant discretion  


 


(b)  New developments 


 


 US Copyright Office releases report on document recordation 565 Copyright NewsNet (Jan 7., 
2015) (January 7) 


 


 US Copyright Office releases report on technical upgrades project 569 Copyright NewsNet 
(Feb. 19, 2015) (February 19) 


 


 Tamlin Bason, More control for Copyright Office?  House lawmakers discuss how best to 
provide the Copyright Office with the resources and autonomy that it needs to meet user 
demands 89 PTCJ 1129 (Feb. 26, 2015) (February 27) 


 


 Tamlin Bason, Development:  The Copyright Office, in a report detailing much needed 
technological upgrades, seeks more autonomy over its IT systems, which are currently 
controlled by the Library of Congress 89 PTCJ 1128 (Feb. 26, 2015) (February 27) 


 


(c)  Other 


 


 Microsoft, Submission of comments to Copyright Office’s Notice of Inquiry regarding strategic 
plan for recordation of documents (Mar. 14, 2014) (February 26) 
 


 Andrea Shutz (Counsel, Policy and International Affairs) talk on March 16 (February 25) 







Stanford Law School –Low-Cost Licensing for Photographs in the Digital Age 


 123 


 


Appendix B – Licensing Needs Survey 
 


1. What do you consider yourself primarily to be? 


 


a. A creator/licensor of photographs 


b. A user/licensee of photographs 


 


2. CREATORS:  Please check all of the following formats in which your own photographs have 
been previously used or licensed: 


 


a. Print advertising 


b. Digital advertising 


c. Printed promotional projects 


d. Internal corporate presentations 


e. Film/television 


f. Books 


g. Printed publications for editorial purposes with attribution 


h. Printed publications for editorial purposes without attribution 


i. Online publications – News 


j. Online publications – Other (blogs and other non-promotional websites) 


k. Prints (not for resale) 


l. Items/prints for resale 


m. Electronic templates for resale 


n. Part of a trademark or logo 


o. Other 


 


3. USERS:  Please check all of the following ways you have previously used or licensed 
photographs: 


 


a. Print advertising 


b. Digital advertising 


c. Printed promotional products 
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d. Internal corporate presentations 


e. Film/television 


f. Books 


g. Printed publications for editorial purposes with attribution  


h. Printed publications for editorial purposes without attribution 


i. Online publications – News 


j. Online publications – Other (blogs and other non-promotional websites) 


k. Prints (not for resale) 


l. Items/prints for resale 


m. Electronic templates for resale 


n. Part of a trademark or logo 


o. Other 


4. Please rank your selections from the previous question in order of frequency, with 1 being 
the most frequent use.  You may rank by dragging each selection to the correct order. 


 


[Selections will be choices from previous question pre-populated with the ability to rank from 1 
to last in order of frequency] 


 


5. Please rank these selections again in order of value, with 1 being the most 
profitable/expensive per use.  Note this is not what is most profitable/expensive in the 
aggregate; rather, it measures the relative profit/expense of each individual use. 


 


[Selections will be choices from above pre-populated with the ability to rank from 1 to last in 
order of financial importance. This assumes that financial value is the primary or  main driver of 
licensing decisions, when in fact there might be other drivers (e.g. if a creator is happy to grant 
a royalty-free license, but requires attribution or limited geographic use).] 


 


6. Please check all of the following uses of photographs that you have licensed/for which you 
have acquired a license:  


 


a. Reproduction of the photograph 


b. Ability to prepare works that are derived from the photograph 


c. Distribution of copies of the photograph 


d. Publicly displaying the photograph 


e. Other 
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7. CREATOR:  Please check the top [3] most important characteristics of a license from your 
perspective. 


 


a. Time limitations (or lack thereof) 


b. Geographic limitations (or lack thereof) 


c. Attribution 


d. Control over particular uses (e.g. obscene, pornographic, or other potentially 
offensive uses) 


e. Price 


f. Other 


 


8. USER:  Please check the top [3] most important characteristics of a license from your 
perspective. 


 


a. Time limitations (or lack thereof) 


b. Geographic limitations (or lack thereof) 


c. [other characteristic] 


d. Price 


e. Other 


 


9. CREATOR:  What kind of creator do you primarily see yourself as? 


 


a. Professional photographer – licensing photographs is my primary source of income 


b. Semi-professional photographer – licensing photographs is a supplemental source 
of income 


c. Amateur photographer – licensing photographs is not/a negligible source of income 


d. Novice – I have never licensed my photographs for any use or income 


e. Other 


 


10. USER:  What kind of user of photographs do you primarily see yourself as? 


 


a. Expert – I use and/or license photographs almost every day and for a variety of uses 


b. Proficient – I use and/or license photographs on a consistent basis OR for up to 2 
particular uses 


c. Novice – I have only used or licensed photographs sporadically for a very limited 
number of uses 
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d. Other 


 


11. What types of entities do you primarily work with in licensing of photographs? 


 


a. Corporations and/or other large institutional players (e.g. schools, publishing 
houses) 


b. Photograph stock houses (e.g. Getty) 


c. Individuals requesting public use (e.g. bloggers) 


d. Individuals requesting private use (e.g. internal corporate development) 
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Appendix C – Questions to Guide Purpose of Licensing Needs 
Survey 


 


The following high-level questions provide guidance as to the purpose of the Survey: 


1. Who is the target for this survey? Professional/repeat players?  Long 


tail/amateurs? Or both? 


 


 Impacts wording and accessibility 


 Currently drafted to appeal to individuals on both sides; might not 


necessarily take into account organizational players 


 


2. What are the overall goals of the Survey? 


 


 Understand what the main uses of photographs are (both on consumer 


and producer side) 
 


 Format – Where/in what format are photographs commonly 
used? 


 Frequency/Volume – What are the most frequent uses of 
photographs? 


 Importance – What are on average the most profitable/expensive 
uses of photographs? 


 Rights – What rights are being commonly licensed/requested? 


 
 Needs 


 


 What are the most commonly desired characteristics of a license? 
(both on consumer and producer side) 


 


 Demographic-based data 


 


 Are there certain “types” of users and creators that can be 


distilled into distinct categories? 


 What is the perception of the market, and what does it actually 


look like? 


 Basic demographic information (e.g. age, income) [Currently not 


included in the survey] 
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Appendix D – Sample Licensing Questionnaire 
 


● Permitted Users 
 


o Question 1A: Who will the purchaser-users (as opposed to the end users) of the 
image be?  (Check all that apply) 
 


▪ The purchaser, if an individual 
▪ Employee(s) of the purchaser, if a corporation  
▪ Client(s) of the purchaser 
▪ Printers  


 
o Question 1B: Approximate number of users of the image: ___ (Fill in) 


 
● Media  


 
o Question 2: In which media will the image be used? (Check all that apply) 


 
▪ Print ads 


▪ Digital ads 


▪ Printed promotional projects  


▪ Corporate presentations (AV) 


▪ Film/movies 


▪ Books 


▪ Printed publications for editorial purposes with attribution 


▪ Printed publications for editorial purposes without attribution 


▪ Online publications 


▪ Prints (not for resale) 


▪ Items for resale  


▪ Electronic templates for resale 


▪ Part of a trademark or logo 


▪ Other: (fill in) 


 


● Number of copies 


o Question 3: Number of reproductions of the image to be made: ___ (Fill in) 
 


● Regional Constraints 


o Question 4: Where will the image be used or distributed? (Check all that apply) 


▪ Online  
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▪ U.S.  


▪ Europe 


▪ Asia 


▪ Africa/Middle East 


▪ Worldwide 


▪ Other: ___ (Fill in) 


● Time 
 


o Question 5A: Start date: ___ (Fill in) 


o Question 5B: End Date: ___ (Fill in) 


 


● Exceptions to Usually Prohibited Uses  


 


o Question 6: Will the image be sub-licensed, shared, or transferred in any of the 
following ways? (Check all that apply) 


▪ Resale of the image 


▪ Part of online print-on-demand products (e.g. Zazzle, CafePress) 


▪ Printing on consumer goods for resale  


▪ Posted on social media  


▪ Posted on a website where the image is extractable as an electronic file 


▪ Allowed to be shared on a peer-to-peer network 


▪ Removing metadata or notice of copyright 


 


o Question 7: Will the use of the image be any of the following? (Check all that apply) 


▪ Pornographic 


▪ Obscene 
 


o Question 8: Will the image be used in a way that depicts the model in any of the 
following ways? (Check all that apply) 


▪ Depicting personal endorsements by the model 


▪ Depicting the model in a sensitive, unflattering, or controversial way (e.g. 
substance abuse, mental health) with a disclaimer  


▪ Depicting the model in a sensitive, unflattering, or controversial way (e.g. 
substance abuse, mental health) without a disclaimer 












Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for the opportunity to comment on the problems visual arts face in the  


 


marketplace. I'm a professional artist and have been one for several decades. As a  


 


result, I believe I have a valuable real-life perspective on how copyright law actually  


 


works in the business world, as opposed to how some legal scholars seem to think it  


 


works or how corporate lawyers and lobbyists would like it to work for the benefit of  


 


their clients. 


 


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract  


 


legal issue. Our copyrights are our assets. Licensing them is how we make our livings.  


 


Except for speaking fees, this has been my only source of income since I was 17.  


 


Although it took me several years of struggle to develop a style and create a demand  


 


for that style in the marketplace, I have thrived since the age of 23. Unfortunately, I  


 


fear that many of the changes now being proposed by orphan works lobbyists would  


 


end that kind of success for me and foreclose it to younger artists. 


 


I'll try to respond to the questions you've posed as directly as possible. 


 







1. What are the most significant challenges related to monetizing and/or  


 


licensing photographs, graphic artworks, and/or illustrations? 


 


1 


 


Two major challenges: a.) Publishers who demand that artists sign away their digital  


 


and other secondary rights as a condition of accepting assignments; and b.) Predatory  


 


competition from giant image banks. 


 


a.) Over the last three decades, many publishers have increasingly forced artists to 


 


surrender valuable digital rights to their work by refusing to give assignments to  


 


illustrators who insist on maintaining and managing those rights themselves. As a rule,  


 


these demands do not originate from art directors who may want to use a particular  


 


illustrator, but from policies enforced by company attorneys who are indifferent to a  


 


publication's design integrity and dictate to art directors that they may only use artists  


 


who agree to sign their rights away. 


 


Existing copyright law has opened the door to these abusive business practices by  


 


permitting work-for-hire contracts. When these agreements are imposed on freelance  


 







artists, they deprive the artist of authorship and designate the commissioning party as  


 


the art's creator. The artist becomes a de facto “employee" for the sole purpose of  


 


forfeiting copyright, but receives none of the benefits of "legal" employment. The artist  


 


is treated as an independent contractor in every other way: covering overhead,  


 


supplying his or her own tools of the trade, workspace, training, and covering his or  


 


her own liabilities, retirement, insurances and other costs of business. Work-for- 


hire undermines the very principles of authorship embodied in Article 1, Section 8 of  


 


the Constitution. 


 


An expert on copyright law tells me that many foreign countries do not recognize work- 


for-hire agreements. I believe it would be a step forward for American artists if the US  


 


Copyright law was amended to repeal work-for-hire imposed on independent  


 


contractors. 


 


b.) During the same three decades, giant image banks have persuaded many artists  


 


to register their work with them on the promise that they would open new markets for  


 


them. The registration fees for artists were not cheap. As a rule, they had to pay the  


 


image bank more than $150 per image to accept the work, but even where registration  


 







was free, the house ate into royalties with processing fees, maintenance fees and  


 


other costs. 


 


Yet instead of opening new markets for artists, as promised, the image banks invaded  


 


artists' existing markets, lowballing prices and selling in volume to exploit their  


 


competitive advantage. Having gotten the work free, they can sell it for anything and  


 


still profit. Even the artists who had entrusted them with work have not been spared  


 


from having to compete with them. In addition to making artists compete with lowball  


 


2 


 


prices for their own clients, I'm told that image banks retain commissions that range  


 


from 50% to 90%. This means stockhouse artists are often left with nothing more than  


 


a small fraction of a low fee to replace the full commissions that had once given all of  


 


us so much opportunity to do original work. 


 


In less than a decade these commercial registries have radically undermined the  


 


markets for creative artists and there is every reason to believe that if registration is  


 


reintroduced as a condition of protecting our work that the new for-profit registries  


 







would act in the same ruthless way. 


 


2. What are the most significant enforcement challenges for photographers,  


 


graphic artists, and/or illustrators? 


 


The two major challenges to copyright enforcement are a.) the high cost of legal fees  


 


in an infringement lawsuit; and b.) the orphan works policies now being proposed  


 


again to Congress. 


 


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a  


 


contingency fee lawyer. I asked a full-time copyright litigator to explain the changes  


 


that would result from orphan works legislation. Here's how she explained the  


 


situation: 


 


"Scenario One: Under current law, a copyright owner who has registered  


 


his copyright can get statutory damages and attorneys fees. As a result,  


 


it is possible to find a contingency fee lawyer to take these cases (i.e.,  


 


copyright owner doesn't have to pay lawyer). In addition, the copyright  


 


owner usually finds that he gets more in settlement than he pays in legal  


 







fees. 


 


"Scenario Two: If a copyright owner has NOT registered his copyright,  


 


he can only get actual damages. It is usually impossible to find a  


 


contingency fee lawyer for these cases. Moreover, it is often not wise for  


 


the copyright owner to litigate these cases anyway, because the  


 


settlement value is so small. 


 


"Under the orphan works legislation, ALL infringement scenarios would  


 


be, as a practical matter, Scenario Two." 


 


That's because under an orphan works scenario, ANY infringement might turn out to  


 


be an orphan works infringement. So unless all copyright attorneys were forced by law  


 


3 


 


to handle such cases pro bono, they would have no incentive whatsoever to take ANY  


 


infringement case. In effect, orphan works law would be delivering a decisive legal  


 


advantage to all infringers, including bad actors. 


 


b.) I asked another attorney to explain how a copyright small claims court would work: 


 







"By limiting remedies, the orphan works proposals would create a no- 


fault license to infringe. So let's look at a hypothetical small claims action  


 


that I might be obliged to bring in the future. In the 1990's, I licensed a  


 


series of pictures for one-time use for a corporate annual report.  


 


Copyright notice and credit are almost always omitted by art directors for  


 


annual reports and almost always for advertisements, in spite of the  


 


wishes of the artist to preserve his credit. Now, let's say I registered my  


 


copyright in the work as part of a group registration, the title of which  


 


was based on the annual report. I subsequently licensed some of these  


 


pictures for exclusive use in various ads in the United States and I make  


 


it a practice never to license my work for inexpensive or distasteful  


 


products. 


 


"But let's say an infringer finds the annual report. He likes the pictures,  


 


sees no credit, and does a good faith search that fails to identify me as  


 


the owner of the copyright. He begins selling cheap products bearing my  


 


art. Under current copyright law, my remedies would include statutory  







 


damages, attorneys' fees, impoundment, and injunction for this flagrant  


 


infringement because it's damaged my exclusive right to license my work  


 


in high-end markets. 


 


"But in small claims court, my remedy would be what? Reasonable  


 


compensation for use of my work on cheap items, and even this would  


 


be limited by whatever maximum the small claims court might set, and it  


 


would be constructed not to deprive the infringer of the profits he made  


 


in reliance on a so-called failure to locate me. 


 


"Without the deterrent of statutory damages and attorneys' fees, and  


 


without a permanent injunction against repeat offenses by the same  


 


infringer, this experience would now act as an incentive for the infringer  


 


to exploit other uncredited, and therefore effectively orphaned, images  


 


by other artists. In effect, he has discovered that infringing artists is a  


 


rational business decision, and this would be the same for other  


 


infringers." 
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3. What are the most significant registration challenges for photographers,  


 


graphic artists, and/or illustrators? 


 


In four words: volume, expense, paperwork and time – and if the US returns to the bad  


 


old days of registration, ruthless competition from the registries themselves. 


 


According to biography.com, Isaac Asimov was one of the most prolific authors of all  


 


time. Yet even he wrote fewer than 500 books. That is an extraordinary volume of  


 


work for one writer, but many graphic artists produce that many images (including  


 


published and unpublished works) in a year. For example, Picasso died in 1973 and  


 


yet 42 years later, the teams cataloging his works have still not even enumerated his  


 


output. Over the course of a career, a moderately prolific artist will produce thousands,  


 


or tens of thousands of works. To register those images, the artist would have to  


 


locate them, unframe them if necessary, scan them, spot them, color correct them,  


 


keyword and catalog them, return them to their files or frames, add metadata and fill  


 


out registration forms for each one for at least two registries. All of that would take  







 


thousands of hours. And all this non–income-producing time would have to be stolen  


 


from time that the artist would otherwise be using to create new work. 


 


In my own case, I've been a professional artist for over 40 years. Most of my work was  


 


done under the existing copyright law, which did not require me to register anything.  


 


To comply with the kind of provisions proposed in the Shawn Bentley Act, I would  


 


estimate – based on my own experience digitizing work – that it would cost me over a  


 


quarter million dollars and take me at least a decade to comply with the law. There is  


 


no way I can afford that expense, and at my age, the thousands of hours I would have  


 


to commit to the effort would effectively end my creative life. Worse, it would make me  


 


the unpaid employee of the registries. They would not only be getting my art for free.  


 


The law would force me to spend my time and money processing it for them. Then  


 


they would charge me maintenance fees and commissions for clearing my rights for  


 


clients – clients, who at the moment are still mine but would in time become theirs.  


 


There is no way I would comply with a system like that even if I could afford to. 


 


I realize that by refusing to comply with a law that could end my career I might be  







 


ending my career anyway. Under the Shawn Bentley provisions, there would be no  


 


way I could stop infringers from harvesting my "orphans" and Photoshopping them into  


 


cheap "derivatives." I and every other artist in the world would then have to compete  


 


at a disadvantage against commercial infringers licensing ghosts of our own works. 
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I began my career under the pre-1976 Copyright Act and as a result, most of the  


 


published work I did during those first 10 years is owned by former clients. That  


 


means they own both the original art and the copyrights. They can – and do – legally  


 


sell and license that work to others without my knowledge or consent and they owe  


 


me nothing. In addition, if I should want to republish that art myself, I would effectively  


 


have to license it from them. I've never complained about this. That was the law we  


 


worked under in those days. 


 


But the 1976 Act was a definite improvement for artists. Although it is hardly perfect, I  


 


could not have had the career I've had without it. The new proposals would be worse  


 


for us than the pre-76 law. The new technologies available to infringers would make it  







 


worse. And so if these proposals are ever enacted into law, when young artists in the  


 


future ask me for career advice, in all good conscience, I would have to tell them to  


 


consider another career. 


 


The best solution for artists would NOT be to re-introduce registration, but to do away  


 


with it entirely, as has been done with copyright registration in the rest of the world. 


 


  


 


4. What are the most significant challenges or frustrations for those who wish to  


 


make legal use of photographs, graphic art works, and/or illustrations? 


 


Like most artists, I sometimes use photographs and works by other artists as  


 


reference or inspiration. But as a rule I rely on my own sketchbooks, photos I take  


 


myself and imagination. My published work has always been the work of my own  


 


hands. I do not do collages for publication and I don't sample or mashup other  


 


people's work in my own. 


 


My only public use of other people's material is the fair use I make of it on a blog. On  


 


it, I occasionally write about the work of some artist I admire, pay tribute to the work of  







 


a colleague who has died, or write about the place of graphic art in the long history of  


 


art in general. In those cases where I include images, I credit the sources and provide  


 


links where available. If I can't credit some work that I'd like to use, I use a work I can  


 


credit. 


 


In a similar vein, I'm aware of multiple blogs where other people have used my work in  


 


similar non-commercial postings. In every such instance of which I'm aware, the  


 


authors of these blogs have credited me, and I have never objected to such uses. So,  


 


based on this experience, I would suggest that where the current copyright law is  


 


working, it is working as intended, compelling a certain rigor regarding the use of work  
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that I fear will be lost entirely if the laws currently being proposed are liberalized to  


 


permit massive commercial infringement. 


 


Libraries and museums, of course, would probably require more latitude than I should  


 


be given, for archival and preservation purposes. But it is my understanding that in  


 


their most recent filings with the Copyright Office, they believe that recent legal  







 


decisions expanding fair use exceptions are all they need for their purposes. If that's  


 


the case, then the original justification for orphan works legislation has vanished and  


 


the cause stands exposed as simply a drive to permit the commercial infringement of  


 


copyrighted art by working artists. And since there can be no just excuse for that, I,  


 


like most of my colleagues, believe that the orphan works crusade should be dropped  


 


and copyright law strengthened to "promote the useful arts." 


 


5. What other issues or challenges should the Office be aware of regarding  


 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 


There are many, but let's cite only two here: a.) the claim that there is already a viable  


 


visual arts registry that would benefit artists; and b.) the black hole that is reprographic  


 


and other secondary rights licensing in the US. 


 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there  


 


is already a "credible" visual arts registry that "functions as a 'hub' connecting  


 


registries in eighty-eight countries, and provides both literal and image-based  


 


searches." 







 


Stated this way, it might suggest to Congress that such a registry actually exists, that it  


 


is stocked with artists' images, and is ready and able to start licensing those images to  


 


the world. If this is what you've been told, I'm afraid you have been misinformed.  


 


There is no such thing. 


 


I am one of the most prolific published artists of the last 50 years, with multiple  


 


awards, a client list that includes nearly every major publication in the country and a  


 


place in the Illustrators Hall of Fame. If there were such a registry I would know about  


 


it, and if I thought it would be beneficial to my interests, my work would be in it. But I  


 


know of no such registry and neither do any of my colleagues. 


 


I am, of course, well aware that there are many wannabe registries, beta sites, etc.,  


 


including some that I believe to be well-meaning. But not a single one of them is even  


 


remotely ready to start licensing work to the public. And even if someday they  


 


7 


 


ultimately develop the necessary technology – it would still take decades for artists to  


 


load up their works – if they could afford to. 







 


Here's what I've been told by an expert on the subject: 


 


"Even if there were a fantastically easy and cost effective means of  


 


scanning and placing works into a searchable database – which existing  


 


registries CANNOT do -- that would not solve the problem of all the pre- 


existing works for the last 70 years that are still under copyright.  


 


Scanning and digitizing such works would be impossible with any  


 


conceivable technology." 


 


And here's what another expert told me, the creator and former owner of one of the  


 


most widely respected artists directories in the graphic arts field: 


 


“ [T]he concept of creating an inclusive, cost effective database for  


 


imagery is impossible. I represented 400,000 images, had 500 portfolios  


 


of artists online, verified listings of 50,000 graphic artists, and I know the  


 


time and cost for creating databases. Not possible.Not feasible. Not cost  


 


effective. And if there were multiple, smaller databases, not workable.”  


 


  


 







I have no doubt that one or more of the wannabe-registries could swell its inventory  


 


overnight by making sweetheart deals with giant image banks to locate their images  


 


there: these corporations have the money and resources to do it. It could then present  


 


itself to the world as a "credible" registry, and works not found in the registry declared  


 


orphaned. But if this should be permitted, it would only serve to sharpen the  


 


competitive edge these corporations already have over freelance artists. Yet  


 


corporations don't create. Individuals do. And if Congress chooses to certify a couple  


 


of visual art supermarkets that only corporate image banks could afford to patronize,  


 


the US government itself would be striking another blow against the small business  


 


owners who actually create new art. And in doing so, it would strike a blow against art  


 


itself, and with it, the public interest. 


 


b.) Most artists are unaware – or only vaguely aware – of the massive secondary  


 


licensing already taking place in the reprographic rights markets. We have learned  


 


that in the US this licensing has been going on for over 30 years, with combined  


 


revenues of roughly $300,000,000 annually. In other countries where royalties are  


 







distributed to artists, surveys by the International Federation of Reproduction Rights  


 


Organizations show that visual arts royalties average at least 15% of total collective  


 


fees. Yet in the US, neither I nor any of my colleagues were ever informed about this  
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potential revenue stream by anyone involved in that licensing, nor by a couple of  


 


rogue organizations who have subsequently claimed the royalties as their own "found  


 


money." 


 


Moreover, once we learned about this growing source of income – and we had to  


 


learn about it on our own – we were informed – in writing– that artists have no  


 


standing to know anything about how these royalties – derived from the work of artists  


 


– are being collected and spent. 


 


Because this has been going on under the radar for so long, the groups now taking  


 


artists' royalties may insist that settled expectations in the marketplace should be  


 


institutionalized into the new copyright law. This would be wrong because it would  


 


reward those who withheld financial information from rights holders by allowing them  


 







to claim the "orphaned" funds for their organizations, not once or twice, but for good.  


 


With the growth of digital licensing, royalties derived from these secondary licenses  


 


are growing dramatically. So unless something is first done to correct the current  


 


system, we fear that the creation of an extended collective licensing program will only  


 


serve to lock artists out of their secondary rights income forever. 


 


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of  


 


2015. It may not be a perfect solution to the current black hole that is reprographic  


 


licensing in the US, but it contains a provision that would create an honest visual arts  


 


collecting society that would begin returning lost royalties to artists. This would at least  


 


start to bring transparency, accountability and justice to artists' secondary licensing 


 


rights, and I thank the Copyright Office for recommending this bill to Congress. 








July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is Erin Rosenzweig and I have been a professional freelance illustrator for the last 
decade, much of which has been digital freelance.  Copyright is my ONLY source of security 
with my art, as I am an independant small business mostly serving independant clients and 
small studios.  I do not have the vast sums of money most powerhouse studios have, and 
therefore I am unable to register every last bit of art I have ever produced.  I have had people 
and companies infringe my work before and my only recourse has been my intrinsic ownership 
of the design’s copyright when filing claims against them so that they either stop profiting off of 
my own work or stop using the design without my permission and without financial 
compensation.  If that were to be taken away by this new law, I will not have any way to make a 
living with my art.  There is nothing in this law that actually protects the artists and creators, and 
as a result I feel like I will not be able to continue to make a living with my business should this 
bill be passed.  If the value of my art is so important to the culture then companies should not be 
trying to circumvent paying the creators for it. Below I have answered some of the questions 
that seem to be at the forefront 
 
 
What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
 We need a way to protect the artists and the people who create the very work everyone wants 
a piece of, an agency that makes sure money from the copyrights get back to the original artist. 
Right now artists are being exploited by big business and other people who want access to our 
work without paying us for it.  We need a system where artists are a part of it, not an 
afterthought thrown to the wayside.  We should not have to pay some private company so they 
can further exploit us and our clients, which is what the current law will do, thus destroying the 
small illustrators out there.   
 
What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 
 







Holding people accountable when work is stolen or infringed on.  The only recourse small 
illustrators like myself have at this point is the copyright ownership of a work when confronting 
someone or a business that has stolen a design or work and claimed it as their own is to send 
Cease and Desist letters, and then if they refuse to go to the platform or owner of the business 
stealing that work and bring it to their attention. There is such disdain for artists today, yet 
everyone wants our work, but for some reason we are not entitled to the same pay for our skills 
that  doctors are for their skills?  There needs to be protections in place, and agencies that work 
with and FOR artists, not just for profit or for big business.  And not just award winning artists, 
but also the little people just starting out and those of us in smaller markets. 
 
What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 
The sheer volume, and the money that would involve.  Registering a copyright for every photo, 
doodle, sketch, work-in-progress, would very quickly bankrupt anyone who wasn’t a billionaire. 
The only recourse would be to never post anything unless first it was copyrighted, which can 
take years to go through given paperwork processing times.  There needs to be a way to keep 
people from infringing and slightly changing something you created and then copyrighting that 
instead, robbing the artist of their income.  Getting a lawyer under the proposed copyright bill 
would also destroy the lives of artists, given that there’s no way they can afford to leagally 
pursue people who can simply lie about where they found something and how they found it.   
 
What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?  
 
Legalise.  The way bills are written are specifically designed to make it impossible for people 
who are not lawyers to interpret the wording.  If you don’t have a way to translate your thoughts 
and voice into legalise, people can exploit loopholes to scam artists out of their paychecks.  It’s 
already happening, but current copyright law allows us artists to have some recourse where we 
are in the right, we own our work, and we are allowed to protect it.   
 
What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 
Exploitation of artists and their work without compensation, and using art from an artist to 
misrepresent them.  We should not be forced to give up our assets and our livelihoods to 
competitors so that they can put us out of business.  We are trying to make a living with our 
skills, our years of study and practice, and we deserve the same protections and rights that all 
the other fields enjoy.   
 
What are the most significant challenges artists would face if these new copyright 
proposals become law?  







Without the copyright laws protecting artists, rather than protecting big business and special 
interests who want to infringe our works and misrepresent artists by stealing our work and using 
it without our permission and without compensating us, illustrators and artists will not be able to 
survive in this country.  If our work is so important to the public, they can afford to pay us a living 
wage, just like they would anyone else.  We are not something people are entitled to just 
because it’s inconvenient for big business to make a profit off our work.  We deserve the same 
respect any other professional gets, and that should be reflected in the laws that are written 
pertaining to our work.  We deserve to have our work protected in a way that will not leave us 
bankrupt or spending all our time registering at copyright houses.  We need a way where the 
government protects the people who produce the works everyone wants a part of, rather than 
trying to strip us of our work without compensation.  We need to be paid for our work the same 
way a mechanic is paid for his work, or a dentist, or a bank teller.  Our work is our livelihood and 
without it we and all other creators and artists will be forced out of business and likely out of the 
field of art entirely.  These new copyright proposals strip us of our rights as creators and hand 
all our hard work over the private interest groups that want nothing more than to make a profit 
off our work without paying us.  Artists need to be respected and treated as any other profession 
would, and changing the copyright law to allow anyone to use our work unless we go through 
poorly constructed systems where we have to trust that a private corporation won’t just resell 
our work to our clients and cut us out.  If you take away our ability to protect our work and our 
assets, then you essentially kill freelance digital illustration in this country and stagnate the 
culture worse than if you had let us, the artists, keep the copyrights to our works.   
 
I hope you take into consideration the tens of thousands of individual artists and small 
businesses that you would destroy if you were to privatize copyright law and leave our works 
open to public use without compensating us fairly.  If an illustration by Erin Rosenzweig is so 
important to the public, then they should pay us the same way they pay for a Starbucks coffee 
or a Dunkin’ Dounut.   
 
Thank you for your time. 
 
Sincerely, 
 
Erin Rosenzweig 
 
 
 








jonathan hunt  |  illustrator • author • designer • educator 
 
July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
My name is Jonathan Hunt and I have been a professional illustrator, author, and designer for 
the past 27 years. I make a living by creating and licensing images to clients. The Copyright Act 
of 1976 has allowed me to establish and sustain a viable career in illustration. The current 
Copyright law enables me to license selective rights to a work to multiple clients, thus creating 
a revenue stream based on existing as well as new works created for specific clients. As a 
professional in the field of illustration, the ability to own and control the use of my images is 
not the subject of high-minded academic philosophical debate— it is my literal bread and 
butter. If I cannot control the use of the works I create, I cannot make a living. 
 
Visual artists have been asked by the Copyright Office to respond to specific questions and my 
answers can be found below: 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
 More and more publishers have been demanding that illustrators sign away all electronic and 
other unspecified future rights to their work as a precondition for being hired for an 
assignment. If the illustrator wishes to retain these rights to use as a valuable stream of 
income (as we are able to do under the 1976 law), they will not get the job. Bear in mind that 
the rights these publishers are demanding are not needed to make use of the art for the 
specific job that the illustrator is being hired for. In actuality, the publisher may never utilize 
these rights. However, once the artist has signed those rights away, the artist will never be 
able to benefit monetarily from the work that they have created. 
 
These “work-for-hire” agreements that deprive artists of authorship and designate the 
publisher as the creator are never favorable to the artist. Essentially, the artist is being treated 
as if they were an employee of the company but without any of the benefits such as vacation 
time, pension or insurance. Ultimately, as publishers build massive image banks of visual 
works that they can license with no further compensation to the original creator (as many 
comic book publishers have been doing for decades), illustrators will find themselves 
competing with companies licensing the artist’s own images for far less than the artist would 
have to charge for a new work. The irony of this is that publishers try to get artists to agree to 
giving up all their rights by telling them that the work has no real value beyond the first use. If 
that were the case, then why are so many large corporations demanding the full rights to 
artist’s work? The answer is simple. Works of visual art do indeed have extensive measurable 
monetary value in the marketplace otherwise the publishers would not be so desperate to 
control it. 
 
As proof of this, I recently licensed the right to a painting I had done almost 20 years ago to be 
used as a book cover. Had I not put my name on the painting and retained control of the rights 
to it, the author would never have had the opportunity to use it on her book and I would have 







missed out on valuable income. With the recent expansion of self-publishing, I have had many 
authors contacting me directly to produce new art as well as license older works for their 
books. If I had given up all the rights to my past work, this income stream would not exist for 
me. 
 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
Under the current laws artists have a difficult time being able to find an attorney they can 
afford based on the (usually) very small damages that would be awarded to artists whose work 
has been infringed upon. Even when a work is registered with the copyright office, these cases 
tend to take an inordinate amount of time away from the artist being able to work in the studio 
and continue to make a living. Under the terms proposed in the Orphan Works Act, it appears 
that most or all of the burden of proof to determine an infringement would be on the artist, 
while the infringing party merely has to claim to have made a “reasonable search” for the 
owner of a work. No lawyer in their right mind would defend an artist in cases like this since it 
would be nearly impossible to win. 
 
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
On the surface, it seems simple to register a piece of visual art with the copyright office. An 
artist also has the ability to register multiple pieces as a compilation or collection. However, by 
grouping pieces together, it is possible that any statutory damages awarded based on 
infringement of one piece in the group may count against damages to be awarded to other 
infringed images in the same collection. So any cost or labor-saving benefits to registering a 
collection of works is effectively negated. The creation of “registries” by the private sector (as 
proposed with no plan for implementation in the Orphan Works Act) would not solve any of 
these problems since artists would not be considered protected unless they registered their 
work with every single registry. This would be an impossible task which would cost thousands 
of dollars and thousands of man hours to compete yet would still not guarantee protection for 
the artist. 
 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 
I have never had a challenge making legal use of the visual work of another artist. I have often 
used photographs or other images by others as “inspiration” but I do not copy the images 
owned by others or utilize them in collage or “photo bashing ”. I take my own photographic 
reference when needed and do not rely on the images of others to create my own work. 
Sometimes I will use an image by an artist on my blog or social media pages to announce a 
show by that artist or to direct users to that artist’s page and I always include a bi-line or credit 
to the artist and a link to their website if possible. I have never had an artist ask me to remove 
any of these images, but if an artist asked me to, I would remove it immediately. I also have 
given permission to others to post my art for similar non-profit uses. It is not difficult to follow 
the law and give proper credit and compensation to artists when it is due. Unfortunately it is 
also way too easy with modern digital technology to steal an artist’s work. 
 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
The biggest issue I can think of is the insidious and widespread belief in the public and 
corporate sectors that “If I can copy it, then it is free”. It has taken the efforts of musicians and 







bands like Metallica, Radiohead, Taylor Swift, and Neil Young among others to drive home the 
point that music is not free unless the artist wants to give it away. The same goes for art. 
Unfortunately, art on the world wide web is very easy to copy and save. Yet if an artist is afraid 
to post his or her art on the internet, then they have lost a huge portion of the marketing they 
need to do to establish a presence, a brand and a reputation. However, posting high resolution 
images on the internet invites stealing since with a simple click, anyone can download the 
image and “re-purpose” it to their needs with no compensation to the artist. It is the ultimate 
“damned-if-you-do, damned-if-you-don’t” scenario. This amoral and callous attitude toward the 
illegal appropriation of creative works needs to be challenged by educating the general public 
on what it is to be a professional artist. Simply put: It is a job— just like the one they go to 
everyday to feed their families. Like the plumber who comes into your house to fix your toilet. 
And although everyone gripes about how expensive it is to hire someone to clean up their 
flooded bathroom on a Sunday evening, no one would ever consider not paying the plumber. 
 
6. What are the most significant challenges artists would face if these new copyright 
proposals become law? 
 
Plain and simple, the new legislation that I have seen will make it much harder for illustrators 
and other visual artists to make a living. It will also adversely affect the rights of artists who 
reside internationally and have clients in the US. 
 
It is my hope that the Copyright Office will fulfill its mandate by proactively working for the 
benefit of visual artists by affirming our right to control the rights to the works that we author. 
By creating and enforcing clear and fair guidelines (many of which already exist) it will not only 
help artists, photographers and the like to continue to be able to make a living wage and pay 
taxes, but it will also benefit the public by continuing to ensure that beautiful, unique and 
useful works of art are accessible to them via fairly compensated creators. 
 
Thank you for your time, 


 
Jonathan Hunt 
illustrator / author/ designer / educator 
www.huntillustration.com 
 
 
bio 
I have been working professionally since 1988. I work in both traditional + digital media for 
book jackets, storyboards + concept art, collectible card games, role playing manuals, music 
videos, + magazines. I am the art director for Frombie where I work with a talented group of 
young artists designing collectible toys, comics, pins, posters + more. In addition to my 
freelance work, I have developed my own line of creepy character pins called eep. I also write 
a bi-monthly column about art and illustration called "Art Drone" for Art Hive Magazine 


	  








Dear Who It May Concern,


The hardest part for an artist is starting out and stiking out on their own. With this come challenes such as how to 
become known and how to protect your work and how to stand above the crowd. 


For protecting works, it's actually becoming easier in a global theater. With the use of tools such as google's reverse 
image lookup it is far easier to find where the work is being used and if it is being used in a way that is permisable.


However for artist the central issue concering copyright and registration is cost. Cost being the money and time spent in 
registering a work.


At its cheapest copyright is prohibitedly expensive for the individual artist particularily, young and impoverished artists.
 This is the main group that really needs to protection as they are often the ones hurt when works are stolen as they are 
unable to defend themselves as they canot afford lawyers or copyright fees.


Currently the fee for registration is $55.00. If I were a business this is an acceptable cost especially as something which 
I could report as a business expense. But for an individual making near minimum wage or struggling this is not 
something I would spend money on.


The process of filing also takes nearly a year, which suggests a hideous backlog.


For something so simple as uploading a file, paying a fee and waiting, Filing seems rather nasty and horrible for anyone 
involved, an automated process would be grealy appreciated which would reduce cost. 


The fact that currently my works are protected simply because they exist is a godsend.


The main problem for an artist is people not understanding how copyright works.


It is not a huge fuss to aquire permission from the creator of the work to use their content. It is easy, you email them find
 out what they charge, and you pay them.


Howver when a work is published by someone who does not even bother crediting, or worse claims they made it, 
getting it removed is worse than pulling teeth(speaking as someone who's had to accomplish both)


Requiring registration would are reduce the amount of art that is published online. Artists love art and they love sharing 
it. However by removing the automatic protection you will cause us to close rank and cut the rest of the population from
 even knowing what we have created even exists.


A work of art is a conversation.
So why would you ever speak if you feel your words will be stolen.


Sincerely,


Megan "StarrySpelunker" Andrew
Student Artist of the Department of Architecture at Texas A&M univerity.
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July 19, 2015 
 
To: Maria Pallante, Register of Copyrights 
 
I am a freelance artist specializing in both 2-D and 3-D work, and though I have only been 
making a career in the arts for about 10 years, I can say strongly that inherent copyright 
protection of my work is hugely valuable, and the ability to license my work and have exclusive 
rights to all of my work – and derivative works as they are currently defined under current 
copyright law – is key to the long-term survival of my career. 


 
What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
Artists  must spend a significant amount of time marketing their works if they want to monetize 
them. We work extensively with clients, maintain portfolios and collections, advertise for 
ourselves, and create promotions that range from small advertising to large, expensive gallery 
shows. All of this must be done in addition to the hours upon hours of work actually spent 
creating valuable content. This is a hard business, and for many, it is not very profitable,  and the 
constant devaluing of art is a constant struggle that we can't and never could afford. Stock 
image distributors create an  unrealistic public view of what one should pay for art licensing, 
and in turn, the artists whose art is featured in such databases are underpaid. Already, even 
under our current copyright law, it is  amazingly easy for anyone with access to the internet to 
download visual content; so much so, that some feel they have the right to use artists' work for 
free, when indeed their intentions may violate fair use.   
 
In the case of 3D artists like myself, the issue of derivative works is especially relevant. 
Photographs taken of 3-dimensional pieces are derivative works, and if these photos are 
published to blogs with proper credit to me, the original creator of the 3-d piece, then it is fair 
use. This sort of use is beneficial to me, as it shows the public my work, and gives potential 
clients the resources they need to get in touch with me. This is how my business grows. 
However, when uncredited derivative works are published, potential clients have no way of 
finding me. And if the image is published and monetized by someone else, it cuts into profits 
that I should be able to make, and creates confusion about the authorship of the pictured work – 
thus affecting my income on two fronts. 
 
What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
Current technology allows the rapid spread of digital information throughout the internet, and 
image editing software which makes it extremely easy for people to remove watermarks, change 
image colors, create  image collages, etc. Artwork (original or derivative digitizations) can move 
and evolve rapidly. It is already difficult to find all of the cases of unlicensed use of artwork, and 
in many cases already difficult to enforce the illegal use of art, be that to have it credited, 
removed, or royalties paid. If the offending party is  operating outside of the US, the problem 
can be impossible to solve. 







 
The Orphan works and Mass Digitization Report proposes ideas that would make all of the 
above problems exponentially more difficult – or worse, make what is a huge problem for artists 
completely legal for potential art users.   


 
What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
Under  current copyright law, I have not had to register any of my individual artworks in order for 
them to be protected by copyright. I rely heavily on this system, and I feel that a system of 
inherent authorship makes sense. If anything, I feel that need need more resources to enforce 
the proper crediting and use of artwork, with  penalties for the removal of watermarks and 
metadata.   


 
What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  
Honestly, there are very few, and the inconveniences that these parties face are largely invalid. 
Occasionally someone may run into a situation where the author of an image or other content 
that they want to use  is very difficult to find or contact – however this is just as often the result 
of improper use of the image in the first place (publishing without credit to the original artist). 
Furthermore, if the original author can't be contacted, there is no reason why a company cannot 
choose an alternate image which they are able to fairly license, or commission an artist for an 
original work. 


 
Other  than that, those wanting to use visual content are often faced with  a fee to license or 
commission visual content from artists – however, the lack of startup capital, or restrictive 
project budget on behalf of a company is not, and should never be, the problem of the authors 
that they wish to hire. Any person who works should be paid fairly  for their work, and artists are 
absolutely no exception. Especially in these days of easy “crowdfunding” for projects that the 
public wants to see, a company must simply budget for the costs to license or commission 
visual content. This can only be considered an inherent reality, and not a problem that needs to 
be solved. 


 
If someone does work for you, you pay them. If you buy a piece of something that someone 
made, you pay them. End of story. 
 
What other issues or challenges should the Office be aware of regarding  photographs, graphic 
artworks, and/or illustrations under the Copyright Act?   
The creation and use of derivative works is already one of the greatest challenges I face as an 
artist, and it affects me on multiple levels. First, the creation and sale of a derivative work 
(which the Orphan works and Mass Digitization Report proposes should be legal)  would rob me 
of revenue very directly. And secondly, I rely on proper crediting of my work as a means of 
advertising. Images of my work being utilized on the internet under Fair Use, with proper  credits 
to me, brings in new clients and allows me to be recognized as an artist. This is the single most 







important way in which my business grows, and so it is of utmost importance that when my 
images, or derivative works of my artwork (in this case, photographs of my 3-D art) are being 
used without giving proper credit back to me, it is imperative that I am able to make the 
offending party remove the image or comply with fair use. I must have the support of 
copyright law behind me in order to do this. However, if these derivative works become legal for 
infringers to use as they please without giving me credit for my hard work, then my business 
would  cease to grow, my existing clients could easily be lost, and my work could very well stop 
being profitable for me. 
 
In conclusion, and to address the problems I see with the Orphan works and Mass Digitization 
Report, the philosophy therein seems to be that an artist's work is useless to him or her as an 
individual, and that the true value of the work lies in making it available for all to see. And while 
in some skewed context that sounds like a beautiful fairy tale, it is instead a nightmare. 
Stripping artists of what is inherently their personal property, in order to distribute it to the 
masses and profit only a select few, reeks of communism in the most blatant, obvious regard. 
 
If you devalue artists, you devalue art. If you strip artists of the very tools with which they earn 
their livings, then making new content will not be a viable way for them to make their livings. 
They will seek other jobs, in an economy that already lacks enough jobs for everyone. But most 
importantly, they will stop making new content. It will cease to be. The very thing that is 
supposedly worthless in the hands of its creators won't be available for the public to see at all, 
because its creators won't be bothering to make it anymore. 
 
You will kill art. 
 
 
Sincerely, 
 
Shannon Heartwood 
Clockwork Creature, LLC 
Baltimore, MD 21214 
 
http://www.clockworkcreature.com 
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July 15, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000  


 


RE: Notice of Inquiry, Copyright Office, Library of Congress        


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


 


Thank you for the opportunity to comment on the problems visual artists face in the 


marketplace. I'm a professional artist and have been one for several decades. As a 


result, I believe I have a valuable real-life perspective on how copyright law actually 


works in the business world, as opposed to how some legal scholars seem to think it 


works or how corporate lawyers and lobbyists would like it to work for the benefit of 


their clients. 


 


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract 


legal issue. Our copyrights are our assets. Licensing them is how we make our livings. 


Except for speaking fees, this has been my only source of income since I was 17.  


 


Although it took me several years of struggle to develop a style and create a demand 


for that style in the marketplace, I have thrived since the age of 23. Unfortunately, I  
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fear that many of the changes now being proposed by orphan works lobbyists would 


end that kind of success for me and foreclose it to younger artists.  


 


I'll try to respond to the questions you've posed as directly as possible. 


 


1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 


 


Two major challenges: a.) Publishers who demand that artists sign away their digital 


and other secondary rights as a condition of accepting assignments; and b.) Predatory 


competition from giant image banks.  


 


a.) Over the last three decades, many publishers have increasingly forced artists to 


surrender valuable digital rights to their work by refusing to give assignments to 


illustrators who insist on maintaining and managing those rights themselves. As a rule, 


these demands do not originate from art directors who may want to use a particular 


illustrator, but from policies enforced by company attorneys who are indifferent to a 


publication's design integrity and dictate to art directors that they may only use artists 


who agree to sign their rights away.  


 


Existing copyright law has opened the door to these abusive business practices by 


permitting work-for-hire contracts. When these agreements are imposed on freelance 


artists, they deprive the artist of authorship and designate the commissioning party as 


the art's creator. The artist becomes a de facto “employee" for the sole purpose of 


forfeiting copyright, but receives none of the benefits of "legal" employment. The artist 


is treated as an independent contractor in every other way. We cover our own 


overhead expenses, supply our own tools of the trade and pay assistants if we can 


afford them. We finance our own workspaces, liabilities, retirement and insurance  


programs and all other costs of doing business. We have no safety net. Authorship 


comes at a high price. Work-for-hire undermines the very principles of authorship 


embodied in Article 1, Section 8 of the Constitution.  
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An expert on copyright law tells me that many foreign countries do not recognize work-


for-hire agreements. I believe it would be a step forward for American artists if the US 


Copyright law was amended to repeal work-for-hire imposed on independent 


contractors.  


 


b.) During the same three decades, giant image banks have persuaded many artists 


to register their work with them on the promise that they would open new markets for 


them. The registration fees for artists were not cheap. As a rule, they had to pay the 


image bank more than $150 per image to accept the work, but even where registration 


was free, the house ate into royalties with processing fees, maintenance fees and 


other costs.  


 


Yet instead of opening new markets for artists, as promised, the image banks invaded 


artists' existing markets, lowballing prices and selling in volume to exploit their 


competitive advantage. Having gotten the work free, they can sell it for anything and 


still profit. Even the artists who had entrusted them with work have not been spared 


from having to compete with them. In addition to making artists compete with lowball 


prices for their own clients, I'm told that image banks retain commissions that range 


from 50% to 90%. This means stockhouse artists are often left with nothing more than 


a small fraction of a low fee to replace the full commissions that had once given all of 


us so much opportunity to do original work.  


 


In less than a decade these commercial registries have radically undermined the 


markets for creative artists and there is every reason to believe that if registration is 


reintroduced as a condition of protecting our work that the new for-profit registries 


would act in the same ruthless way. 


 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
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The two major challenges to copyright enforcement are a.) the high cost of legal fees 


in an infringement lawsuit; and b.) the orphan works policies now being proposed 


again to Congress. 


 


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 


contingency fee lawyer. I asked a full-time copyright litigator to explain the changes 


that would result from orphan works legislation. Here's how she explained the 


situation:  


 


"Scenario One: Under current law, a copyright owner who has registered 


his copyright can get statutory damages and attorneys fees. As a result, 


it is possible to find a contingency fee lawyer to take these cases (i.e., 


copyright owner doesn't have to pay lawyer). In addition, the copyright 


owner usually finds that he gets more in settlement than he pays in legal 


fees.  


  


"Scenario Two: If a copyright owner has NOT registered his copyright, 


he can only get actual damages. It is usually impossible to find a 


contingency fee lawyer for these cases. Moreover, it is often not wise for 


the copyright owner to litigate these cases anyway, because the 


settlement value is so small.  


 


"Under the orphan works legislation, ALL infringement scenarios would 


be, as a practical matter, Scenario Two."  


 


That's because under an orphan works scenario, ANY infringement might turn out to 


be an orphan works infringement. So unless all copyright attorneys were forced by law  


to handle such cases pro bono, they would have no incentive whatsoever to take ANY 


infringement case. In effect, orphan works law would be delivering a decisive legal 


advantage to all infringers, including bad actors. 
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b.) I asked another attorney to explain how a copyright small claims court would work: 


 


"By limiting remedies, the orphan works proposals would create a no-


fault license to infringe. So let's look at a hypothetical small claims action 


that I might be obliged to bring in the future. In the 1990's, I licensed a 


series of pictures for one-time use for a corporate annual report. 


Copyright notice and credit are almost always omitted by art directors for 


annual reports and almost always for advertisements, in spite of the 


wishes of the artist to preserve his credit. Now, let's say I registered my 


copyright in the work as part of a group registration, the title of which 


was based on the annual report. I subsequently licensed some of these 


pictures for exclusive use in various ads in the United States and I make 


it a practice never to license my work for inexpensive or distasteful 


products. 


 


"But let's say an infringer finds the annual report. He likes the pictures, 


sees no credit, and does a good faith search that fails to identify me as 


the owner of the copyright. He begins selling cheap products bearing my 


art. Under current copyright law, my remedies would include statutory 


damages, attorneys' fees, impoundment, and injunction for this flagrant 


infringement because it's damaged my exclusive right to license my work 


in high-end markets.    


 


"But in small claims court, my remedy would be what? Reasonable 


compensation for use of my work on cheap items, and even this would 


be limited by whatever maximum the small claims court might set, and it  


would be constructed not to deprive the infringer of the profits he made 


in reliance on a so-called failure to locate me. 


 


"Without the deterrent of statutory damages and attorneys' fees, and 


without a permanent injunction against repeat offenses by the same  
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infringer, this experience would now act as an incentive for the infringer 


to exploit other uncredited, and therefore effectively orphaned, images 


by other artists. In effect, he has discovered that infringing artists is a 


rational business decision, and this would be the same for other 


infringers." 


 


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 


 


In four words: volume, expense, paperwork and time – and if the US returns to system 


requiring registration, ruthless competition from the registries themselves. 


 


According to biography.com, Isaac Asimov was one of the most prolific authors of all 


time. Yet even he wrote fewer than 500 books. That is an extraordinary volume of 


work for one writer, but many graphic artists produce that many images (including 


published and unpublished works) in a year. For example, Picasso died in 1973 and 


yet 42 years later, the teams cataloging his works have still not even enumerated his 


output. Over the course of a career, a moderately prolific artist will produce thousands, 


or tens of thousands of works. To register those images, the artist would have to 


locate them, un-frame them if necessary, scan them, spot them, color correct them, 


keyword and catalog them, return them to their files or frames, add metadata and fill 


out registration forms for each one for at least two registries. All of that would take 


thousands of hours. And all this non–income-producing time would have to be stolen 


from time that the artist would otherwise be using to create new work.  


 


In my own case, I've been a professional artist for over 40 years. Most of my work was 


done under the existing copyright law, which did not require me to register anything. 


To comply with the kind of provisions proposed in the Shawn Bentley Act, I would 


estimate – based on my own experience digitizing work – that it would cost me over a 


quarter million dollars and take me at least a decade to comply with the law. There is  
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no way I can afford that expense, and at my age, the thousands of hours I would have 


to commit to the effort would effectively end my creative life. Worse, it would make me 


the unpaid employee of the registries. They would not only be getting my art free. The 


law would force me to spend my time and money processing it for them. Then they 


would charge me maintenance fees and commissions for clearing my rights for clients 


– clients, who at the moment are still mine but would in time become theirs. There is 


no way I would comply with a law like that even if I could afford to.  


 


I realize that by refusing to comply with a law that could end my career I might be 


ending my career anyway. Under the Shawn Bentley provisions, there would be no 


way I could stop infringers from harvesting my "orphans" and Photoshopping them into 


cheap "derivatives." I and every other artist in the world would then have to compete 


at a disadvantage against commercial infringers licensing ghosts of our own works. 


 


I began my career under the pre-1976 Copyright Act and as a result, most of the 


published work I did during those first 10 years is owned by former clients. That 


means they own both the original art and the copyrights. They can – and do – legally 


sell and license that work to others without my knowledge or consent and they owe 


me nothing when they do. In addition, if I should want to republish that art myself, I 


would effectively have to license it from them. I've never complained about this. That 


was the law we worked under in those days. 


 


But the 1976 Act was a definite improvement for artists. Although it is hardly perfect, I 


could not have had the career I've had without it. The new proposals would be worse 


for us than the pre-76 law. The new technologies available to infringers would make it 


worse. And so if these proposals are ever enacted into law, when young artists in the 


future ask me for career advice, in all good conscience, I would have to tell them to 


consider another career. 


 


The best solution for artists would NOT be to re-introduce registration, but to do away 


with it entirely, as has been done with copyright registration in the rest of the world. 
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4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 


 


Like most artists, I sometimes use photographs and works by other artists as 


reference or inspiration. But as a rule I rely on my own sketchbooks, photos I take 


myself and imagination. My published work has always been the work of my own 


hands. I do not do collages for publication and I don't sample or mash-up other 


people's work in my own. 


 


My only public use of other people's material is the fair use I make of it on a blog. On 


it, I occasionally write about the work of some artist I admire, pay tribute to the work of 


a colleague who has died, or write about the place of graphic art in the long history of 


art in general. In those cases where I include images, I credit the sources and provide 


links where available. If I can't credit some work that I'd like to use, I use a work I can 


credit.  


 


In a similar vein, I'm aware of multiple blogs where other people have used my work in 


similar non-commercial postings. In every such instance of which I'm aware, the 


authors of these blogs have credited me, and I have never objected to such uses. So, 


based on this experience, I would suggest that where the current copyright law is 


working, it is working as intended, compelling a certain rigor regarding the use of work 


that I fear will be lost entirely if the laws currently being proposed are liberalized to 


permit massive commercial infringement. 


 


Libraries and museums, of course, would probably require more latitude than I should 


be given, for archival and preservation purposes. But it is my understanding that in 


their most recent filings with the Copyright Office, they believe that recent legal 


decisions expanding fair use exceptions are all they need for their purposes. If that's 


the case, then the original justification for orphan works legislation has vanished and 


the cause stands exposed as simply a drive to permit the commercial infringement of  
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copyrighted art by working artists. And since there can be no just excuse for that, I, 


like most of my colleagues, believe that the orphan works crusade should be dropped 


and copyright law strengthened to "promote the useful arts." 


 


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 
There are many, but let's cite only two here: a.) the claim that there is already a viable 


visual arts registry that would benefit artists; and b.) the black hole that is reprographic 


and other secondary rights licensing in the US. 


 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there 


is already a "credible" visual arts registry that "functions as a 'hub' connecting 


registries in eighty-eight countries, and provides both literal and image-based 


searches."  


 


Stated this way, it might suggest to Congress that such a registry actually exists, that it 


is stocked with artists' images, and is ready and able to start licensing those images to 


the world. If this is what you've been told, I'm afraid you have been misinformed. 


There is no such thing. 


 


I am one of the most prolific published artists of the last 50 years, with multiple 


awards, a client list that includes nearly every major publication in the country and a 


place in the Illustrators Hall of Fame. If there were such a registry I would know about  


it, and if I thought it would be beneficial to my interests, my work would be in it. But I 


know of no such registry and neither do any of my colleagues. 


 


I am, of course, well aware that there are many wannabe registries, beta sites, etc., 


including some that I believe to be well-meaning. But not a single one of them is even 


remotely ready to start licensing work to the public. And even if someday they  


 







 10 


 


 


ultimately develop the necessary technology – it would still take decades for artists to 


load up their works – if they could afford to. 


 


Here's what I've been told by an expert on the subject: 


 


"Even if there were a fantastically easy and cost effective means of scanning 


and placing works into a searchable database – which existing registries 


CANNOT do -- that would not solve the problem of all the pre-existing works for 


the last 70 years that are still under copyright. Scanning and digitizing such 


works would be impossible with any conceivable technology." 


 


And here's what another expert told me, the creator and former owner of one of the 


most widely respected artists directories in the graphic arts field: 


 


“ [T]he concept of creating an inclusive, cost effective database for imagery is 


impossible. I represented 400,000 images, had 500 portfolios of artists online, 


verified listings of 50,000 graphic artists, and I know the time and cost for 


creating databases. Not possible. Not feasible. Not cost effective. And if there 


were multiple, smaller databases, not workable.”   


   


I have no doubt that one or more of the wannabe-registries could swell its inventory 


overnight by making sweetheart deals with giant image banks to locate their images 


there: these corporations have the money and resources to do it. It could then present 


itself to the world as a "credible" registry, and works not found in the registry declared  


orphaned. But if this should be permitted, it would only serve to sharpen the 


competitive edge these corporations already have over freelance artists. Yet 


corporations don't create. Individuals do. And if Congress chooses to certify a couple 


of visual art supermarkets that only corporate image banks can afford to patronize, the 


US government itself would be striking another blow against the small business 


owners who actually create new art. And in doing so, it would strike a blow against art 


itself, and with it, the public interest. 
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b.) Most artists are unaware – or only vaguely aware – of the massive secondary 


licensing already taking place in the reprographic rights markets. We have learned 


that in the US this licensing has been going on for over 30 years, with combined 


revenues of roughly $300,000,000 annually. In other countries where royalties are 


distributed to artists, surveys by the International Federation of Reproduction Rights 


Organizations show that visual arts royalties average at least 15% of total collective 


fees. Yet in the US, neither I nor any of my colleagues were ever informed about this 


potential revenue stream by anyone involved in that licensing, nor by a couple of non-


profit organizations that have subsequently claimed the royalties as their own "found 


money."  


 


Moreover, once we learned about this growing source of income – and we had to 


learn about it on our own – we were informed – in writing – that artists have no 


standing to know anything about how these royalties – derived from the work of artists 


– are being collected and spent.  


 


Because this has been going on under the radar for so long, the groups now taking 


artists' royalties may insist that settled expectations in the marketplace should be 


institutionalized into the new copyright law. This would be wrong because it would 


reward those who withheld financial information from artists by allowing them to retain 


the artists' royalties. With the growth of digital licensing, royalties derived from these 


secondary licenses are growing dramatically. So unless something is first done  


to correct the current system, we fear that the creation of an extended collective 


licensing program will only serve to lock artists out of their secondary rights income 


forever. 


 


Instead of perpetuating that patently unjust system, I support Congressman Jerrold 


Nadler’s American Royalties Too (ART) Act of 2015. It may not be a perfect solution to 


the current black hole that is reprographic licensing in the US, but it contains a 


provision that would create an honest visual arts collecting society that would begin  
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returning lost royalties to artists. This would at least start to bring transparency, 


accountability and justice to artists' secondary licensing rights, and I thank the 


Copyright Office for recommending this bill to Congress.  


 


Sincerely, 


 
Brad Holland 
 


I am a self taught artist whose work has appeared in the New York Times, Vanity Fair, 


The New Yorker, Time, Playboy, The Atlantic Monthly, Rolling Stone and many other 


national and international publications. My drawings and paintings have been 


exhibited in museums around the world, including one-man exhibitions at the Musée 


des Beaux-Arts, Clermont-Ferrand, France and the Museum of American Illustration, 


New York City. To date, I've received 30 gold medals from various graphic arts 


organizations, including the New York Art Directors Club, The Society of Illustrators, 


Spectrum Publishing, and The Society of Publication Designers. I have also 


received the Hamilton King Award, the Patrick Nagel Award, the Robert Geisman 


Award, the David P. Usher Award, the Playboy Editorial Award (twice) and in 1986 


First Place in the first International Biennial of Illustration in Tokyo. In 1977 the New 


York Times nominated me for a Pulitzer Prize and in 2005 I was inducted into the 


Illustrators Hall of Fame.  


 


In 1999, I co-founded the first national US Illustrators Conference (now called ICON), 


and in 2000, I co-founded the Illustrators Partnership of America. In 2002, Cynthia 


Turner and I represented visual artists at the American Assembly's weeklong event 


"Art, Technology and Intellectual Property," and in 2007 I joined attorney Michael 


Shapiro to present  "Copyright in Action" at the US Patent Office's USPTO Global 


Intellectual Property Academy: "Copyright Legal and Policy Seminar.” In 2007 I  


co-founded, and am co-chair of the American Society of Illustrators Partnership. ASIP 


is the first-ever formal coalition of US graphic artists organizations. 
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INTRODUCTION 


 


Professional Photographers of America (PPA) appreciates the interest and attention of the 


Copyright Office to the legal protection and marketplace realities for creators of visual 


works.  It is no exaggeration to say that this subject is a matter of existential proportions.  


At the outset, we state our strong support and agreement with the substance of the 


comments filed by American Society of Media Photographers (ASMP), National Press 


Photographers Association (NPPA), Graphic Artists Guild (GAG), and Digital Media 


Licensing Association (DMLA). 


 


Founded in 1869, PPA is the world’s oldest and largest non-profit trade association for 


professional photographers and photographic artists from dozens of specialty areas 


including portrait, wedding, commercial, sport and event, advertising, and art.  One of 


our most critical concerns is ensuring respect for the copyright interests of those 


members. 


 


The vast majority of our members consider themselves portrait and/or wedding 


photographers.  They are quite literally the copyright holders next door, giving us lasting 


images of the people dearest to us, at the most important times of our lives.  Their works 


are not only enduring memories of special occasions for those who were there, but a 


tangible glimpse into who we are and where we are from; images of those who came and 


went before us, and of our parents and grandparents that one day we will share with our 


children and grandchildren to teach them their most personal heritage. 


 


PPA’s membership consists of more than 28,000 direct members and an additional 


20,000 affiliated members through the more than 150 independent organizations that 


have elected to affiliate with PPA.  In total, PPA’s membership reach includes some 


50,000 professional photographers.  For more than 140 years, PPA has dedicated its 


efforts to protecting the rights of photographers and to creating an environment in which 


these members can reach their full business and creative potential. 
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PPA members live in every nook and cranny across the U.S. -- in cities, suburbs, and 


rural areas.  Some work out of their homes, others have studios.  Overwhelmingly they 


are small businesses with fewer than five employees.  The average photographer works 


over fifty hours a week and makes about $35,000 a year.   


 


Yet, photographers are among the most prolific creators in any industry.  Every weekend 


as many of us relax and enjoy time with our family, PPA members are working to create 


the memories that we will cherish for generations.  Wedding photographers can create up 


to a thousand images at a single event.  


 


THE PRACTICAL REALITY FOR PHOTOGRAPHERS 


 


Photographers continue to say that copyright is one of the things that keep them up at 


night.  Through no fault of their own, photographers face a series of marketplace-


distorting challenges that combine to render the designed functioning of the Copyright 


Act a far-off dream, and thereby endanger the continued viability of the profession.   


 


We will discuss each aspect in more detail below, but in summary: photography is a low 


value/high volume profession, which creates barriers to copyright registration; even if a 


photographer registers their works, the cost of federal litigation is prohibitive; the notice 


and takedown system provided in the Copyright Act is not an effective tool; consumers 


have little understanding of the application of copyright to photos and little compunction 


about making unauthorized copies; and metadata that might help educate users is 


routinely stripped from photos. 


 


ENFORCEMENT CHALLENGES FOR PHOTOGRAPHERS 
 


America’s copyright system is intended to work for all creators.  Unfortunately, it is 


currently failing to achieve that goal.  The vast majority of creators in the U.S. are small, 


mom and pop creators whose relatively low-value works cannot be protected from 


infringement through the high-cost forum of federal court.  Our experience is that the vast 
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majority of infringement cases involving professional photography involve images with a 


combined value less than $5,000 – and certainly less than $10,000.  With likely damages 


awards of this magnitude, it is difficult if not impossible to find an attorney willing to 


take the case.  Even if one is available, the litigation expenses clearly far outweigh the 


possible damages and our members do not have the means to finance a case up front, 


regardless of whether attorney’s fees and costs are likely to be awarded at the conclusion 


of the case.  


 


While most of the conversation about copyright in America focuses on high-profile, big 


money cases, the reality is that thousands upon thousands of infringements take place 


each year involving claims of $500 to just a few thousand dollars.  While this is hardly 


headline news, we believe these claims represent the largest class of copyright 


infringement in America.  As we try to protect the rights of all creators, the quiet secret is 


that the current system does not, in fact, work for our relatively low value/high volume 


creators.   


 


While some may snicker at such amounts, they are important to our members.  Whether 


or not a photographer receives $2,000 in royalty payments to which they are legally 


entitled may be the difference between little league sports, piano lessons, a family 


vacation, or in some cases, food and shelter.  The copyright system should work to 


protect ALL creators. 


 


AN EFFECTIVE SMALL CLAIMS PROCESS IS PPA’S TOP PRIORITY 


 


PPA continues to support the Copyright Office’s efforts to create an effective process for 


adjudicating small dollar infringement claims and we support many of the conclusions 


and recommendations of the Office’s 2013 report on that subject.  We believe that offers 


the best hope for PPA members to have a viable means for vindicating their rights. 


 


We fervently hope that Congress will act on a small claims process.  As it does, we urge 


that it keep in mind three key components.  First, while we recognize the constitutional 
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issues at stake, if there is no consequence for defendants to ignore or refuse to engage in a 


small claims process, it will be rendered irrelevant.  It is foreseeable that defendants who 


recognize the practical limitations on a photographer’s ability to bring a traditional 


federal suit will routinely refuse to participate in a streamlined administrative process on 


the (correct) assumption that there is no other practical way for them to be held 


accountable.  The infringer can simply say, “So, sue me” at which point creators find 


themselves at the same unintended copyright dead end with which they are so familiar. 


 


At the very least, a small claims procedure should be an opt-out process as described by 


the Office in its report.  That way, defendants who simply ignore the notice will not 


benefit from their truculence.  We also suggest exploring incentives for defendants to 


participate, along with penalties for refusals to participate without a good faith reason to 


do so.  Seeking to avoid liability by increasing the costs of enforcement to plaintiffs may 


be a routine aspect of federal litigation, but it is not a good faith act and should not be 


permitted to undermine a small claims process in copyright.  So, for example, a defendant 


that fails to state a good faith basis for its refusal of the small claims process could be 


subject to a default judgment.  The defendant would then have the opportunity to have the 


judgment reviewed by an Article III court, as the Office noted in its report.  Similarly, a 


defendant who refuses the small claims process and then loses in a federal suit should 


have an enhanced standard of an award of costs and attorney’s fees, making it more likely 


that such defendants would be required to compensate the creator for the additional 


expense.  As we have mentioned, PPA members can rarely resort to federal suits, but we 


believe such a provision would be a deterrent to frivolous refusals to participate in the 


small claim process and, in cases that do make it to court, would help protect creators 


from infringement of their rights and abuses of the process. 


 


Second, it is equally critical that judgments generated through a small claims process be 


efficiently enforceable.  As the Office has recognized, “A small claims tribunal will not 


mean much if its decisions can simply be ignored.”1  The Office recommended a 


procedure through which such judgments could be filed with federal district courts.  So 


                                                        
1 United States Copyright Office, “Copyright Small Claims,” at 128 (September 2013). 
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long as that process is efficient and low cost, as are any necessary contempt proceedings, 


we believe that can work effectively.  However, if it should come to pass that the only 


way to collect awards won in a small claims process is through a lengthy and/or 


expensive federal court process, it will defeat the goals of the small claims process. 


 


Third, it is important that the small claims process remain as economical as possible.  If 


parties are required to spend the time and money to travel to Washington, D.C., that alone 


will deter use of the system as the cost of the flights, hotel, and meals, plus lost work 


might well exceed the value of the claim.  Nor does it seem feasible that a small claims 


tribunal will have the capacity to travel the country hearing disputes.  We agree with the 


Copyright Office that the best format for a small claims process is a centrally located 


tribunal involving primarily, if not exclusively, paper submissions.  To the extent 


proceedings are required, we also agree they can be conducted via Internet video or 


teleconference.   


 


NOTICE AND TAKEDOWN 


 


The notice and takedown procedure offered by section 512 of the Copyright Act is simply 


not an effective tool for photographers.  The market for wedding photograhps, for 


example, is usually quite narrow – family, friends, and other guests of the wedding party.  


When a copyrighted photograph is posted online without permission or payment, it takes 


only a matter of hours or days for the entire market for that work to be consumed by the 


infringing use as the friends and family download the picture for themselves.  While the 


sheer volume of infringing activity is of course far less than with works of popular 


entertainment, as a percentage of the market the piracy rate is much higher for 


photographers.  In other words, our market is literally decimated by piracy, not just in the 


rhetorical sense, but in a very practical sense.  A photographer who discovers such an 


infringement even after only a couple of days has already lost the income to which they 


were entitled as the infringer has often already extracted the economic value of the work.   


 


Even in a case where a photographer seredipidously discovers an infringement within 
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hours of the posting and promptly sends a DMCA-compliant notice, they have too often 


been frustrated in their efforts when the very same infringer reposts the exact same work 


on the same online platform.  No copyright owner should have to endure that type of 


insult to their rights.  And for solo photographers scraping by on $35,000 a year, it is 


utterly impracticable to continue to chase the same infringement over and over. 


 


Where compliance with a DMCA notice is not meaningful, the creator’s only recourse is 


a federal suit that, for all the reasons discussed above, is not viable. 


 


REGISTRATION CHALLENGES FOR PHOTOGRAPHERS 
 


While photographers list copyright at the top of their list of concerns, only about 1% of 


photographers regularly register their copyrights.  Indeed, 84% of professional 


photographers have never registered even a single image with the Copyright Office.  


When we consider both of these realities at the same time, it is apparent that our well-


intended system simply doesn’t work for professional photographers and other visual 


artists.  Nor is it reasonable to expect the same systems and processes to work for 


extremely low-volume, high-value creators and at the same time, comparatively low-


value, extremely high-volume creators.  We are especially grateful that the current 


Register of Copyrights has shown great understanding for this point.  With the review of 


Copyright in America underway, we believe it is time to address three particular 


problems with the current system:   


 


1) The requirement to sort deposits as “published” and “unpublished;” 


2) The requirement to sort registrations by year of publication; and 


3) The mandatory deposit requirement.  


 


We appreciate that the Copyright Office has made efforts to address the practical issues 


photographers have with registration, including the group registration rules.  Even still, 


the sheer volume is overwhelming.  In the most recent annual report posted on the 
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Copyright Office website, the Office reports processing 577,000 claims for registration.2  


If every one of PPA’s 28,000 direct members were to register all of the 20,000 images 


they each create in a single year, the Office would be flooded with registration 


applications for 560 million works.  Even assuming those were submitted in groups of 


750 photographs per registration, it would still be well over 700,000 registration 


applications.  In other words, PPA members alone would file more registration 


applications than the rest of the world combined.  Clearly, this is not a viable approach 


for either photographers or the Copyright Office.  


 


One of the most burdensome aspects of registration for photographers is the requirement 


to separate out published from unpublished photographs. This is highly time consuming 


and serves no practical purpose.   


 


The reasons for the published/unpublished distinction are grounded largely in a version of 


the Copyright Act that is over a century old and was superceded decades ago.  Not 


surprisingly, the need for this is not apparent to photographers.  Perhaps more 


importantly, the distinction is not significant in the modern marketplace – a point that the 


Copyright Office has acknowledged to us as well.  While we appreciate the historic 


context, today this distinction serves little purpose in the law and is irrelevant in the 


market.  Moreover, the legal status of publication is notoriously unclear; even 


experienced copyright lawyers cannot give clear legal answers for common practices.  


So, layered on top of the time needed to sort thousands of images into published or 


unpublished, photographers are confounded by the unclear legal status.  This is the single 


greatest dissuading factor for photographers to register their works. 


 


As the Copyright  Office is also aware, registrants are also required to sort their 


applications by the year of publication.  This exacerbates further the burden of sorting 


published from unpublished works, for similarly unproductive purposes.  The date of 


publication of a work, while not entirely irrelevant, is far less significant in the law than it 


used to be.  To the extent it is relevant, those facts can come out in the course of a 


                                                        
2 U.S. Copyright Office Fiscal 2013 Annual Report at 4. 
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negotiation or resolution of a dispute.  They need not stand in the way of successful 


registration of the work.  PPA believes it is not worth the burden placed on independent 


creators to demand that they sort registrations by date of publication. 


 


While the fees associated with routine registration by photographers would add up 


quickly, the deposit requirements are an even greater logistical problem.  Granted, the 


advent of digital technology and the ability of the Office to receive soft copies for 


purposes of deposit have improved the situation from the analog, hard copy days.  As we 


have described, PPA members can and do routinely create a thousand images in a 


weekend.  Sorting and transmitting this volume of works even once, much less on a 


regular basis, is not practicable for independent, high-volume creators.   


 


We recognize that there are important policy reasons for deposit requirements, including 


putting potential defendants on notice.  But there are other ways to connect a registration 


to a particular work.  Indeed, the Copyright Office’s regulations already allow for 


identifying material in lieu of copies under certain circumstances.3  Ideally, one day the 


Copyright Office will build an interoperable electronic system that can receive and 


process identifiers and metadata about photographs and other works of graphic art as they 


are entered into rights management databases by their creators as part of their normal 


workflow.  As an initial step towards that laudible goal, we ask the Copyright Office to 


allow for identifying information in lieu of deposits as routine matter, at least in the 


context of photographs and other visual works. 


 


We believe that removing the requirement to sort published versus unpublished, sort by 


date of publication, and a relaxation of the deposit requirement, along with a small claims 


option as stated above, would open the door to increased, if not universal, registration of 


copyright by photographers.  We would appreciate the opportunity to discuss this 


proposal with the Copyright Office further. 


 


 


                                                        
3 37 C.F.R. §202.21. 
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CHALLENGES TO LICENSING AND OTHER MONETIZATION 


 


To be sure, the greatest challenge to monetization is that the general public does not 


understand and respect the copyright protection afforded to photographers.  The all-too-


common reality is that people make unauthorized reproductions of professional 


photographs without a second thought.  Consumers are equally likely to distribute 


unauthorized copies.  This is especially true for wedding and portrait photographers, 


whose customers routinely misunderstand even basic distinctions in the law, such as the 


difference between ownership of a particular copy of a work and ownership of the 


copyright in the work.  It is highly unlikely the photographer will ever know about most 


of the particular instances of infringement; they simply know that people do it as a matter 


of course. 


 


Even an obligation for payment through some type of statutory system is unlikely to have 


a significant effect, as ordinary consumers will not know of such an obligation and the 


entity managing such a system would have no greater ability to learn of the infringing 


acts than the creators do today. 


 


PPA remains highly skeptical of statutory licensing for three reasons.  First, as just stated, 


we do not believe that compliance will improve with a statutory system; it will simply be 


a different aspect of the law that people don’t know or ignore.  Second, we believe that 


the loss of exclusive rights is a detriment to creators, who should continue to have the 


legal authority to control certain uses of their works.  “Control” has been smeared as a 


dirty word by some, mostly those whose business draws income from others’ creative 


works.  To be clear, control does not mean opposition to new platforms and business 


models.  It does mean that creators maintain the legal rights to insist they be partners in 


those new approaches, not victims of them. 


 


The Copyright Office has recently proposed an extended collective license system in the 
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context of mass digitization.  PPA appreciates the Copyright Office’s efforts to help 


creators get paid for use of their works.  We will join others in submitting a separate set 


of comments on that, but we note here that we do not believe such a system will succeed 


in generating the income due to creators.  We recognize that the Copyright Office’s 


proposal includes an opt-out.  PPA has a fundamental concern with any proposal that 


requires creators to take affirmative steps simply to maintain their existing rights.  A 


voluntary, opt-in system would be more appropriate. 


 


A challenge that has been discussed in another context is the removal of rights 


management information, specifically metadata, from digital copies of photographs.  


Most photographers routinely apply metadata to their works, and most Internet platforms 


routinely strip that metadata right off, artificially creating apparent orphan works and 


undermining an avenue that might have educated users about the rights of the creator in 


the work.  The common removal of metadata was even recently cited by a court as an 


element of its reasoning for why the Internet company in that case was not held 


accountable to the victims of horrendous crimes that were allegedly facilitated on the 


defendant’s website.4  If the Copyright Office can help convene discussions between 


photographers and key Internet companies with the goal of preserving metadata on digital 


photographs, that could go a long way towards improving licensing opportunities and 


reducing the orphan work issue.   


 


MODERNIZING THE COPYRIGHT OFFICE 


 


PPA would like to add that the improvements it seeks, including a small claims system 


and adjustments to the registration system, are not possible without a change in the 


structure of the Copyright Office.  Specifically, the time has come for the Register of 


Copyrights to have the authority to run the office and administer the law.  Quite simply, 


the Copyright Office’s “customers” are operating in a fast-paced, competitive 


environment.  We feel that reality mandates that the Office itself be given the opportunity 


                                                        
4 Doe v. Backpage.com, LLC, 2015 U.S. Dist. Lexis 63889, 18 (D. MA. May 15, 2015)(“The stripping of 
metadata from photographs is a standard practice among Internet service providers.). 
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and authority to become equally nimble.  Correspondingly, it is time for the Copyright 


Office to be out from under the Library of Congress.  PPA supports legislation to achieve 


that goal and appreciates the leadership shown by Representatives Marino and Chu in 


circulating their discussion draft. 


 


CONCLUSION 


 


PPA appreciates this opportunity to provide these comments.  We commend the 


Copyright Office for its continued commitment to these important issues.  PPA again 


notes its strong support and agreement with the comments filed by American Society of 


Media Photographers (ASMP), National Press Photographers Association (NPPA), 


Graphic Artists Guild (GAG), and Digital Media Licensing 


Association (DMLA).  PPA is appreciative of the work of these associations in support of 


the photographic industry and other visual art professions.  We hope that you find these 


comments helpful and we look forward to continuing to work with the Copyright Office 


and other stakeholders to improve the fairness and operation of the copyright system to 


preserve and promote the work of people who help preserve our most precious, personal 


memories for future generations. 


 


 


 


Respectfully submitted, 


 
David P. Trust 


Chief Executive Officer 


Professional Photographers of America 








Jonathan C.K.Webb
www.webbaviation.co.uk


“Villa Minimus”14 Laleham Green, Bramhall, Stockport, Cheshire SK7 3LJ
0161 439 5197 M.0776 968 8748     Email;  sales@webbaviation.co.uk


7/5/2015


Copyright Protection for  Visual Works


Dear Sir or Madam,


I am a full time professional photographer and ear all of my income from the sale of usage rights to my 
photographs.


We live in interesting times and the market has changed beyond all recognition in the last 10 years. There 
have been many calls for various reductions in the copyright protection of my work. I do not understand 
why this should be the case as currently we have the easiest access to photography in the history of the 
profession  and also the widest choice of works for all budgets.


There have been calls for “Orphan Works licensing” yet photographers have never been easier to find, just 
a few minutes on a search engine and people can trace the vast majority of working photographers. Here in 
the UK we have recently introduced “Orphan Works” legislation and the results are open to abuse from 
anyone who wants to exploit high value work while paying only a nominal sum. 


Proponents of Orphan Works say that it is to release historic works, for example first world war 
photographs and while I and most photographers have no objection to the use of  very old historic works, it 
has to be balanced with protection of those living photographers who sell their photographs to earn a living.
If there is to be Orphan Works legislation it should only cover photographs which appear to be over 100 
years old and black and white. There is no legitimate reason why a recent photograph should be considered 
Orphan.


There are also calls for extending the principles of “Fair use”, ie using work without paying for it. I find no 
reason why fair use should be extended as photographs are no so easy to find and licence in the normal 
way.  There are even many photographers happy to provide work for free so photography of all types is 
easily accessible at all price levels. For those happy to pay for use, most professional works can easily be 
licensed with a few clicks of a mouse on an online shopping cart. Like many photographers, I sell my work 
through my own website. Customers from all over the world need only enter their credit card details and 10
minutes later they receive a high resolution photograph and licence to reproduce it. Nothing could be easier.


The current fair use and safe harbor provisions of the DMCA are already excessive and have allowed huge 
businesses to be built up by exploiting the work of visual artists without paying them. 


I welcome  calls for a small claims legal process. We have recently set up a small claims system in the UK 
and it works very well.  Most photographs  have a value in the 1 to 1000 dollar range and it is not 
appropriate to have a legal system costing vast sums to argue over a simple photograph. Furthermore the 
vast majority of copyright cases are extremely simple with very clear evidence. A typical copyright 
infringement might be an image taken of a photographers website, and used on another website in which 
case the evidence would be very clear as the infringing image has been seen on the defendants website. The
only questions for the court are did they have a licence and if not what is the value of the work. The value 
of a work is also easy to see as most photographers sell their work through a fixed price online shopping 
cart.
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A complex and expensive legal system for simple copyright claims serves neither the interests of the 
defendant nor the claimant and a small claims system would be welcomed by both. 


My only recommendations for a small claims court are that it should hear cases on papers and not at an 
attendance hearing due to the global nature of intellectual property. Its quite likely one may have a 
defendant in the USA and a claimant here in the UK. Copyright is international.


Furthermore any awards for copyright infringement should be sufficiently in excess of the value of the 
work as to dissuade copyright infringement. If the court were to award only the value of the work then 
nobody would licence works lawfully but simply infringe works and pay if caught.


If copyright is to be reformed I would like to see an improvement in the procedure for copyright 
registration which is an excessive burden  for working photographers. 


The online USCO forms require too much information which is not relevant, especially in the case of 
published works. It should not be necessary to provide individual titles or publishing dates for work, nor to 
split it into published and unpublished. It is the work itself which requires registration and protection, not 
its title. 


It should be possible to simply upload works in bulk to the USCO with no additional information regarding
individual images. 


Like many working professional photographers I shoot 50,000 to 100,000 photographs a year so the current
procedure is very time consuming. If a title really is needed , the system should automatically use the file 
name during the upload. Like many photographers, the title of my work is a simple photo number which is 
also the file name. Trying to fill in a form with 20,000  image numbers is a complete waste of time which 
would be better spent creating more images. 


Trying to find publishing dates for published images is even worse as those dates may now be unknown. 
How can a photographer be expected to remember what day he uploaded a particular photograph to his 
website 10 years ago and then how is he expected to write down and submit that date together with an 
image title  for an archive of half a million individual images.


Yours sincerely,


Jonathan C.K. Webb








4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  
 
 
I am in charge of over a million or more historical photographs for the Special Collections 
archive at the University of Washington Libraries.  We have researchers from all over the nation 
and the world who use our materials.  As is common with most historical archives we have many 
photographs of uncertain origin or by photographers who have long since died or who cannot 
be traced, or who have heirs who either do not know they are the heirs to the copyrights or who 
do not care. 
 
It  is extremely annoying to have images with no commercial value get caught up in the 
copyright mess that comes from commercial companies such as Disney that want to hold their 
copyrights forever.  The vast majority of images that we handle do not have the type of 
commercial value that the Disney images do and most of the time there isn’t a way to track back 
to find any heirs or even to confirm that there are heirs who would hold the copyrights. (Often 
when we do find an heir, they are pleased that their grandfather’s photograph has been used in 
a book or documentary.)  It is insane to have a 70-95-120 year waiting periods before the 
copyright is cleared up for these images and researchers can legally use them.  Often nothing is 
known about the creator (perhaps all we have is “Jones Photo” or perhaps there is no name at 
all).  Most of the time there is no way to know when the person died or even when the image 
was created.  (The most insane copyright rule of all is that “unpublished anonymous and 
pseudonymous works” are not available for 120 years after their creation, which leaves all 
unpublished works without an author from the 20th century unavailable for use—yet there is no 
way to determine who it would harm for someone to use those anonymous images made by 
someone most likely long dead.  Believe me—if I have an anonymous photograph made in 1898, 
that anonymous creator is dead.) 
 
Essentially the current copyright laws leave historical archives with the choice to tell researchers 
they can’t use the majority of the historical images from the 20th century that we have or to 
ignore copyright.  There is a clear difference between modern work that is under copyright now 
and can be traced back to the copyright holder.  Before the copyright laws were changed, there 
were reasonable periods for which materials were under copyright so you could tell your 
researchers that an image would reasonably be out of copyright by a particular time period even 
if you didn’t know the creator of the image.  Who are we protecting when I have to tell a person 
writing a book that the photo they want to use to illustrate it cannot be used because it was 
created in 1899 and we don’t know who made it?  The point of copyright should not be to stifle 
the creative use of work that no longer can benefit the creator. 
 
A new system should be developed so that historical materials with basically no monetary value 
do not get caught up in the desires of large commercial interests.  If a company such as Disney 
wants to hold their copyrights forever, rather than changing the entire copyright law for them 
and sweeping all of us in with them, a different system for copyright extension should be 
developed.  For example, why not allow a company/person to pay for their copyrights to be 
extended or have some system where these commercial interests have to register to extend 
their copyrights beyond a reasonable number of years.  It used to be that copyright ended if the 
person/company didn’t re-register it.  If commercial interests want extended copyrights, then 
they could register them—which then means that there would be a place to search for copyright 







extensions, but would allow materials with no continuing commercial use to drop out of the 
copyright status and be able to be used by the public.  
 
The current copyright laws prevent public use of materials that should be open for creative use 
even though they are no longer viable to provide profit for the creators or heirs.  Ironically it 
prevents the use of images that heirs would often be pleased to see used in books and other 
productions.  There needs to be a system that would divide out such materials from being linked 
with commercial interests that want to continually extend copyright periods to retain ongoing 
profits.  If there are creators or heirs who can demonstrate a need for a continued copyright 
status beyond a more reasonable time period, then there should be a different system to allow 
them to obtain that copyright but not impact materials for which no such value can be 
demonstrated. 








Dear Copyright Office, 


 


So, I was told that you are trying to bring back the idea of Orphan Works under copyright across the board, 


particularly the necessity to register the works you make for them to be considered copyrighted, and I need to tell you 


that; in its current form; this is a disastrous idea. 


 


Because, as an individual artist, I would tell you that this would absolutely destroy many internet artists' ability to 


keep control of their work; due to the impossibility of many artists (Especially those with few economic resources) 


being able to pay the fee for every work they produce or spend their valuable time cataloging forms; especially in the 


age of the internet with the amount of content that is produced and placed online every moment. 


 


But it would also give corporate actors with far more promotional/distributional resources a blank check to steal the 


works of smaller artists; out-compete the original creator with their own creations via said resources; and 


 leave artists with no means of legal recompense.  


 


And this will not affect corporate copyrights one whit; as the abilities of a huge corporate entity to register every 


single work they produce under copyright are much higher than those of small; individual artists, and in fact I am 99% 


sure that this incarnation of the concept is due to corporate lobbying, so that they can profit from the works of small 


artists without providing compensation (As they have been trying to do for years) and get away with it. 


 


But, that being said, I do think that there should be a new Orphan Works policy, but only applying to corporate work-


for-hire; leaving things the way they are for artists producing their own; individually-owned works, and adding to said 


policy the idea that if  a work goes undistributed for a period of time (Like, say, 10 years), it would be released into 


the public domain. Because, there is a huge problem with corporate monopolism of copyright and corporate entities 


sitting on works they refuse to distribute for years, as the long list of works on TVTropes' "Keep Circulating The 


Tapes" pages can attest to, and this would either light a fire under them to re-distribute them or let them lapse 


copyrights and give certain works to the people. 


 


And, if this duration could retroactively apply to works currently undistributed, I.E. adding on the years before the 


passage of a law a currently-undistributed work, than so much the better. For an example of the kind of corporate 


malfeasance this is meant to prevent, consumer activist Jim Sterling has brought this up as a major issue regarding the 


relatively new medium of video games, such as with the example of Activision sitting on the rights to the game Metal 


Arms: Glitch In The System, and refusing to even let the creator buy it from them. And, as an artist and a citizen, 


that's gotta stop. 


 


But, under the current terms, this proposed Orphan Works bill does the exact opposite; favoring corporate entities in 


their ability to steal works from individual artists and throttling individual artists with much less distribution & 


advertising power to keep works as their own. The way this bill is going must be drastically changed, to keep 


corporate actors from sitting on their IP and allowing smaller artists access to remix & revamp their works to their 


heart's content, rather than the exact opposite. 


 


You will never find a greater supporter of the re-invigoration of the Public Domain as me, as can be seen by the 


laundry-list of characters I have specifically created as Open Source (Read: Almost completely Public Domain from 


day 1), but this bill is not the way to do it, as I still believe small artists deserve control over their own work. 


 


Government's goals in regulation should be to serve as a check to corporate power; which is increasingly becoming 


more and more totalitarian and accountable-to-nobody, but this law in fact does the exact opposite in allowing massive 


corporate entities dominion over the works of independent artists. 


 


So please, for the love of America, make an Orphan Works law, but make one that puts the hammer down on 


corporate entities and empowers individual artists rather than the exact opposite that this current proposal is operating 


under. 


 


Sincerely, 


Thomas F. Johnson 



http://eskiworks.tumblr.com/post/124437645303

http://eskiworks.tumblr.com/post/124437645303

http://www.dailydot.com/geek/deviantart-hot-topic-shirt-art-stolen/

http://steveholtvstheuniverse.tumblr.com/post/92700944115/a-work-in-futility-the-welovefine-experience

http://tvtropes.org/pmwiki/pmwiki.php/Main/KeepCirculatingTheTapes

http://tvtropes.org/pmwiki/pmwiki.php/Main/KeepCirculatingTheTapes

https://youtu.be/rZpg2OViI7Q?t=1m20s

https://youtu.be/rZpg2OViI7Q?t=1m20s

http://titleknown.tumblr.com/post/118337756398/a-masterpost-of-my-open-source-characters

http://titleknown.tumblr.com/post/118337756398/a-masterpost-of-my-open-source-characters






 


 


July 23, 2015 


 
The Honorable Maria A. Pallante  
Register of Copyrights 
U.S. Copyright Office 
101 Independence Avenue, SE  
Washington, DC 20559-6000  
 
Re:  Comments Submitted Pursuant to Notice of Inquiry Regarding “Copyright 


Protection for Certain Visual Works,” 80 Fed. Reg. 23054 (Apr. 24, 2015) 


Dear Register Pallante: 


The American Intellectual Property Law Association (AIPLA) is pleased to offer comments in 
response to the above-referenced U.S. Copyright Office Notice of Inquiry regarding “Copyright 
Protection for Certain Visual Works.”  


The American Intellectual Property Law Association is a national bar association of 
approximately 14,000 members who are primarily lawyers engaged in private or corporate 
practice, in government service, and in the academic community. AIPLA members represent a 
wide and diverse spectrum of individuals, companies, and institutions involved directly or 
indirectly in the practice of patent, trademark, copyright, trade secret, and unfair competition law, 
as well as other fields of law affecting intellectual property. Our members represent both owners 
and users of intellectual property.  Our mission includes providing an objective analysis of issues 
to promote an intellectual property system that stimulates and rewards invention while balancing 
the public’s interest in healthy competition, reasonable costs, and basic fairness. 


Based on our review of the notice of inquiry, AIPLA offers the following comments.  


Significant Challenges to Monetizing and Licensing of Visual Works 


AIPLA believes the ease of unauthorized copying online is a major challenge to the licensing of 
visual works. This is particularly true in light of the increasingly prevalent perception that visual 
works are and should be freely available, a shift which may be attributable to what has been 
described as a “participatory culture”1 or “sharing culture.”2 Content providers seeking to satisfy 
the online community and an ever-shortening news cycle demand posting and sharing of content 
at an extremely fast pace, which has rendered more traditional licensing mechanisms in the 
online environment very difficult, if not obsolete.  The large and growing number of orphan 
works and unauthorized mass digitization further hamper licensing efforts.  These issues were 


                                                           
1 https://en.wikipedia.org/wiki/Participatory_culture 
2 Philippe Aigrain, Sharing Culture and the Economy in the Internet Age (2012),  


http://www.oapen.org/download?type=document&docid=409602 
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the subject of lengthy discussions and investigation by the Copyright Office, producing various 
Notices of Inquiry, in which AIPLA also filed comments, and culminating in the release by the 
Copyright Office in June 2015 of the Report on Orphan Works and Mass Digitization.3  As 
AIPLA advocated in its earlier comments to those Notices, to address impediments to effective 
visual works licensing, we proposed that the Copyright Office provide, or at the very least 
endorse, a robust image search tool that would allow potential licensees to identify rights holders 
and make lawful use of content protected by copyright.4  We believe such a tool could mitigate 
some of the challenges to licensing visual works. 


Significant Enforcement Challenges for Authors of Visual Works 


Authors of visual works protectable under the Copyright Act face unique hurdles to rights 
enforcement in the online environment.  Notably, under§412 of the Act, an application to 
register a work must be filed within three months of first publication in order to claim statutory 
damages and attorneys’ fees.   AIPLA supports extending this three month time period to provide 
authors with a greater opportunity to timely register their works and enable the owner to later 
maintain an action in which statutory damages and attorneys’ fees are available.  


In addition to formal litigation as an enforcement tool, once a copyrighted work is registered, 
AIPLA supports additional inquiry into an alternative dispute resolution processes for internet-
based copyright infringement disputes.  A more efficient alternative to a federal lawsuit – one 
that provides statutory damages as an exclusive compensatory remedy – would promote 
enforcement actions relating to visual works.  Disputes relating to visual works that originate in 
an online environment are particularly well-suited for arbitration; limiting available damages in 
such proceedings to statutory damages such proceedings could prove more efficient than federal 
litigation.  
 
Germane here are comments of AIPLA, which remain true today, filed in response to an earlier 
Notice of Inquiry regarding “Remedies for Small Copyright Claims,” 76 Fed. Reg. 66758 (Oct. 
27, 2011).5  There, we applauded efforts by Congress and the Copyright Office to ensure that 
copyright owners of all kinds – large and small – have the ability to effectively protect their 
rights in their works.  The Copyright Office and Congress should work to ensure that any 
proposed reforms continue to fairly balance the rights of authors with the rights of users.  For 
example, it is important that the system not encourage frivolous claims that require both 
copyright owners and legitimate users of copyrighted works to defend against at undue expense.   
 
AIPLA continues to oppose use of state courts for copyright small claims for all the reasons 
expressed in AIPLA’s comments regarding small claims.  We reiterate that the overwhelming 
majority of infringement actions arise under federal law and are brought in federal court. As a 
                                                           
3 http://copyright.gov/orphan/reports/orphan-works2015.pdf 
4 See http://copyright.gov/orphan/comments/noi_10222012/American-Intellectual-Property-Law-Association.pdf, at 


3 (“[W]e would support a proposal, similar to that in the 2008 legislation, to require that the Register of 
Copyrights develop a certification process for, and the establishment of, a new electronic database for pictorial, 
graphic, and sculptural works that are registered, to facilitate searching for these types of works, which appear to 
present the most challenging fact patterns.”). 


5 http://www.copyright.gov/docs/smallclaims/comments/01_aipla.pdf (“AIPLA’s Comments regarding Small 
Claims”). 
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consequence, federal judges have developed substantial expertise in hearing copyright matters.  
Making state courts the venue to hear such matters carries a number of significant risks, 
including the potential for incorrect and inconsistent decisions, and the burden on courts to 
learn—and more likely on litigants to teach—the applicable copyright law.  Finally, adjudication 
of copyright disputes by state small claims courts would subvert the goals behind federal 
preemption in the copyright space.  
 


Significant Registration Challenges for Authors of Visual Works  


AIPLA views the current registration process as somewhat incompatible with the current 
technological environment and with the pace at which visual content is created, posted, and 
shared online.  As stated above, AIPLA supports extending the time period for registration post-
publication to enable authors of visual works to gain greater access to statutory damages and 
attorneys’ fees.  Particularly with respect to content posted online, we believe relaxation of this 
requirement will encourage registration of online content by providing more leeway for authors 
to register their works. In many ways, this will provide authors additional time to evaluate 
whether a work is one for which they will seek to invest in further protection under the 
Copyright Act.  AIPLA would also encourage the Copyright Office to conduct additional inquiry 
into ways to facilitate a seamless registration process for authors of high-volume content created 
and disseminated online.  


Significant Challenges for Potential Licensees of Visual Works 


As expressed above, we believe that orphan works and mass digitization present significant 
challenges for potential licensees that wish to make lawful use of visual works but cannot 
effectively identify rights holders. We also believe that a shortfall in education at large on both 
fundamental copyright principles and lawful use of protected visual works continues to hamper 
licensing activity.    


Other Significant Challenges Relating to the Protection of Visual Works 


The Copyright Office is charged with administering the law in a technological space that is 
rapidly advancing.  The Copyright Office requires greater autonomy and resources in order to 
stay at the forefront of technological developments to facilitate the creation and licensing of 
copyrighted works, and to permit potential licensing and enforcement problems to be identified 
and addressed pro-actively.   


We welcome the opportunity to provide the Copyright Office with any assistance and comments 
on these issues in the future. 


Respectfully submitted, 


 
Sharon A. Israel 
President 
American Intellectual Property Law Association 
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July 23,2015 


Ms. Maria A. Pallante 
Register of Copyrights 
U.S. Copyright Office 
Library of Congress 
101 Independence Avenue, S.E. 
Washington, D.C. 20559-6000 


Re: Copyright Protection for Certain Visual Works - Notice of Inquiry 

Docket No. 2015-01 



Dear Ms. Pallante, 


I am writing on behalf of Columbia University Libraries. As you may know, 
Columbia University Libraries is one of the top five academic research library 
systems in North America. Columbia's collections encompass many visual works, 
including photographs, graphic artworks, and illustrations. In particular, The Avery 
Architectural & Fine Arts Library is one of the most comprehensive architecture 
and fine arts library collections in the world. Avery collects a full range of primary 
and secondary sources for the advanced study of architecture, historic preservation, 
art history, decorative arts, city planning, real estate, and archaeology. Avery's 
Drawings and Archives Collection includes over 2 million architectural drawings 
and records. The Avery Library is home to the Avery Index to Architectural 
Periodicals, the only comprehensive American guide to the current literature of 
architecture and design. 


It is within this context that I am writing to advocate for systematic rights 
identification protocols. Rights metadata, if well structured, providing for key fields 
of information that include author attribution and source information, should 
facilitate educational and scholarly access to materials. I support standardized 
rights protocols with the understanding that the objective of any system should be 
to provide information about the copyright status and the origins of the visual work, 
without limiting educational and scholarly access. 


My comments below are limited to pOints four and five, that is: (a) the 
significant challenges libraries face when we make legal use of these works in our 
collections, as per point four, and (b) the challenges, notably in the online 
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environment, when managing collections that include commercial visual works 
whose value is not just commercial, but particularly with the passage of time, is 
historic and scholarly as well, as per point number five in this Notice of Inquiry. 


Comments on point four: What are the most significant challenges and 
frustrations for those who wish to make legal use of photographs, graphic art 
works, or illustrations? 


As described above, the collections of Columbia University Libraries, and in 
particular, the Avery Architectural & Fine Arts Library, holds over 2 million 
architectural drawings and records, including photographs, graphic artworks, and 
illustrations. Many of these works were created first for specific commercial 
purposes; however, with the passage of time, the works have taken on distinct 
historic and scholarly value. As stewards of these collections, we make these works 
available for educational and scholarly purposes, lawfully and responsibly, as an 
essential part of our mission. Within the context of scholarly communications, there 
is an integral expectation that visual works will carry source information, 
provenance, and author attribution. 


As the U.S. Copyright Office has observed in this Notice of Inquiry on page 
four, there is a growing practice of reproducing and distributing visual works in the 
online environment without including rights information. In the context of scholarly 
communications, this issue is, in fact, far more complex. As an active repository of 
visual works that have commercial as well as historic and scholarly value, we 
frequently observe that source attribution, provenance including author attribution, 
and rights metadata are being overlooked or removed when visual works are 
reproduced and/or distributed in the online environment. 


The impact of reproducing and distributing images of visual works online, 
without complete rights metadata, including provenance and attribution of source, 
can be damaging and frustrating. First, the practice contributes to the growing 
collection of images that are orphaned in the online environment. Second, the 
scholarly and historic value of visual works may be diminished if they cannot be 
attributed to source, cannot be cited with certainty, and cannot be identified as 
being the work of a particular artist, architect, or photographer. Finally, as stewards 
of important collections, we have a responsibility to researchers, scholars, and the 
general public to communicate our collections lawfully and in a manner consistent 
with academic standards. The practice of stripping out rights metadata, including 
author attribution and source information, requires us to re-assess the [legal] risks 
when we consider releasing copies of visual works into the online environment. 
Such a re-assessment of risk can inhibit our capacity to fulfill our mandate to 
facilitate access to scholarly material in the online environment. 


Rights metadata that includes author attribution and source information 
would, instead, facilitate subsequent re-uses of visual works while at the same time 
support the interests of legitimate copyright owners. In addition, rights metadata 
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that includes author attribution and source information would also encourage 
lawful and responsible third party use of copyright protected visual works for the 
purposes of information and education. 


Comments on point five: What other issues or challenges should the Office be 
aware of regarding photographs, graphic artworks or illustrations under the 
Copyright Act? 


As noted above, visual works -- such as illustrations, photographs, and 
graphic works -- may be created for commercial purposes at the outset, but with the 
passage of time become part of institutional scholarly collections. We are of the 
opinion that a distinction should be made in copyright law between the treatment of 
contemporary visual works created for current commercial consumption and visual 
works found in scholarly collections. The seminal issue is one of understanding the 
market and the long-tail effect of copyright on historic and scholarly visual work. It 
is one where a balancing of interests is, in our view, necessary between immediate 
commercial value of a newly created visual work, on the one hand, and scholarly 
and historic value of a visual work, on the other. 


As an example, certain illustrations, graphic works and photographs may 
hold inherent historic or archival value as part of a collection because they tell a 
story about the progression of a particular style or urban development. As 
individual works, however, they hold little commercial value from a copyright 
perspective. Nevertheless, if they are copyright protected they pose significant 
administrative challenges to both the copyright owner and to the institutional 
owner of the physical work because the rights still have to be documented, 
maintained, and managed. Over the passage of time, these works may become 
partially orphaned where rights provenance has not been adequately documented 
either by the copyright owner or the institutional owner of the physical work, so 
that, for example, it is unclear whether or not a visual work was commissioned or 
created during the course of employment. In addition, copyright registrations and 
renewals are exceedingly difficult to research as they relate to individual visual 
works of this nature. The end result is one of paralysis, where institutions, mindful 
of their responsibilities in managing collections lawfully, err on the side of caution 
and limit the reproduction and distribution of such visual works because the status 
of the rights associated with them is unclear. 


In summary, it is our view that standardized rights metadata attached to 
digital files of visual works would help provide clarity and information about 
copyright status, attribution for the author of the work, and information about the 
source of the work, all of which are considered of primary importance in scholarly 
communications. At the same time, any system implemented should avoid 
increasing limitations to educational and scholarly access to materials. The 
objective in providing for a rights metadata system should be to enhance access to 
materials for scholarly purposes for the advancement of knowledge legally and 
responsibly. 
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We are grateful for the opportunity to provide these comments. 


Yours truly, 


Ann D. Thornton 
Vice Provost and University Librarian 
Columbia University Libraries 
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July 22, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern:


Thank you for the opportunity to comment on the affects and concerns with copyrights for artists. I am 
an artist with a broad range of media which mostly encompasses illustration, sculpture, digital art, pixel
art, and 3d art. I mainly work on interactive projects ranging from games, museum displays, to movies 
and so on. All of my work ends up on the internet in one way or another, and while I wish copyright 
issues were the only problems facing artists, like myself, these issues are part of a massive 
accumulation of hurtles a free lance (or otherwise) artist has to battle through every day just to make 
some assemblence of living. What I'm trying to say is that when one starts out on this career path, one 
doesn't realize just how amazingly difficult a path it turns out to be in comparison to almost any other 
legitimate career path available. With that in mind, I feel as though a special care must be taken to 
ensure artists continue to have a chance to thrive, or at the very least, have an environment in which 
they can hope to live lives knowing that their hard work can pay a meager rent and keep them from 
dying due to starvation.


I'm not a writer, nor do I have endless amounts of time (this was brought to my attention today, 
probably because I now live in Canada – with being the kind of artist I am the stable jobs are more 
numerous outside the “States”, but that's a whole other issue) to make a polished beautiful letter and 
pretend I can write amazingly well. I will try my best given the amount of time(I have 4 illustrations 
that need to be done before Friday!) I have to be as informative as possible. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic
artworks, and/or illustrations? 


In order to sell my work, I need to display my work, which means I need to put it on a website that 
people who might hire me or buy prints will need to frequent. These sites make it harder and harder to 
retain my rights to my work, plus there is also the danger of people taking (currently) unlawful liberties
and using my work to make money for themselves – which has happened to me and many of my 
illustrator friends in my network. Another issue is that when a work is purchased by someone, that 
someone wants to have sole rights to that artwork, which otherwise could potentially keep making 
revenue for the artist, but instead ends up creating revenue for this other someone. Due to competition 
from US artists and now those around the entirety of the globe, selling the rights for the artworks now 
brings in very little, as opposed to the potential revenue it could get from the artist keeping the rights. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 







It's hard to police the entire internet, and the crazy amount of games being made with art stolen from 
artists in other countries, by yourself. The amount of stolen art content in these programs and games is 
staggering. Even if we do find them, they usually don't comply as they are located in other countries, 
and there's nothing else we can really do about it since artists usually can't afford such lawyers or 
lawsuits. The other issue is that if you give some sort of loophole which might make art free to use 
(Orphan works) you better believe there will be giant corporations that will take advantage of that. If 
exploitation can happen, it will. It's pretty much like a law of the art world. I've been exploited on very 
many fronts from misclassified as a 1099(which I fought, and then was black listed and had to find 
work in another state) in a non freelance set up, not being paid at all(this happens a lot!), forced to work
90+ hours a week in a studio situation, and so on. Full Sail University even had me sign a contract 
giving them the right to use my future work to promote their school (I was naive). Give these sorts of 
businesses/people an opening and... well it's a frightening thought, so a new copyright law revision 
needs to be iron clad and protect the artists.


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 


In order to make money, artists need to make huge amounts of volumes of works. SO much work. 
Thousands of pieces in a year sometimes. It takes a ton of time, which could otherwise be used to make
more work so we can make more money. It also requires expensive equipment depending on the piece 
of art. Then there's paper work, which takes more time, dealing with the copyright offices, and so on. I 
understand the need to register product plans, schematics, and even writings, but unless we can register 
ourselves one time as art machines that continuously produce art, there isn't a chance in the world that 
the offices would be able to keep up with the volume, nor the artists be able to afford it. I certainly 
wouldn't be able to.


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


Companies or individuals who purchase artworks who also purchase the rights to them, have to then 
protect what they purchased from internet art copiers and appropriation(orphan works). The appeal to 
buying original works of art along with the rights is that you have something no one else has.


Another issue is people who wish to help the artist by creating awareness from posting on forums and 
blogs, but then having others link from their posts who then do not link back to the artist or original 
posting of the work. It's taught in public schools to always reference a written work, but they never 
taught anyone about referencing art work. It's just not a thing, and people aren't going to do it. Artists 
like exposure when it's giving them credit as it helps them. Otherwise it hurts them, especially if the 
original can't be found from so much of this unreferenced sharing - then other companies could 
potentially use it for free(Orphan works). 


Another issue I can think of is that sometimes when I am doing a freelance job creating 3d images a 
company will supply with with their own reference material to which I have no way of knowing where 
it came from. I never have any power to make them prove their reference material is legally free to use 
or owned by them. In the end if I stood my ground on the subject I'd then be losing a job, black listed as
a trouble maker, or both. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 







For freelance artists, who do this sort of work they need laws to protect their work, to protect them. No 
where have I seen anything mentioned for indie game artists out there who are also freelance artists. 
Ripped/stolen 3d models, textures, animations, game mechanics have flooded the app stores. Icons and 
graphics from even large scale big companies I've seen appropriated into no name overseas crappy 
games attempting to siphon off profits from the bigger fish companies they stole from. I've seen 
artworks from people I know in advertisements on Facebook for games, and there's no where to even 
report them. If it's happening to bigger companies out there and they can't prevent it, how on earth will 
the little struggling artist ever make it?


I also was told that there was some credible visual arts registry that connects to other countries and has 
image based searches. Unless you're talking about the private corporation, Google, no such thing exists.
If it is Google, a corporation being in charge of such a thing is a conflict of interests. It also is not 
capable of reaching the deep web. While if any corporation were to be my overlord, I would want it to 
be Google, I don't think it to be wise to consider it a government registry. The amount of disk space, 
time, and software needed to have such a thing doesn't exist currently.


With that, all I have to say is that the future of many, if not all, artist's livelihoods are in your hands.


Sincerely,


Tara St. George


PS: I'd sign this with my tablet, but if I did the document would no longer be search-able and buying 
software that would let me digitally sign this is expensive. So! Let's pretend I signed it in invisible ink 
above my typed name.  








July 23, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


To Whom it May Concern: 


My name is Jody Hewgill. I am an internationally known, Toronto based artist and 
illustrator. I have been painting and illustrating since 1988, and have worked on a wide 
variety of assignments and commissions including book covers, celebrity portraits, theatre 
posters, and retail interior murals for clients in North America, Europe and Asia. My 
paintings have been commissioned by Arena Stage, Atlanta Olympic Committee, 
Entertainment Weekly, Windstar Cruises, Mondavi Wines, Oprah magazine, Rolling 
Stone, St. Supery Vineyards, Time Magazine, the United States Postal Service and the US 
Department of State to name just a few.           A series of my posters are included in the 
Permanent Poster Collection of the Library of Congress in Washington, D.C. I am the 
recipient of many awards including American Illustration, Communication Arts, Print 
Magazine, The Society of Publication Designers, the Society of Illustrators in New York 
and Los Angeles.


I am writing to address the problems visual artists face in the new digital environment. 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?


As a freelance illustrator, I need to have the ability to maintain a revenue stream, using my 
existing, original work for resale, in order to make a living for my family. The resale of my 
past images for new applications is a large part of my illustration business and my 
collection of work is a valuable resource that produces income for me and my family. Any 
attempt to replace the existing copyright laws, with a system that would benefit Internet 
companies, would endanger my ability to make a living. A number of companies have 
already taken my work without my permission or financial compensation, and have used 
it for their own benefit. Copyright law should protect the original content creators, not 
corporations that benefit from the theft and reproduction of imagery







2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?


The proposals the Copyright Office has made to Congress concern me. It is essentially a 
revised Orphan Works (OW) bill, but would be even worse. Orphan Works bills have been 
resoundingly opposed by artists since they first appeared a decade ago. A copyright law 
built on the foundation of orphan works law would allow internet companies to syphon off 
revenue from artists with the hopes of creating an even better revenue stream for 
themselves. There can be no bigger challenge for those of us who make our livicompete 
with giant corporations that can get artwork free from artists and compete with us for our 
own markets.  


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?


The proposal to reintroduce registration would become another financial burden for 
artists. Over the course of a career, a moderately prolific artist will produce thousandsof 
works. To register those images, the artist would have to locate them, unframe them if 
necessary, scan them, spot them, color correct them, keyword and catalog them, return 
them to their files or frames, add metadata and fill out registration forms for each one for 
at least two registries. All of that would take thousands of hours. And all this non–income-
producing time would have to be stolen from time that the artist would otherwise be using 
to create new work.  


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?


Like most artists, when I'm creating a new piece, I will use photographs and other graphic 
artworks for reference and inspiration, but only as a loose guideline. My work is always 
original, based on my own, original sketches and studies, created by my own hands.


I am aware of multiple blogs where other people have used my work in similar non-
commercial postings. In every such instance of which I'm aware, the authors of these blogs 
have credited me, and I have never objected to such uses. So, based on this experience, I 
would suggest that where the current copyright law is working, it is working as intended, 
compelling a certain rigor regarding the use of work  that I fear will be lost entirely if the 
laws currently being proposed are liberalized to permit massive commercial infringement. 


The internet has made it very easy to be able to track down rightful owners of any image, 
whether through Google or sites like TinEye. There is no excuse to claim ignorance of the 
origin of an original artwork.







5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


The kind of system the Copyright Office has proposed to Congress seems all too familiar to 
me. Artists have already seen their foreign reprographics royalties diverted away from them 
for at least 20 years.  I fear this is exactly what is going to happen with the proposals the 
Copyright Office has made to Congress. 


To prevent this unjust conflict of interest, it is imperative that no artists group that supports 
this legislation be allowed to receive any financial benefit from the creation of copyright 
registries or notice of use registries. These artists organizations have failed artists and should 
not be allowed to use this legislation to profit even further off the artists they were created to 
help. 


I thank you for reading my letter and I ask you to recommend that visual art be excluded 
from any orphan works provisions Congress writes into the new copyright act. 


Thank you, 


Jody Hewgill
jody@jodyhewgill.com
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Dear Ms. Pallante, 


I am writing to ask that you create policy to protect visual authors and their exclusive 


rights, and support a sustainable environment for professional authorship. 


As a creator of visual images, I feel it is harmful to myself and others in my field for copywrites of 
artwork to be removed. Artists such as myself rely heavily upon owning our own works and controlling 
where and how they are used and distributed. 


The biggest challenge to monetizing/licensing my work is to keep control of where it appears and who 
uses it, and to keep my copyright notice and contact information associated with the work. From what I 
have heard from other artists, companies routinely remove watermarks and copyright information from 
the pieces artists create for them, and there are always people who steal the works and post them as 
their own; there is nothing I or many other artists can do to prevent a work of art from being 
“orphaned.” 


As Maria Hartsock suggests:  


If the Copyright Office is sincere about protecting rights of creators, it should make it 
illegal toremove a watermark, illegal to remove metadata, illegal to remove copyright 
information, and alsoillegal to mass digitize any works not in the public domain without 
written permission from thecreator, all with stiff financial penalties. The Copyright office 
should make all of its registered imagessearchable by image, not just by textual data. If 
Google and Bing can do it, so can the Copyright Office.In addition, the suggestion of a 
text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ wouldbe useless. I 
personally have several images titled ‘Stages of Acne’ - there are subtle differencesamong 
them and I have difficulty telling them apart solely from a text description. The only 
realprotection for creators is to eliminate the concept of orphan works altogether. No work 
is an orphan,it all has been created by someone, even if a ‘potential user’ doesn’t know who 
it is. 


I agree with all of the things Hartsock states here, and would suggest the same. 


While I, personally, have not registered all of my works of art with the Copyright Office, I know that 
for many artists it would be physically impossible to photograph, document, and resubmit all of their 
hundreds - or even thousands - of individual works of art. In part due to the sheer volume, but also due 
to the fact that, in many cases, they no longer have a copy of the published versions of their works. If a 
clearing house is to be used for image searches, it should be the Copyright Office, as many artists have 
already registered their works there. 


I am deeply troubled by the idea that “potential users” of my art would have equal rights to my work as 
I, the creator, do. They do not. If I - as the creator - creator do not want my image licensedbeyond the 
original use, re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If Iwant to sell an 
image once, then let it collect dust, that is my choice - it is my choice and my right, not that of some 
“potential user” to claim otherwise. If I want to create an image, put it on my website, and never license 
it at all, that is also my choice. ‘Potential users’ do not have any rights to my images - I do. If a 
‘potential user’ - individual or company - wants to further their business by using imagery, and can’t 
find an image they can legally use, then they can do what individuals and companies have done for the 
decades before electronic file sharing - commission a new one and keep illustrators working. 


Sincerely, 


Alissa Weinman 







Illustrator/Web Designer 
Niles IL 60714 








Corporations, Big businesses, and Publishers want this to pass to make money out off artists works without paying us 
artists for past, current, and future artwork.
The idea of "take first and ask questions" later frees corporations and business from having to worry about their 
responsibility. Instead of hiring creative workers and paying them fair wages and/or fees for their work, they seek to 
profit from others without actual reasonable accounting for the work.
This is already very common from the currently weak law options for people who have had their work taken and used 
by large companies for profit. Often they do not seek the source or offer to make amends for their "mistake", and the 
individuals who created the original work cannot afford the legal fees and court costs to remedy the problem, so 
companies get away with large profits, and the people who did the work see nothing.
I do not, and have never met an individual artist working hard to support themselves who supports these reductions of 
our rights as creators.
I appreciate the idea of public domain work, and trying to clear up vague statuses on works, but that does not seem to be
 the motivation behind these potential laws. Instead they seem to be laid our for easy "misunderstandings" and other 
people being able to keep money they have gotten from people who did the work and get nothing. I value maintenance 
of generosity for the public domain, but not the taking by force or work done by others for profit of those who had 
nothing to do with that work.
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Dear Copyright Office: 


 


I am a professional illustrator from Michigan. The new  


copyright law currently considered by the U.S.  


Congress will have a negative impact on my livelihood  


and the business of illustrators, photographers, fine  


artists and visual artists, writers, musicians and  


creative works from every field. 


 


I've been a professional illustrator since 2000. I  


rely on creating visual works in a multitude of  


mediums to feed my family, pay my bills and further my  


career as an artist professionally and personally. 


 


I work for authors, illustrating stories and creating  


book covers. I work for game companies creating  


package artwork, concept art and game components. I  


have worked for T-shirt companies creating imagery for  


a wide array of garments. I also do work for myself  


and sell my own works. All of which is sold through  


brick and mortar locations, conventions, art shows and  


online. Copyright laws make sure I benefit from these  


sales and future uses of the works, they don't lose  


value after they're printed. 


 


Much of the time this type of work is feast or famine  


and not always regular which can make living  


challenging at times, added to that the cost, time and  


energy away from creating needed to police our own  


work to ensure it is not being used without our  


knowledge or compensating us for our efforts.  


Copyright as it is right now helps me prove these  


works are my own and gives me a huge leg to stand on  


when having to go after claims against infringers. 


 


The internet has become my greatest ally and enemy in  


one package. Giving me the ability to promote myself  


worldwide and sell to a huge audience that might not  


know me by just word of mouth. It also gives  


infringers the ability to acquire copies of my work to  


put to their use without my knowledge thus taking  


advantage of my future prosperity and that of my  


family and potentially damaging the way I choose to  


promote myself to the world at large. 


 


Under the new suggested changes I will have spend even  


more of my limited heartbeats on the earth to prove my  


work is my own by making sure I file contracts as well  


as any other meta-data that might even have a slight  


basis on the work while the infringers will have carte  


blanche to rape and pillage my creativity until the  


matter is resolved all the while shouting "I did due  


diligence, couldn't find the owner!". 


 


I have become increasingly aware of copyright and its  


effects on myself and other artists from the first  


time the Orphaned Works legislation started making its  


way through my governing bodies. Every time I make a  


mark on paper, a brushstroke or a mouse click I add to  


the body of work that I define myself with. Whether I  







use it in my portfolio or sell prints of them each  


piece is an opportunity to better my life or not as I  


choose and no one else should be able to say what I do  


or if I deserve to benefit from it. 


 


These new copyright "reforms" will negatively affect  


all creative fields and as unthinkable as you may  


think it could result in less creation or innovation  


as creatives decide to no longer share their works  


with the world leaving only the derivative, the  


mediocre, the marginal in it's place. 


Art has a huge place in our world and societies though  


many may discount that. 


You only need look around to see the effects of  


artists on your life. 


 


Please rethink these new guidelines for the Orphan  


Works and Mass Digitization. 


 


With respect and hope, 


Tony Steele 
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Comments of Artists Rights Society (ARS) 
 


Library of Congress 
U.S. Copyright Office 
[Docket No. 2015-01] 


 
Copyright Protection for Certain Visual Works 


 
ARS is the largest American Visual Arts Copyright Management Organization (CMO), licensing 
the reproduction of copyrighted works of visual art. ARS currently represents more than 70,000 
artist members, the majority of whom create paintings, drawings, prints, art photographs, and 
sculpture that are generally characterized as fine art rather than commercial art. Recently, ARS 
has been authorized by a large number of illustrators to act as their licensing agent as well.  
 
The business model for most ARS members focuses on the first sale of works or limited edition 
copies. ARS licenses the right to make reproductions of these original works for use in 
periodicals, books, catalogues, posters, advertising media, audiovisual media and, increasingly, 
digital media of the type distributed through the Internet.   Consequently, ARS and its member 
artists have a large stake in the subject of this Copyright Office inquiry.  
 
Current copyright law poorly serves the interests of visual artists, and ARS welcomes the 
opportunity to offer its perspective on how copyright law and its administration might be 
improved to better provide the incentive to create contained in Article 1, Section 8 of the 
Constitution. ARS’ concerns about legislative proposals and business practices that would harm 
the interests of artists are also discussed in this submission.  
 
The Federal Register notice seeks answers to five separate questions. As described below, 
meaningful responses to these questions are linked to one another. The following comments will 
reflect this linkage.  
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 


Because of the inseparable link between the capacity to monetize and the ability to enforce, ARS 
is addressing these two questions together. 
 
The most significant challenges are inability to participate in sales of works subsequent to the 
first sale and the inability to enforce the existing right of reproduction through infringement 
litigation. 
 
As stated above, the primary means of monetizing visual artists’ creative output is through the 
sale of the original physical embodiment of their work or limited edition, numbered 
reproductions.  The other means of monetizing use of their works is exercise of the exclusive 
right of reproduction in copies provided in Section 106 of the Copyright Act.  
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Unfortunately, current U.S. law limits artists’ ability to fully enjoy the benefits of either of these 
mechanisms for monetization. 
 
Inability under U.S. law to exercise the right of droit de suite found in the Berne Convention 
restricts visual artists’ ability to receive payment for the sale of the physical embodiment of their 
art to the first sale, which frequently is the least remunerative sale of the work. Unlike other 
beneficiaries of copyright law such as authors of literary and musical works, the current first sale 
doctrine prevents artists from participating in the continuing economic exploitation of their work.  
 
The American Royalties Too  (ART) Act, currently pending in Congress, would address the first 
sale limitation by allowing artists to receive a modest share of the proceeds from any resale of 
their copyrighted works when sold at auction. ARS sought introduction and strongly supports the 
ART Act. It appreciates the Copyright Office’s support of the principle embodied in the 
legislation. Should Congress enact the ART Act ARS is fully prepared to function as a CMO 
under provisions of the legislation. 
 
The second means for monetization is the exercise of the reproduction right. However, 
willingness of users of works to recognize that right and comply with copyright obligations 
determines the level of success artists will have in monetizing this exclusive right. 
 
ARS enables its rights-holder members to maximize compliance with the reproduction right and 
facilitates authorized uses of their works by:  
 


 monitoring  uses of works to identify unauthorized reproduction; 
 subject to review and approval of the artist, issuing authorizations and licenses for 


reproductions and merchandise; 
 administering and collecting fees for the rights of publicity and personality on behalf of 


the artist;  
 collecting foreign, title-specific royalties attributable to an artist in 40 other countries in 


which ARS has a reciprocity agreement with a national counterpart; 
 offering free legal services, short of prosecution of infringement actions, on copyright 


and other intellectual property matters; 
 agreements with museums under which prior permission must be sought and royalties 


paid for the production and sale of merchandise such posters, greeting cards and 
reproductions; 


 remitting payment  for licenses to the artist on a semi-annual basis and  providing a report 
containing the name of each  licensee, the title of each work reproduced, the type of use 
made and  the fee for each use; 


 requiring licensees to include attribution and copyright notice in conjunction with all 
reproductions and merchandise involving the artists’ work; 


 overseeing all licensed users of the artists’ work to protect the integrity of the work and 
assure that the use displays the artists’ name, signature and logo; 


 issuing cease and desist letters for unlicensed use and issuing take down notices for 
online and Internet infringements; 
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 representing copyright ownership interests of member artists with domestic and 
international policy makers, including national administrations, specialized U.N. agencies 
and NGOs. 


 
While ARS is successful in generating significant income for its members, it relies heavily on 
voluntary compliance. Enforcement against scofflaw infringers requires bringing infringement 
litigation. The level of licensing revenue received by ARS is not adequate to support the 
prosecution of infringement actions in federal courts. And, as explained in responding to the next 
question, registration formalities constitute an insurmountable obstacle to initiating enforcement 
litigation.  
 
All of the ARS services listed above facilitate what is best described as primary licensing of the 
artist’s reproduction right. They all involve the granting of permissions for identified uses on a 
title-specific basis. While authors and publishers of literary works engage in the same kind of 
title-specific licensing, they also monetize secondary use of works already published through 
issuance of blanket licenses issued by a CMO. These secondary licenses consolidate all 
publishers’ rights and are non-title-specific. These blanket licenses give permission for analog 
and digital reprographic copying. They authorize an institutional licensee to reproduce any work 
in the entire catalog of a CMO.  Such CMOs have long been used for blanket reprographic 
licensing in Europe and some other national markets. Such a system was developed in the United 
States only in the final decades of the 20th Century through the establishment by publishers of the 
Copyright Clearance Center (CCC).  


  
The CCC offers blanket annual licenses to companies, universities and other institutions and 
advertises that it provides a safe harbor from infringement for all reprography beyond that 
permitted as fair use.  However, the CCC does not share license revenues with visual artists for 
the visual component of publications included in the blanket license.1  
 
Unlike even prolific authors of books who may produce one or two works per year, which they 
or their publishers register, visual artists are likely to create hundreds of works in a year, taking 
into account, preliminary sketches, drawings and finished works.  It would be extremely costly in 
both time and money for artists to register all their works prior to bringing an infringement action 
against an illicit user.   
 
The United States is the only country imposing this formality. This limits ARS rights holders to 
damages that would be little more than the modest licensing fee that would have been charged 
for prior consent to use the work. Thus, the costs of bringing an infringement action and seeing it 
through to conclusion of a trial vastly exceed the damage award that would be received as a 
remedy for the infringement.  


                                                            
1 The practice of CCC’s counterpart reprographic rights organizations in other countries is to 
share a percentage of blanket license revenue appropriate to the value of image content contained 
in licensed publications with visual arts CMOs, such as ARS, that share the blanket license 
payments with its members. Like these foreign visual art CMOs ARS regularly monitors uses of 
member’s works so that it has the capacity – similar to music rights CMOs – to distribute shares 
of total receipts to individual rights holders. 
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While ARS provides gratis legal service to its members, provided the issues concern intellectual 
property rights, and regularly pursues infringers on their behalf, it lacks the financial ability to 
bring litigation itself.  In cases where the dissemination of the illicit item is international, ARS at 
times makes recourse to its foreign sister societies to pursue the infringer in their territories, 
given that the laws protecting creators, in France and Germany for example, are more stringent 
than those in the U.S..  
 
With regard to the current practices of the CCC which does not distribute funds to visual artists, 
ARS recommends that the Copyright Office consider ways of addressing this problem that could 
include: 
  


 using its good offices to bring together CCC and visual arts CMOs for the purpose of 
discussing the problem and mediating agreement on a solution; 


 recommending to Congress the establishment of a regulatory function for the Copyright 
Office itself that would enable it to receive complaints and order remedies. 


 
3. What are the most significant registration challenges for photographers, graphic 


artists and/or illustrators? 
 
As stated above, the formality of registration makes copyright meaningless for all but a 
handful of visual artists since, overwhelmingly, artists lack the ability to register and deposit 
copies of their works under the existing law, much less comply with the additional burdens 
suggested by some commentators. Further, because few visual works are registered by artists, 
over time, the backlog of unregistered works increases substantially so that it is impossible to 
catch up, even if the artist should find the time and resources to begin registering.   
 
It must be emphasized that nearly all artists are sole proprietors who work alone and must bear 
personally all of the burdens of running a business, including complying with registration 
formalities and payment of attendant costs.  In the case of the fine arts, few visual artists are able 
to support themselves on the income generated by the first sale of their works much less bear the 
burden and cost of registration formalities. Display on the Internet, which has become a common 
means to market artworks for sale, immediately exposes a work to digital copying without 
authorization.  
 
Artists are caught in a conflict they cannot resolve: they must produce large numbers of works 
and make them available to the public before sale where it is difficult to control unauthorized 
copying while, at the same time, they are unable to comply with the registration formalities 
which are necessary to enforce their copyrights.  
 
ARS strongly urges the Copyright office to consider: what purpose does registration and 
deposit of visual works serve? 
 
We assume that the only meaningful reason for registration is to enable those who may wish to 
use a work to determine whether it is in the public domain or to locate the artist/author for 
purposes of obtaining consent to copy.  
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Prior to 1978 registration played a very important role in enabling users to determine the public 
domain status of a work. However, the 1976 Act gave all works copyright protection from the 
moment first fixed in a tangible medium of expression. This continued until 50 years after the 
authors’ death. This term was later extended under the Sonny Bono Copyright Term Extension 
Act to life of the author plus 70 years.  As a transitional provision, the term of existing 
copyrights was extended in 1976 to a flat 75 years; later lengthened in 1998 to 95 years. Further, 
copyrights in foreign works which had fallen into the public domain because of failure to register 
prior to publication, were automatically restored.  Therefore, today it is unnecessary for a user to 
search copyright office records if he knows the name and date of death of the author. The user 
can determine copyright status simply by knowing the age of all authors except Americans 
whose works were created prior to 1978. The value of registration of these works could be 
retained in any legislation abolishing registration though a provision that grandfathered 
American works created prior to 1978.  
 
The second reason for registration is to enable a user to locate the author for purpose of obtaining 
permission to use a work. However, since registrations are not updated to provide the contact 
information of the author or assignee, this value is only theoretical. Further, searches for pre- 
1978 works, only relevant in the case of American authors, must be made by accessing paper 
records at the Copyright Office in Washington. Either the user must travel to Washington to 
personally conduct the search, pay the Copyright Office to conduct the search, or hire a private, 
professional searcher. This limits value of the registry even if it is used only to determine 
whether pre-1978 works of American authors have fallen into the public domain. 
 
If a user seeks copyright information that would permit him or her to receive authorization for 
use, ARS is an excellent position to perform this function.  ARS grants licenses for the works of 
more than 70,000 artists and has a very sophisticated ability to identify rights holders.  
 
The limited practical value to users of copyright registration is in stark contrast to its 
negative effects on artists for whom it creates insurmountable enforcement burdens as 
described in the answer to question two.  
 
If the Copyright Office wishes to strengthen copyright documentation to provide 
meaningful value to users it should recommend to Congress that the registration 
requirement for works consisting of images be either eliminated entirely or no longer 
required prior to infringement as a condition for receiving statutory damages. 
Alternatively, such registration for visual artists should be focused on the name of the artist 
alone and not the titles of the many thousands of works visual artists create in their 
lifetime.  To require such registrations, would constitute an extremely unwieldy if not 
impossible burden on artists.  
 
 


4. What are the most significant challenges for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
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While it may seem counter-intuitive that a rights holders’ organization like ARS would have 
meaningful answers to this question, ARS, in fact, is one of the most knowledgeable sources of 
information about user needs. That is because ARS provides services to both users and rights 
holders. Unlike registration records maintained by the Copyright Office, ARS provides up-to-
date, accurate information necessary to easily license a work. Use of ARS’ database is far more 
likely to yield documentation that can relieve users from concerns about unwitting infringement.  
 
The rights clearance service that ARS provides to museums is listed in the answer to question 
two. Legitimate users of copyrighted images have no desire to engage in infringing use of works. 
Rather, most museums, educational institutions and editors want and need an easy way to clear 
rights in material they wish to use. ARS is an easy and efficient permissions mechanism for all of 
these users. However, ARS has developed a special service tailored to the needs of museums that 
routinely need to clear rights for images reproduced in catalogs, publications, reproductions, 
posters and merchandize of the type sold in museum stores. Through its many blanket 
agreements with museums and other institutions, ARS provides an easy, one-stop shop for 
museums to obtain copyright clearances. Through ARS, both licensors and licensees benefit. 
 
The Copyright Office and the Congress have long struggled to deal with the fears of archivists, 
librarians and educators about liability for copyright infringement. This is what has led the 
Office to suggest possible legislation to address the orphan works problem. Of course, a work 
can only be an orphan if there is no way for a user to license it. As described above ARS already 
provides a very effective way for users to clear rights in works of visual art.  
 
 


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 
ARS and its members strongly believe that the existing copyright system does not effectively 
serve the needs of visual arts rights holders. The root of the problem is that existing mechanisms 
for enforcement are either unusable or inadequate to provide the meaningful rights intended by 
Congress in the Copyright Act.  
 
Because means to enforce currently are beyond the reach of artists, few efforts are made, 
particularly if litigation is required to compel compliance. The result is that there is little case 
law, and the case law that has developed reflects the disproportionate ability of deep pocket 
entities to hire expert legal counsel and mold the jurisprudence. Last year ARS filed briefs, as 
amicus curiae in two cases where prior decisions of the second and ninth circuits have 
established particularly onerous precedents for visual artists, Kirby v. Marvel Characters, Inc. 
726 F.3d 119 (2nd Cir. 2013) and Peary v. DC Comics. Slip Opinion No. 12-57245 (9th Cir. 2013). 
  
These two cases involved particularly prominent illustrators. Jack Kirby was the creator of iconic 
comic book characters – including Captain America, X-Men and the Incredible Hulk – that 
continue to generate billions of dollars of copyright revenue for Marvel and its parent company, 
Disney. Mark Warren Peary is the son and personal representative of the estate of Joseph 
Shuster, the creator of Superman, a character in graphic works published by DC Comics. In both 
cases the illustrators worked from home, bought their own supplies and were paid compensation 
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of a few dollars per page. It stretches the imagination that those circumstances could result in 
Jack Kirby’s work considered to be made for hire. In the case of Joseph Shuster, a pension 
agreement with family members not specified as statutory beneficiaries of the termination right 
was found not to constitute “an agreement to the contrary” specifically prohibited by the statute.  
 
In the Kirby case, the petition was withdrawn because the respondent agreed to settle prior to 
issuance of a Supreme Court order, something that happens with extreme rarity and then only if 
the respondent is convinced there is a high likelihood a cert. petition will be granted and the 
lower court reversed. Since the Kirby case involved both the work-made-for-hire doctrine and 
the termination right, the settlement precluded a Supreme Court decision on these important 
questions.  Therefore, we urge the Copyright Office to advise the Congress that these are matters 
that require legislative review and correction.  
 
Other issues of grave concern to ARS and other visual artist’s rights organizations are the 
creation of a small claims court, shortening of copyright term and the imposition of new 
formalities. With regard to proposals for creation of a copyright small claims court, ARS 
believes that a better solution would be to make U.S. District Court litigation more accessible to 
shallow pocket plaintiffs, such as visual artists, by eliminating the requirement of registration as 
a pre-condition for seeking statutory damages as discussed more extensively above. With regard 
to a possible small claims court we would be very concerned if its creation foreclosed the ability 
of rights holder plaintiffs to bring infringement actions in U.S. district courts. We are open, 
however, to a regulatory role for the Copyright Office that could address the monopoly power of 
the CCC and its absolute control over the reprographic rights market.  
 
In 2013 the Register delivered the David Nelson Memorial Keynote Address at the “Revitalizing 
Formalities Symposium” sponsored by the Berkley Center for Law & Technology. In the speech 
Register/Director Pallante suggested the possible imposition of new formalities in U.S. copyright 
law including re-introducing the registration requirement as a condition of copyright protection 
during the extended term provided by the 1998 Sonny Bono Copyright Extension Act. While the 
Berne Convention provides a term 20 years shorter than current U.S. and European Union law, 
we question whether Berne and its extended application through the TRIPS Agreement, would 
permit a member state such authority. The prohibition of formalities is a general rule of the 
Berne Convention, while the life plus fifty term is a minimum requirement. As ARS has 
extensive relationships with European visual arts collecting societies we can with confidence 
predict that there would be a significant backlash from our European trading partners and such a 
move would needlessly exacerbate transatlantic tensions at a time when Europe is arguably our 
closest ally in international trade negotiations.  
 
It was also suggested that recordation requirements might be strengthened so as to provide better 
documentation of transfers of rights and current copyright ownership. As discussed earlier in this 
paper we strongly prefer a non-statutory system that relies on CMOs such as ARS to provide 
such information to copyright users. We believe that a private sector solution is preferable in that 
it is more likely to be able to respond efficiently and in a timely manner to changes in the 
technological environment, business models used by copyright-based industries, and both user 
and rights holder concerns.  
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ARS cannot list its concerns about possible changes in the Copyright Act without re-iterating its 
objections to possible orphan works legislation. We strongly believe that the landscape has 
shifted in recent years to narrow the scope of concerns of proponents of special treatment for so-
called orphan works. Congressional hearings last year revealed that the academic community is 
now satisfied that judicial interpretation of fair use has eliminated the need for statutory change. 
To the extent that special circumstances – such as deterioration of media in which works have 
been fixed – require duplication for archival and preservation purposes, ARS does not object to 
carefully drafted statutory exceptions. However, such exceptions should be crafted so that they 
do not open the door to wider infringements. Similarly, we are sympathetic to the problems 
posed by unpublished works, such as photographs, long ago created that remain protected 
because they were subject to common law copyright prior to the 1976 Act. While it is hard to 
imagine how a plaintiff could gain standing to bring and infringement action in such a case, we 
do not object to an amendment to the Copyright Act that would provide relief in this situation. 
 
As in the case of new formalities, ARS can assure the Office that foreign rights holders and 
CMOs with whom we have close contact, would be unsettled by any orphan works legislation 
that would go beyond the exceptions in European Union law which restricts orphan works 
treatment to non-commercial uses. We have taken the liberty of attaching to this submission a 
paper by Dr. Theodore Feder, Chief Executive Officer of ARS, that earlier was provided to the 
Copyright Office in response to its published orphan works report. (Please refer to Appendix A.) 
 
In conclusion, ARS has long been concerned that the “balance” between copyright owner and 
copyright user interests has shifted dangerously in favor of the copyright user. Regretfully, the 
largest and most powerful copyright users are gigantic Silicon Valley companies with enormous 
market power, legal and lobbying capabilities, in comparison to which the resources of visual 
artists and ARS are small indeed. 
 
 
Submitted on behalf of the Artists’ Rights Society 
 
Bruce Lehman, Esq. 
Counsel  
700 7th Street SW #207 
Washington, DC 20024 
Telephone: (202) 262-0262 
blehman@iipi.org 
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Appendix A 
 


Theodore H. Feder 
Artists Rights Society 


 tfeder@arsny.com 
 


 


ORPHAN WORKS STUDY: SUBMISSION BY ARTISTS RIGHTS SOCIETY (ARS) 


 


Artists Rights Society (ARS) is an organization that represents more than 70,000 visual artists in 
the U.S. and abroad.  Included among this number are some household names, such as Pablo 
Picasso, Henri Matisse, Marc Chagall, Jackson Pollock, Georgia O’Keeffe, Mark Rothko and 
Frank Stella. These however are exceptions.  The vast majority of our members are not well-
known, and function as small business men and women.  It has been estimated that the average 
income of an artist in the U.S. is under $25,000 per annum. ARS also represents  the visual artist  
repertories of all European Union countries,  as well as those of Canada, Japan, Australia, 
Mexico and most of South America. 


 


Adverse effect on Artists: The Disincentive to Locate The Copyright Holder 


 


Artists would be very adversely affected by the Orphan Works bill, as it would propel many of 
their works into the public domain and deprive them of their right to control their own 
copyrights.  The bill allows an infringer to reproduce a creator’s work “provided he or she has 
performed and documented a reasonably diligent good faith search to locate the owner of the 
copyright.”  The problem here is that unless the infringer can be brought to court, at great 
expense to the creator, the sole decider of whether a diligent search has been made is the 
infringer him or herself. Alas, all too often, it will be in the interest of the infringer to fail to 
locate the copyright holder.  


Contesting the Unauthorized Use 


 


Should the copyright holder contest the infringer’s unauthorized use, the only recourse is for him 
or her to go to court where the legislation specifically limits the financial recovery to what a 
reasonable buyer and a reasonable seller would have agreed to prior to the infringement.  There 
is no provision for the copyright holder to refuse to license the work to the infringer.  Nor is there 
any mandate for statutory damages to be applied as punishment for an illicit use.  Statutory 
damages which can be as high as $150,000 per infringement, though rarely applied, can serve to 
reduce the incidence of pirated and infringing uses by the mere threat of its application.  The 
present bill eliminates all such statutory damages. 
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Exorbitant Costs of a Court Action 


 


The costs of bringing a court action by the artist far outweigh any benefits a successful court 
finding would produce, as the reward for a favorable ruling is so discouragingly low.  Attorneys 
cost hundreds of dollars an hour and court cases may drag on interminably, nor would an 
attorney take such a case on a contingency basis when total damages are limited to several 
hundred or at most several thousand dollars.  In effect, legal costs for a small business person are 
prohibitive, and the cost benefit analysis is such that artists would be well-advised to refrain from 
undertaking litigation.  This of course means that the infringer is given a free hand to reproduce 
artistic works at will, at virtually no risk whatever.  The Bill is also a very broad one.  It would 
apply to both domestic and foreign works, both published and unpublished works and to both 
commercial and non-commercial uses.  


 


There is No Business Imperative for New Legislation: If Adopted, It Would Destroy the 
Market for the Work of Visual Artists 


 


ARS recognizes and honors the fair use exemptions provided by the U.S. Copyright Act. It does 
not impede, and in fact facilitates, the use of visual works in scholarly, press, and non-
commercial educational arenas. The proposed bill, which makes no distinction between 
commercial and non-commercial uses, goes beyond these exemptions, as it would create a safe 
harbor for the most egregious exploitation of an artist’s works, be it for application to coffee 
mugs, posters, rugs, corporate logos, advertisements, t-shirts, and boxer shorts for that matter,  


 


without the approval of or compensation to the artist, and in spite of the damage it would do to 
his or her reputation. It would destroy the legitimate market for the artist’s work, and nullify the 
protections afforded by the Copyright Act. If an infringer goes to the trouble of exploiting a work 
of art for commercial purposes, he or she should take the trouble and courtesy of tracking down 
the creator, before his or her rights are ignominiously trampled upon. In brief, visual works of art 
should be excluded from any orphan works bill, and in the very least commercial applications 
ought to be prohibited. 


Violation of the U.S. Copyright Law 


 


Section 106 of the U.S. Copyright Act clearly states the owner of a copyright alone “has the 
exclusive rights to do and to authorize any of the following.  


(1) To reproduce the copyright works in copies or phonograms 
(2) To prepare derivative works based upon the copyright works 


§ 501(a) of the same law states that “Anyone who violates any of the exclusive rights of the 
copyright owner as provided by section 106 is an infringer of copyright.”  
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Nowhere in the law is an infringer given the right to circumvent the copyright holder, when in 
the infringer’s sole judgment, his “good faith search” has somewhat conveniently failed to turn 
up the owner. 


U.S. case law makes clear that even innocent intentions are no defense to infringement. 
“Intention to infringe is not essential under the (Copyright) Act.” (Plymouth Music Co. v. 
Magnus Organ Corp., 456 F. Supp. 676 (S.D.N.Y. 1978).  


 


Violation of the Berne Convention 


 


 The legislation flies in the face of numerous international treaty obligations of the U.S. It 
violates Article 9(1) of the Berne Convention for the Protection of Literary and Artistic Works 
which reserves to the author the exclusive rights of authorizing the reproduction of his or her 
work.  Our trading partners abroad would not look favorably on the negation of their artists’ 
copyrights in the U.S. depriving foreign artists of their rights is inconsistent with U.S. treaty 
obligations under Berne.  


Further, it fails the 3 step test of the “Certain Special Cases” exception of Berne (Article 9 (2)) 
since it: 


1. Does not restrict exploitation to special cases. 
2. It does conflict with the normal exploitation of the work.  
3. It unreasonably prejudices the legitimate interests of the authors.  
4.  


The Bill’s Excessive and Unlimited Scope 


 


The bill is an extremely broad one.  It makes no distinction between a commercial and non-
commercial use of an infringing work and thereby places no limitation on the most blatant 
commercial exploitation of an artist’s oeuvre.  Commercial applications should imperatively be 
prohibited by the Act.  The bill applies to foreign as well as to U.S. works, thus depriving foreign 
artists of their rights without due process and inviting retaliatory measures by our trading 
partners, which would further harm U.S. artists.  Lastly, the bill makes no evident distinction 
between published and unpublished work, thus potentially driving one as well as the other into 
the public domain.  


                                                    The EU Directive 


 


The recent EU Directive on Orphan Works (dated October 25, 2012, scheduled for adoption by 
member states on October 25, 2014) specifically excludes the use of orphan works by 
commercial entities: 


   “Arrangements may be made, “under this Directive, to conclude agreements with commercial 
partners for the digitization and making available to the public of orphan works. Such  
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agreements… should not grant the commercial partner any rights to use, or control the use of, 
the orphan works.” (emphasis added, S.22 of the Whereas Clause) 


Further, the obligations and rights of national collecting societies, which maintain addresses of 
their members, are deferred to and recognized. 


 “This Directive is without prejudice to the arrangements in the member states concerning the 
management of rights such as extended collective licenses, legal presumptions of representation 
or transfer, collective management or similar arrangements or a combination of them, including 
for mass digitization. (S.24 of the Whereas Clause) 


Article 5 of the Directive makes this clear: 


“This Directive does not interfere with any arrangements concerning the management of rights 
at national level.” 


Lastly the EU Directive does not apply to American or non EU works, unlike the proposed US 
Bill which draws no distinction between domestic and foreign works. The pertinent clause in the 
Directive is the following: 


“For reasons of international comity, this Directive should apply only to works and phonograms 
that are first published in the territory of a member state.” (§ 12 of the Whereas Clause) 


 


Registries: Their Huge Impracticality, and the Regrettable Return of Formalities 


 


There is much talk about establishing commercial registries of works which may then be 
consulted by the infringer as a part of his or her search.  Any work not found on one of these 
registries will be assumed to be an “orphan work.”  This brings back the largely discredited days 
of U.S. copyright formalities which famously included the need to register a copyright as a 
condition of its protection.  This provision had a particularly deleterious effect on foreign artists, 
who did not register their works and were thus deprived of their copyrights prior to the 1996 
Restoration Provisions of the Copyright Act, designed to correct this inequity. It can be said as 
well that very few American artists managed to devote the time and resources to abide by these 
requirements. Reintroducing formalities in the form of registries would violate Berne, Article  


5(2) which rejects all formalities.  What artist would have the time, money, and clerical patience 
to fill out the forms necessary to register his or her work, let along to spend time and money 
digitizing then? Visual artists are not like authors of books, even prolific ones, who may produce 
one or two books a year.  If we include sketches, preparatory studies or drawings, and finished 
works, an artist may accumulate hundreds or works a year and thousands of works in his or her 
lifetime.  


It would be impossible to register all of these, and even if such an effort was to be undertaken, 
those works which had not yet been entered in the registry would be orphaned until such time as 
they were, which might take many years to accomplish, and by which time great damage would 
be done to their creators. 
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There is no Need for an Orphan Works Bill. Methods already Exist for the Use of Works 
Without the Owner’s Approval 


 


It is important to note that a would-be infringer already has three existing ways to reproduce a 
work without obtaining the copyright owner’s approval, and that adding an orphan works regime 
is simply not necessary.  One is the Fair Use provision of the U.S. Copyright Act which allows 
for reproduction in mostly educational and journalistic cases and in non-commercial settings 
without permission or fee.  


The second occurs where an infringer in a commercial context employs a marketplace risk 
analysis, and decides to reproduce a work hoping the copyright holder does not come forward.  If 
he or she does, the matter may or may not be settled for a fee or other consideration, and if the 
parties cannot resolve the dispute, normal court procedures are available.  


Thirdly, we have seen where publishers have occasionally appended a notice to their books 
announcing that they have reproduced works without locating the copyright holder, but having 
made every effort to do so, they would be happy to make amends by inviting the owner to come 
forward.  


All three of these methods are currently employed.  They are sufficient unto themselves and 
certainly help to obviate the need for an orphan works bill. 


 


Conclusions and Recommendations 


In summation, the view of Artists Rights Society is the following: 


1 The bill should be rejected in its entirety.  


2. Failing this, we believe that works of visual art should be excluded from its scope. 


3. The bill should not apply to foreign works of art.   


4. The requirement for the establishment of registries (and thereby the reintroduction of    
formalities) should be eliminated.  








My name is Lauren K Cannon and I am a professional freelance illustrator working primarily in 
publishing.  I am strongly asking that the new copyright law be shut down so that it does not endanger my 
livelihood, or the livelihood of every other creative professional. 
 
Art theft is already rampant.  The DMCA only does so much; there are countless websites that use and 
profit from artwork they find online without ever attempting to credit the artist, let alone seek licensing 
rights.  Already as a professional, I have to choose when it simply is not worth my time to pursue the 
large majority of copyright theft.    Illustration is not a high paying industry; we do not have a union to 
protect us and rates have stagnated over the past 15 years.  Predatory practices are extremely high in this 
industry, both from companies that do pay for their art and from the countless companies that simply 
don’t bother.  They just take, and hope no one notices.  If they get busted, every single artist involved has 
to individually invoke DMCA.  In other words, they companies manage to stay in business.  If they are 
forced to remove some art because of DMCA, they just go steal some more.   
 
We are already at the mercy of companies employing and profiting off out artwork, many of whom refuse 
to accept contract that ask for royalties.  Our pay is low.  Our jobs are unsteady.  Our ability to mobilize 
for change against major corporate clients in our industry is nonexistent.  An artist simply cannot subsist 
on commission rates alone.  I currently make 25% of my income from licensing personal artwork to 
companies for limited use.   
 
If this new bill passes, no one will need to ask me for permission anymore.  They will be able to hack up 
my work and register it as their own copyright.  They can “in good faith” avoid crediting artists, and 
artists will be powerless to pursue damages.  We cannot afford lawyers to defend us in court over these 
kinds of infringements as it is.  The public already has a tenuous and incorrect grasp on copyright law that 
results in wasted time and lost revenue from all working creative professionals.  This would open the 
floodgates.  The lack of tools and power creative professionals face against art theft is appalling and 
frustrating at best, career damaging at worst.  Companies go on unscathed.  What we need are MORE 
protections for artists, not to have what few protections we have stripped away. 
 
This bill will DESTROY the livelihood of my industry, and every other creative industry. 
 
The only “frustration” that those who wish to make legal use of photographs and illustrations face is to 
pay the people who created the work they desire to use.  Why on earth would the government make it 
even easier for them to not bother doing so?  The United States Copyright Artist is meant to protect 
Copyright, not to pander to corporations and predatory businesses.  If the copyright act is changed as is 
proposed, this is exactly what you will be doing. 
 
Thank you for your time.  I hope for the sake of everyone, you will do the right thing. 
 
Lauren K Cannon 
Professional freelance fantasy and horror illustrator 
lkcannon@comcast.net 
http://navate.com 
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COMMENTS IN RESPONSE TO COPYRIGHT OFFICE NOTICE OF INQUIRY 


[DOCKET #2015-01] 


 


Introduction.  The following brief observations on the current state of copyright are 


submitted based upon observations drawn from 24 years of legal practice on behalf of 


independent authors—primarily visual artists—and the commenter’s previous 20-odd 


years working as a self-employed visual artist.   


 The Internet, and the easy infringement that it consistently enables, continues to 


challenge the effectiveness of copyright protection.  Nonetheless, in the opinion of this 


commenter, the difficulties that exist in the present day are due largely to two things—


lack of copyright education in both the community of independent authors and in the 


society at large, and the Copyright Office’s failure (despite its best and very-well-


meaning intentions) to develop a smoothly-operating, user-friendly, efficient and reliable 


registration process.   


 The Copyright Office should not allow itself to be distracted or bamboozled by 


those claiming that copyright itself requires major revision.  Rather, the means by which 


copyrights are recorded and enforced need significant improvement.  


 


A) Registration. 


1) The Need.  There has been an ongoing failure in disseminating basic copyright 


information to those most affected by it. Too many artists and independent freelancers do 


not understand that registration is a necessary prerequisite for any enforcement of their 


copyrights—or that registration prior to infringement is usually the difference between 


the mere possibility of enforcement and the chance of effective enforcement. The need for 


registration, and particularly pre-infringement registration, as a prerequisite to effective  
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enforcement is very ill-known and little-explained to artists.  As a result, artists continue 


to wrongfully believe that mere investment of copyright at the moment of fixation  


provides them with some measure of effective protection.  Meanwhile, the utter lack of 


copyright education in an increasingly computer-centered public school system has raised 


two generations that are unaware of the basic rules of the road on what was once called 


“the Information Superhighway.” 


 


2) The Process.  Processing registrations remains slow and cumbersome.  Over the 


decades I have seen the length of time required for registration processing wax and wane 


in duration (once, it went as low as six week—without the need for special handling!), 


but currently, it appears that it is routine for ordinary examinations to take between six 


months and one year to process.   


 In addition to the general lengthiness of the processing time, misstatements or 


alterations on completed certificates when finally sent out by the Copyright Office (which 


require additional time for correction), and, in the processing interim, loss of deposit 


checks, of registration applications, and of deposit copies and samples all appear to be on 


the increase.  All of these elements make the process of registration more onerous, 


particularly for the sole-practitioner author who must monitor numbers of pending 


registrations while continuing to produce the works which the author is attempting to 


register. 


 


3) The Website.  The online registration section of the Copyright Office Website is 


visually unattractive, limited in its options, and opaque in its explanations, and, as a 


result, clumsy and counterintuitive to use.  The sections where one attempts to list 


multiple unpublished works for registration is especially opaque. 


 Fortunately, the site retains draft applications, making it possible for the would-be 


registrant to return to a partially-completed application.  But the website could be, and 


should be, far more user-friendly than it is.   


 


B) Orphan Works. 


1) A Non-Existent Problem. Proponents of “orphan works” have repeatedly blamed the 


uncertainties surrounding renewal terms of old-law copyrights for the supposed existence 
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of “orphan works”—yet the concept of “orphan works” did not exist prior to the 


enactment of the current copyright law in 1978.   


 In other words, when the uncertainty of whether or not a copyright holder had 


renewed a copyright term—at a time when people were much more difficult to trace, and 


it was therefore more difficult to find rights transferees and successors at interest—


“orphan works” were not an issue.  It is only now that no uncertainty exists regarding the 


length of the copyright term, only now that it is easier than ever to trace people by 


means of the Internet, that Americans are being asked to believe “orphan works” present 


a copyright problem.   


 The “orphan works” concept rests on two utterly contradictory propositions, 


advanced simultaneously by its advocates: that an “orphan work” is so valueless that the 


legitimate copyright holder has no interest in it, yet so valuable to everyone except the 


copyright holder that the copyright holder must be legally compelled to grant others free 


use of it.  


 


2) An Unnecessary Solution. “Orphan works” advocates propose to solve the 


nonexistent problems they have posited by truncating, pruning back, or otherwise 


drastically reducing the copyright term.  The orphan works advocates and anti-copyright 


campaigners never tire in coming up with new and ingenious ways to shorten the 


copyright term or to make it onerous for authors and copyright holder to retain their 


rights in their own creations—all the while attempting to make it seem as though the 


authors of creative works owe their creations to those who would use them for free.  Such 


proposals, wholly antithetical not only to the current copyright law, but to its authorizing 


language in Article I, Section 8 of the Constitution, and to fundamental common sense, 


are the stock in trade of the “orphan works” proponents. 


 


C) Small Claims. 


Several times over the last few years the notion of a “copyright small claims court” has 


been raised.  There is a certain threshold appeal to this—to the credulous.  A “copyright 


small claims court” is a means to institutionalize cheap settlements as a “cost of doing 


business” by big-time infringers.   Create enough precedents for cheap payoffs in a  
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 “copyright small-claims court,” and the big-money infringers have found a way out of 


the liability to which they are exposed by the Digital Millennium Copyright Act.   


 Yes, it would be nice and painless and quick and easy and convenient if it were 


possible to put infringement claims to bed quickly with a cheap payoff.  If the “cost of 


doing business” with systematic infringement can be paid off in the cheap court, then that 


is a boon for which the big-bankroll Internet players have prayed every day.   But if one 


is an author whose work has been systematically infringed by someone whose bankroll is 


huge, but who would prefer to pay off on the cheap, the notion of a “copyright small 


claims court” is not so good.  It is, rather, an invitation to the wealthy to lowball the value 


of their thefts, and to make cheap payoffs to those incapable of mounting a larger suit. 


 


D) Searchable Databases.  The databases on the Copyright Office site need serious 


improvement.  Google and its adjunct Google Images search sites—not to mention the 


searchable sites of various illustration stock houses—have shown for some time that the 


Copyright Office’s searchable site, however well-meaning, is far behind the curve. That it 


is not yet possible to search the Copyright Office website for images as well as authors is 


nothing short of a scandal; it should be possible to type a description of an image into the 


Copyright Office search engine and get results, just as it is currently possible to get 


results by typing in the names of authors or claimants. 


 Searchable databases, however, should not be outsourced to private companies.  


Rather, private companies should be induced to assist the Copyright Office, and partner 


with it, to provide a more-comprehensive and more-accurate searchable database entirely 


under US government auspices.  There should be no intimation whatever that the 


recordation—let alone the protection or enforcement—of copyrights and copyrighted 


material are being outsourced by the government to private companies.  


 


Conclusion.  There is much room for improvement in the current status of copyright 


education, copyright recordation and registration, and copyright database searchability. 


All of these things can, and should, be accomplished without changing the nature, or the 


term, of copyright protection itself.  It is to be hoped that the Internet companies, whose 


formidable search engine and database abilities have been so intimately involved with  
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creating the current confusion in protection and enforcement, will be willing to partner 


with the government to assist in undoing some of the chaos their technological 


innovations have wrought.  


Respectfully submitted, 


 


/s/ Daniel Abraham 


 


Daniel Abraham, Attorney at Law 


320 Seventh Avenue, #109 


Brooklyn, NY 11215 


 


July 23, 2015 


 








Hello, 


My name is Heather Scott and I have concerns about the revisit of the Orphaned Works Act, which would grant any 
party the ability to use copyrighted material after they have done a "fair and reasonable" search for the copyright holder.


As a graphic artist and content producer, I don't feel that this is just.


Search engines such as Google send automated scripts (nicknamed, robots, bots, crawlers, parsers, etc) into websites and
 archive it's contents on their servers (this is how search engines actually work, after all). Unfortunately, people will 
simply stop at the search level of things and in the case of image searches, will save the files directly from the search 
results pages. They never visit the website the image is on and it doesn't even cross their minds to try and obtain 
permission to use it - even if the capability to ask is right there!


As a tax-paying graphic design business owner, I have to fight this A LOT.


Clients very often bring me such images and ask me to use them on their marketing materials or sometimes even on a 
product that they will turn around and sell. If I have to ask them where they got the image from, they always tell me that
 they can't remember and that they found it on Google. Retracing their steps to find the image is practically impossible 
and while this would grant ME the "fair and reasonable" search status, it sure doesn't grant it to them. As I mentioned 
earlier, they were but a click away from getting the information needed to make contact.


The current copyright laws allow me to protect the rights of those that produced the image initially and I refer the client 
to something more suited to their needs by way of stock image sites or self-production. This actually works! In fact, my 
clients love it even more because they don't get confused for someone else and are a stronger brand for it.


The situations in which I see the Orphaned Works act benefitting anyone are slim. As an artist, I don't want people to 
fake a "fair and reasonable" search to use my art for free (I watermark my content with my contact information, but I 
know people who want to cut corners and use it will edit it out). As a graphic designer that could benefit from plausible 
deniability, I don't want to infringe on someone else's work either.


Please don’t allow the Orphaned Works Act to pass. It is a bad idea.
Sincerely,


Heather Scott
heather@dragonmun.com
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RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection 
for Certain Visual Works (Docket No. 2015-01)  


Dear Ms. Pallante & U.S. Copyright Office Staff: 


Hello, My name is Robert Simpson and I am an artist studying Digital Art and Animation at 
DigiPen Institute of Technology. 


I have a few concerns about current copyright laws and the infringement of said laws that I find 
pressing because of its wide reaching effects on the online art community, professional and 
unprofessional alike. 


 First, I have seen on many occasions companies such as “Hot Topic” blatantly take designs from 
artists on the internet to create shirts. The Artists are powerless to do anything to stop this 
infringement and I feel that there should be checks and balances to make sure that companies are 
using designs and products that are obtained through legal means and fair compensation. Another 
possible solution is creating a transparent process where artists can report or file claims of 
copyright infringement with support of the U.S government. 


These are livelihoods that are threatened and we has citizens deserve the right to protection of 
our livelihoods. 


 


In regards to the Orphan Works and Mass Digitization Report, I am in extreme opposition to the 
proposed change that requires artists to pay a fee to register every design they want to protect. 
Speaking as a student; my peers and I are already in a constant state of economic strife, the 
average overall cost of attendance to an Art or technical school like DigiPen, is approx. $50,000 
a year. The thought of making those hard working and financial unstable students pay to 
guarantee that their work is not infringed upon sickens me. Protecting and supporting artists both 
professional and unprofessional should be the top priority of this legislation and I believe the 
current proposed legislation only exploits us. 


 


Thank you for your time; I hope my letter will help create a bill that is founded in the belief that our right to 
life liberty and the pursuit of happiness and the protection of said right. 


    


Sincerely, 


Robert Simpson 








Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern,


I am writing to you with concerns about the proposed changes to copyright laws, which draws much from the Orphan 
Works bill of 2008. While I am currently a hobby artist, I wish to move into art as a professional. And not just art, but 
writing as well, as I do have a novel in progress.


You have asked artists to respond to five questions, and I will touch on each of those, as best someone who is not 
currently a professional can.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations?
Making sure your work stays yours. I have had my my art taken, and thankfully it was not used to make money. But 
there are large companies that already prey on artists at my level, and even professionals. These companies include pop 
culture giants like American Eagle and Hot Topic. (http://www.huffingtonpost.com/2014/07/29/aholsniffsglue-
american-eagle-artist-lawsuit-copyright_n_5627862.html, http://consumerist.com/2008/12/31/hot-topic-steals-yet-
another-design-and-sells-it-as-its-own/ for two examples) There are many cases of this that I have seen in the past few 
months come across social media. So many that I cannot remember them all.


If a company is allowed to simply take, they will do worse than they do now. Even if they claim they have “searched” 
for the original artist, they will take every means necessary to not find and pay someone. They are already doing this, 
and these proposed changes would make that even easier.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
As mentioned above, these larger companies are the largest threat. They have people who have learned to remove artist 
signatures so they can claim that these works were done in-house. While the art community can help police itself, we 
don't see everything, nor do we all know each other, even in passing. Sometimes, it can be months before an 
infringement is found. Months which are lost sales for the artist.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
Cost. Artists, especially artists like myself, and even some of the professionals I know, are unable to afford to register 
their work. We rely on the parts of the current laws that say what we create is ours, right at that moment, without having
 to pay extra to have that work protected.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
Finding an artist is probably the largest difficulty, especially in an age where sharing is common. However, as the 
internet has grown, we have tools like TinEye and Google's Reverse Image Search. (https://www.tineye.com/, 
https://images.google.com/?gws_rd=ssl). While these tools are not perfect, they can be very useful in finding the right 
track to an artist. I have used them myself to find artists who I saved a piece of their work, then couldn't find their 
current art gallery.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?







I want to reiterate that cost is a huge factor for artists, and especially artists such as myself who have not been able to 
move into the professional sense. I personally have hundreds of images I would have to not only find the originals of 
(and after 20+ years of internet use and posting my work online, I have moved computers several times, as well as some
 files having been lost), and that is only including the work that I personally feel that has artistic value. Small artists are 
already preyed upon, as we tend to not have the legal arm to fight large companies.


In closing, I don't have the eloquence of some of my fellow artists. I am a self-taught artist, I have illnesses that prevent 
me from wording things how I need to say them, who just wants to make herself better known. Art has been my life 
since I was a small child, and I am concerned that forcing artists to register their work will actually discourage 
innovation. I'm concerned that the professional and hobby artist will die off, if there's no way to protect themselves 
without a large amount of legal hoops to jump through, or a lot of money to protect themselves.


Thank you for your time,
--Ashley Venable
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22	  July	  2015	  
	  
Catherine	  R.	  Rowland	  
Senior	  Advisor	  to	  the	  Register	  of	  Copyrights	  
	  
Dear	  Ms.	  Rowland,	  
	  
I	  am	  an	  artist	  and	  own	  copyrights	  to	  more	  than	  1100	  images	  (all	  scientific	  
illustrations	  of	  fishes).	  My	  images	  are	  frequently	  taken	  and	  used	  on	  the	  web	  with	  no	  
attribution	  and	  no	  copyright,	  something	  I	  have	  little	  or	  no	  control	  over.	  	  I	  have	  
identified	  more	  than	  2000	  web	  pages	  that	  have	  used	  my	  work	  without	  authorization	  
over	  the	  last	  5	  years,	  many	  using	  more	  than	  one	  image.	  Some	  of	  these	  are	  taken	  
from	  previous	  web	  posts,	  but	  many	  are	  scanned	  from	  copyrighted	  publications	  
(most	  often	  books)	  that	  contain	  CMI.	  	  	  It's	  very	  easy	  to	  find	  me	  and/or	  my	  images	  
through	  a	  web	  search,	  particularly	  with	  a	  content	  based	  image	  retrieval	  from	  Google	  
Images.	  	  However,	  I	  think	  about	  95%	  or	  more	  of	  the	  users	  of	  my	  work	  neglect	  to	  do	  
so,	  and	  I	  doubt	  that	  another	  law	  is	  going	  to	  help	  -‐-‐	  they	  are	  already	  breaking	  the	  law	  
and	  most	  of	  them	  know	  this.	  	  	  I	  think	  that	  "Orphan	  Works"	  simply	  suggests	  another	  
"out"	  for	  these	  infringers,	  making	  it	  more	  difficult	  and	  more	  expensive	  to	  litigate	  
against	  serial	  offenders,	  many	  of	  whom	  are	  placing	  my	  images	  on	  products	  for	  sale.	  	  	  	  
It	  is	  already	  a	  big	  problem	  to	  get	  some	  of	  the	  infringers	  to	  remove	  the	  works	  even	  
with	  a	  DMCA	  notice.	  	  	  Certainly	  they	  don't	  need	  another	  bill	  that	  will	  let	  them	  raise	  
the	  claim	  (after	  the	  fact)	  that	  their	  use	  is	  legitimate.	  
	  
As	  for	  legislation	  that	  can	  make	  registration	  easier:	  	  	  the	  biggest	  problem	  for	  me	  is	  
that	  I	  frequently	  publish	  100	  or	  more	  images	  together	  in	  books.	  	  	  The	  	  books	  are	  
registered	  for	  VA	  copyright.	  	  	  	  Some	  district	  courts	  treat	  this	  as	  one	  and	  only	  one	  
statuatory	  award	  for	  infringement	  even	  if	  an	  infringer	  were	  to	  make	  10	  designs	  
from	  10	  fishes	  from	  said	  book.	  	  	  This	  is	  even	  though	  the	  images	  are	  created	  
separately	  and	  are	  sold	  separately	  and	  have	  an	  utterly	  complete	  and	  independent	  
life	  as	  a	  copyrighted	  work,	  and	  are	  even	  being	  infringed	  and	  sold	  as	  independent	  
economic	  units.	  	  	  The	  law	  and	  applications	  are	  unclear	  on	  these	  points.	  	  	  It	  is	  almost	  
impossible	  to	  register	  say	  150	  images	  separately,	  especially	  when	  upon	  first	  
publication	  they	  can	  be	  registered	  together	  to	  save	  time	  and	  money.	  	  	  	  
	  
Thanks	  for	  your	  time.	  
	  
Sincerely,	  
	  
Joseph	  R.	  Tomelleri	  
www.americanfishes.com	  	  
	  
	  








Onyx Azor
5249 Beacon Ave.


Pennsauken, NJ 08109
856-317-1687


oxdaman@gmail.com


July 19, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern


Hello, my name is Onyx Azor. I am a freelance digital comic book artist 
and have been drawing digital art since 2011. I have also been taking on art 
commissions since late 2011 for digital works and have been selling comics 
online since March 2014. I have also just launched my own personal website, 
The OxRockBlock (www.oxrockblock.com) as my central HUB for all of my future 
works. 


I am writing now as it has come to my attention the changes being 
proposed to Congress in relation to the current Copyright Act. I have a high 
school education and have a very loose understanding of the current copyright 
law. My general understanding is as thus:


A. An individual has ownership to the copyright of any graphical, musical, and 
video work the moment it is created (regardless of whether it’s been made 
public or not) for the entirety of the individual’s life + 70 years.


B. While an individual owns the copyright of any work he/she creates, it’s very 
hard to acquire a substantial settlement in an infringement case if the work 
has not been registered. 


While the first point is a more concrete definition of the current copyright law, the 
second point is a loose conclusion (not an an actual section) that I’ve come to 
after reading several articles on how to handle an copyright infringement case. 
The reason I’ve included the second point is because these are the two that, to 
me, are the most important.
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Nevertheless, I will attempt to answer each section as best as I can.


1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 


In my own experience, the most significant challenge in earning money 
from a career as an artist is setting a price for commissions and/or digital comics 
and image packs to be sold that a large number people would be willing to buy. 
While it is a blessing in this day and age to be able to reach a wide audience 
using the internet, the fact of the matter is that a majority of people don’t view 
visual art as something that a substantial amount of money should be spent on, 
no matter the skill level of the artist or how much time and effort is put into 
creating a piece of artwork. When it comes to selling commissions, it takes years 
to build a fanbase that will allow for a sustainable income, which is tough on an 
single artist trying to make a living off of their work. The most obvious rebuttal to 
this is to find an hourly job of some sorts while pursuing art as a career, but this is 
not always a viable option (especially in today’s economy), nor would it make 
moving ahead in an art career any easier, as one would have to split time 
between the two (and considering that it takes hours for most professional artists 
to finish a piece, not a lot is getting done).


In terms of selling comics, while it’s more viable as a long time source of 
income since, despite having the same difficulties of requiring a large fanbase to 
make a decent amount of money at launch, it still makes sales over time with the 
eventual audience increase (even with viewers simply passing over an artists 
website). It helps that self-publishing online is simple and relatively cheap to do 
for example by using an e-commerce site like E.Junkie.com to sell comics, rather 
than relying on big-name publishing companies, many of which need thorough 
persuasion before offering a contract. 


On the topic of publishing companies, with current royalty rates paid to an 
artist/author as they are now, unless a series becomes a big hit and has a high 
number of sales, it’d be foolhardy to rush headlong into a contract with a content 
creator’s copyright at stake. It doesn’t help that there are publishing companies 
that will arrange a contract that works takes advantage of an author. One of the 
worse examples of contracts such as this is the TokyoPop “Manga Pilot” program 
of 2008. While written in a seemly simple manner that would be easy to 
understand, beneath the light hearted wording were details that many described 
as “appalling”. It has long since been taken down from the TokyoPop website, but 
articles surrounding the contract describe it as thus: It would violate author’s 
rights to have their name written on the work (meaning they wouldn’t be given 
credit), would severely underpay authors and allowed TokyoPop the right to 
request a second piece with the same rate as the first, and, should there be any 
disputes between TokyoPop and the author, would legally bind that person to a 
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required presence with a private conflict resolution company located in LA 
(meaning if you didn’t or couldn’t show up, you’d lose that case). Quite frankly, 
these new laws proposed that have the Orphan Works Act at their core are quite 
similar to what many described as a contract that held no regard for artist’s rights. 


2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators?


As I stated at the beginning, my research showed that it’s very difficult to 
acquire a significant settlement in an infringement case if the work in question 
hasn’t been registered. This has always struck me as rather odd. Given that most 
infringement happens over the internet, it’s very easy to preserve, archive, and 
present proof of ownership of any work in such a case. Why should registration 
be a factor that decides the result? I do agree that it’s impossible to for an 
individual to actively defend their copyright over all the dark corners of the 
internet constantly day in and day out. So I can understand the concept of 
registration strengthening an individual’s ability to defend their copyright with 
government support (if that’s what actually takes place). Such a concept seems 
like something that should be an optional (like an added service). I might 
mistaken in how registration works and the roll that it takes in an infringement 
case, however this strengthens the fact that passing laws the pressure 
individuals to register all of their works past, present, and future wouldn’t go well.


I’d like to share an example of an infringement case that I frequently look 
back on. In October 2012, a 3D artist by the name of Kouotsu was involved in a 
infringement case with TurboSquid, a website that sells 3D models. Here are 
links to the posts that explain their situation in detail:


http://kouotsu.tumblr.com/post/34658255983/icannotstand-brotis-
icannotstand


http://kouotsu.tumblr.com/post/34732573054/the-ceo-of-turbosquid-got-
back-to-me-today-with


To summarize what happened,  Kouotsu designed and modeled a 3D figure for a 
collage assignment in 2008. They posted the design on their Deviant Art account 
and gave permission for others to make models of their own based on the design 
so long as credit was given (one could say that this is an example of “fair use”). 
Because the person hadn’t put their name on the actual design (the JPEG used), 
it had made it’s way around the internet without credit being given. Fast forward 
to 2012, Kouotsu had discovered that someone had taken their design and put it 
up for sale on TurboSquid, making a large sum of profit in the process. It’s bad 
enough that credit wasn’t provided as required by the initially, but it violated their 
copyright in the instance that they did not give the infringer the right to distribute 
their work. To make matters worse, TurboSquid appealed to the infringer by 
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stating that “they worked hard on the model” and so on until ultimately, the CEO 
informed the original creator that the $800 TurboSquid had made off of the model 
was “donated to disaster relief” (which makes no sense at all. A court fine of 
whatever amount will not care if you have a portioned of the amount reserved for 
something like a vacation). Unfortunately, this is where this person’s story ends. 
The infringer kept the money they made after their violation of TurboSquid’s ToS, 
TurboSquid donated the money they earned off the infringement to disaster relief 
and claimed it to be in the original author’s name, and the Kouotsu received 0 
dollars from the infringement, time taken to have the infringement removed, and 
the market confusion. 


Now while it’s possible that this situation could have gone in Kouostu’s 
favor is he had registered his design, there was no way for him to predict such an 
act would occur from simply uploading their design for enjoyment on the huge art 
sharing website of Deviant Art. In effect, requiring registration for better support in 
an infringement case such of this is unreasonable. It would make more sense to 
look over and re-evaluate this part of the current copyright law rather than rewrite 
it entirely.


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?


There are four challenges when it comes to registration: time, location, 
money, and probability of use. The first two points can be put together. I for one 
don’t even know of any locations where I would be able to register any of my 
creative work (I figured I’d just search for the location when the time came). Even 
if I did, it would be very time consuming to consistently travel to a specified 
destination to have my works that I intend to post online frequently, registered 
whenever I finish a piece, especially if I live or am situated in an area that is a 
great distance from the place of registration. 


When I first learned of being able to register creative work, I initially 
assumed that it was something that would require payment, which turned out to 
be true. That said, because current copyright laws protected my works from the 
moment they’re created public, why should I have to pay to have them extra 
protected by the law when they’re already covered? Besides that, most artists 
don’t even remotely have the money to register even a fraction of the work that 
they make in a year. If the Orphan Works Act being proposed passes, countless 
artist will have their works stripped of protection, all because they don’t have the 
money or means to do so. 


The fourth point is supported by the situation explained above in regards 
to Kouotsu and TurboSquid. There was no way for the original author to have 
known at the time that what can start as a simple act of sharing their design with 
others can turn into a huge infringement case. While most artists would more 







likely register a creative work that they intend to sell to the public, the odds of 
ever needing to do so for something as basic as a design or sketch is 
unnecessary, especially when the creator retains copyrights that are protected by 
law from the moment they’ve posted their work. 


4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic works, and/or 
illustrations?


I’m assuming that this statement is referring to using the actual work of a 
author. Simply put, the most significant challenge is to contact and gain 
permission from the original author of a creative work. The closest example that 
I’ve come acrosson a daily basis is reblogging or posting an work on Tumblr, 
Facebook, and Instagram or allowing a commissioner to repost a commission on 
their blog. In both cases, the obvious solution is to cite the work and give credit to 
the original author (though sometimes the author will state that they’d rather not 
have their work reposted). 


Fan art is a considered derivative work due to the fact that the only 
copyright used without permission tends to be a widely known character or 
setting. This is protected under fair use due to the fact that a good portion of the 
public that views fan art tend to know who the character(s) is originally owned by, 
especially if credit is given).


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act?


Other than the issue of enforcement depending on whether a piece of 
creative work is registered or not, there’s nothing I can think of that actively 
hinders artists under the Copyright Act.


Now that I’ve answered the 5 points to the Notice of Inquiry on Visual 
Works, I’d like to make my opinion clear on the recently proposed rewriting of the 
current Copyright Act as a whole. Needless to say, the reason I’m writing and the 
several arguments that I’ve made about the required registration of creative 
works makes it clear that I’m against these changes, which have the Orphan 
Works Act at their core. The situation had been brought to my attention via 
several Tumblr blog posts that simplified what the changes would entitle. Quite 
frankly, I’m utterly baffled as to how anyone would believe that this proposal is a 
good idea or how it would benefit anyone when it clearly does the opposite. If any 
of these changes were passed, countless artists on the internet (myself included) 
would be terrified to posts anything at all on any blog, be they hobbyists or 
professional. 







Below is a link to an article that briefly explains a simplified version of the 
changes being proposed which I am basing my argument on:


http://ipaorphanworks.blogspot.com


Going through over the facts listed, first and foremost I don’t understand 
how a proposed bill that goes against every American’s Constitutional right could 
go as far as it has. Why should whatever an artists creates be automatically 
owned by the public the moment they want to share it? As an artist myself, I can 
say with certainty that nothing I create and share on the internet is done with the 
intent for others to use it as they please. Can they view it for their enjoyment?  
Can they share it with others? Can they discuss and criticize it? Yes, as none of 
these goes against my rights to the ownership of my work. Can they legally use 
my works for their own means without my permission (including but not limited to 
selling them on e-commerce sites)? Absolutely not as doing so takes complete 
advantage and victimizes an artist. Despite this, that’s exactly what these laws 
being proposed are intended to do. What’s more, these proposed laws intend to 
take away all protection to all forms of artwork, past and present, that countless 
artists have made public (ranging from simple sketches to commercial artwork) 
unless they’re registered. As I’ve stated several times, it makes no sense to 
travel and pay in order register something a simple as a sketch or a design. The 
sheer volume of artwork artists create within a year is staggering. Nobody, 
professional artist, hobbyists, or otherwise, has that kind of money. Yet, if these 
new laws that “orphan” any creative work that aren’t able to be registered were to 
pass, infringers like the one stated in the case above would legally be able to run 
rampant. Any content creator (myself included) will state that the one thing that 
they disapprove of for any of their works to be used for commercial use without 
their approval, yet these proposed laws will make such acts legal, even among 
big-name companies. Even worse is that it legally supports “good faith” 
infringers, people who can “say” that they made an effort to contact the original 
creator before infringing upon their work. That’s a clear step back in protecting an 
individual’s copyright as there’s no tangible proof that an attempt was actually 
made to contact an author. Just as bad as this point is that these proposed laws 
would allow others to directly alter one’s work and copyright these “derivative 
works” in their names, thereby allowing infringement in one of it’s purest forms to 
become legalized. 


In conclusion, if these laws were passed, it would essentially make it 
impossible to progress as an artist, both casually and professionally, 
without fear of having their work legally taken and used without their 
permission. It is a bill that supports infringement of all kind and disregards 
the creative rights of all artists. 



http://ipaorphanworks.blogspot.com





Honestly, I’m completely baffled and speechless as to why these laws 
were even proposed and how they’ve gotten this far in the approval stage. I’ve 
stated the basic definition of the current Copyright laws at the beginning of this 
letter and everything about these new laws goes against that and the rights of 
every content creator. It would slam the doors shut to any individual trying to 
make a career out of being an artist. It not only undermines the “little guy” in the 
visual entertainment industry, but also seeks to harm hobbyists who draw for fun. 
I can hardly contain my frustration that such a bill has come this far, especially 
because this appears to be the third time it’s happened and at it’s worse.  It’s 
bad enough that a good portion of society doesn’t view art as a career, but 
seeing this is akin to telling all artists, professional and hobbyists, to put away 
their pencil and tablets for good.


Thank you for taking the time to read this letter and I hope that it has 
made an impact in how devastating that passing of the Orphan Copyright Act, 
and any laws similar to it, would be to the creative industry and beyond.


Sincerely yours,


Onyx Azor.








July 23, 2015 
 
Catherine R. Rowland 
Senior Advisor to the Register of Copyrights 
U.S. Copyright Office 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Rowland, 
 
 
I am a board certified medical illustrator with over 10 years professional 
experience creating visual content for the publishing and healthcare clients both 
in the U.S. and Canada. 
 
The ability to license work to which I own copyright provides an important 
revenue source. However, infringement of copyright on this work is a constant 
concern and threat to my livelihood. I am writing to request that the Register of 
Copyright consider the rights of illustrators and the significant challenges they 
face, when creating policy related to copyright law. 
 
Along with my U.S. colleagues, I routinely face considerable pressure from 
clients (mostly large corporations and institutions) to sign work-for-hire contracts, 
relinquishing not only reprographic rights, but surrendering my underlying 
“source” material — visual assets that I use in the creation of illustrations. 
Refusal of work-for-hire often results in losing a job. The illustration pricing model 
that most corporations follow is tenable only if consigned artists are allowed to 
retain their source material — for use in the creation of future work. Work-for-hire 
puts undo hardship on individual illustrators and I urge the Register of Copyrights 
to remove it from U.S. Copyright law. 
 
Orphan works are perhaps the biggest threat facing illustrators in North America. 
Assigning the burden of protecting copyright to individual illustrators, while third 
party users need only demonstrate that they attempted to determine ownership 
of a visual work is grossly unfair and will result in illustrators losing control over 
their reprographic rights. 
 
Finally, I urge that the copyright registration requirement be removed from U.S. 
copyright law. It’s an expensive, arduous process, yet necessary if creators are 
to have any legal recourse for the theft of their works. The United States is the 
only nation that still requires registration in order to protects artists’ rights, 
causing unnecessary hardship for creators. 
 
 
 







Thank you for the opportunity to express my concerns. 
Sincerely, 
 


 
 
James Jason Sharpe 
B.Sc. Engineering, B.Fine Art, M.Sc. Biomedical Communications 
Board Certified Medical Illustrator 
Governor, Association of Medical Illustrators 
20 McCord Road 
Toronto, Ontario, Canada 
M4S 2T6 
 
 
 
    "1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
    "2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
 
    "3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 
 
    "4. What are the most significant challenges or frustrations for those who wish 
to make legal use of photographs, graphic art works, and/or illustrations? 
 
    "5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?" 
 
[Emphases added for clarity] 
 
And we might suggest a 6th question of our own: 
 
    6. What are the most significant challenges artists would face if these new 
copyright proposals become law? 
 








Untitled
I am writing to ask that you create policy to protect visual authors and their exclusive


rights, and support a sustainable environment for professional authorship.


Licensing my rights is how I derive my business income and my copyrights are my 


economic assets. Copyright is also of the utmost importance to me for creative control of 


my work to protect its accuracy, integrity and authenticity. The 1976 Copyright Act has 


enabled me to sustain a professional career. However, I have experienced a substantial 


and growing loss of rights. I am also facing threats to the integrity and preservation of my 


lifetime body of work, which is my business inventory and also my legacy. My concerns 


and experiences are shared by my colleagues and by fellow visual artists throughout this 


country.


The biggest challenge to monetizing/licensing my work is to keep control of where it appears


and who uses it, and to keep my copyright notice and contact information associated with the 
work. I


routinely attach metadata to my electronic image files - that metadata is routinely erased by 
every


website the image appears on. I require that my name and copyright information be included 
with the


image by my client - they will do so, but often the image is appropriated by someone else and 
that


information is cropped off. I always sign my work within the image area, essentially a 
watermark - but


there are multiple companies with software and tutorials instructing users how to erase 
watermarks.


There is nothing I can do to prevent my work from being ‘orphaned’.


If the Copyright Office is sincere about protecting rights of creators, it should make it 
illegal to


remove a watermark, illegal to remove metadata, illegal to remove copyright information, and 
also


illegal to mass digitize any works not in the public domain without written permission from 
the


creator, all with stiff financial penalties. The Copyright office should make all of its 
registered images


searchable by image, not just by textual data. If Google and Bing can do it, so can the 
Copyright Office.


In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’
would


be useless. I personally have several images titled ‘Stages of Acne’ - there are subtle 
differences


among them and I have difficulty telling them apart solely from a text description. The only 
real


protection for creators is to eliminate the concept of orphan works altogether. No work is an 
orphan,


it all has been created by someone, even if a ‘potential user’ doesn’t know who it is.


I have registered much of my work with the US Copyright Office, and have submitted paper


published versions, as well as electronic files for work unpublished at the time of 
registration. The


Copyright Office has these records and all of the associated images. If there is to be a 
clearing house
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for image searches, it should be the Copyright Office, with no additional fees or labor 
required of the


creator. It would be physically impossible for me to re-register, scan or photograph the 
hundreds of


images I have created over the years. In many cases, I no longer have the published work, or 
the


original art, even though I own the copyrights. A requirement to resubmit all of my work to a


different registry would be devastating to my ability to claim ownership and therefore license
any


work in the future. Even the PLUS registry under development appears to be utilizing metadata 
and


watermarks - both identifiers that are useless currently to protect ownership information.


I am very troubled by the overall tone of the proposed language that ‘potential users’ rights


are equivalent to those of creators. They are not. If I as the creator do not want my image 
licensed


beyond the original use, re-used, re-purposed, re-imagined, re-combined, that is my 
prerogative. If I


want to sell an image once, then let it collect dust, that is my choice - it is not the right 
of the 


‘potential user’ to claim otherwise. If I want to create an image, put it on my website, and 
never 


license it at all, it is also my choice. ‘Potential users’ do not have rights to my images, I 
do. If a 


‘potential user’, individual or company, wants to further their business by using imagery, and
can’t 


find an image they can legally use, then they can do what individuals and companies have done 
for 


the decades before electronic file sharing - commission a new one, and keep illustrators 
working.


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract 


legal issue. Our copyrights are our assets. Licensing them is how we make our livings. 


Except for speaking fees, this has been my only source of income since I was 17. 


Although it took me several years of struggle to develop a style and create a demand 


for that style in the marketplace, I have thrived since the age of 23. Unfortunately, I 


fear that many of the changes now being proposed by orphan works lobbyists would 


end that kind of success for me and foreclose it to younger artists.


Sincerely,
Keirsty macDonald
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Comments to the Copyright Office regarding its Notice of Inquiry on Copyright 
Protection for Certain Visual Works
from Marcella Martin of Pixelpups.


Dear Sirs,


I am a fine artist and illustrator, who relies on my artwork being protected by copyright.  I 
am concerned by the infringement of my constitutional right to my creative work that the 
Copyright Office seems to be proposing.  


Currently, I have to add protections (watermarks) and warnings that my artwork is under 
copyright protection anytime I post my work on the internet.  I have language in my 
contracts granting limited use of my artwork.  However, as a small business, I do not 
have the resources to verify that my watermarks and signature have not be illegally 
removed from my images, so that an infringer can use my image without paying for that 
use.  I also resent the notion that registering or reregistering 20 years of artwork is not a 
substantial burden in time and finances to me.


In addition, who are these “potential users”?  I decide the uses of my artwork.  I get paid 
according to how much use I allow to another party.  “Potential users” have no rights to 
my creations, unless I grant them.  Anything else is government sanctioned theft!


I like the current protections that my artwork receives under the current copyright laws.  
You should be creating penalties for illegally removing watermarks and copyright data.  I 
don’t understand why replaying a song without paying the artist a royalty is any different 
than reproducing an image without paying the artist a royalty. 


Sincerely,
Marcella Martin  








Tel: 650/854-6485      Fax: 650/854-6485          Email: lynne@biovisuals.com         http://www.biovisuals.com


BioVisual CommuniCations


P.O. Box 7521, Menlo Park, California 94026


July 23, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington D.C. 200559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (80fr23054)


Dear Ms. Pallante,


I am writing to beseech you to consider carefully the impact of new legislation on the livelihoods 
and careers of visual authors and ask that you support legislation that does not undercut their 
ability to make a sustainable and rewarding living.


I am a professional medical illustrator, having worked in this field for over thirty years. The 
education and training required to be able to perform this kind of work is rigorous and extensive. 
I have a Masters Degree in Medical and Biological Illustration and have taken coursework in 
both premedical sciences and medical sciences including neuroanatomy, pathology, surgical 
illustration, pharmacology, embryology, biology, comparative biology, neuropsychology and a 
year of anatomy alongside medical students. In addition, I have an extensive formal art education 
and experience in visual media, graphic design, storyboarding, animation, and many forms of 
digital new media.  


The rapid pace at which technology has transformed this profession is profound. The expense in 
time, effort and money to keep abreast of changing technologies and medical advancements—
mandating continuous investment in professional education, new computer systems and software 
and business networks —is enormous. Most professionals in this field are self-employed and 
responsible for their own overhead, health insurance, retirement, training, business and capital 
expenses.


Why am I telling you this?


Because, in order to practice our craft in this profession, this is the challenge that I—and other 
visual artists like me—have. Our images are a product of a deep understanding of the subject 
matter, combined with technical expertise and the application of problem-solving skills which 
provide focus and clarity to the subjects and concepts we illustrate. The visual services we 
provide enrich our society’s understanding of medicine and science. But if we cannot sustain a 
living from what we do, we cannot provide this benefit to others and serve the public good.







What are the most significant challenges to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


Limited budgets for quality medical/scientific images have been a significant challenge for this 
profession. Pressures from publishers forcing work-for-hire agreements or demanding copyright 
handover is causing a slippery slope of lower and lower prices for quality images. Those not 
willing to become prey to such practices must look elsewhere for work. Succumbing to such 
demands allows the large conglomerates to acquire huge databases of images to resell, squeezing 
the livelihoods of the professionals who actually provide the images. 


Copyright ownership, giving me the ability to license my work in the secondary market has 
proved invaluable in helping to sustain a living. My images are valuable and are the product of 
hard work and dedication. As copyright owner, they are my assets. Licensing of secondary rights 
to my work is necessary and a standard business practice in order to sustain a living in this field.


If new copyright legislation were enacted which allows free use of such images—due to limited 
controls over what constitutes a reasonable search for the original copyright owner—I will have 
lost valuable avenues to monetize secondary usage of the images.


Furthermore, my images will be free-floating out there, likely with unauthorized changes made 
to them and monetized by someone who obtained the image without my permission. It creates a 
cascading set of events to my disadvantage. I could even find myself competing against—or even 
infringing—my own work!


What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?


Each project is unique and I negotiate usage of the images with each client.  Many clients require 
exclusive rights to the use of their images. As copyright owner, I control to whom the image is 
licensed, and respect the contracts with my clients. If such an image were to be found and freely 
allowed to be used with limited restraints by new copyright legislation, I am no longer able to 
protect my client from others’ infringement of the images, nor honor our original contractual 
agreement. I will have lost control of the ability to do so. Such new legislation will upend and 
throw into chaos a long supported business practice in the licensing of visual images. 


What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


All of my artwork has been produced under current copyright law.  I have operated with the 
knowledge that my work is copyright protected as of the moment I create it. I have relied on that 
premise and it has enabled me to eke out a living in this field. As a small business owner juggling 
expenses and my time, it is simply not possible to register all my works. I surely have neither the 
time nor can I afford it. To require that artists register all their works with a registry in order to 
enforce their copyrights would be absurd.







Budgets for visual images are often limited in the science and medical field. In many cases profit 
margins are so slim to nonexistent that registration with the copyright office or another registry 
would be prohibitive. In the case of my images not registered with the copyright office, I could 
only get actual damages and no contingency attorney would be willing to litigate such a case. I 
cannot afford a copyright attorney to enforce infringement.


As you evaluate copyright law or Orphan Works legislation, I implore you to consider the 
value that visual artists bring to the table and the benefit they provide to society as a whole. 
We continue to create because current copyright law protects our most valuable assets.  If that 
protection is removed, we will be forced to find other livelihoods and society will have lost a 
valuable resource—the creators of the very images it covets. 


Sincerely,


 


Lynne Larson, M.A.
Certified Medical Illustrator








July 19, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff, 
 
Thank you for allowing artists to comment on the issues they face in the marketplace.  I am a 
digital arts student currently studying at Golden West College. While I lack experience in the 
marketing field to focus on my studies to be an illustrator, I will do my best to reply to your 
questions.  
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


Sometimes the internet becomes a huge image bank for anyone to use for whatever 
means they like. When an image becomes viral enough, it is difficult to reclaim your 
ownership of it. Going to a licenser can muddle up the situation as well, when they try 
to get more of the profit than the creator. When the creator is having a struggle to earn 
a living, getting less of the funds can lead to endangering their lives. 


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  
 
Honestly the how wide spread the internet is a double edged sword. While putting your 
art out there can help boost your cause, at the same time, other people are easily able 
to snatch the work up and claim it as their own or use it for whatever they please. While 
I normally do not mind nonprofit uses, especially those places that celebrate the arts, 
using the art to slander or for profiting reasons is where people like me draw the line. 
 


3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?  
 
I believe the pricing and availability is a challenge here. There are not many widely 
known places where one can register their images in a manner that the government can 







recognize. As a beginner to the artist’s world, I found the task difficult to find and 
understand. 
 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  
 
Getting permission from those who originally made the image can be difficult in the sea 
of information known as the internet. Many people can claim ownership or even forget 
who made the art in the first place. Because of the difficulty of finding the original 
owner, people often end up skipping this step which causes trouble for both ends. The 
person who used the image has to pay a fee for using the image while the other has to 
cover up any possible misuse of their imagery. With how the internet works, however, it 
is difficult to truly rid the cyber world of what has happened. 
 


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?  
 
While some artists want to share their art to the world for free, there are many who use 
graphics to gain money for living reasons. Forcing artists to go to a licenser can put them 
at risk for losing their livelihood as the higher ups tend to attempt to rip off the creators 
and could even try to work them to ground for not much cash. With little funds, one 
cannot have a sustainable living in our country. But for many, the arts is a reasonable 
way to earn a living and that should remain like that. Forcing the unlicensed arts to be 
orphaned and free to any use will cause financial and even judicial issues too. 


 
Please take this letter and others into note when looking at the Copyright Laws act. 


 
Thank you for listening to this developing artist. 


 
Christine Nguyen, Certified Adobe Photoshop User and Future Children Book Illustrator 








!!!
July 21, 2015 !!!
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Avenue, S.E. 
Washington, DC  20559-6000 !
RE:  Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) !
Dear Ms. Pallante and the Copyright Office Staff !
This morning I became aware of intended changes to current copyright law 
as it pertains to artists.  As a photographer and small business owner, I 
would like to strongly register my opposition to the proposed changes 
which clearly serve to benefit current and future giant image banks as 
opposed to the artists who through many, many hours of education and 
practice hone their skills to create unique, vital creative works. !
Here are my responses to your questions: !
1. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations?  !
-Most companies still seem to believe that photographers are able to live 
on recognition alone.  If I had $1,000 for each time I’ve been asked to 
provide work in return for the “exposure” it would provide me, I’d be doing 
quite well.  Individual artists lack status and legal protections when it comes 
to being paid for their work. !
-Obtaining compensation for work stolen (Target tee shirts are a recent 
case) by large national and international companies.  Legally, they are well 
insulated and simply ignore requests for compensation.  Most artists are 
not in a financial position to challenge them.  







!
-Successfully competing with giant image banks that practically give away 
the work of artists they pay next to nothing for their work. !
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?  !
-Regularly locating infringements within the vast world of the internet. !
-The time and effort required to file sometimes dozens of take down notices 
that may or may not be acknowledged by the infringer. !
-Funding to pursue legal action when needed. !
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  !
Time and Money.  I am one person.  In order to create and sell my work, 
this is some of what I do:  imagine the art, create the art, edit & modify the 
art  (this sometimes takes months of work to perfect - or I go back to the 
drawing board and create again), I prepare the art for sale, I am customer 
relations, the printer, quality control, the banker, the packing and shipping 
departments, customer service.  In addition, I am the tech, marketing, 
advertising and social media departments of my business as well.  The 
necessary time and finances required for the copyright registration for each 
image (numbering in the 1,000’s) is onerous in the extreme. !
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations?  !
I don’t understand this question. !
According to an article written last year by Rohit Arora, “…never before in 
U.S. history have women been so successful in launching and growing 
their own companies.”  The Guardian Small Business Research Institute 
projects “women-owned businesses will generate 5 million new jobs by the 
year 2018.”  The second annual Women in Business Report found that 
“average earnings of companies owned by females increased an 
astounding 54% in a year-to-year comparison” and that according to the 







research, “average earnings for women-owned firms shot up to $54,114 in 
2013, from $35,135 in 2012.” !
Many of these women-owned businesses are creative in nature.  The 
proposed changes to current copyright protections threaten the creative 
property rights of millions of artists and very possibly, the continued growth 
of these and other small businesses. !
Sincerely, !
Elizabeth England 
email:  ninedragonsphotography@att.net 
website:  www.ninedragons.etsy.com !!!



mailto:ninedragonsphotography@att.net






Pat Byrnes 
4152 N. Rockwell   Chicago, IL 60618   •   773.472.3649     pat@patbyrnes.com


July 21, 2015 


Catherine R. Rowland 
Senior Advisor to the Register of Copyrights 
United States Copyright Office 


via upload 


Re: 
Response to Notice of Inquiry 


LIBRARY OF CONGRESS 
U.S. Copyright Office [Docket No. 2015–01] 
Copyright Protection for Certain Visual Works, Notice of Inquiry. 


Orphan Works and Mass Digitization  
A Report of the Register of Copyrights, June 2015  


Orphan Works Legislation Discussion Draft and Section-by-Section Analysis  


Dear Ms. Rowland: 


My interest in the proposed legislation is primarily as a creator of copyrightable works. I have 


been a cartoonist for The New Yorker since 1998, where reprints of my cartoons are licensed 


through the Cartoon Bank and comprise more than half of my income from New Yorker sales. 


My cartoons have also appeared in most other the major publications that publish cartoons. I 


have also authored a syndicated newspaper comic strip and illustrated for books, magazines 


and a wide range of advertising. I have published books, both of written material and cartoon 


anthologies, created animated works for television and published in digital media, including 


online commercial publications, blogs and apps. Since the early 1980s, I have seen the 


tremendous changes ushered in by new technology and the new expectations of clients and 


users that have sorely impacted the incomes of artists. 


I have also been on the hiring side of the equation, contracting with artists both in my 


experience at advertising agencies and from within a tech start-up company. It is from this fairly 


broad perspective that I have scrutinized the Report, the proposed legislation, its analysis, and 


related documents. 


My objections to the proposed Orphan Works Act of 20__ include: the multiple incentives it 


offers commercial users to infringe artwork; the obstacles it creates for artist authors to police  


bad faith infringement; the preemption of artists’ right to exercise exclusive control over their 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bad faith infringement; the preemption of artists’ right to exercise exclusive control over their 


works and the impediments that creates for them to enter into exclusive contracts; the 


subsequent devaluation of images used by legitimate corporate users for content and 


marketing; the preferential bias toward infringers in the form of limitations on remedies, no 


mechanism to investigate suspected bad faith infringement, injunctive relief that is inadequate 


to the artist, and protections favoring the copyrights of derivative works of orphan works over 


the copyrights of the original works themselves; the ease by which current technology allows 


nearly at-will abuse of the Recommended Practices for qualifying a visual work as orphan; and 


the eligibility of all works to be declared orphans, regardless of when they were created and 


regardless of the absolute certainty that they should be protected by copyright for many 


decades to come. 


Global Treaty Compliance Requirements 


The Report separately considers two related issues. One involves the infringement of individual 


works, the other involves the mass infringement of multiple works. I would anticipate that more 


leeway would be given the mass infringer, because of the vastly greater difficulties of tracing 


great numbers of rightsholders and because of the arguable legitimacy of purpose in archiving 


our culture. Surprisingly—counterintuitively—the Report much favors infringers of individual 


works. The sections on the proposed Orphan Works Act and on Mass Digitization appear to 


have been written by separate authors with radically opposing philosophies. 


Both sections contemplate legislation which “would establish a new limitation or exception to 


the rights of copyright owners,” but only the section on Mass Digitization recognizes that 


“Congress would need to be satisfied that it complies with the requirements of international 


treaties to which the United States is a party.” It notes: 


The Berne Convention, the TRIPS Agreement, the WIPO Copyright Treaty, and the 


WIPO Performances and Phonograms Treaty all require that any limitation or exception 


meet a variant of the so-called “three-step test”: (1) it must be confined to certain 


special cases that (2) do not conflict with a normal exploitation of the work and (3) do 


not unreasonably prejudice the legitimate interests of the rightsholder. 


Subsequent paragraphs elaborate on these three steps, recommending that the “certain 


special cases” be confined to “non-profit educational or research purposes.” The section adds 


in its Summary that relevant “legislation would not limit the categories of users that would be 
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eligible for a license, but would require that the uses be made only for nonprofit educational or 


research purposes and without any purpose of direct or indirect commercial advantage.” 


Regarding the second step it clarifies: “a limitation or exception is prohibited if it ‘is used to 


limit a commercially significant market or… to enter into competition with the copyright 


holder,’ citing Daniel Gervais, The TRIPS Agreement: Drafting History and Analysis. The third 


step, it adds, “is implicated where a limitation or exception causes or has the potential to cause 


an unreasonable loss of income to the copyright holder,” citing a World Trade Organization 


Copyright Panel Report on dispute resolutions. 


As a result of these considerations, and others discussed in the section on Mass Digitization, I 


am comfortable that explorations of legislation addressing this issue will cause me only limited 


concerns, mainly regarding compliance and enforcement. Regarding the section contemplating 


a new Orphan Works Act, however, it is difficult to know where to begin with my strenuous 


objections, since the proposed act violates this “three-step test” with abandon. 


The Orphan Works Act makes no attempt to disguise its prejudicial bias toward the infringer 


and its disregard for rightsholders. I would contend that this bias would result in significant 


conflicts with the above-mentioned treaties, as well as several potential Constitutional conflicts. 


The same “three-step test” therefore should be applied rigorously to any Orphan Works Act. 


I will do my best to give real-world examples of how the proposed OWA fails to satisfy these 


three prudent steps and is thus ripe for abuse. 


The very first line of the Orphan Works Act of 20__ states a purpose: “To provide a limitation 


on judicial remedies in copyright infringement cases involving orphan works.” Two particular 


problems for visual artists immediately present themselves. The first is the limitation on 


remedies, the second is the definition and nature of orphan works. A third problem is more 


systemic, and that is the implied bias in favor of infringers, while there is no stated concern 


regarding the actual infringement, which has been illegal since the formation of this country. 


Since the limitation on remedies is predicated on a work being declared an orphan work, I 


would like to address the orphaning of a visual work first against the context of the Report. 


The Special Challenge of Visual Works 


The Report allows an allegation made before a Congressional subcommittee to assert its case, 


that orphan works are “perhaps the single greatest impediments to creating new work” in this 


country. That is, long forgotten works, with long forgotten authors, singularly stand in the way 
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of creators trying to create anything new. The implication is that books, movies, songs, 


theatrical presentations, and all other forms of art may cease to exist if we cannot legally 


recycle these few works where no one seems to remember or care where they came from. 


This, of course, is absurd. The inability to properly license “orphan works,” can in no way 


impede new and original work. It can only impede sublicenses of old work for reissues or 


derivative works. The Report is unclear on how the recycling of old works benefits the culture 


or furthers the “Constitutional mandate to ‘promote the Progress of Science.’” 


The Report defines an orphan work as one wherein “a user’s ability to seek permission or to 


negotiate licensing terms is compromised by the fact that, despite his or her diligent efforts, 


the user cannot identify or locate the copyright owner.” 


Locating an owner, once known, is the simpler task of the two. A prospective user can find 


most people in the country with a quick internet search, if not by sites like WhitePages.com, 


then by social media or inquiries among relevant arts organizations and communities. Failing 


that, you can go to various online locating services or hire a professional private detective. The 


likelihood of incurring unreasonable costs are slim. These options are addressed by the Report 


and proposed OWA. 


The more difficult task can be identifying the copyright owner. This is not so much of a 


problem with literary works. Type a sentence from the work you wish to find into Google 


Books, and you will almost certainly learn your source. Same with musical works and movies. 


Hold your phone up to capture the sound, and apps like Shazam and IntoNow will identify the 


source in a matter of seconds. 


No such technology exists for identifying visual works. 


Visual works that are not digitally reproduced typically include copyright information on 


copyright pages, mastheads or even the margins on prints, posters and such. Incomplete 


literary works, such as clippings and torn volumes, may seem impossible to identify. Similarly, 


digital images that have no attribution or metadata, and which have been removed from their 


original web publications, can be almost overwhelmingly difficult to locate. Current technology 


allows only keyword searches and exhaustive searches. Since few images on the internet are 


tagged with keyword metadata, search tools often rely on contextual cues, such as the text that 


surrounds an image. Given the millions and millions of images on the internet, this can present 


difficulty. A very specific description of an image can give you hits for thousands of images 
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without ever showing you the one you are looking for. I have attempted to search for my own 


captionless cartoons and illustrations using an exhaustive range of keywords, yet I failed to 


match the detailed descriptions with the images they described. I could not even locate 


images that have run on major platforms, such as the Wall Street Journal and 


WhatToExpect.com. 


Technology Fails Visual Arts, Enables Accidental Orphanhood 


Technology cannot yet compare two images and confirm that they are, in fact, the same 


image. Nascent attempts at such tools are easily fooled by changes in file format (e.g., 


changing JPG to PNG), changes in file size or resolution, changes in cropping, manipulations in 


color levels, micro-distortions undetectable to any but the most trained eye, and myriad other 


methods that alter the byte order. Where a human eye could identify two images as the very 


same (or one as a deliberately disguised version of the other), a computer sees them as utterly 


foreign to each other. Attempts to recognize even general subjects in an image is still 


rudimentary, as evidenced in recent weeks by Google’s embarrassing misidentification of an 


African-American man and woman as gorillas. The technology is simply not sufficient to allow 


reliable image searches, let alone count on them for the preservation of copyrights. 


Accidental orphans of visual works, therefore, can easily occur when an image is copied and 


“shared” around the internet by people who are not as attuned to copyright issues as working 


artists might be. It doesn’t take too many iterations of this sort of sharing for an image to lose 


all connection to its original source. If any individual in the sharing chain happens to resize or 


reformat the image to fit a particular placement on a web page, then identifying characteristics, 


such as a URL or a signature, can be lost—if they were ever attached to the image in the first 


place. If a lot of time has passed since the “sharing” has elapsed, links in the digital chain can 


be lost. One or more sharers’ sources can be forgotten or have expired. Unless someone who 


happens to see the image knows where it originally came from, any search for its origins may 


be fruitless. 


I experimented with that premise this week when an image turned up on Facebook. It had 


been widely shared (this one post boasted 29,257 “likes” and 31,039 “shares”), but its source 


was disconnected from the image’s authorized origins. The linked source for the image was a 


user’s Facebook photo library. The image had a copyright line on it, suggesting where it had 


been taken from, but the JPEG format is noted for generating losses in image resolution with 


each copy. So the copyright attribution was unreadable. 
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Mercifully, the cartoon style of the image was recognizable to a fairly large number of people. 


To make it even easier, the image still retained the signature of a rather famous gag cartoonist 


(as cartoon fame goes), David Sipress, a prodigious and longtime contributor to wide range of 


publications from The New Yorker to the Funny Times. 


 


I saw the cartoon (right, and used here with permission of the artist) 


as the post was being pointed out to Sipress by a mutual friend 


commenting on Facebook. Sipress himself commented, “I'm not 


sure what I can do about it. Like you, I can't make out the name on 


the ‘copyright.' At least my signature is still there. I've seen it at other 


times over the years without the signature.” He later confirmed to 


me this implication that the cartoon was commonly misappropriated 


this way. 


As I had been studying the Report and the conditions for eligibility of 


a good faith search, I thought to use the identifying characteristics of 


this cartoon to conduct a Google image search. Bear in mind that it 


was a popular cartoon by a relatively renowned artist, and it had a 


caption—words—to make it more easily identifiable. I searched 


strings of keywords including “cartoon,” “man,” “dog,” “guitar,” “singing,” and the full 


caption, but I did not include the signature.  


Initially I mistakenly typed “Driving that train” instead of “Riding that train,” overlooking that 


this version of the cartoon misquotes the song lyrics (other versions of the cartoon, including 


the one the artist presents on his own site, have corrected lyrics). My multiple searches 


produced no hit. I searched the hundreds of images Google showed me, until it would show 


me no more, but the image never appeared. 


Upon noticing that this cartoon uses the wrong lyrics, I amended my search and found it 


posted in two places, one on Reddit and one on Pinterest, thanks to comments on the mistake 


in the lyrics. But neither posting provided a link or any additional clues to the cartoon’s origin. 


What chance would I have of finding a less famous work by a less distinctive artist without the 


verbal cues? Say, a photograph of a man and a dog with a guitar? In fact, removing the caption 


from my search doomed it entirely. 


Sipress himself noted that versions of the cartoon have turned up without his signature. The 


loss of signature would have assured its orphanhood. Most internet images—illustrations and 
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photographs—bear no signatures. So they can be orphaned without any conscious attempt at 


concealing their authorship. (Note, however, that this copy of the cartoon, clearly signed by the 


artist, was posted with someone else’s copyright notice upon it. Even infringers seem to value 


copyrights. Their own, at least. Through some creative Photoshop work and a bit of trial and 


error, I was able to trace this to a photographer’s web page (http://www.whosay.com/status/


scottnathan/124583). I have not expanded my experiment to contact him to request permission 


to use the work.) 


As there is no reliable technology to identify images or match them to their original sources, 


the way there is for books, music and film, visual works are vulnerable to accidental orphaning, 


even works by leading artists. 


So the likelihood of locating an image with the tools available today is slim. The likelihood that 


an image could be orphaned in this manner, on the other hand, is significant. With the 


inclusion of for-profit categories in the Limitations on Remedies, the incentive for foul play is 


astronomically large. The obstacles to foul play are microscopically small. One infringement on 


a copyrighted image can sever it from its traceable origins. That first infringement can 


reasonably shield a second infringer from any penalties for infringing. The Limitation on 


Remedies also makes it easy for the first infringer and the second infringer to be the same 


person without risk of being discovered. 


Gaming the System 


Section 514(b)(1) sets forth six Conditions for Eligibility which must be met if the infringer is to 


be eligible for limitations on remedies, which would seem to be significant. 


1. Prove a good faith qualifying search, comprised of four parts 


a. search online Copyright Office records, if any 


b. search reasonably available sources of author information 


c. use technology tools, print resources, and expert help 


d. search relevant databases, including online 


2. File a Notice of Use with the Register of Copyrights.  


3. Make an attribution—if the owner is known.  


4. Include an “orphan work” symbol (TBD) denoting the use.  


5. Assert eligibility for limitations on remedies.  


6. State in detail the basis for eligibility. 


However, as I asserted above, an infringer of a visual work stands a pretty good chance of 
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“discovering” an orphan work, even without unscrupulous effort. With such effort, he stands an 


excellent chance of meeting the first condition and documenting his search with thousands and 


thousands of irrelevant images that match his verbal descriptions. After that, the remaining 


conditions are largely procedural. The second condition shifts the burden of claiming the work 


to the artist. Arguably this gives the artist a fighting chance, but there are simple ways to make 


that fight uphill all the way. The third condition is on the honor system and can be easily 


evaded. The fourth is perhaps the most useful in identifying the owner, as it crowd sources the 


effort. Conditions five and six are entirely procedural and purely for the benefit of the infringer. 


Thus, they are hardly safeguards for the integrity of the system. 


The Making of an Intentional Orphan 


Given the vulnerability of visual works to accidental orphaning, and knowing how for-profit 


motives have driven more than a few people to illegal practices, the opportunity for harvesting 


“orphan” images for for-profit image banks is significant. 


Before you dismiss this as alarmist, consider the variety of corrupt enterprises the internet has 


spawned. Trolling, for one. It is not just a nuisance, it’s a business. The New York Times 


recently documented state-sponsored “troll farms” in Russia. Entire office buildings house 


workers, round-the-clock, who are dedicated to the singular purpose of posting comments on 


the internet either supporting their own government or savagely denigrating others, 


particularly the US. These posts have zero regard for truth and support their agendas at all 


costs. It’s state-sponsored cyberbullying and propaganda. Workers participate in this 


deception because the jobs pay better than any other job available to them. 


Nigeria, meanwhile, is known for its phishing operations, where organized groups flood the 


internet with spam messages, often directing people to spoofed web sites, all for the single-


minded purpose of bilking people out of their money. They get the email addresses from 


various “companies” around the globe who harvest them from web sites and hacked emails in 


order to sell them to businesses whose sole purpose is spamming.  


Piracy is another lucrative enterprise with a paying market. If you search the internet for a 


legitimate way to purchase any musical recording, movie or ebook, you will also be presented 


with a wide selection of ad supported web sites offering pirated versions of whatever content 


you’re looking for, free of charge or for a small subscription fee.  


And then there’s the many faceted, global industry of hacking. North Korea, as the Sony 
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Corporation was sad to learn, has state-sponsored buildings full of people working full-time at 


hacking into corporate and government servers around the world to inflict commercial and 


reputational damage. 


Other hacking operations, in China, India and elsewhere, collect personal and financial data, 


from our Social Security Numbers to our individual buying habits. Much of this data is sold to 


identity theft rackets who, in turn, sell credit cards for their customers to use for as long as they 


feel they can dodge the authorities. The porn and revenge porn industries hire armies of 


mostly freelance hackers to harvest images for them from private email and cloud-based 


accounts. 


The music industry in particular has suffered from the ethos of “sharing” (stealing), an ethos 


which the OWA seems to embrace. As noted previously, songs, books and movies are fairly 


easily traceable through technologies that can analyze their streams of data. Images have no 


linear strings of letters or waveforms to match. The raw data of image files can be altered 


radically by simply switching to a different file format—or allowing a JPEG to degrade over a 


generation or two of copying. Filters that distort the data radically in a computer’s perception 


can leave the image looking nearly presentable to a human viewer. Identifiers like URLs, 


signatures, copyright notices, and metadata can be easily scrubbed. Any image taken from the 


internet can be rendered unrecognizable to the most sophisticated existing image-matching 


technologies, and much of the work can be automated and performed on thousands of images 


with a couple clicks of a mouse. Even recognizable images can be retouched to confuse a 


human searcher. 


The Business Model That Could Destroy Artists 


What this means is that any people or organizations that possess no qualms about the 


businesses of phishing, spamming, trolling, or piracy could find a lucrative new frontier in 


image orphaning. Simply harvest images, spoof a few “sources” (later to be discontinued), 


document “good faith” searches, and routinize the remaining conditions of eligibility. Given 


the Office’s enthusiastic encouragement of exploiting orphan works, it does not seem inclined 


to challenge claims of eligibility if the claimants have seemingly performed the prescribed 


steps. 


The only remaining bulwark against these fraudulently orphaned works would be the Notice of 


Use registry. If I were such a criminal, I would begin my submissions to the registry with altered 


works that would be more difficult for rightful owners to spot in the initial mix. I would also 
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provide loftier sounding purposes for my proposed use of them. The Report itself gives me all 


the tips I’d need for this creative writing exercise. Once the registry was sufficiently flooded 


with images, making it excessively daunting for any but the most fanatical searchers to wade 


through, I would then begin to harvest and submit images more freely. I could count on plenty 


of help too, from my competitors in the booming new industry of image orphaning. 


I would then be able to set up a content-rich stock art web business that licensed orphan art. I 


could call it OrphanWorks.com—except that domain name is already taken by an infringer-


friendly litigator who, per his firm’s web page, “has litigated a number of important Internet 


copyright and trademark disputes.  He represents Google in the Google Book Search 


copyright…” He also “argued and won in the Ninth Circuit Court of Appeals on behalf of Troy 


Augusto, an eBay seller of promotional CDs who had been sued for copyright infringement by 


the world's largest record company.” So maybe I’m not the only one thinking ahead about 


these possibilities. 


This new business model would offer a natural transition for any organization that already has a 


good team of hackers. Or for any foreign hacking operation bent on hurting US industry, like 


the ones that invaded Sony. Stealing proprietary images, such as concept sketches and movie 


storyboards, having them digitally laundered through a network of shell web sites before being 


“discovered” as potential source material for derivative works could wreak no end of havoc for 


one of this country’s most lucrative export industries. Many not-entirely-friendly countries 


already have strong hacker resources. They would have the capability to orphan works that 


have not yet been made public, let alone registered. This would not only cause us to suffer 


economically, it would make a mockery of our laws and the value we put on our culture. 


Incentives vs. Deterrents 


Other “hacktivists” who have an open source agenda will harvest images just to make a 


statement. But even hackers with no political agenda will embrace this business model, simply 


because the Copyright Office gives them an opportunity and a profit motive.  


Hackers already do some pretty awful things for money. They will hack hundreds of private 


email accounts in the hope of finding a few naked selfies they can sell to pornographers. Many 


of these hackers consider themselves to be good and upright citizens in most of their lives, as 


one such hacker detailed for CNN.com back in April. They volunteer for charity and even go to 


church. For a few nights a week, however, they put in a few hours hacking for porn, often 


revenge porn, simply because it pays them a few extra bucks a week. Sure, they feel a little bad 
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about it, but they rationalize that they need the money. How much better do you think they 


would feel about themselves if they could harvest non-pornographic images and “clean them 


up” to be orphan works instead? 


Their employers would tell them it was entirely legal, too, which would make such jobs 


desirable in places like India. I frequently receive calls from young Indian men and women from 


a call center buzzing with dozens of other operators chattering in the background. They try to 


sell me prescription drugs, without a prescription, over the phone. They claim to work for a 


legitimate business. To those who seem willing to listen, I have explained in detail how US law 


clearly prohibits such sales and asked why they work in such a place. Some have replied with 


poignant candor: “It’s better than stealing.” It’s “safer”—physically safer from getting arrested 


or beaten. Cleaning up images of dubious provenance, under the protection of the OWA, 


would be safer still. 


It will take aggressive orphaning for start-ups to compete with the bigger players. Established 


data aggregators, web portals, and social media platforms would already have the inside edge 


on harvesting “orphans” from the untold billions of images they have archived since the 


inception of the World Wide Web. Since the early 1990s, countless web sites and user 


accounts, both personal and organizational, have come and gone, leaving innumerable 


archived files with no traceable origin. Companies with access to this data, and the ability to 


isolate files with severed lineages, have a ripe harvest of licensable content already in their 


grasp. 


Online platforms of every sort need content to generate profits. These profits are obviously 


greater if they don’t have to pay as much for content. Providers of cheap content stand to gain 


enormous profits, too, if they can deal in large enough volume.  


Any outcry from artists would likely be overcome by the clamor for cheap content. Visual artists 


have few celebrity spokespeople and none with the influence of a Taylor Swift, who was able to 


shame Apple into paying proper license fees to musical artists when it wanted to give away 


their works to attract new, paying customers. 


The system being proposed, with so few safeguards, such as a reliable image recognition and 


identification technology, can be easily beaten. With the profit motive the Office overtly 


promotes, and the protections it puts in place for spurious assertions of eligibility, multiple 


criminal enterprises such as I have described will be online and operational before the ink is dry 


on the signed legislation. The reason no more than a thousand orphan works are listed 
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elsewhere in the world is that there has yet to be a profit incentive. 


Ultimately, there is no financial deterrent to the infringer. To the contrary, there are protections 


and even incentives for infringing. For the artists and rightsholders, however, the risk of 


financial damage is inestimable. Artists trying to license their own work will be undersold by 


orphan image banks pitching the very same images. 


It is incomprehensible to me that the Copyright Office would be so willing to risk of the de 


facto nullification of millions of copyrights to serve the desires of profiteering infringers. No 


conceivable benefit to society justifies such a trampling of rights. 


As for purposes that are genuinely “beneficial” to the culture, such as to support the work of 


academics, archivists, librarians, and documentarians, solutions to those issues can readily be 


handled by the protections offered using the “three-step rule” detailed in the section of the 


Report on Mass Digitization. The “problem” of orphan works, said to be “threatening to 


impoverish our cultural heritage,” could thus be removed. The extension of broad protections 


to copyright infringers who infringe to further for-profit enterprises constitutes a much bigger 


threat to our future culture, as it punishes artists as a class and strips them of their right to 


contract legitimate business. 


Practical Effects of Limitations on Remedies—Undermining Contracts 


“To realize the full potential of an orphan works system, commercial users… must be able to 


enjoy limited liability for their uses… of orphan works.” This statement from the Report, and 


the proposed legislation embodying its intent, reject all three guiding tenets of the Berne 


Convention, the TRIPS Agreement, the WIPO Copyright Treaty, and the WIPO Performances 


and Phonograms Treaty. That is, there is no confinement to special cases, there is no regard to 


the conflicts it can cause for properly authorized works, and it expresses an overt bias in favor 


of the infringer over the legitimate rightsholder. It stands the treaties on their ear. 


The Report itself couldn’t be clearer in its disregard for confining itself to special cases. On the 


matters of conflict and bias, it might be easier to see how the Report and proposed OWA 


trample those with some specific examples. 


Illustrators and photographers accept commissions for commercial works. These commissions 


are governed by contracts. Artists like to offer their own contracts, but larger corporate clients 


prefer the boilerplates designed by their own teams of lawyers. Artists may make 
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modifications, but some terms are take-or-leave. 


One such take-or-leave condition is an exclusivity clause. Artists are generally more than happy 


to accept such a clause, because clients are willing to pay for the privilege of having an artist’s 


distinctive style tied exclusively to their brand. Here is one such clause from a syndication 


contract for a comic strip I created: 


During the term of this Agreement, Producer… shall not produce the Feature or any 


similar work for any person, association, firm or corporation other than Syndicate unless 


Producer has first applied for and received Syndicate’s written authorization to do so. 


In book contracts, exclusivity is often woven into Author’s Warranty and Indemnity clauses. 


Amid promises that the work has not been previously published, is not in the public domain, 


and does not infringe on other copyrights, it is customary to find a line to the effect of: 


Author further agrees that Author will not hereafter, for a period of five (5) years after 


publication of Work by Publisher, write, prepare, edit or allow Author’s name to be 


used in connection with any Work on the same subject as the Work… which might be 


considered competitive with or interfere with the sales of the Work, without the written 


consent of the Publisher. 


Advertising clients also have good cause to seek exclusivity clauses like this one: 


[Artist] warrants and represents that during the term of this Agreement (including any 


extensions thereof), [Artist] will not render any service of any kind for any third party 


within the [product] category or for any third party that is otherwise competitive or 


incompatible with [Company], without Company’s prior written consent. 


The company here had negotiated a lower per-illustration rate by guaranteeing me a minimum 


number of illustrations per year for two years, with possible extensions. Freelancers have few 


guarantees of steady income. This was a good and fair deal. I was happy to guarantee them 


exclusivity in return. And for the first two years, they commissioned far more than the promised 


minimum. Losing that contract for a perceived misstep or uncontrollable conflict would have 


been devastating. (Indeed, due to an overlapping period of illness, it could have been ruinous.) 


All these contracts—and I have more, similar examples to offer, as do most illustrators and 


photographers—demand exclusivity because the companies buying the rights to use these 
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images are banking a large portion of their business on the exclusive contract with the artist. 


Their investment is many, many times what they pay the artist. Successful books frequently 


spawn knock-offs (like Diary of a Wimpy Kid spawned The Dork Diaries), which hope to siphon 


off sales. Worse than knock-offs, however, is when the talent hired by one company turns up 


working for a competitor. The greatest protection against that is the threat of a lawsuit. 


Legal liabilities not only prevent opportunistic artists from succumbing to temptations of a 


richer offer and breaching their contracts, they also prevent unscrupulous competitors from 


modifying other works of the same artist to use in their own ads and undermining a campaign 


that has been trouncing them in the marketplace. 


Removing those liabilities opens the door to unscrupulous players, who can find other, little 


known works by an artist, scrub them of any identifying marks, cover their trail for good 


measure, and steer them through the conditions for eligibility as orphan works. They can put 


them in their ads and plead they were knock-offs, at least until the works are “revealed” to be 


by the same artist. By the time the unscrupulous player can receive an injunction to stop, the 


damage is done—but only to their competitor, since they will be protected by the limitations 


on remedies. 


In the ensuing confusion, the artist may have to defend himself from a breach of contract suit. 


Even if the dispute is resolved pretrial, he may suffer huge losses in legal fees as well as the 


loss of a lucrative client. And all he can reclaim of his losses are the “reasonable 


compensation” for the artwork used by whoever caused all this grief. 


Original owners of copyrights can suffer terrible losses and have no hope of reclaiming them 


under the proposed legislation. Their rights can be stripped from them. The infringers who 


stripped them, however, are protected from any such losses by this law. 


Practical Effects of Limitations on Remedies—Derivative Works 


The protections conferred to derivative works of orphaned works are even more troubling. 


Since filmmakers are a category the Office seems to want to help with this proposed 


legislation, let’s use a film scenario as an example.  


Comic books as source material have yielded a disproportionate number of acclaimed and 


blockbuster films in the last decade or two, compared to other forms of literature. Some of 


those comic book sources have been alternative or “underground” comics (e.g., “Ghost 
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World”). Smaller than these underground comics are “zines,” extremely small press or self-


published works, often printed on photocopiers. In this phantom sliver of the market reside 


some truly genius work. I know of one such hidden genius, a veritable recluse due to social 


anxiety, with a neurotic drawing style but a staggering wit and powerful sense of irony. I can 


easily imagine a producer falling in love with her work and wanting to put it on the big screen. 


So let’s say a certain producer finds one of her comics and conducts a search for her, finds her 


and gets her permission to use her work. His lawyers draw up the license, and the producer 


starts making his film. Meanwhile, another producer comes across this quirky little zine—and 


has the same idea. The record shows that this second producer conducts the four-part search 


and is unable to identify the author. The producer then fulfills the other five conditions for 


eligibility and begins production on a film based on this now orphan work. 


The first producer’s studio, meanwhile, is preparing the publicity campaign for this surefire hit 


movie—only to be preempted by the second producer’s independent film release of the very 


same story. What recourse does the first producer have? The first producer properly licensed 


the story from the copyright owner. But the second producer—who may have deliberately 


removed any identifying marks from the “found” copy of the comic, counting on the 


infinitesimal likelihood that anyone would be able to pinpoint which city the comic even came 


from, let alone who drew it—has full protection against injunctive relief sought by the first 


producer and the original author, and also has full copyright protection for his derivative work. 


The losses to the first producer could be in the millions of dollars. Tens of millions. The losses 


to the author would be comparably significant. Either could try to sue, but that would only 


result in additional losses, since the second producer would be protected from having to pay 


attorney’s fees, statutory damages or actual damages. All the law would require him to pay is 


“reasonable compensation” for licensing the comic. 


One Famous Example 


Do scenarios like this sound far-fetched? To a sane, moral person, I certainly hope they would. 


But people in the ad and film worlds could tell you stories. One story you probably recall from 


the last time the Shawn-Bentley Act was proposed was of Michiko Stehrenberger, who awoke 


one day to an email from a friend congratulating her on landing a big ad campaign. Camel 


cigarettes was using a piece that was nearly identical to a registered work Stehrenberger had 


sent around on her self-promotional mailer. On close inspection, it was the very same piece, 


except with its color, cropping and orientation digitally altered. Her copyright attribution and 
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web URL had also been digitally removed from the image. 


The work had been willfully orphaned. It cost the artist nearly $100,000 in legal fees to prove 


this infringement, through expert witnesses and sworn depositions coerced through 


subpoenas. The high-priced expert witnesses were necessary because, as I have said, there is 


no technological way to prove that a seemingly identical artwork is in fact identical. It was only 


through this costly investment that she could prove the infringement, recover her costs, plus 


damages, and persevere through the constant bullying and threats of countersuit from lawyers 


representing R.J. Reynolds, Camel’s owner. 


None of this would have been possible under the protections offered by Orphan Works Act. 


The OWA offers nearly total protection for willful infringers. The cost of proving that the 


infringement was intentional would be too prohibitive for an artist to consider: the threat and 


harassment by corporate lawyers defending the infringement—with no legally imposed 


limitations on the damages they could extract in their vindictive vengeance—would be too 


daunting.  


The proposed law operates almost entirely on the honor system, trusting the honor of 


infringers, because challenges to the infringers’ assertions of good faith are prohibitive. And 


many corporate lawyers would not hesitate to a file defamation suit against any copyright 


owner who openly accused them of bad faith, because they are not constrained in the 


damages they may seek. Thieves can sue to protect their claims. Owners cannot. That’s what 


this proposed OWA would establish as the law. 


The OWA would also have enabled the Reynolds ad agency to cover their trail by channeling 


the image they wanted to infringe to a stock art dealer, before licensing it back as an orphan 


image. This would have further obscured its provenance and given Reynolds another layer of 


protection for having the forethought to have “laundered” the stolen property before officially 


taking possession of it. 


The Report is eager to tout the US Constitution’s mandate “to promote the Progress of 


Science,” but seems too reticent to mention that the Constitution’s designated means of 


achieving that purpose is allowing creators to secure “the exclusive Right” to control their 


original works. The proposed OWA nullifies this Constitutional guarantee. It strips artists of 


their rights. It usurps artists’ liberty even to enter into exclusive contracts without exposing 


themselves to unreasonable liabilities. 
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Further Incentives to Infringe 


In some categories of use, such as “if the infringer is a nonprofit educational institution, 


museum, library, archives, or public broadcaster (or employee thereof),” the artist is even 


denied reasonable compensation for their work. Many of these exempted institutions are state 


institutions. The law permits them, if they make a credible claim of good faith, to infringe at no 


cost, even if the infringement is discovered by the artist. How does this not constitute an unjust 


taking by the government? 


This same section of the proposed OWA (Section 514(c)(1)) also advises the courts that an 


infringer who successfully claims a work to be orphaned may assert that its addition of the work 


to the Notice of Use registry adds value to the work—even though registration is a condition of 


eligibility. Still, courts are advised take this “value added to an infringed work” into 


consideration when computing how little the rightful owner may eventually be compensated if 


he is ever lucky enough to discover the work on the Notice of Use registry in the first place. In 


other words, if it doesn’t work out that you get to use an infringed work for free, admitting that 


you used it without permission at least entitles you to a discount. 


This is a further incentive to infringe. If a work stands a suitable chance of being untraceable, a 


prospective user who fears that an artist may refuse permission (a cigarette manufacturer, for 


instance) or charge more than the user is willing to pay, now has an avenue to obtain a 


compulsory license at a discounted rate, thanks to the OWA. 


Locking the Stable Door After the Horse Has Been Stolen 


The proposed OWA does allow for some injunctive relief, but without the prospect of damages 


and penalties, it still allows bad actors to achieve their ends without repercussion. One 


example is the advertising scenario I presented above. Another allows for damage to 


reputation. An impression does not have to linger for it to do its damage.  


My brother and my wife are both public figures. Both are outspoken and credible on matters of 


social justice. For my part, I try, as a matter of practice, to publish my cartoons in only 


reputable magazines so as not to discredit them. If a handful of my works were stripped of their 


signature and perhaps even re-captioned, and then published as a spread in a pornographic 


magazine, that would create no little public embarrassment to my entire family. Worse, it 


would undermine the good work they do. 
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The opportunity for political dirty tricks under the cover of Orphan Works protections is just too 


frightening. Even with injunctive relief, an impression can be made, and damage can be done. 


Any juicy story in the newspaper may follow with a printed correction many days later, but few 


readers note or process those corrections. First impressions last. 


I know of a certainty that my wife’s opponents conduct deep opposition research to find any 


placements of my work that might embarrass her. Fortunately, they cannot find what they are 


looking for. In college, in the late 1970s, I drew an edgy little figure whose satirical intent was 


obvious on the features pages of squeaky clean, Catholic university student newspaper. But 


when it was stolen and reprinted in a sleazy local, alternative rag, the context gave it a 


mortifyingly different impression. When our editor-in-chief called the alternative paper on it, 


they showed their contempt by republishing the image but giving me “credit.” Should that 


issue have survived in any database, the facts would not speak as loud as the visual impression. 


I shudder to think what could happen if dirty tricksters were handed a new tool to make their 


work easier. 


I am not the only artist with family ties to prominent members of a community or business 


establishment who could be compromised by specious implications. Injunctive relief without 


the threat of additional penalties is no relief. 


Summary 


The Orphan Works Legislation Discussion Draft contemplated in the Report by the Copyright 


Office violates every fundamental of international rights treaties and tenets of our own 


Constitution. 


1. Instead of confining limitations on remedies for the use of orphan works to parties who 


might be legitimate candidates for Fair Use or represent a compelling public interest in the 


genuine preservation of our culture, the Office makes visual works fair game to parties who 


may intentionally orphan them for profit. The Office contends that “commercial users… 


must be able to enjoy limited liability.” With the proposed OWA, there is no question that 


commercial users will enjoy it. How could they not? With the unpoliced opportunity to 


abuse the system, it’s a license to steal. Limitations on remedies make it unfeasible for 


victims of orphaned works to investigate abuses and impossible to punish them. 


2. Instead of avoiding conflicts with authors’ rights, the proposed OWA introduces new and 


previously unimaginable conflicts. It preempts the authors’ Constitutional right to control 


the exploitation of their own work and intellectual property, and thereby compromises their 
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ability to enter into good faith contracts by assuring that exclusivity of control, which 


thereby devalues those contracts and the authors’ livelihoods. Likewise it threatens the 


investments of businesses in original content for their own marketing or publication 


purposes. Further, in certain cases, where not even “reasonable compensation” is 


permitted to authors by the OWA, the legally sanctioned infringement of copyright 


amounts to illegal taking by the government. 


3. Instead of giving preference to the legal rights of the creators of works, the OWA is openly 


biased in favor of infringers—people who willfully break the law. The OWA even protects 


the copyright privileges of infringers’ derivative works while at the same time trampling the 


rights of legitimate creators and owners. The disregard for copyright is complete, illustrated 


by the OWA’s refusal to limit eligible orphan works to works suitably old for its rights to be 


conceivably expired or abandoned. Making something published yesterday eligible for 


orphan status is a veritable abolishment of Copyright altogether. 


The proposed Orphan Works Act is simply too easy to abuse, and the Act provides a profit 


incentive to abuse it. It effectively uses an honor system against skewing or manipulating a 


search for a visual work’s origins. The Notice of Use registry, while in theory a potential 


safeguard, predicates its usefulness on the existence of fewer than a thousand officially 


orphaned works that have been registered in other countries with orphan works laws. The 


OWA’s inclusion of a profit motive, and subjecting all works to orphan eligibility, virtually 


assures that the number of works on the registry will climb to several orders of magnitude 


beyond that one thousand, making it of too unwieldy a size for authors and artists to police it 


as scrupulously as they would need to in order to protect their own assets. 


The Copyright Office speaks of the need to preserve our culture, but our culture only exists 


because of strong copyright laws. Artists only have the freedom to create if they do not have to 


fear predators around every turn, waiting to steal their rights. The proposed legislation feeds 


predators, people who wish to profit from creativity that is not theirs. If our culture becomes 


solely about predation and profit—and there are those who argue from the rising inequality 


that it is already on its way to just that—then we will have no more culture left to preserve.  


President Kennedy famously reminded us, “The rights of every man are diminished when the 


rights of one man are threatened.” The proposed Orphan Works Act does not merely threaten 


the rights of artists, it abolishes them. 


I strenuously urge you to abandon this legislation and, if you truly must address the issue for 


the lofty cultural goals you claim, follow the internationally approved and Constitutionally 
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sound principles laid out in the Mass Digitization section of your Report. And add a few more 


protections for artists to police and reclaim their rights from the predators. 


Sincerely, 


Pat Byrnes 
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July 20, 2015  


 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection for Certain 
Visual Works (Docket No. 2015-01)  


Dear Ms. Pallante and the Copyright Office Staff:  


Thank you for the opportunity to comment on the problems visual arts face in the marketplace. 
I'm a professional artist/graphic designer and have been one for several decades. As a result, I 
believe I have a valuable real-life perspective on how copyright law actually works in the 
business world, as opposed to how some legal scholars seem to think it works or how corporate 
lawyers and lobbyists would like it to work for the benefit of their clients.  
I'm writing to stress that for me, and for artists like me, copyright law is not an abstract legal 
issue. Our copyrights are our assets. Licensing those assets is how we make our livings. 
Unfortunately, I fear that many of the changes now being proposed by orphan works lobbyists 
would end that ability for myself and other artists.  
 
I'll try to respond to the questions you've posed as directly as possible.  
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  


 
Two major challenges exist:  
a.) Publishers who demand that artists sign away their digital and other secondary rights as a 
condition of accepting assignments; and  
b.) Predatory competition from giant image banks.  
 
a.) Over the last three decades, many publishers have increasingly forced artists to surrender 
valuable digital rights to their work by refusing to give assignments to illustrators who insist on 
maintaining and managing those rights themselves. As a rule, these demands do not originate 
from art directors who may want to use a particular illustrator, but from policies enforced by 
company attorneys who are indifferent to a publication's design integrity and dictate to art 
directors that they may only use artists who agree to sign their rights away.  
Existing copyright law has opened the door to these abusive business practices by permitting 
work-for-hire contracts. When these agreements are imposed on freelance artists, they deprive 







the artist of authorship and designate the commissioning party as the art's creator. The artist 
becomes a de facto “employee" for the sole purpose of forfeiting copyright, but receives none of 
the benefits of "legal" employment. The artist is treated as an independent contractor in every 
other way: covering overhead, supplying his or her own tools of the trade, workspace, training, 
and covering his or her own liabilities, retirement, insurances and other costs of business. Work-
for-hire undermines the very principles of authorship embodied in Article 1, Section 8 of the 
Constitution.  
As I understand it, many foreign countries do not recognize work-for-hire agreements. I believe 
it would be a step forward for American artists if the US Copyright law was amended to repeal 
work-for-hire imposed on independent contractors.  
 
b.) During the same three decades, giant image banks have persuaded many artists to register 
their work with them on the promise that they would open new markets for them. The 
registration fees for artists were not cheap. As a rule, they had to pay the image bank more than 
$150 per image to accept the work, but even where registration was free, the house ate into 
royalties with processing fees, maintenance fees and other costs.  
Yet instead of opening new markets for artists, as promised, the image banks invaded artists' 
existing markets, lowballing prices and selling in volume to exploit their competitive advantage. 
Having gotten the work free, they can sell it for anything and still profit. Even the artists who had 
entrusted them with work have not been spared from having to compete with them. In addition to 
making artists compete with lowball prices for their own clients, I'm told that image banks retain 
commissions that range from 50% to 90%. This means stock house artists are often left with 
nothing more than a small fraction of a low fee to replace the full commissions that had once 
given all of us so much opportunity to do original work.  
In less than a decade these commercial registries have radically undermined the markets for 
creative artists and there is every reason to believe that if registration is reintroduced as a 
condition of protecting our work that the new for-profit registries would act in the same ruthless 
way.  
 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  
 
The two major challenges to copyright enforcement are  
a.) the high cost of legal fees in an infringement lawsuit; and  
b.) the orphan works policies now being proposed again to Congress.  
 
a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 
contingency fee lawyer. As I understand it, the changes that would result from orphan works 
legislation could be explained in the following scenarios:  







 
"Scenario One: Under current law, a copyright owner who has registered his copyright can get 
statutory damages and attorneys’ fees. As a result, it is possible to find a contingency fee lawyer 
to take these cases (i.e., copyright owner doesn't have to pay lawyer). In addition, the copyright 
owner usually finds that he gets more in settlement than he pays in legal fees.  
 
"Scenario Two: If a copyright owner has NOT registered his copyright, he can only get actual 
damages. It is usually impossible to find a contingency fee lawyer for these cases. Moreover, it is 
often not wise for the copyright owner to litigate these cases anyway, because the settlement 
value is so small.  
 
"Under the orphan works legislation, ALL infringement scenarios would be, as a practical 
matter, Scenario Two."  
That's because under an orphan works scenario, ANY infringement might turn out to be an 
orphan works infringement. So unless all copyright attorneys were forced by law to handle such 
cases pro bono, they would have no incentive whatsoever to take ANY infringement case. In 
effect, orphan works law would be delivering a decisive legal advantage to all infringers, 
including bad actors.  
 
b.) As I understand it this is how a copyright small claims court would work:  
 
"By limiting remedies, the orphan works proposals would create a no-fault license to infringe. So 
let's look at a hypothetical small claims action that I might be obliged to bring in the future. Let’s 
say that in the 2004, I licensed a series of pictures for one-time use for a corporate annual report.  
Copyright notice and credit are almost always omitted by art directors for annual reports and 
almost always for advertisements, in spite of the wishes of the artist to preserve his credit. Now, 
let's say I registered my copyright in the work as part of a group registration, the title of which  
was based on the annual report. I subsequently licensed some of these pictures for exclusive use 
in various ads in the United States and I make it a practice never to license my work for 
inexpensive or distasteful products.  
"But let's say an infringer finds the annual report. He likes the pictures, sees no credit, and does a 
good faith search that fails to identify me as the owner of the copyright. He begins selling cheap 
products bearing my art. Under current copyright law, my remedies would include statutory 
damages, attorneys' fees, impoundment, and injunction for this flagrant infringement because it's 
damaged my exclusive right to license my work in high-end markets.  
"But in small claims court, my remedy would be what? Reasonable compensation for use of my 
work on cheap items, and even this would be limited by whatever maximum the small claims 
court might set, and it would be constructed not to deprive the infringer of the profits he made in 
reliance on a so-called failure to locate me.  







"Without the deterrent of statutory damages and attorneys' fees, and without a permanent 
injunction against repeat offenses by the same infringer, this experience would now act as an 
incentive for the infringer to exploit other uncredited, and therefore effectively orphaned, images 
by other artists. In effect, he has discovered that infringing artists is a rational business decision, 
and this would be the same for other infringers."  
 
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
In four words: volume, expense, paperwork and time – and if the US returns to the bad old days 
of registration, ruthless competition from the registries themselves.  
 
According to biography.com, Isaac Asimov was one of the most prolific authors of all time. Yet 
even he wrote fewer than 500 books. That is an extraordinary volume of work for one writer, but 
many graphic artists produce that many images (including published and unpublished works) in a 
year. For example, Picasso died in 1973 and yet 42 years later, the teams cataloging his works 
have still not even enumerated his output. Over the course of a career, a moderately prolific artist 
will produce thousands, or tens of thousands of works. To register those images, the artist would 
have to locate them, un-frame them if necessary, scan them, spot them, color correct them, 
keyword and catalog them, return them to their files or frames, add metadata and fill out 
registration forms for each one for at least two registries. All of that would take thousands of 
hours. And all this non–income-producing time would have to be stolen from time that the artist 
would otherwise be using to create new work.  
In my own case, I've been a professional artist for over 35 years. Most of my work was done 
under the existing copyright law, which did not require me to register anything. To comply with 
the kind of provisions proposed in the Shawn Bentley Act, I would estimate – based on my own 
experience digitizing work – that it would cost me over a quarter million dollars and take me at 
least a decade to comply with the law. There is no way I can afford that expense, and at my age, 
the thousands of hours I would have to commit to the effort would effectively end my creative 
life. Worse, it would make me the unpaid employee of the registries. They would not only be 
getting my art for free.  
The law would force me to spend my time and money processing it for them. Then they would 
charge me maintenance fees and commissions for clearing my rights for clients – clients, who at 
the moment are still mine but would in time become theirs.  
There is no way I would comply with a system like that even if I could afford to. I realize that by 
refusing to comply with a law that could end my career I might be ending my career anyway. 
Under the Shawn Bentley provisions, there would be no way I could stop infringers from 
harvesting my "orphans" and Photoshopping them into cheap "derivatives." I and every other 
artist in the world would then have to compete at a disadvantage against commercial infringers 
licensing ghosts of our own works.  







I began my career under the pre-1976 Copyright Act and as a result, most of the published work 
I did during those first 10 years is owned by former clients. That means they own both the 
original art and the copyrights. They can – and do – legally sell and license that work to others 
without my knowledge or consent and they owe me nothing. In addition, if I should want to 
republish that art myself, I would effectively have to license it from them. I've never complained 
about this. That was the law we worked under in those days.  
But the 1976 Act was a definite improvement for artists. Although it is hardly perfect, I could not 
have had the career I've had without it. The new proposals would be worse for us than the pre-76 
law. The new technologies available to infringers would make it worse. And so if these proposals 
are ever enacted into law, when young artists in the future ask me for career advice, in all good 
conscience, I would have to tell them to consider another career.  
The best solution for artists would NOT be to re-introduce registration, but to do away with it 
entirely, as has been done with copyright registration in the rest of the world. 4. What are the 
most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?  
Like most artists, I sometimes use photographs and works by other artists as reference or 
inspiration. But as a rule I rely on my own sketchbooks, photos I take myself and imagination. 
My published work has always been the work of my own hands. I do not do collages for 
publication and I don't sample or mashup other people's work in my own.  
My only public use of other people's material is the fair use I make of it on a blog. On it, I 
occasionally write about the work of some artist I admire, pay tribute to the work of a colleague 
who has died, or write about the place of graphic art in the long history of art in general. In those 
cases where I include images, I credit the sources and provide links where available. If I can't 
credit some work that I'd like to use, I use a work I can credit.  
In a similar vein, I'm aware of multiple blogs where other people have used my work in similar 
non-commercial postings. In every such instance of which I'm aware, the authors of these blogs 
have credited me, and I have never objected to such uses. So, based on this experience, I would 
suggest that where the current copyright law is working, it is working as intended, compelling a 
certain rigor regarding the use of work that I fear will be lost entirely if the laws currently being 
proposed are liberalized to permit massive commercial infringement.  
Libraries and museums, of course, would probably require more latitude than I should be given, 
for archival and preservation purposes. But it is my understanding that in their most recent filings 
with the Copyright Office, they believe that recent legal decisions expanding fair use exceptions 
are all they need for their purposes. If that's the case, then the original justification for orphan 
works legislation has vanished and the cause stands exposed as simply a drive to permit the 
commercial infringement of copyrighted art by working artists. And since there can be no just 
excuse for that, I, like most of my colleagues, believe that the orphan works crusade should be 
dropped and copyright law strengthened to "promote the useful arts."  
 
 







 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 
There are many, but let's cite only two here:  
a.) the claim that there is already a viable visual arts registry that would benefit artists; and  
b.) the black hole that is reprographic and other secondary rights licensing in the US.  
 
a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there is already a 
"credible" visual arts registry that "functions as a 'hub' connecting registries in eighty-eight 
countries, and provides both literal and image-based searches."  
 
Stated this way, it might suggest to Congress that such a registry actually exists, that it is stocked 
with artists' images, and is ready and able to start licensing those images to the world. If this is 
what you've been told, I'm afraid you have been misinformed.  
 
There is no such thing.  
 
If there were such a registry I would know about it, and if I thought it would be beneficial to my 
interests, my work would be in it. But I know of no such registry and neither do any of my 
colleagues.  
I am, of course, well aware that there are many wannabe registries, beta sites, etc., including 
some that I believe to be well-meaning. But not a single one of them is even remotely ready to 
start licensing work to the public. And even if someday they ultimately develop the necessary 
technology – it would still take decades for artists to load up their works – if they could afford to.  
It would be expensive and time consuming to scan and place works into a searchable database – 
which existing registries CANNOT do – furthermore, that would not solve the problem of all the 
pre- existing works for the last 70 years that are still under copyright. Scanning, digitizing and 
cataloging such works would be impossible with any conceivable technology.  
 
The creator and former owner of one of the most widely respected artist’s directories in the 
graphic arts field has stated:  
“[T]he concept of creating an inclusive, cost effective database for imagery is impossible. I 
represented 400,000 images, had 500 portfolios of artists online, verified listings of 50,000 
graphic artists, and I know the time and cost for creating databases. Not possible.  .Not feasible. 
Not cost effective. And if there were multiple, smaller databases, not workable.”  
I have no doubt that one or more of the wannabe-registries could swell its inventory overnight by 
making sweetheart deals with giant image banks to locate their images there: these corporations 
have the money and resources to do it. It could then present itself to the world as a "credible" 
registry, and works not found in the registry declared orphaned. But if this should be permitted, it 







would only serve to sharpen the competitive edge these corporations already have over freelance 
artists. Yet corporations don't create. Individuals do. And if Congress chooses to certify a couple 
of visual art supermarkets that only corporate image banks could afford to patronize, the US 
government itself would be striking another blow against the small business owners who actually 
create new art. And in doing so, it would strike a blow against art itself, and with it, the public 
interest.  
 
b.) Most artists are unaware – or only vaguely aware – of the massive secondary licensing 
already taking place in the reprographic rights markets. We have learned that in the US this 
licensing has been going on for over 30 years, with combined revenues of roughly $300,000,000 
annually. In other countries where royalties are distributed to artists, surveys by the International 
Federation of Reproduction Rights Organizations show that visual arts royalties average at least 
15% of total collective fees. Yet in the US, neither I nor any of my colleagues were ever 
informed about this potential revenue stream by anyone involved in that licensing, nor by a 
couple of rogue organizations who have subsequently claimed the royalties as their own "found 
money."  
Moreover, once we learned about this growing source of income – and we had to learn about it 
on our own – we were informed – in writing– that artists have no standing to know anything 
about how these royalties – derived from the work of artists – are being collected and spent.  
Because this has been going on under the radar for so long, the groups now taking artist’s 
royalties may insist that settled expectations in the marketplace should be institutionalized into 
the new copyright law. This would be wrong because it would reward those who withheld 
financial information from rights holders by allowing them to claim the "orphaned" funds for 
their organizations, not once or twice, but for good.  
 
With the growth of digital licensing, royalties derived from these secondary licenses are growing 
dramatically. So unless something is first done to correct the current system, we fear that the 
creation of an extended collective licensing program will only serve to lock artists out of their 
secondary rights income forever.  
Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It 
may not be a perfect solution to the current black hole that is reprographic licensing in the US, 
but it contains a provision that would create an honest visual arts collecting society that would 
begin returning lost royalties to artists. This would at least start to bring transparency, 
accountability and justice to artists' secondary licensing rights, and I thank the Copyright Office 
for recommending this bill to Congress.  


Sincerely,  


Lisa Harris 








I am writing because I am very concerned about the drafting of a new US Copyright Act 
which would  allow my work to be used, profited, and terminate my business of creating 
art for specific needs. Visual Artists already are preyed upon by the internet. The 
internet has taken my images and published them on sites I would not condone without 
any payment to me the creator. I cannot afford to hire lawyers to fight this; and now your 
proposed new copyright law would make it legal for visual rape. I had always thought 
that government would protect my rights as a citizen; yet, time after time this copyright 
revision would assist those who want to take and use my work without renumeration. 
The majority of artists are hard working citizens. Personally, I have been an artist since 
1978. I have supported my two sons alone. In these very difficult times when galleries 
are closing, people are not buying art, designing for others is our only source of income. 
If you allow anyone and everyone to use those images we have on the web or 
elsewhere in whatever manner they wish to do so, you are depriving the creators of 
making an honest wage for their work. 


I have a MA in art, have been published and have received awards. To earn money 
besides the sale of original paintings and hand pulled prints, I photograph artists works 
which they post on the web, design published cards, posters, and email invitations . A 
summary of my life’s art works can be seen on the web: www.franckearts.com. (This 
web site I created myself because I can’t afford to hire someone to do it!) My work has 
also been published by Haddad Fine Arts in poster and giclee format. Although the 
royalties are minimal, this copyright act would allow any organization or publisher to 
take my work, publish it either in a physical form or on the web without paying a one 
time usage fee for limited use. 


Most know that there only a few mega star artists out of the millions who make a real 
living doing it. The rest of us scrape by financially, many holding 2nd and 3rd jobs, and 
now this act would threaten even the minimal amount of money we make as artists. I 
have not made over $20000 annually form my art or services for over a decade. We 
need the web to push what we do even if the majority of web followers tend to be 
Chinese with their knock off art schools of artists stealing ideas, copying, and 
publishing.


This copyright law is not an abstract legal issue, but the basis on which my 
business rests. We need to retain control of what we produce and how it is used. In 
this digital era, our inventory of images is more valuable to us than ever before. 
People who have contacted me to use an image would now be able to download it off 
the web and simply use it wherever and however they wish. Please do not listen only to 
those with mega bucks who wish to tread upon our right to earn money from what we 
produce.


Thank you for your attention to my plight and plea.
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Attn: 


U.S. Copyright Office, Library of Congress 


101 Independence Avenue, SE, Washington, DC 20559 


RE: Copyright Protection for Certain Visual Works 


 


Massachusetts Institute of Technology (MIT) comments on Federal Register Document 2015-09575 


Submitted by: Chris Bourg, Director of Libraries, on behalf of MIT Libraries (including MIT Press) & MIT 


Office of Digital Learning 


Massachusetts Institute of Technology 


Cambridge, MA 


The Massachusetts Institute of Technology (MIT) appreciates the opportunity to respond to the Notice 


of Inquiry on Photographs, Graphic Artworks, and Illustrations (April 23, 2015).   MIT is a community 


actively engaged in both the creation and use of copyrighted visual works, and members of the MIT 


community from a wide array of disciplines make, use, reuse, and remix visual works to convey and 


advance understanding in fields as diverse as aeronautics, architecture, art, biology, 


earth/atmospheric/planetary sciences, mechanical engineering, media arts, urban planning, and many 


others.   These visual works – both historical and those newly created on campus -- are foundational to 


MIT’s education and research.  Thus MIT has a strong interest in how such works are handled under the 


Copyright Act, and particularly in the challenges and frustrations for those who wish to make legal use of 


visual works (Subjects of Inquiry questions 4 and 5).  We direct our comments towards those issues, and 


respond from the perspective of a community whose mission is to educate the citizens of the world, 


especially in science and technology, and to bring research and scholarship to bear on the key problems 
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facing humanity.  Copyright law has the potential to support -- or to impede -- MIT’s success in this 


mission, and our comments reflect the tenet that to maximize its utility, copyright law should be seen 


through the lens of its origin:  as a means of contributing to the public good. 


To improve the ability for MIT and for universities and cultural institutions to make productive and 


appropriate uses of visual works, thereby contributing to cultural advancement and productive 


innovation, we address three key intersections with copyright law. These are copyright mechanisms 


(including registration, licensing and dispute resolution processes); copyright term; and fair use. 


Copyright mechanisms: Registration, licensing schemes, and dispute resolution: 


Ineffective search mechanisms for registration and renewal records create uncertainty and impede 


reuse. The current registration process is difficult to search and navigate on the Copyright Office 


website.  We call upon the Copyright Office to provide a mechanism to search visual works, not just by 


title, but visually, by providing format-appropriate technology solutions:  for example, a reverse image 


search (currently offered via Google) is desperately needed.   Including visuals as part of the search 


results  -- more reliably and consistently -- would also improve the ability to research ownership. 


Similarly, difficulties searching prior registration and renewal information have the unfortunate result 


that there is no conclusive way to know if a work is registered, or if registered, renewed.  Without this 


information, universities and libraries find themselves working without solid information in making 


determinations about sharing works in library collections, or sharing works through increasingly 


important digital learning systems.  Given these uncertainties about sharing, the same ‘safe’ works (e.g. 


pre 1923 or government works) tend to be shared repeatedly, while important visual works remain 


locked away.   Thus the inaccessible registration and renewal information reduces the scope of use and 


sharing of works – even works that were never intended by their creators to be revenue-producing. 
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Micro- and collective licensing schemes as currently modeled do not offer effective solutions for 


universities.   Collective licensing and micro-licensing schemes have been proposed as mechanisms to 


ensure rights holders are appropriately compensated.  But these systems present significant flaws from 


the point of view of scholarly and educational creators and repurposers of visual works.    Under micro-


licensing schemes it is too easy for visual works that should be openly available to be inappropriately 


padlocked.   Collective licensing schemes that have been proposed will invariably miss the majority of 


works that matter to universities, and are not relevant to the unique works in their collections, so do not 


solve the access problems that universities have when wanting to productively use these works.  In 


addition, even if collective licensing schemes could provide a margin of safety for universities in using 


some limited range of works, in the absence of successful examples they seem unlikely to achieve the 


goal of efficiently compensating rightsholders, who would be unknown and unreachable in many cases.  


Experience with collective agencies in Europe suggests that these agencies may not be motivated to try 


sufficiently hard to find the copyright holder—so establishing this kind of model is likely to simply create 


a new stakeholder to monitor.    For these reasons, collective rights agencies are in our view not likely to 


result in the stated goal of direct compensation for copyright holders, as Jonathan Band demonstrated 


in his recent examination of licensing societies.1   


Creative Commons licensing is a model to support and extend.  There are fruitful licensing models, 


however, that should be promulgated.  Creative Commons (CC) licensing, for example, offers a technical 


and machine-readable infrastructure that promotes responsible reuses.  The ability to search via Google 


and Flickr for CC-licensed works offers the kind of model technical solution that we need: mechanisms 


that leverage the power of the digital realm to address the very issues it raises. 


                                                           
1
 Jonathan Band, “Cautionary Tales about Collective Rights Organizations” (September 19, 2012). Available at 


SSRN: http://ssrn.com/abstract=2149036 or http://dx.doi.org/10.2139/ssrn.2149036 



http://ssrn.com/abstract=2149036

http://dx.doi.org/10.2139/ssrn.2149036
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The Copyright Office’s academic partnerships are a practical and positive approach.  Another practical 


solution, the Copyright Office’s partnership with the Stanford Law School, is the kind of project needed 


to support effective licensing of copyrighted visual works.  The 2014-15 project to “assemble 


information concerning marketplace resources for the licensing of photographs and the data standards 


relied upon by copyright owners and licensees to engage in such transactions”2 is commendable.   


Academic partnerships like this one between the Copyright Office and campuses have the potential to 


advance the goals of all stakeholders and show us a positive path toward efficient and effective 


copyright and licensing practices. 


Proposed small claims dispute resolution process will burden universities. On the other hand, the CO’s 


proposal regarding an alternative copyright dispute resolution process for claims with low economic 


value3 raises significant concerns for MIT.   While there are legitimate problems for small-scale 


photographers in pursuing copyright infringement complaints and we support the development of new 


mechanisms to address the problem, the Small Claims Court solution is not workable.  It would be highly 


problematic for universities to be required to appear in a small claims court on a regular basis to defend 


uses of individual photographs.  The process would undoubtedly be seen as a source of revenue, with 


the likelihood that trolls would move to make money off of this process.   Particularly as a user-funded 


entity, the small claims court would be subject to this and other dysfunctional pressures.  It is essential 


that in trying to address the problem of smaller rights holders who cannot invest in litigation, we do not 


set new problems in motion. 


Copyright rules should not be set to advantage current creators over the public good of historical and 


educational access and use.  A university’s perspective on use of copyrighted works tends to be very 


long-term: The MIT Libraries and Archives collect, preserve, and make available historical works that are 


                                                           
2
 http://copyright.gov/about/special-programs/partnerships.html 


3
 http://copyright.gov/docs/smallclaims 
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primary sources for current teaching and research at MIT, including in emerging digital instructional 


models and systems.   In addressing the needs of current creators, it is essential that we not devise 


forward-looking rules that inadvertently restrict use of the rich history of our cultural inheritance.   A 


process that may seem productive to protect current interests could, as an unintended consequence, 


lock down uses of historical collections of visual works, making them inaccessible despite the promise of 


the digital age to democratize access to information.  Universities like MIT typically have vast stores of 


photographs whose copyright ownership is unknown and essentially undeterminable.   For many of 


these works, it is tremendously problematic to determine whether or not they have ever been 


published.   These characteristics present significant barriers for use, barriers that could easily be 


unintentionally exacerbated by rules intended to protect current creators.   If new rules are devised that 


apply only to newly created works, there is potential for significant confusion over which rules apply to 


which works and in the future, older works could still end up being over protected.   


 


Copyright term:  


The current copyright term of life of the author plus 70 years locks down uses of the many works that 


have never been, or are no longer, monetized or revenue-producing.   The Register of Copyrights has 


recently called for moving back to a term of author’s life plus 50 years, with a possible extension for the 


limited cases.  The Register called for “alleviating some of the pressure and gridlock brought about by 


the long copyright term…by reverting works to the public domain after a period of life plus fifty years 


unless heirs or successors register their interests with the Copyright Office.”4   Such a move would open 


up treasure troves of cultural materials that could be productively used for academic inquiry, 


                                                           
4
 http://judiciary.house.gov/_files/hearings/113th/03202013/Pallante%20032013.pdf 
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scholarship, and teaching, for the betterment of society, without reducing incentives to creators.  MIT 


strongly supports such a change. 


 


Fair Use:   


Universities, their libraries, and cultural institutions have been able to navigate the “gridlock” of lengthy 


terms and lack of access to registry and renewal information in part through fair use.  Fair use can 


provide a foundation for universities and their libraries to lawfully offer access to works that are 


otherwise hidden and unused.  Such access not only advances science, education, and culture, but 


serves to increase the value of the works themselves, by allowing those who view the works to provide 


needed information about them.  Thus providing access under fair use can not only increase the range 


of material available, but enhances the value of the works that are made available. 


University libraries have a sound understanding of consensus practices in fair use regarding visual works, 


through recent best practices documents.  The Association of Research Libraries Code of Best Practices 


in Fair Use for Academic and Research Libraries5 offers several relevant principles to guide universities 


and their libraries in considering whether to digitize and share visual works, as do the recent Code of 


Best Practices in Fair Use for the Visual Arts, put out by the College Art Association,6  and the Code of 


Best Practices in Fair Use for OpenCourseWare, produced by universities offering open educational 


resources.7  These guides demonstrate the thoughtful consideration universities, colleges, and their 


libraries are making in employing fair use, and provide helpful guidance to these entities -- as well as 


reassurance to content owners -- regarding community consensus. 


                                                           
5
 http://www.arl.org/storage/documents/publications/code-of-best-practices-fair-use.pdf 


6
 http://www.collegeart.org/fair-use/ 


7
 http://www.cmsimpact.org/ocw 
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These best practice documents emphasize the importance of sufficient attribution, which, while not part 


of copyright law, is highly important to both content creators and content users.  The importance of 


attribution as a cornerstone of best practice intersects with fair use, in that if ownership is not known, as 


is so commonly the case with photographs, it can have a negative impact on the ability to employ fair 


use in accordance with community standards.   The unlawful stripping of rights metadata and 


citation/attribution information (mentioned in the NOI) is something university libraries as well as 


rightsholders are negatively affected and constrained by.   While a recent court case reinforced that 


corporations cannot strip attribution and reuse photographs simply because they are available on the 


internet8, abuses continue.   These abuses, while unfortunate and problematic, should not be conflated 


with the exercise of legitimate fair use, which provides an essential cultural safety valve, allowing for 


uses that are the lifeblood of a free and dynamic society: scholarship, education, research, and 


innovation. 


 


 


MIT extends its thanks for this opportunity to comment on these matters of keen importance to MIT, to 


universities, and to our democracy.   We look to the Copyright Office to carefully weigh instituting 


systems that may seem to address immediate rightsholder concerns but exact too high a social cost, 


impeding access, innovation, and scientific and cultural advancement. 


 


                                                           
8
 http://www.pbs.org/mediashift/2013/01/who-really-owns-your-photos-in-social-media-updated-2013-


edition025/ 








 
 
 
July 23, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (80fr23054) 
 
 
Dear Ms. Pallante and the Copyright Office Staff, 
 
I am an Independent creator of visual artworks; technically I may be 
considered a hobbyist. I work 40+ hours a week as a Graphic Designer, 
and on the side, I am trying to advance my freelance illustration career.  
 
I have an interest in any changes to Copyright Law as it may adversely 
affect my dreams and future employment goals.  
 
A key component to growing my brand as an artist is sharing art works 
for free, almost daily, to an audience across multiple Internet platforms. 
It is extremely important to me to maintain ownership of these works, 
without having to register 365+ images/year.  
 
I fear there are many opportunities for others, not focused on creating 
new works, to monetize my images unless I defer time from creating to 
registering works. The lack of a clear solution for group-registration is 
additionally troubling.  
 







Aside from possible fraudulent monetization, lack of attribution is a 
major concern. Someone with access to my “orphaned” work may 
become more associated with my imagery than I am, and thus my 
patiently cultivated brand could suffer.  
 
We live in a country that has little-to-no respect for artworks from a 
monetary standpoint. People will spend money for cars, TVs, other 
consumer goods, yet they will illegally download music and search high 
and low for the cheapest possible visual art, from stock houses, or from 
a bright eyed, ignorant young person, fresh out of College.  
 
Please consider that artists already face numerous challenges to 
success, and altering the Copyright Law may serve to weaken our ability 
to thrive even further. Artist’s works are already being stolen and re-
appropriated with no benefit to the artist. Please do not make this theft 
easier. Artists, as independent enterprises, do not have the resources to 
compete with entire workforces for control of their own work. 
 
Thank you for your time and consideration in reaching out for the 
perspective of those who create visual assets. I hope that all incentives 
are considered in this matter, not just those who speak louder, with 
larger pockets. 
 
Sincerely, 
 
Joshua Eli Gilley	  








1. What are the most signi�cant challenges related to monetizing and/or licensing photographs, graphic
 artworks,  and/or illustrations? 
As it is, as an artist that works for many large companies,(ie Disney) most of my art is sold on a buy out basis, in 
other words I am paid once, yet some of the art I have done is still being produced and sold many years later. 
The economy has made it very di�cult to earn a decent living. I am a single woman in her 60’s who still has family
 members that depend on me for support. The economy, plus my age has made it virtually impossible  to obtain full 
time work in my �eld, though I have 35 years experience. I have turned to licensing my images as a source of income. 
That in itself is not the easiest way to earn, but it is the only way, as companies no longer want to pay for freelance. 
They know artists are hard pressed so they license the art instead. They don’t even pay advances any more.
 If I cannot  at least protect my copyright to my images, I am lost. As it is, I work two additional jobs with my 
freelance to make ends meet. 


2. What are the most signi�cant enforcement challenges for photographers, graphic artists,
 and/or illustrators? 
This is very di�cult, as the convenience of online commerce is a double edge sword. It is a great way to get exposure, 
but you are leaving yourself open to theft. It is impossible to gauge how often it happens, and even if one does,
 someone in my position can ill a�ord an attorney, especially as we are most often dealing with perpetrators  that 
are overseas.


3. What are the most signi�cant registration challenges for photographers, graphic artists, and/or illustrators? 
The cost can be prohibitive, as to make a living, it is crucial to get many, many images out there. It helps that images
 can be registered in collections.


4. What are the most signi�cant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, 
and/or illustrations? 
I can’t address that.


5. What other issues or challenges should the O�ce be aware of regarding photographs, graphic artworks,
 and/or illustrations under
 the Copyright Act? 
This is a livelihood for most of us, and we deserve protection under the law for what we create. I studied for
 many years and worked  very hard to build up the skill set that I have. Businesses forget that without the artists
 and designers, the creators, they have nothing that  makes their product stand out.
 We are underpaid for the most part, now please protect our rights to our work at the very least!


Please, please takes our rights as artists and designers to heart!
Sincerely,
Fiona Stokes Gilbert


Fiona Stokes Gilbert
6248 Goshen Street
Sim Valley, CA 93063


July 19, 2015


I am a freelance artist based in the greater Los Angeles area. I have many concerns about the possible changes coming 
regarding my copyright to my images. I will address these concerns as I answer questions below:








Dear	  Copyright	  Office,	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   	   	   	   	   	   July	  15,	  2015	  
	  
I	  am	  a	  self-‐employed	  board-‐certified	  medical	  illustrator	  and	  a	  veterinarian.	  The	  
work	  that	  I	  do	  serves	  humans,	  animals	  and	  our	  shared	  environment.	  
	  
I	  have	  been	  drawing	  and	  working	  in	  the	  veterinary	  field	  from	  a	  young	  age.	  I	  studied	  
at	  one	  of	  the	  top	  vocational	  agricultural	  programs	  in	  the	  nation,	  the	  Ellis	  Clark	  
Regional	  Agriscience	  and	  Technology	  Center	  in	  CT.	  I	  was	  the	  first	  in	  my	  family	  to	  go	  
to	  college.	  I	  did	  undergraduate	  studies	  in	  pre-‐veterinary	  science,	  zoology,	  and	  studio	  
arts	  at	  the	  University	  of	  Maine.	  I	  obtained	  my	  MS	  in	  Medical	  Illustration	  from	  
Georgia	  Regents	  University.	  I	  passed	  the	  certification	  exam	  for	  medical	  illustration	  
and	  graduated	  from	  Cornell	  University	  with	  my	  veterinary	  doctorate.	  I	  am	  now	  a	  
professional	  member	  of	  the	  Board	  for	  Certification	  of	  Medical	  Illustrators,	  as	  well	  as	  
the	  Association	  of	  Medical	  Illustrators,	  Guild	  of	  Natural	  Science	  Illustrators,	  
American	  Veterinary	  Medical	  Association,	  American	  Animal	  Hospital	  Association,	  
and	  American	  Association	  of	  Veterinary	  Anatomists.	  I	  am	  one	  of	  only	  a	  handful	  of	  
veterinarians	  in	  the	  world	  that	  are	  certified	  medical	  illustrators.	  
	  
For	  10	  years,	  I	  have	  been	  a	  small	  business	  owner	  of	  Sawchyn	  Medical	  Illustration,	  
LLC,	  providing	  medical	  art	  services,	  specializing	  in	  veterinary	  medicine.	  For	  6	  years,	  
I	  have	  also	  practiced	  as	  an	  associate	  veterinarian	  in	  CT	  and	  MA.	  Most	  of	  my	  
illustration	  clients	  are	  colleague	  veterinarians,	  professors,	  and	  researchers	  –	  many	  
from	  academic	  and	  nonprofit	  institutions.	  Due	  to	  my	  clinical	  duties,	  I	  produce	  a	  
small	  volume	  of	  highly	  detailed	  and	  carefully	  crafted	  visuals	  that	  elucidate	  clients’	  
research	  and	  educate	  their	  audiences.	  My	  clients	  and	  I	  work	  together	  as	  partners.	  
The	  art	  I	  create	  does	  more	  than	  decorate,	  it	  advances	  scientific	  knowledge,	  and	  that	  
makes	  it	  extremely	  valuable.	  Copyright	  is	  my	  livelihood.	  It	  gives	  me	  the	  ability	  to	  
extend	  value	  and	  prestige	  and	  derive	  income	  by	  controlling	  usages	  of	  my	  artwork.	  
This	  is	  similar	  to	  controlling	  intellectual	  property	  of	  a	  software	  product	  or	  a	  
veterinary	  diagnostic	  tool,	  a	  right	  that	  many	  of	  my	  veterinary	  colleagues	  employ.	  
	  
Despite	  the	  fact	  that	  a	  veterinary	  career	  has	  been	  known	  for	  long	  hours	  and	  low	  pay,	  
I	  enjoy	  practice	  and	  I	  stay	  engaged	  in	  what	  I	  draw.	  Practice	  is	  also	  an	  additional	  
source	  of	  income.	  Veterinary	  medicine	  and	  medical	  illustration	  are	  less	  lucrative	  
markets	  by	  comparison	  to	  human	  medicine.	  Economic	  challenges	  include	  restricted	  
funding	  as	  well	  as	  soaring	  debt	  to	  income	  ratios.	  Most	  income	  I	  collect	  in	  the	  
creation	  and	  licensing	  of	  my	  art	  goes	  to	  pay	  my	  student	  loans,	  which	  would	  
otherwise	  need	  to	  be	  deferred.	  The	  rest	  is	  reinvested	  into	  my	  business	  to	  build	  my	  
inventory	  of	  veterinary	  art.	  This	  is	  the	  only	  inheritance	  I	  am	  able	  to	  leave	  my	  family.	  
	  
The	  most	  significant	  challenges	  I	  face	  related	  to	  licensing	  artworks	  include	  work-‐
for-‐hire	  contracts	  from	  publishers	  and	  other	  institutions	  and	  predatory	  competition	  
from	  content	  aggregators,	  like	  the	  Copyright	  Clearance	  Center	  (CCC),	  who	  license	  art	  
without	  permission	  from	  artists.	  I	  cannot	  manage	  the	  high	  legal	  fees	  for	  pursuing	  
infringement	  cases	  against	  individuals,	  let	  alone	  large	  corporations.	  Under	  the	  draft	  
legislation,	  an	  infringer	  of	  my	  work	  would	  only	  be	  liable	  for	  a	  “reasonable	  royalty”,	  







as	  determined	  by	  a	  court,	  no	  matter	  how	  much	  it	  cost	  me	  to	  stop	  the	  infringement.	  If	  
I	  use	  a	  small	  claims	  court	  to	  reduce	  fees,	  there	  is	  no	  enforcement	  for	  unpaid	  claims.	  
The	  infringer	  has	  the	  incentive	  to	  continue	  to	  exploit	  my	  work	  because	  there	  are	  
limited	  remedies	  for	  this	  behavior.	  As	  a	  professional	  who	  respects	  others,	  I	  view	  
works	  as	  inspiration	  but	  I	  do	  not	  appropriate,	  reproduce,	  or	  resell	  others’	  works	  of	  
any	  kind.	  The	  lack	  of	  ability	  to	  do	  so	  has	  not	  dampened	  my	  creativity	  nor	  diminished	  
my	  work	  in	  any	  way.	  But	  the	  lack	  of	  control	  on	  how	  others	  use	  artwork	  would	  
diminish	  society's	  steady	  stream	  of	  creativity	  and	  innovation,	  as	  most	  creators	  
cannot	  afford	  to	  give	  away	  work	  or	  rights.	  Nor	  should	  we	  be	  expected	  to	  do	  so!	  
	  
I	  also	  have	  no	  way	  of	  recovering	  lost	  royalties	  from	  my	  work,	  since	  a	  U.S.	  copyright	  
collecting	  society,	  that	  gives	  royalties	  directly	  to	  visual	  artists	  instead	  of	  to	  societies,	  
has	  never	  existed,	  and	  support	  for	  a	  true	  society	  continues	  to	  be	  swept	  aside.	  Is	  it	  
fair	  for	  the	  CCC	  to	  boast	  $1	  billion	  of	  revenue,	  yet	  never	  return	  a	  cent	  to	  any	  artists?	  
I	  support	  and	  commend	  Congressman	  Jerrold	  Nadler’s	  ART	  Act	  of	  2015,	  calling	  for	  
transparency	  and	  justice	  to	  artists’	  secondary	  licensing	  rights.	  	  
	  
If	  my	  work	  has	  been	  infringed,	  I	  do	  not	  yet	  know	  it.	  My	  registration	  challenges	  
include	  lack	  of	  time,	  manpower,	  and	  finances	  to	  conduct	  a	  search.	  In	  the	  last	  8	  years,	  
I	  have	  registered	  finished	  artworks	  with	  the	  Library	  of	  Congress	  (LIC),	  but	  it	  is	  
impossible	  for	  me	  to	  register	  the	  thousands	  of	  sketches,	  photographs,	  and	  other	  fine	  
artworks	  created.	  The	  cost	  of	  registration	  must	  be	  added	  to	  my	  fees,	  which	  is	  a	  
burden	  to	  my	  clients.	  However,	  I	  did	  this	  acknowledging	  the	  value	  of	  the	  service	  the	  
LIC	  provides.	  I	  am	  now	  appalled	  to	  find	  that	  the	  Copyright	  Office	  (CO)	  discarded	  
many	  of	  the	  visual	  art	  deposits	  sent	  to	  them.	  Why	  would	  the	  CO	  abandon	  its	  
mission?	  The	  legislation	  would	  make	  every	  work	  I	  have	  registered	  an	  orphan	  if	  it	  
cannot	  be	  found	  in	  an	  outside	  commercial	  registry.	  And	  how	  can	  I	  trust	  a	  
commercial	  registry,	  which	  currently	  does	  not	  exist	  for	  arts,	  when	  registries	  like	  
PLUS	  accept	  confidential	  settlements	  for	  the	  infringement	  of	  visual	  artists?	  
	  
This	  legislation	  makes	  my	  years	  of	  sacrifice	  and	  hard	  efforts	  worthless.	  It	  is	  quite	  
frankly,	  deeply	  depressing.	  It	  seems	  that	  the	  CO	  prioritizes	  special	  interests	  over	  the	  
copyrights	  of	  creators.	  Instead	  of	  rewarding	  an	  economic	  and	  societal	  contribution	  
that	  serves	  the	  public	  interest,	  and	  protecting	  guaranteed	  exclusive	  rights	  under	  the	  
U.S	  Constitution,	  the	  legislation	  allows	  my	  work	  to	  be	  stolen,	  identification	  erased,	  
labeled	  an	  “orphan”,	  and	  unable	  to	  be	  located	  in	  a	  commercial	  registry	  that	  I	  cannot	  
afford	  to	  use.	  And	  those	  who	  have	  committed	  theft,	  exploit	  creators	  and	  gain	  profits	  
after	  not	  much	  more	  than	  a	  wrist	  slap.	  This	  is	  heresy.	  They	  lack	  the	  training,	  passion,	  
and	  purpose	  that	  I	  have	  honed.	  The	  quality,	  accuracy,	  value,	  and	  integrity	  of	  my	  
work	  are	  degraded,	  and	  I	  have	  no	  effective	  way	  to	  enforce	  my	  rights.	  I	  find	  my	  goals,	  
creativity,	  and	  honest	  labors	  extinguished,	  and	  for	  no	  good	  reason.	  	  
	  
Thank	  you	  for	  reading	  my	  comments	  and	  considering	  my	  concerns.	  
Sincerely,	  


	  	  	  	  Lauren	  D.	  Sawchyn,	  MSMI,	  DVM,	  CMI	  








July 21, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is Christa Diehl. I am not a well known or famous artists. To be honest, I’m merely 
another person in this country just trying to make a living off of something they love doing. 
Thankfully, I have been able to make my living through resale of my illustrations and designs. 
 
I am writing to address the issues and problems that visual artists, like myself, are facing in the 
new digital environment. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 
I am a freelance illustrator and designer. I need to keep a steady stream of income to maintain a 
living for my family. In the words of my 9 year old daughter, “We’d be broke and lose our 
house!” My collections of work are an invaluable resource that produces consistent income for 
my family and I. The resale of past images is included in these collections. By replacing the 
existing copyright laws with a system that would benefit internet companies that are already 
attempting to steal these images and make profit themselves, would severely cripple my ability 
to make a living. These companies are already digitizing my works without permission or any 
sort of financial compensation. I do not understand how the government could favor 
“businesses” like these instead of people like me, that actually are contributing to create new 
work and ideas. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/
or illustrators?  
 
The thought of someone, like myself, that is essentially a small business owner, attempting to 
compete with giant corporations that can lift artwork for free from artists and then turn around 
and sell the work in the same market as competition is mind boggling. I do not have the means 
to challenge these companies and their lawyers.  
It is already difficult enough with companies altering my signature, watermarks and other 
defining characteristics off of my work to sell illegally. If this practice in a sense becomes legal it 
would be nearly impossible for me to win a claim in any court. 
 
 
 
 







3. What are the most significant registration challenges for photographers, graphic artists, and/
or illustrators?  
 
The financial burden alone for artists is daunting. These registries may start with “reasonable” 
fees and then will balloon out of control as they grow. They’ll gain more and more competitive 
advantages over freelance artists like myself. This WILL happen if this legislation passes. Artists 
are already financially strapped enough and to add these registration charges, we will be paying 
unnecessary fees simply to maintain our images while someone else profits. Many artists have 
so many works that it would be financial suicide to actually register them all. Not to mention the 
inability to find decade old metadata to register some of them and then fall into the 
noncompliance loophole. Then a lifetime of images that we have created, with great expense 
and effort would essentially be free profit for someone that simply knows how to edit an image. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?  
 
In my work I illustrate and design. Photographs and other visual artwork are used as reference, 
nothing is used directly or copied from them. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 
Artists are already losing profits from foreign reproduction companies. If congress passes this 
kind of system to our Copyright Office we are going to be suffering the same losses but in our 
own country. 
 
It also seems like a conflict of interest. We want small business owners in this company to thrive 
and stimulate our economy. There are large artist groups that support this legislation so that 
they will receive some financial benefit from the creation of copyright registries or notice of use 
registries. These organizations should not be allowed to use this legislation to profit from the 
hard work of other artists. 
 
6. What are the most significant challenges artists would face if these new copyright proposals 
become law? 
 
The time lost attempting to catalogue, register and simply find all these works would cost artists 
more than just the time. That time IS money. They could be creating new work, sending out 
newsletters or promoting past work instead of grasping for dear life to keep the rights to works 
they've created. More time will be lost attempting to find offenders that have stolen the work, 
filing paperwork and then finding legal counsel. More money lost 
 
Thank you for reading my letter and my story. I hope that it and many more may influence your 
decision to stop this legislation. 
 
Respectfully, 
 
 
 
Christa Diehl 
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So copyright people, it probably doesn't occur to you that a lot of people posting their art online are 
young and learning. They post their art for encouragement and feedback. Maybe a few of them like me 
post their works to places like Redbubble or Society6 to make a miniscule profit off their works. And 
that's just for art. For writers, we just have so much to say and whether it's painstakingly written 
fanfiction or original short stories the reason for sharing them online is always the same. 
Encouragement and feedback. It allows young artists to grow and gain confidence before entering their 
work into a more professional atmosphere.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic
artworks, and/or illustrations?


So copyright people, it probably doesn't occur to you that a lot of people posting their art online are 
young and learning. They post their art for encouragement and feedback. Maybe a few of them like me 
post their works to places like Redbubble or Society6 to make a miniscule profit off their works. And 
that's just for art. For writers, we just have so much to say and whether it's painstakingly written 
fanfiction or original short stories the reason for sharing them online is always the same. 
Encouragement and feedback. It allows young artists to grow and gain confidence before entering their 
work into a more professional atmosphere. 
Basically young artists are just that, young. They probably don't understand copyright law and at that 
age why should they? If we are now expected to license and monetize all works to keep  them from 
being used without our permission that is going to seriously limit some peoples artistic expression. And
what would be the parameters for posting work publicly? Would sharing on facebook with your family 
and friends count? Would it only count if it was posted to an art website like Deviantart or Redbubble? 
And if we have works posted on places like Redbubble and we are making a small profit(In my case I 
make 20 dollars maybe every six months) does that mean our works are exempt from the public posting
rule? This is such a slippery slope you would be dropping us down please don't.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?


I mean, it's already hard for artists to enforce their rights to publicly posted works. People are always 
sharing unsourced art or poetry and removing any watermarks. Most people online understand how 
unfair this is to the content creator and so we all try very hard to not share around stolen art. It's already
hard to do that in the point and click ease of browsing the internet. So often we see something nice and 
share it without a second thought. It's already hard to be aware of this issue.
But this law would make it open season. Because now art wouldn't be stolen, it would be protected 
under fair use. If somebody took a persons art and started selling it on T-shirts without the artists 
knowledge they could claim it was under fair use and the artist would have to fight that claim.


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


Mostly it's an issue of knowledge and money. Most people don't know how to register or license their 
own works. And I'm almost positive it costs money, something that most of us starving artists dont have
in excess. For somebody with a huge portfolio of work it would be difficult and expensive to get all 
their works registered 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?







Honestly I don't know the answer to this one. When I'm working professionally as a video editor there 
are websites like Pond5 or Videoblocks designed specifically for content creators to obtain 
photographs, illustrations, music or whatever for professional use. The only difficulty is that it costs 
money. Which is should. This is a work somebody else created, why should it be free to the world?


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?
I think the people writing this law aren't considering fanworks. A lot of young people(the ones I 
mentioned in #1) and a lot of people my age as well, really enjoy creating art for things we like. 
'Fanworks' are works created based on content somebody else created. Fanart for a TV show, ornate 
GIFs showing a scene from a film, short stories based on a webseries. These are all examples of 
fanworks that are created in the spirit of fun and self expression and would now be in a legally tricky 
area. 
The defense of fanworks is usually based in how transformative they are of the original work and there 
has yet to be any outlining of how exactly to one can be transformative 'enough.' So what happens to 
the kid that favors realism in their art and so has beautifully painted an exact copy of a screenshot from 
a scene in Orphan Black? What happens to the teenager who created high quality GIFs or graphics of a 
scene from Agent Carter. There is a lot being pulled directly from the source material but it is still 
transformed by the artists creativity. I don't know how well that argument would fly if these two had 
their work stolen or even tried to have it licensed in the first place.
As I mentioned at the start, so much of this is about retaining the right to be freely creative online 
without worrying that our work could be stolen and used legally.


Sincerely,
Ilana Hack








Dolores R. Santoliquido 
15 Skyline Drive 


Brookfield, Ct 06804-1421 
skylinestudio@sbcglobal.net 


 
July 20, 2015 


 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Works (Docket No. 2015-01 
 
Catherine R. Rowland 
Senior Advisor to the Register of Copyrights 
US Copyright Office 
crowland@loc.gov 
 
Dear Ms. Rowland, 
 
Thank you for the opportunity for working artists to provide their input 
regarding the proposed Copyright changes. 
 
My name is Dolores R. Santoliquido. I have been a professional fine 
artist, illustrator and arts educator for over 40 years. During the course 
of my career, I have illustrated over 100 books (including thousands of 
individual illustrations), numerous magazine and news paper articles, 
signage art, advertising art, package art and images for surface design. 
Some of my clients over the years include: Random House, Chanticleer 
Press, Prentice Hall, Weight Watchers International, Taunton Press, 
Ogilvy & Mather, Marchalk Company, Gray Advertising, The American 
Orchid Society, The World Wildlife Federation, the Bronx Zoo, The New 
York Botanical Garden, the Brooklyn Botanical Garden and El Faro 
Preserve (Puerto Rico). Currently I own copyrights to the vast majority 
of my intellectual property. Through the years ownership of this work 
has afforded additional licensing and therefore additional income from 
works previously completed. Copyrights are our assets. Current laws 
protect an artist’s bundle of rights. I own the right to create derivative 
works from existing art, further permitting the production of income 
from past work. The income I derive from the work I create is how I 
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thrive and survive. The changes being proposed will seriously curtail, or 
even worse, put an end to my ability to earn money in this way. 
 
The existence of copyrights is not an abstract legal issue but the basis of 
how I earn my living! 
 
Although not perfect, it is without a doubt that enactment of the 
Copyright Law of 1976 was the best possible thing to happen to creators 
of visual art. These laws afford each and every visual artist the right to 
control how their work is utilized. As it stands, one disadvantage of the 
current copyright law is the permission and recognition of work-for-hire 
contracts that strip artists of authorship rights to their work. Many 
other foreign countries do not recognize work-for-hire contracts. If 
changes were to take place, it would be a step in the right direction for 
the repeal of work-for-hire contracts. 
 
The proposal of registration of individual images would incur 
prohibitive fees to image banks. These fees would erode my income 
drastically. Unlike under the current laws, I would be required to 
register my work otherwise my work would be “orphaned”, thus opening 
up my intellectual property to permissible infringement. I would have no 
recourse against “good faith” infringers (people, institutions and 
organizations) usurping my works. 
 
Regarding “Fair Use”, I make use of fair use to show my students the 
work of other artists strictly as a learning tool. I do not use fair use in 
the creation of my art. To use another artist’s work as material to create 
my own art is and always will be plagiarism.  
 
I thank you for reading my letter. I seriously ask you to recommend 
visual art be completely excluded from any orphaned works provisions 
Congress writes into the new Copyright Act. 
 
 
 
                                                       Sincerely, 
                                                       Dolores R. Santoliquido 








Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (80fr23054) 
 
Dear Ms. Pallante, 
 
 I wish to express my feelings regarding the new iteration of the Orphan Works system being 
proposed. Both through a set of recommended questions and through personal view. 
 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 A:The most significant challenge is in finding an opening in the market as the majority of it is 
taken over by large businesses with significantly more financial resources than those available to 
the artists themselves. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?  
 A: Financial challenges, as stated before the majority of control over the market for artistic 
forms belongs to large businesses with ample financial resources. Thus any attempt to protect the 
copyright and intellectual property of the artists is horribly inhibited by the financial disparity. The 
business that steals their idea has the resources to easily afford the costs needed to prevent and 
wage a legal war upon the artist to ensure they retain no rights to their work.  


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
 A: Information as the first and finances as the second. In the first little to no information about 
registration is spread through the public. The latter is that many of the most open forms of 
information on the subject is available only through expensive services that insist they are the only 
way to obtain registration. 


4.What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
  A: None. It remains a simple and easy process to contact and make proper arrangements 
with the owner of the art work and only requires that they provide the proper recompense for use 
of the work.  


5.What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 A: Though a perfect law is never going to be a reality it should be clear that the priority for all 
laws regarding copyright and intellectual property should only be towards the originator of the 
work. The concerns of the businesses or corporations attempting to use or monetize the artwork 
should only be of the lowest concern of all and that if any concerns should be ignored by the law it 
should be those that belong to those organizations. 
 







 As of the current situation artistic works should be treated as any other professional resource. 
That is they should be the sole property of their creator and should not be utilized by anyone else 
unless they obtain permission from said creator. This does not inhibit the market nor does it have a 
negative impact upon any legitimate attempts to monetize artworks. The only persons inhibited by 
protecting the artists are those who wish to steal the artwork for their own use. So anyone urging 
for the new Orphan Works systems should be viewed with the utmost suspiscion. 
 
       Sincerely, Matthew Brown. 


 








Billie	  Abbott	  
Abbott	  Arts	  
	  
As	  a	  new	  fine	  artist	  I	  have	  found	  the	  professional	  barriers-‐to-‐entry	  quite	  steep	  for	  
the	  average	  person.	  Often,	  for	  fine	  artists,	  the	  traditional	  method	  of	  reaching	  an	  
audience	  is	  fraught	  with	  technical,	  financial	  and	  even	  social	  difficulties	  that	  can	  far	  
supersede	  the	  production	  of	  art	  in	  both	  time	  and	  effort.	  Artists,	  by	  necessity,	  must	  
branch	  out	  into	  new	  territory.	  They	  must	  now	  explore	  the	  use	  of	  websites,	  social	  
media,	  blogging,	  and	  v-‐logging,	  amongst	  other	  technologies.	  I	  use	  the	  term	  
technologies	  because	  the	  barrier	  on	  the	  tech	  end	  is	  a	  steep	  mountain	  of	  instruction	  
one	  must	  consume	  to	  become	  remotely	  proficient	  in	  the	  use	  of	  that	  tech.	  The	  same	  
attention	  and	  cost	  that	  was	  once	  given	  to	  galleries	  and	  collectors	  is	  now	  being	  
disseminated	  to	  a	  broader	  public.	  So,	  to	  monetize	  fine	  art	  through	  these	  media	  
streams	  an	  artist	  must	  begin	  by	  developing	  a	  finished	  (and	  color	  corrected)	  image	  
into	  an	  “imprint”	  commodity.	  At	  smaller	  (thumbnail)	  sizes	  an	  artist	  need	  not	  worry	  
about	  their	  image	  being	  stolen	  off	  the	  internet	  and	  used	  as	  an	  imprint	  by	  companies	  
looking	  to	  make	  a	  quick	  buck.	  But	  as	  the	  size	  and	  detail	  increases	  artists	  must	  take	  
precautions	  to	  ensure	  their	  artwork	  does	  not	  become	  the	  next	  great	  coffee	  cup	  
design,	  without	  the	  artist	  getting	  paid	  a	  royalty.	  The	  preferred	  method	  seems	  to	  be	  a	  
watermark	  over	  the	  image	  to	  prevent	  non-‐credited	  imprinting,	  the	  mark	  being	  
either	  visible	  or	  invisible	  on	  the	  internet.	  The	  visible	  option	  protects	  against	  internet	  
use	  of	  the	  image	  for	  the	  financial	  gain	  of	  other	  website	  owners.	  With	  the	  visible	  
watermark	  left	  intact	  the	  artist	  has	  the	  added	  benefit	  of	  getting	  free	  advertising	  
from	  the	  viral	  dissemination	  of	  their	  artwork,	  even	  if	  illegal.	  And	  herein	  lies	  the	  
problem.	  In	  order	  to	  make	  sales	  of	  their	  artwork,	  to	  collectors	  willing	  to	  pay	  a	  higher	  
price	  for	  fine	  art	  prints	  or	  originals,	  the	  artist	  must	  place	  on	  the	  internet	  a	  
reasonably	  large	  and	  detailed	  version	  of	  their	  artwork.	  At	  this	  point	  the	  artist	  
becomes	  vulnerable	  to	  even	  moderately	  skilled	  Adobe®	  Photoshop	  users	  who	  can,	  
and	  do,	  re-‐work	  the	  image	  to	  eliminate	  the	  maker’s	  mark.	  Sometimes	  the	  watermark	  
is	  covered	  so	  badly	  that	  the	  image	  is	  obviously	  altered.	  Yet,	  the	  image	  is	  used	  to	  
make	  imprinted	  objects	  that	  can	  be	  sold	  on	  the	  black-‐market	  both	  in,	  and	  especially	  
outside	  of	  the	  United	  States.	  Most	  individual	  artists	  cannot	  afford	  a	  legal	  team	  to	  go	  
after	  these	  modern	  day	  pirates.	  And,	  often,	  cannot	  even	  afford	  the	  copyright	  
registration	  fees.	  In	  addition,	  students	  (and	  professors)	  often	  misinterpret	  the	  “Fair	  
Use”	  statute.	  They	  think	  because	  an	  item	  is	  on	  the	  internet	  it	  is	  fair	  game	  to	  use	  or	  
reference	  on	  their	  websites,	  and	  even	  to	  turn	  into	  one-‐off	  items	  like	  t-‐shirts	  and	  
coffee	  mugs.	  	  This	  is	  made	  all-‐the-‐worse	  when	  the	  maker’s	  mark	  is	  removed	  or	  
altered	  to	  hide	  the	  owner’s	  identity.	  In	  addition	  to	  putting	  a	  bit	  more	  bite	  into	  
copyright	  law	  i.e.	  allowing	  copyright	  cases	  to	  be	  heard	  in	  small	  claims	  court.	  It	  
would	  be	  nice	  if	  the	  “Fair	  Use”	  statute	  had	  a	  bit	  more	  bite	  as	  well.	  In	  addition,	  I	  think	  
Universities	  (I	  worked	  at	  a	  major	  University	  in	  California	  for	  over	  six	  years)	  should	  
be	  the	  incubator	  for	  Copyright	  education.	  As	  it	  stands,	  copyright	  is	  often	  seen	  as	  an	  
unenforceable	  joke,	  even	  amongst	  the	  administration.	  	  	  

















July 22, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


I would like to formally thank you for giving artists an opportunity to speak up regarding 
the proposal and possible revival of the Shawn Bentley Orphan Works Act. Creating an 
open  discussion  about  how these  changes  to  current  copyright  law  will  affect  real 
people who make a living off of their art is of the utmost importance. I am grateful to be 
able to voice my own opinion and establish my stance on this pressing issue.


To introduce myself, my name is Kristin Lewis. I am a freelance illustrator and painter. A  
portion of my income over the last decade has been made through the sales of custom 
art pieces and digital reproductions of my designs. I am mainly self-taught, and have 
built both my portfolio and skills from the ground up. Creativity is a part of my essence 
and always will be. Therefore, I find it especially vital to protect my images and ideas. 


Needless to say, these proposed laws would affect me in a very big way. But I certainly 
am not the only one. There are other countless artists who make a living off of their art  
part or full-time. It is how they pay their bills and take care of their families. Sales off of  
original works as well as digital prints keeps a steady flow of income coming in, so to  
have their  art  put  at  risk of  being labeled as orphan works if  they are not  properly 
registered will not only be detrimental to the existing art industry as a whole, but to the 
individuals who put their blood, sweat and tears into creating these original works of art.


With that said, I hope you consider my following arguments for preserving the current 
copyright  laws  which  prevent  intellectual  property  from  being  infringed  upon  by 
businesses and individuals.  The five questions listed below will  each be addressed 
thoughtfully, listing the many challenges that freelance artists, including myself, have to 
face. 


1. What  are  the  most  significant  challenges  related  to  monetizing  and/or 
licensing photographs, graphic artworks, and/or illustrations?


The main challenge of selling my art, personally, is preventing the infringement of my 
images  and  ideas.  Since  most  of  my  sales  are  generated  online  it  is  especially 







important for me to maintain an internet presence. This includes posting newly finished 
pieces to several websites so that people may view samples of my work. That way 
potential clients can assess my skill  set and decide whether or not my style fits the 
vision or project they have in mind. Even with the existing copyright laws, it would be a 
fight to maintain my intellectual property if it is stolen as there are several steps I would 
have to take to stop others from profiting off of my creations. If the existing laws are 
superseded and any of my works are labeled as orphans, there would be very little I  
could do to recover my work. As an individual, I do not have the same resources as  
large internet companies who would have the upper hand if they adapted my work for 
their own gain. It essentially takes the power from my hands and places it in the legal 
binding of  a non-living entity.  As an artist  who values the income and success that 
illustrating and painting has brought  me, this  is both disturbing and discouraging to 
consider.


As far as licensing is concerned, I alone have to take on the risk of negotiating terms 
with a company who may or may not honor the contract between us. If the current laws 
are changed, it will become unfeasible for me to fight against such acts of disloyalty. Not  
to mention, if my work is adapted I will not be able to license that image for my own  
financial gain since it will no longer belong to me. If this occurs, money will be taken 
from my own pocket and put it into the possession of large internet companies, reducing 
my chances of making a decent living off of the art I work hard to create. 


2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?


As a continuation to the answer for the previous question, the enforcement of existing 
copyright laws is already a challenge for the majority of freelance artists. There are not 
only numerous ways for  intellectual  property to  be  infringed upon,  such as  outright 
stealing or copying the design, but the cost of taking the guilty party to court is not  
always a viable option. Meaning, it is not always obtainable for an artist to effectively 
win a court  battle as lawyer fees can be exorbitant  if  the works have not  yet  been  
registered. The time spent in court can also be both mentally exhausting and daunting, 
leaving little time or energy for creative endeavors. 


For many artists, such as myself, our best option if our works are not yet registered is to  
send  Cease-and-Desist  letters  until  the  stolen  image  is  taken  down.  As  mentioned 
before, if the copyright laws are changed this will become unachievable. If the Orphan 
Works Act does indeed pass, this will not only provide more significant challenges for  
artists, it will undermine the ability to recover their work once it has been stolen. 


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?







Two major resources: time and money. As a freelance artist, I only have so much time to 
dedicate away from creating new works since this is a source of income. Time for me is 
valuable.  So  is  money,  which  needs  to  be  itemized  between  household  bills  and 
expenses,  new supplies,  as well  as other  various business costs.  If  I  am forced to 
register every single image I will create or have created in the past, that would sap my 
mental and financial resources that normally would go into the act of creating. To hire 
someone who could aid me in recovering, scanning, digitally editing, and preparing my 
work for registration is not an option financially. Also, considering some pieces are no 
longer in my possession this seems nearly impossible to achieve, leaving those works 
vulnerable to infringement. 


In addition, many artists do not send in a single file for registration, but rather send 
several pieces together at one time. This essentially means that these images will be at 
a high risk of infringement until that occurs. If the existing copyright laws are abandoned 
artists will be extremely hesitant, even afraid, to post any of those new works online until  
they have been registered. Thus, it will  slow their growth and progress in the online  
marketplace. 


4. What are the most significant challenges or frustrations for those who wish 
to make legal use of photographs, graphic art works, and/or illustrations?


Although it is true that with the invention of the worldwide web there has been an influx 
of  visual  media,  the original  creators  of  those works should still  be able to  contest  
having their works sold for financial  gain by any other than the artist themselves or 
those who have obtained the proper licensing. In all  honesty, I have major concerns  
about the enforcement of the Orphan Works Act and how it could easily be abused. 


For example, if I sold a piece to a client who then decided to post a photograph of it  
online without my knowledge (and that image was then circulated around the internet 
without proper credit), would it be fair to label my art as an orphaned work and have it  
be legally utilized by a corporate entity? Even if I do my best to protect the work that I 
post online, my watermark could be digitally removed so that the image can no longer 
be linked back to my website. Is it fair for my image to be adapted by a company who 
has the resources to hire artists to create the designs they need? These laws would 
only benefit the companies, rather than the individual. Not to mention, there are also 
many  online  companies  that  sell  the  rights  to  images  with  the  knowledge  and 
permission of the photographers and artists. There is no shortage of ways to obtain 
designs legally without having to adopt the concept of orphan works.


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?







Existing competition is one of the biggest challenges that artists have to face, as we are 
one among many. Large chain stores that have their artwork mass produced for cheap 
overseas  heavily  undermines  the  creative  work  ethic  that  freelance  artists  strive  to 
maintain. By flooding the marketplace with easily reproducible images that are sold well 
below most gallery and freelance market values, artists have to find more innovative 
ways to make their pieces stand out above the rest. In addition to businesses, we also 
have  competition  against  thousands  of  other  talented  visual  artists.  To  add  the 
unnecessary  burden  of  having  to  catalog  and  record  every  piece  of  art,  past  and 
present,  so  that  the  works  can  not  be  considered  orphaned  on  top  of  the  already 
existing competition is more than unfair, it is ruthless. I, as well as many others, feel that 
these laws are being considered as a way to damage and even destroy the freelance 
artist industry so that major corporations can optimize sales and maximize profits.


As an American, I  believe in being a self-made entrepreneur and giving back to the 
community in some form or another. I know many other artists feel the same, and have 
done so by donating to a worthy cause or non-profit  organization, teaching classes, 
painting a mural to beautify a neighborhood, or holding a charity event, for example. I  
only wish I could make more money from my art so that I could give back to my own  
community in a positive way. For me, that is one of the most important reasons why we 
should not take the power away from the artists, but give them the resources to thrive 
so  we  may  continue  to  have  an  impact  on  the  world  around  us  without  fear  of 
infringement.


Another challenge we have to face is the circulation of outdated artist myths. We need 
to debunk the myth that art should be free for the taking, and give value to those who 
create visual works of art for the world to enjoy. 


Thank you very much for taking the time to read my letter, and I urge you to consider 
keeping copyright laws in favor of those who create the work, not those who wish to 
take the images for themselves. 


Sincerely,


Kristin Lewis








To: the Library of  Congress 
U.S. Copyright Office 


Response to the Notice of  Inquiry for Copyright Protection for Certain Visual Works 


From: A Collective of  National Geographic Photographers 







The issues presented below come from a collective of  National Geographic Photographers and problems 
they have experienced with copyright over the years. These concerns are organized in order of  the 
Subjects of  Inquiry presented in the Notice of  Inquiry. 


I. What are the most significant challenges related to monetizing and / or licensing photographs, graphic 
artworks, and / or illustrations? 


	 A. Social Media: It would be helpful to have a clarification as to whether posting a photograph on 
Social Media is considered publication for copyright purposes. (Website, Instagram, Facebook, blog, etc) 
	 B. The Notice of  Inquiry stated that the outlets professional photographers use to promote and 
sell their work differs from the outlets amateurs use. These outlets are melding - professionals are more 
often using blogging, Instagram and other social media outlets to promote their work. Professionals still 
expect to be properly attributed and compensated for their work displayed on social media.  
	 C. The frequent infringements occurring online are eroding the licensing of  visual media. There 
should be specific laws put in place protecting images used in social media.  Is there a way to make it more 
difficult to download images from off  the internet or on websites that are frequently used (ex: Facebook, 
Twitter, etc)? 


II.     What are the most significant enforcement challenges for photographers, graphic artists, 
         and / or illustrators? 


	 A. Image Tracking - Image tracking involves multiple steps for the artists and takes an excessive 
amount of  time especially when an artist is producing thousands of  images each month. Sending notices 
to websites under the DMCA to remove infringing images is very burdensome. 
	 B. International Misuse 
	 C. Knowing whether or not a violation has occurred 
Idea: 1. Artist can pay an extra fee for tracking software when registering photographs with the copyright 
office 
         2. If  there were more substantial consequences for stealing images off  the internet, such an initial fee 
on the perpetrator, it might make them comply to taking the image down right away and decrease the 
amount of  images stolen. 
	 D. Picture agencies and wire services are now using image-sale websites as distribution hubs. It is 
our experience that if  an image is illegally posted on one of  these sites - and the photograph is not 
registered – all subsequent sales of  the image through the site are not counted as new violations but rather 
as part of  the initial violation of  posting on the image-sale website. Even if  the photographer subsequently 
registers the image, and new post registration sales occur through the site, those sales – and new uses in 
separate publications – are not subject to statutory damages and instead are treated as derivative violations 
of  the initial violation. The law should treat each post registration sale by the agency as a new violation 
subject to statutory damages and the full protection of  Copyright Law. If  this is not the case then the 
agency can continue to sell the image as often as it likes to as many publications as it likes with the only 
penalty being the potential loss of  its profits. A violation by an image-sale site carries substantially more 
risk for theft and loss than a violation of  publishing an image in a single print publication. 
E. The requirement that registration be made within three months of  publication in order to receive 
statutory damages deprives the artist meaningful remedies for the work that has been stolen.  
D. This group supports the Copyright Office’s initiative to create a copyright small claims court because 
the expense of  litigation is a deterrent to enforcement.  







III.     What are the most significant registration challenges or frustrations for photographers 
         graphic artists, and / or illustrators? 


	 A. There is no clear definition of  what publication is and when an image is considered published 
(ex: is an image considered published if  posted on Instagram / Twitter?) 
	 B. Uploading a large quantity of  images online (thousands).  Some kinds of  media are a 
compilation of  thousands of  images (like a movie or flip book) that all need to be copyrighted.  With 
digital photography, image makers are creating many more pictures. Finding a solution to bulk uploading 
of  images on-line would improve the process immensely. 
	 C. It is costly for the artist to have to register published and unpublished photographs separately. 
The artist has to spend a great deal of  time cataloging and keeping track of  the images being published 
and the dates. This has become harder for the artist because organizations publish images from one story 
at various times and on various media. 
	 D. The 90 day limit artists have to copyright their work after publication to receive protection for 
those 90 days should be extended - an artist should be able to register their work at any time and receive 
protection for the time the photographs were not registered. 
	 E. Since artist are now able to submit all published work within one calendar year in one 
registration, artists could have upwards of  1,000 photographs that can be registered together. The 750 
limit on group registration on published images should be levitated.  
	 F. We would like to reiterate the significance of  having no limit on registering unpublished images 
in one claim.  Working as photojournalists, we usually have upwards of  thousands of  images per shoot. 
When a photographer is on assignment they take an average of  540 images a day and 3,780 images per 
week. Most assignments can last from one week to several weeks, creating an average of  3,780 - 22,680 
photos per story. A huge financial burden would be placed on the artist if  a limit were put on registering 
unpublished images. This would also slow down the registration process for photographers and create a 
substantial amount of  work on their end. 


Through these experiences, we have concluded that there are many aspects of  the law that often protect 
the large corporation and burden the artist, making it easier to steal images than to protect them. It is 
hard to find anywhere else in our legal system where such a burden is placed on a owner of  a piece of  
property in order to claim ownership and receive protection. We hope these comments give insight into 
the experiences artists have when dealing with copyright laws and registration.  







Thank you for your time and consideration. 








	  


	  


22	  July	  2015	  
	  
To	  the	  Register	  of	  Copyrights,	  United	  States	  Copyright	  Office:	  
	  
I’m	  writing	  to	  express	  my	  concerns	  with	  your	  proposed	  changes	  to	  the	  Copyright	  
Act	  regarding	  Orphan	  Works.	  
	  
As	  a	  full-‐time	  freelance	  illustrator	  for	  the	  past	  15	  years,	  I’ve	  come	  to	  appreciate	  the	  
value	  of	  owning	  intellectual	  property;	  licensing	  my	  work	  helps	  me	  pay	  the	  bills.	  	  
	  
I	  began	  my	  career	  immediately	  after	  receiving	  an	  M.F.A.	  degree	  in	  Science	  
Illustration	  from	  the	  University	  of	  Michigan,	  and	  since	  then	  my	  natural	  science	  
illustrations	  have	  appeared	  in	  books,	  magazines,	  and	  journals;	  on	  interpretive	  signs	  
in	  museums,	  zoos,	  and	  natural	  areas;	  on	  websites;	  and	  on	  product	  packaging.	  	  	  	  
	  
I	  work	  hard	  to	  create	  unique,	  scientifically	  accurate	  imagery	  that	  my	  clients	  can	  use	  
to	  effectively	  communicate	  to	  their	  audiences.	  Being	  able	  to	  license	  my	  existing	  body	  
of	  work	  for	  secondary	  uses	  is	  critical	  to	  my	  financial	  security	  as	  a	  self-‐employed	  
illustrator.	  
	  
I	  have	  read	  through	  your	  “Orphan	  Works	  and	  Mass	  Digitization”	  (June	  2015)	  report	  
and	  a	  number	  of	  items	  alarmed	  me.	  
	  
First	  and	  foremost	  is	  that	  your	  report	  gives	  me	  the	  impression	  that	  copyright	  law	  
should	  exist	  primarily	  to	  facilitate	  people’s	  ability	  to	  legally	  make	  use	  of	  existing	  
intellectual	  properties.	  In	  my	  view,	  that	  is	  a	  fundamental	  shift	  in	  purpose	  with	  
potentially	  terrible	  consequences.	  I	  believe	  the	  primary	  purpose	  of	  copyright	  law	  is	  
and	  should	  be	  to	  protect	  the	  rights	  of	  creators	  of	  intellectual	  property,	  thereby	  
enabling	  creators	  to	  make	  a	  living	  and	  create	  more	  works.	  	  
	  
Your	  proposed	  changes	  to	  the	  Copyright	  Act,	  if	  enacted,	  may	  result	  in	  people	  or	  
organizations	  making	  widespread	  use	  of	  orphaned	  works	  in	  order	  to	  avoid	  the	  expense	  of	  
commissioning	  new	  works.	  In	  a	  situation	  where	  someone	  is	  unable	  to	  identify	  me	  as	  the	  
creator	  of	  one	  of	  my	  illustrations,	  I	  do	  not	  believe	  they	  should	  be	  able	  to	  legally	  use	  it	  without	  
my	  permission.	  It	  is	  important	  to	  my	  business	  that	  I	  am	  able	  to	  control	  how	  my	  work	  is	  used.	  
If	  a	  person	  or	  organization	  cannot	  find	  the	  creator	  of	  a	  work,	  that	  entity	  should	  hire	  an	  
illustrator	  to	  create	  what	  is	  needed!	  A	  vibrant	  economy	  and	  motivation	  for	  creators	  to	  
continually	  create	  new	  works	  are	  keys	  to	  a	  healthy	  society,	  yet	  both	  may	  suffer	  if	  your	  
proposed	  changes	  are	  enacted.	  
	  
Secondly,	  I	  believe	  your	  proposed	  changes	  to	  the	  Copyright	  Act	  are	  trying	  to	  solve	  a	  problem	  
that	  is	  not	  large	  or	  insidious.	  Indeed,	  in	  your	  own	  document	  (pp.	  48-‐49)	  you	  state:	  “We	  
believe,	  however,	  that	  as	  search	  capabilities	  grow	  and	  more	  artists	  make	  themselves	  known	  via	  
searchable	  image	  registries	  like	  PLUS	  (Picture	  Licensing	  Universal	  System),	  there	  will	  be	  a	  
smaller	  and	  smaller	  likelihood	  that	  owners	  of	  orphan	  works	  will	  not	  be	  able	  to	  be	  connected	  
with	  those	  who	  want	  to	  use	  their	  works.”	  I	  agree	  with	  the	  sentiment	  that	  it’s	  becoming	  easier	  







	  


	  


to	  discover	  the	  creators	  of	  images,	  although	  I’m	  doubtful	  it’ll	  be	  through	  registries	  like	  PLUS.	  
Like	  most	  artists,	  I	  make	  a	  concerted	  effort	  to	  be	  identified	  in	  conjunction	  with	  my	  works	  
whenever	  they	  are	  published	  online	  or	  in	  print,	  although	  that	  information	  can	  be	  stripped	  
away.	  In	  the	  event	  that	  an	  illustration	  exists	  online	  without	  an	  illustrator	  citation	  next	  to	  it,	  
Google	  Images	  (“Search	  by	  Image”	  feature)	  and	  TinEye	  make	  it	  possible	  to	  find	  other	  
occurrences	  of	  that	  image;	  therefore,	  someone	  should	  be	  able	  to	  find	  me	  easily	  if	  they	  are	  
searching.	  Since	  it	  seems	  probable	  that	  fewer	  and	  fewer	  works	  will	  become	  orphans,	  why	  
must	  we	  drastically	  change	  the	  existing	  Copyright	  Act	  in	  order	  to	  solve	  a	  problem	  that	  will	  
lessen	  over	  time	  anyway?	  It	  seems	  to	  me	  that	  your	  proposed	  “solution”	  of	  removing	  the	  risks	  
for	  users	  of	  orphan	  works	  may	  cause	  a	  much	  bigger	  problem	  than	  it	  hopes	  to	  solve.	  
	  
Thirdly,	  I	  want	  to	  address	  your	  mention	  of	  visual	  art	  registries	  and	  your	  suggestion	  that	  
artists	  could	  register	  their	  works	  with	  those	  databases.	  The	  idea	  that	  a	  small	  businessperson	  
such	  as	  myself	  would	  have	  the	  time	  or	  money	  to	  invest	  in	  such	  a	  venture	  is	  utterly	  ridiculous.	  
Though	  I	  manage	  to	  keep	  track	  of	  the	  1,500+	  images	  I’ve	  created	  over	  the	  past	  15	  years,	  it’s	  a	  
challenge	  to	  find	  the	  time	  to	  update	  my	  own	  website	  and	  register	  my	  works	  with	  the	  
Copyright	  Office;	  adding	  yet	  another	  task	  would	  further	  erode	  the	  time	  I	  have	  to	  create	  new	  
works.	  
	  
Lastly,	  by	  contrast	  with	  my	  sentiments	  above,	  I	  would	  like	  to	  add	  that	  I	  think	  a	  couple	  other	  
ideas	  mentioned	  in	  your	  report	  are	  well	  worth	  pursuing:	  


1) A	  copyright	  small	  claims	  court	  would	  definitely	  be	  useful.	  The	  fees	  I	  charge	  to	  license	  
my	  illustrations	  range	  from	  $50	  to	  a	  few	  thousand.	  It	  would	  be	  senseless	  for	  me	  to	  use	  
a	  Federal	  Court	  to	  attempt	  to	  collect	  damages	  from	  an	  infringer,	  even	  if	  I	  demanded	  
more	  than	  the	  amount	  for	  which	  I	  would	  have	  licensed	  the	  work.	  I	  think	  it	  would	  be	  
necessary	  for	  this	  small	  claims	  court	  to	  be	  accessed	  by	  all	  parties	  remotely	  (online),	  
since	  infringers	  and	  copyright	  owners	  would	  rarely	  reside	  in	  proximity	  to	  each	  other.	  
I	  also	  think	  we	  should	  be	  able	  to	  navigate	  the	  system	  without	  the	  necessity	  of	  hiring	  a	  
lawyer.	  


2) A	  revision	  of	  the	  way	  visual	  artists	  register	  their	  works	  would	  be	  most	  welcome.	  More	  
on	  this	  below.	  
	  


I’d	  like	  to	  comment	  on	  two	  subjects	  listed	  in	  Part	  II	  of	  the	  Notice	  of	  Inquiry	  (Federal	  Registry	  
Vol.	  8	  No.	  79	  p.	  23056):	  
	  
Most	  significant	  enforcement	  challenges	  
When	  I	  discover	  that	  one	  of	  my	  works	  is	  being	  infringed	  by	  a	  website	  that	  is	  hosted	  in	  North	  
America,	  I	  have	  had	  good	  success	  in	  convincing	  the	  offending	  website’s	  host	  to	  remove	  the	  
site	  or	  offending	  pages,	  thanks	  to	  the	  Digital	  Millennium	  Copyright	  Act.	  However,	  I	  have	  had	  
little	  success	  in	  collecting	  any	  damages	  or	  usage	  fees.	  Why	  would	  any	  offending	  party	  even	  
bother	  to	  reply	  to	  my	  demands?	  My	  only	  recourse	  would	  be	  to	  hire	  a	  lawyer	  to	  take	  them	  to	  
Federal	  court,	  a	  ridiculous	  idea	  since	  it’s	  such	  a	  costly	  endeavor,	  and	  I	  probably	  could	  not	  
find	  a	  lawyer	  willing	  to	  take	  the	  case	  anyway.	  	  
	  
In	  most	  instances,	  if	  a	  party	  overseas	  infringes	  my	  copyright,	  it	  is	  not	  worth	  my	  time	  to	  try	  to	  
collect	  any	  money;	  there	  is	  little	  incentive	  for	  the	  offender	  to	  reply	  to	  my	  requests.	  







	  


	  


	  
Most	  significant	  registration	  challenges	  
The	  time	  and	  expense	  involved	  in	  registering	  numerous	  works	  per	  year	  is	  one	  major	  
obstacle.	  Additionally,	  I	  bemoan	  the	  fact	  that	  such	  weight	  is	  attached	  to	  whether	  or	  not	  a	  
work	  has	  been	  published.	  It	  seems	  arbitrary	  to	  me.	  An	  illustration	  may	  be	  used	  multiple	  
times	  or	  not	  at	  all;	  what	  difference	  does	  it	  make	  where	  it	  is	  published	  for	  the	  first	  time,	  if	  at	  
all?	  Furthermore,	  what	  does	  “published”	  really	  mean?	  One	  intellectual	  property	  lawyer	  
informed	  me	  that	  a	  court	  might	  consider	  a	  work	  published	  as	  soon	  as	  I	  e-‐mail	  it	  to	  a	  client,	  or	  
as	  soon	  as	  I	  post	  it	  on	  my	  own	  website.	  If	  that’s	  true,	  then	  this	  makes	  it	  impossible	  for	  me	  to	  
efficiently	  register	  a	  group	  of	  related	  unpublished	  works	  since	  I	  might	  be	  e-‐mailing	  them	  to	  
my	  client	  or	  posting	  them	  at	  my	  website	  over	  the	  course	  of	  many	  months.	  
	  
Thank	  you	  for	  your	  consideration	  of	  my	  comments.	  
Sincerely,	  
	  
	  
	  
Emily	  S.	  Damstra	  
Natural	  Science	  Illustrator	  
www.emilydamstra.com	  








July 22, 2015 


United States Copyright Office 


To Whom It May Concern:  


I am a scientific illustrator who creates illustrations and visualizations for research 
scientists who wish to convey their work to colleagues, students and the general 
public. I have been a professional illustrator for 15 years and have had a freelance 
business doing science-related illustrations and sculpture since 2006. My work has 
appeared on the covers of Nature and Science, in numerous media outlets online 
and in print, and tens of thousands of textbooks that educate our nation’s students. I 
have illustrated three best-selling non-fiction science books by prominent 
evolutionary biologists Neil H. Shubin (Your Inner Fish and The Universe Within) and 
Jerry Coyne (Why Evolution is True) and continue to work with our most ground 
breaking scientists in communicating their work. There is not a lot of money in what 
I do, but I am passionate about making it my career because I believe we can 
increase science literacy through broadly accessible illustrations and visualizations. 


I am concerned that the repeated attempts to change Copyright Law to address the 
problem of “orphan works” will ultimately succeed and undermine my ability to run 
my business. You have requested that people affected by the proposed changes 
respond to the following five questions. My answers are below: 


1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  


With science budgets decreasing across the board and models of print media being 
turned on end, it is very difficult to get a living wage from producing illustrations for 
science outlets. As such, it is more important than ever for me to create each new 
illustration with careful thought as to how I might be able to use it and/or sell it in the 
future. This cuts down on the time I require to create new images (thus making them more 
affordable to people commissioning them) and allows me to make a more complete wage 
off illustrations I can license as they are. If copyright changes, it will be easy for people to 
take my images and make derivative works without fear of infringing. In the sciences in 
particular, where images can be tweaked endlessly to make a variety of points, this would 


Kalliopi Monoyios  
Scientific Illustration & Communication


web:  http://kalliopimonoyios.com 
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 tel:  773-203-0224



http://kalliopimonoyios.com

mailto:kalliopi.monoyios@gmail.com

http://kalliopimonoyios.com

mailto:kalliopi.monoyios@gmail.com





greatly affect my bottom line. Why pay for a new illustration when you can just alter one 
you find on the web?  


2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?  


The amounts I collect for image reuse rarely exceed $250. If I factor in the opportunity cost 
of searching out infringements and hounding people for payment, I quickly exceed the 
amount of time I should be spending on infringements to justify what I would collect. 
Furthermore, these types of infringements almost never result in me getting paid for the 
unauthorized use. Rather, most people just take down the unauthorized images and give a 
half-hearted apology.  


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  


VOLUME - if we switch to a registration-based copyright instead of passive copyright, how 
are we to register every draft and every version of every illustration in our portfolios? 
Ignoring the copious drafts that precede each finished illustration, I often produce multiple 
versions of the same diagram - with text, without text, for press releases, or for powerpoint 
slides… The expense, the time, and the enormous task of being required to register every 
version of every image would be overwhelming. It would quickly consume all my creative 
time and my business is simply not lucrative enough to justify hiring someone to help me 
with it. 


Furthermore, as a parent of two young children whose identities I wish to protect until they 
are old enough to handle their online personas themselves, I would be concerned about 
images of them uploaded to social media sites without my consent (as many friends 
routinely do). How would a registration-based copyright system handle these types of 
images? Could my children end up in a national ad campaign for something I did not 
consent to because they appeared in an image that was uploaded to the internet and 
became part of a database of images some corporation has rights to? Understanding 
copyright is a critical part of my livelihood, but for friends and family who are unaware of 
what is at stake, I have deep reservations about what this would mean for the trillions of 
personal photographs uploaded to the internet without identifying information. 







4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations?  


There is very little excuse for unauthorized use of images. The internet is swamped with 
relevant images that would fit all but the most specific historical uses and it is almost 
always simple to follow the bread crumb trail back to the original image maker. I illustrated 
and managed the image rights for both of Neil Shubin’s best-selling popular science 
books: Your Inner Fish and The Universe Within. It took very little effort to find the rights 
holders for the majority of the images we sourced that I did not illustrate. For those that 
required a little more sleuthing, all that amounted to was a few more emails and inquiries. 
Out of hundreds of images that I researched, only one image proved to be truly 
orphaned… so we didn’t use it. It’s that simple. Was it disappointing? Yes. Did it cripple the 
project? Certainly not.  


5. What other issues or challenges should the Office be aware of regarding  
photographs, graphic artworks, and/or illustrations under the Copyright Act?  


As traditional sources of income for illustrators dry up and morph, it is more critical than 
ever for us to get our work online and leverage the significant benefits that social networks 
provide. By having our work online, we can advertise our work beyond our brick-and-
mortar neighborhood at very little upfront cost. This is especially useful for niches and 
specialties like science illustration. Unfortunately, the same mechanisms that allow our 
work to be shared hundreds and thousands of times are the ones that allow us to be 
ripped off just as easily. Lazy sharing on powerful sites like Twitter, Pinterest, and Instagram 
can strip our names and identifying information from our work and quickly renders a 
beneficial act - sharing a cool image far and wide - from useful to useless as a marketing 
tool. But if there were a way to always link our images back to us - similar to how YouTube 
and Vimeo videos can be shared and embedded but never stripped of their attribution, 
that would eliminate a lot of the angst we professional image creators harbor. In the 
absence of that technology, I fear I would have to exit the illustration business if passive 
copyright were abandoned. The only marketing I know how to do is online, but without 
copyright protection, having my work online becomes too risky. What then? 







CONCLUSION:  


I strongly encourage the Copyright Office to acknowledge the disproportionate 
harm changing the copyright law would inflict on our nation’s creatives. Twice we 
have rejected versions of this law because of the undue burden it would place on 
artists, yet it keeps resurfacing without adequately addressing our concerns. The 
creative community is a vital part of America’s innovation and success. Don’t 
cripple us by weakening our rights to the work we create. 


 


Sincerely yours, 


Kalliopi Monoyios








 


C Olivia (OC) Carlisle        23 July 2015 
Carlisle Illustrations 
PhotoGraphic Fine Art 
155 South Stratford Drive 
Athens, GA 30605 
 
Maria Pallante 
Register of Copyrights 
U S Copyright Office 
101 Independence Ave SE 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No 2015-01 
 
Dear Ms Pallante and the Copyright Office Staff, 
 
Thank you for this opportunity to respond to your invitation to comment on the affects of copyright 
law on my career as fine artist, illustrator and photographer. 
 
I am an award winning professional illustrator, photographer and fine artist, have shown created works 
in solo, invitational and juried exhibitions, authored written texts and my works have been published in 
books, magazines, newspapers and most recently in a scientific journal. 
 
As artists and other creatives, as mentioned in the Constitution of the United Staes, Article 1, Section 8 
and further copyright protection given in the Copyright Act of 1976, effective for works after 01 
January 1978, giving the author/artist/creator the exclusive right to control his/her copyright for life 
plus seventy years, without registration. 
 
Our copyrights serve as our source of income far beyond their first licensed use. Our copyrights are as 
valuable as a bank account and amounts to very valuable personal property. They are our assets and 
licensing these copyrights is how we make our living. The only way the creator could lose his/her 
copyrights is to transfer them to someone else in writing. 
 
Any effort to allow third parties to exploit these rights other than through exercise of the artists 
exclusive right to do so would be theft of his/her property, resulting in the theft of money belonging to 
the artist. It is important for the successful business of art that we voluntarily control all uses of our art.  
 
1.  The most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and or illustrations presented are: a) publishers demand that artists sign away their digital 
and secondary rights as a condition of accepting assignments and 
b) predatory competition from large image banks that may steal artists imagery and sell for their profit. 
Existing copyright law has enabled abusive business practices by permitting work-for-hire that 
deprives the artist of authorship and designates the commissioning party as the arts’ creator. Work-for-
hire undermines the very principles of authorship as stated in Article 1, Section 8 of the United States 
Constitution. 
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2.  The most significant enforcement challenges for photographers, graphic artists and 
illustrators are: a) the high cost of legal fees in an infringement lawsuit and b) the orphan works 
policies now being proposed again in Congress.  Currently, when we register our works through the 
Copyright Office, we may or may not be able to get a lawyer to sue an infringer on a contingency 
basis, thus to receive statutory damage and attorney fees (the copyright owner does not have to pay the 
lawyer). With orphan works, unless all copyright lawyers were required by law to handle these cases 
pro bono, they would have no incentive to take any infringement case; thus a decisive legal advantage 
to all infringers. This is theft! 
 
3.  The most significant registration challenges for photographers , graphic artists and 
illustrators are: volume, expense, paperwork and time - and if the USA returns  to the old days of 
registration, there would be ruthless competition from the registries themselves. The 1976 Act was a 
significant improvement. The best solution would NOT be to re-introduce registration, but to do away 
with it entirely. We artists created these works, they are our property and our income. Any plan that 
reverses current law and requires registration of an artists entire inventory of copyrights to avoid 
exposing them to potential infringement would be unconscionable. For artists with huge bodies of 
work, this would be a total disaster. Few, if any artists will have the time and/or financial assets 
available to register their entire extensive inventories. 
 
Mandatory registration with a commercial entity would place that entity between the artist and the 
buyer and would remove the artists’ exclusive right to control his/her intellectual property guaranteed 
under current law. Such a government action would dampen creativity (the exact opposite of the 
primary purpose of copyright law) while reducing the ability of the nation’s artists to make a living in 
the arts. I ask, what about all of the inventors, scientists who created and who will create technologies 
to improve our quality of life? 
 
4. The most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic artworks, and or illustrations are: to stay strictly within the boundaries of 
reference and inspiration, which I use. These references, my imagination, sketches, sketchbooks and 
textural notes serve as the “mixing bowl” of my creativity.  With mass digitization use by libraries and 
museums, these institutions must be held accountable for strict enforcement of copyright by the 
artist/author. Like most of my colleagues, the orphan works crusade should be dropped and copyright 
law strengthened to “promote the useful arts”. 
 
5.  Other issues or challenges that the Copyright Office should be aware of regarding 
photographs, graphic artworks, and or illustrations are: a) the claim that there is already a viable 
visual arts registry that would benefit artists - of which there is none. Within the Copyright Office 2015 
Report, there is a claim that: “…there is already a credible visual arts registry that functions as a hub 
connecting registries in eighty eight countries and provides both literal and image-based searches”. 
There is no such registry. b) the “black hole” that is reprographic and other secondary rights licensing 
in the USA. There is massive secondary licensing taking place in the reprographic rights markets that 
has been ongoing for the past 30 plus years with combined revenues of roughly $300 million annually. 
USA artists are not receiving any of this royalty money and the amounts are growing dramatically. 
Unless something is done to correct the current system, we fear that the creation of an extended 
collective licensing program will only serve to lock artists out of their secondary rights income forever. 
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I also support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It may not be 
the perfect solution to the current “black hole” that is reprographic licensing in the USA, but it contains 
a provision that would create an honest visual arts collecting society that would begin returning lost 
royalties to artists This would at least start to bring transparency, accountability and justice to artists’ 
secondary licensing rights. I thank the Copyright Office for recommending this bill to Congress. 
 
My university art education includes a BFA degree in scientific illustration and a BA in Interdisciplinary 
studies (photography, graphic design and illustration). Some of my awards include the Joshua Laerme 
Award for Excellence in Scientific Illustration (Lamar Dodd School of Art, University of Georgia), two 
Professional Photographer Association (New Mexico) awards for photography and several Georgia 
photographic exhibition competition awards. My most recent journalist and illustration works were 
published in Southern Distinction magazine. I re-designed, contributed art, photography and illustrations 
to the Washington DC Region, Sports Car Club of America (an educational, competition and volunteer 
motor sports organization) monthly publication. Additionally I have delivered seminars and 
presentations on publication, layout and design, the process and illustration of an insect/botanical and 
photographic composition and style. I am a member of the Guild of Natural Science Illustrators (a world 
wide organization), the Athens Art Association and the Athens Photographic Guild.  
 
Respectfully, 
 
 
 
 
 
 
C Olivia  (OC) Carlisle 
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Dear Copyright Office:


I am writing to you as a professional illustrator about the new copyright law currently considered by the U.S. Congress which, if enacted, would have a 
negative impact on the business of illustrators, photographers, fine artists and visual artists from all fields. The proposed copyright reform would result 
not only in artists losing their livelihood, but also in much fewer visual art being shared publicly by its creators for fear of infringement, which in the long 
run would mean less images being published; and thus diminishing variety and quality of our visual culture.


As a professional fulltime-freelance illustrator since 2001, I have always relied on acquiring new customers by presenting my work on the internet. I work 
mainly for book publishers and self-publishers, illustrating stories and situations on covers and inside books. I have illustrated game cards, concepts for 
games characters, portraits, and licensed rights of use for my work to editorial publications, books, and art shows. You can view samples of my work on 
my website http://www.johnmoriartyart.com.


It is not always easy for me and other artists to negotiate fees that allow us to make a living from our work, or to enforce copyright protection of our work. 
However, current legislation enables us to prove ownership of our work through the simple act of publishing it under our name. Generally, a client will 
not only commission an illustration from me, but also license exclusive rights of use for a specific time, area and purpose. If my work can be assumed 
„orphaned“ from the moment of creation, I can no longer give my client a guarantee that they have the exclusive rights of use to it. As a direct result of 
that, I lose money. This in an already competitive field where rates have not kept up with living costs and inflations in the past decades.


Even so, while the the internet has afforded artists the ability to reach new audiences across the planet, it has also served as one of the greatest 
impediments for an artist’s livelihood. Digitization has allowed for an artist’s work to be exponentially shared and therefore almost impossible to exert 
complete control over how it is used. Most of the time our images are utilized simply as decoration on social media sites. But just as often our names and 
copyright information are unlawfully removed, rendering our images particularly vulnerable to orphaning and thus appropriation. It is almost daily that I 
read about a fellow artist’s work being monetized by an unscrupulous third party with zero profit or credit being afforded the creator.


Right now, the burden of proof is on the infringer who must prove that they have rights of use to an image if accused of copyright infringement. But this 
new proposed legislation, if enacted, would transfer the burden of proof onto the creator, who is now required to document proper registration of their 
work if infringed upon; something that almost every creator has never done, and might not learn to do until it is too late – a tremendous pressure to prove 
something that is already a matter of course.


This is as if the victim of a crime – for example, a burglary – would first have to prove that they have installed cameras and special security devices in their 
home before they are allowed to press charges against the burglar!


For an illustrator, copyright law is not an abstract legal issue, but the basis on which our business rests. Everything that we create, whether for a client or 
for our own personal indulgence, becomes part of our business inventory. And in the digital era, inventory is more valuable to artists than ever before.


Please reconsider how the 2015 Orphan Works and Mass Digitization Report could have potentially disastrous effects on not only the field of illustration, 
but on the future creation of quality art in the public realm.


Best,
John Moriarty








July 20, 2015  
Maria Pallante  
Register of Copyrights U.S. Copyright Office  
101Independence Ave. S.E. Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
 
I would like to quickly address your questions and then provide additional 
commentary. 
	
1.	What	are	the	most	significant	challenges	related	to	monetizing	
and/or	licensing	photographs,	graphic	artworks,	and/or	
illustrations?		
	
The	most	significant	challenge	for	monetizing	and/or	licensing	art	is	that	
employers	wish	to	hold	all	copyrights	of	the	works	but	pay	very	little	to	
nothing	for	it.	Many	artists	are	not	even	paid	minimum	wage	for	their	
work.	
	
2.	What	are	the	most	significant	enforcement	challenges	for	
photographers,	graphic	artists,	and/or	illustrators?		
	
Not	every	artist	can	afford	the	legal	fees	involved	in	enforcing	that	their	
copyrights	are	respected.		
	
3.	What	are	the	most	significant	registration	challenges	for	
photographers,	graphic	artists,	and/or	illustrators?		
	
That	registration	is	not	free	and	novice	artists	many	times	don’t	have	the	
funds	or	time	to	register	all	their	work.	Also,	sometimes	they	don’t	know	
how	to	register	their	work.	
	
4.	What	are	the	most	significant	challenges	or	frustrations	for	those	
who	wish	to	make	legal	use	of	photographs,	graphic	art	works,	
and/or	illustrations?		
	
That	they	can’t	contact	the	artist	they	want	to	use	the	work	of	because	no	
source	of	credit	can	be	found.	This	harms	the	artist.	
	
5.	What	other	issues	or	challenges	should	the	Office	be	aware	of	
regarding	photographs,	graphic	artworks,	and/or	illustrations	under	
the	Copyright	Act?		







	
If	you	take	away	our	exclusive	rights	to	our	own	work	you	are	condemning	
us	to	not	profit	from	our	work	(as	many	make	a	living	of	their	art).	If	we	
are	forced	to	digitize	pay	and	submit	everything	we	create	artists	will	go	
broke,	the	future	of	the	art	industry	will	die,	no	one	will	make	art	because	
it	will	be	impractical	and	we	will	live	in	a	future	with	no	movies,	art,	books	
and	music.	Think	about	what	this	future	looks	like,	and	ask	yourself	if	you	
want	to	live	in	it.	
	
That	favorite	jam	you	like	to	listen	to	in	the	car	on	your	way	to	work,	might	
not	exist	in	the	future.	Your	favorite	phone	app,	your	house’s	interior	
decoration,		Your	favorite	TV	show,	Your	children’s	favorite	cartoons,	your	
favorite	authors,	novels,	artists,	songwriters	might	go	broke	and	their	
legacy	will	die.	
	
Think	of	all	this,	and	now	I	will	tell	you	that	what	you	are	imagining	won’t	
even	be	half	of	the	damage	that	will	result.		You	can’t	begin	to	comprehend	
how	this	will	change	the	future	of	the	nation	and	the	lives	of	every	U.S.	
citizen.	It	is	truly	horrendous	and	scary	what	these	new	copyright	laws	
will	do	to	the	lives	of	artists.		
	
If	in	this	country	there	exists	any	amount	of	appreciation	of	art	and	artists,	
this	law	shall	not	be	passed.	Stripping	an	artist	from	having	the	right	to	
profit	and	live	off	their	work	is	condemning	them	to	a	depressing,	difficult	
life.	To	artists,	creating	art	is	almost	as	necessary	as	breathing.	We	are	not	
complete	without	it,	we	feel	crippled.	It’s	like	asking	a	swimmer	not	to	
touch	water.	
	
	These	new	copyright	laws	will	change	the	world	and	cause	a	depreciation	
of	art.	The	future	of	knowledge,	of	art	and	music	will	change	for	the	worse	
and	we	will	regress	in	our	evolution.	All	the	progress	we	have	made	in	art	
will	be	worth	nothing.	The	future	of	art	and	artists	in	the	United	States	will	
die	and	another	nation	shall	replace	us.	This	is	not	the	future	America	
deserves.	We	have	come	too	far	to	let	all	we	have	worked	for	go	to	waste.	
	
Sincerely,	
	
Giovely	Ulloa	
	
	

















































Dear Ms. Pallane and staff of the Copyright Office, 
 
Thank you for the opportunity to make not only my voice, but other artist’s voices heard on the 
prospected changes for the Copyright laws. I am writing to you to inform you of just a few of the 
reasons why artists of the digital kind and not. Below I will be answering the questions you have 
proposed to the best of my abilities. 
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


The significant challenges related to both monetization and licensing photographs, graphic 
artworks, and illustrations is the fact that people make livings off of their work. I’ve seen people 
face losing their means and sources of income just because they were not able to meet ends in 
the ways that they are able to. Another challenge is that most people who are digital artists and 
receive money from their artwork face the fact that sometimes they are not able to or can afford 
to license their work, as some may or may not make just enough to make their lives livable with 
just the necessities. Some may not even know where to look; not every site on the internet lists 
where you can register for a license for your work. This even goes to photographers who sell 
their prints online. They, too, need a place to be able to bring in some money from what they 
love to do. This extends to all types of artists on the internet; people need a means of making 
money off of their own hard earned work, regardless of whether or not they have a job outside 
of using their own works. 
 


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  


The most significant enforcement challenges for all artists- photographers, graphic artists, and 
illustrators- is their work being stolen, claimed as someone else’s, or even being traced for 
someone else to earn a profit by the original artist’s hard work and time put in all without 
permission. Artists need more help getting their stolen work off of whatever site it may be 
posted, whether it’s a well known site or not artists should be able to report that their work is 
being used without their permissions and be able to have swift actions taken to have the work 
removed. Art being stolen or used without following the original poster’s requests(i.e. stock 
photos or free/pay to use out lines,) are in fact stolen work no matter how you view it. 
 


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


The Significant registration challenges for Photographers, graphic artists, and illustrators and 
finding a place that will register one’s work as being their own. The original artist should be able 
to have a copyright under the fact that they did make the work and posted it within the means of 
a site. In many cases, other artists as well as myself have placed signatures on their work to 
make sure that regardless of if it’s edited or reposted, people who have viewed the original work 
can inform the original artist that they are either being impersonated, copied, or stolen from 
regardless of when and where it was originally posted. Artists shouldn’t have to struggle to 







report their stolen work regardless of registration. And, in some cases, repeat offenders are not 
even warned or reprimanded for the theft or improper use. 
 


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?  


As an artist, I and many others, use other artist’s images for reference towards anatomy or 
inspiration. However, many always maintain staying and following the posted rules and means 
of use from the original poster. In this way, the original poster can maintain their work and 
ensure that it is being properly used without a person stealing or using it in a way that would 
harm them. Although this is a fact upon the internet, I do make sure that my original 
unreferenced work is all of my own; from concept to finished piece is mine. Even with 
referencing, artists can make the piece ‘their own’ from concept to finished piece. Most people 
use stock images as a basis for learning a species’ anatomy, many people using stock images 
of dogs, horses or even people to help them get better. Of course all of it within proper means. 
 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  


Knowing and finding registries that meet an artist’s needs. In many cases, art sites have their 
own rules & copyright laws or rules for an artist’s work and believe that as long as they have it 
posted somewhere, they can report it as stolen. Having seen my own inbox on an art website 
having more than one occasional post about a warning for someone about a user editing, 
claiming, and posting another person’s work as their own. And usually, many people take action 
and report said user but with prolonged response for any reprimand towards the thief and the 
stolen work. People are contactable for their artwork, and there is no reason for a person to use 
the work from a contactable artist. In many cases, users who use another person’s own work do 
not care to even attempt to make contact to the artist. With that, it’s where the issue comes in. 
 


6. What are the most significant challenges artists would face if these new copyright 
proposals become law? 


The challenges that artists would face if the new copyright proposals became law is income. 
They would have to prove that they own the artwork, and may even have to go out of their way 
to register their work. However, many don’t know where to look for a place to register their work. 
And in some cases, maintaining their registered work can cost them money out of pocket which 
some may not be able to afford. With focus on the Orphaned Work, there is no right way to go 
about it. Many of the works of art that show up under image searches are made by someone, 
regardless of  if they are able to be contacted, almost all of the artwork seen on the internet 
belongs to a person or persons if it is a commissioned. Regardless of if the image is registered, 
the artist and their work must be protected. If the work is not protected, many of the artists 
people see on the internet may start to drift away from posting their work and no one wants that. 
 
I would like to finish with the reiteration of thanks for allowing myself and others the chance to 
share why the current Copyright Laws should not be changed. If you need to contact me, I ask 
that you email me as it is a faster and easier way to get a hold of me. Thank you for your time. 







Sincerely, 
Jaime Hanley 








To: Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E. 
Washington, DC 20559-6000


Re: Notice of inquiry, Copyright Office, Library of Congress


To Whom it May Concern: 


Thank you for allowing us to share our experiences as visual artists regarding copyright 
and the selling of our work.


I am an aspiring illustrator in the last year of my undergraduate degree (for illustration), 
and am now trying to launch a career.  I have worked as a designer, and have published 
my art online or in independent publications for a decade.


I will be answering the questions that are most relevant to my situation.


• The most significant challenges in monetizing and licensing my work involve a 
culture where people are unaware that they must license artwork in order to use it.  Not 
all illustrators start out receiving pay from major publications run by people who are 
familiar with this concept; we are commissioned by smaller organizations and must not 
only sell ourselves as artists, but the concept that we have inherent rights to our work.  
Also, having worked as a designer, it is fairly common for clients to insist on treating 
images found in a Google image search as a resource for free artwork.  Illustrators are 
competing against this as well.


• Enforcement challenges are similar to registration challenges for illustrators like 
me, in trying to establish a name and brand, and develop my work as a relative 
beginner to the industry.  In short I cannot afford it.  When I graduate in a few short 
months my student loan debt will be very significant, limiting the time and resources 
available for promotion.  This is not a unique situation as other classmates will have this 
exact problem.  With the funds I make as an artist I will need to promote my work, 
support myself, and pay my debts.  The added time and money necessary to register 
each individual work (which is also significant; as an amateur I make roughly 150 pieces 
a year and anticipate that full-time work as an illustrator will increase this amount), or 
litigate in the event that my work is used without permission (which has happened 
already, and has only been resolved through luck) obstructs a career that already 
requires a lot of personal time and resources.  


If the intent of copyright law is to protect a creator's livelihood through proper attribution/
protection of their intellectual property, some impending measures seem 
counterproductive.


Thank You, 
Laura Tharp








July	  21,	  2015	  
	  
Maria	  Pallante	  
Register	  of	  Copyrights	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  DC	  20559-‐6000	  
	  
RE:	  Notice	  of	  Inquiry,	  U.S.	  Copyright	  Office	  
	  
To	  all	  concerned:	  
	  
I	  am	  a	  board-‐certified	  medical	  illustrator	  with	  a	  master’s	  degree	  in	  medical	  illustration	  
from	  the	  University	  of	  Texas	  Southwestern	  Graduate	  School	  of	  Biomedical	  Sciences.	  I	  have	  
worked	  in	  the	  field	  of	  medical	  illustration	  for	  over	  20	  years,	  both	  as	  a	  salaried	  medical	  
illustrator	  and	  as	  the	  sole	  proprietor	  of	  a	  medical	  illustration	  business.	  I	  also	  have	  a	  
bachelor’s	  degree	  in	  fine	  arts.	  
	  
I	  have	  taken	  the	  time	  to	  write	  because	  any	  change	  in	  the	  copyright	  law	  that	  either	  directly	  
or	  indirectly	  undermines	  the	  copyright	  protection	  guaranteed	  to	  creators	  (Article	  1,	  Section	  
8	  of	  the	  Constitution)	  is	  a	  serious	  threat,	  not	  only	  to	  the	  ability	  of	  creative	  people	  to	  earn	  a	  
living,	  but	  also	  to	  the	  very	  existence	  of	  artists	  in	  this	  country.	  	  
	  
My	  training,	  as	  with	  most	  medical	  illustrators,	  involved	  completing	  coursework	  in	  the	  
medical	  sciences:	  advanced	  human	  gross	  anatomy	  (with	  dissection),	  neuroanatomy,	  
pathology	  (with	  lab),	  animal	  surgery,	  histology,	  and	  embryology.	  I	  might	  be	  missing	  a	  few,	  
but	  you	  get	  the	  idea.	  Some	  of	  the	  science	  courses	  were	  taken	  alongside	  medical	  students,	  
and	  other	  classes	  were	  more	  advanced	  than	  those	  required	  by	  the	  medical	  school.	  
Additionally,	  I	  was	  taught	  how	  to	  problem	  solve,	  how	  to	  imagine	  what	  something	  that	  could	  
not	  be	  seen	  might	  look	  like,	  and	  how	  to	  technically	  create	  a	  visual	  image	  that	  conveys	  
knowledge	  that	  is	  otherwise	  difficult	  to	  grasp.	  I	  spent	  time	  observing	  surgeries,	  learning	  
illustration	  techniques,	  and	  developing	  ways	  to	  visually	  tell	  a	  story.	  These	  are	  not	  easy	  
things	  to	  master.	  I	  have	  been	  at	  it	  for	  a	  long	  time,	  and	  I	  am	  still	  humbled	  by	  the	  abilities	  of	  
my	  colleagues.	  	  
	  
Over	  the	  years,	  I	  have	  had	  wonderful	  clients	  who	  appreciated	  my	  creative	  skills	  and	  input	  
toward	  advancing	  scientific	  knowledge	  through	  illustrations.	  Sadly,	  I	  have	  also	  dealt	  with	  
far	  too	  many	  individuals	  who	  seemed	  to	  feel	  entitled	  to	  my	  work	  with	  little	  interest	  in	  fairly	  
compensating	  me	  for	  it.	  I	  was	  once	  asked	  for	  a	  quote	  to	  illustrate	  an	  entire	  book	  with	  about	  
100	  illustrations.	  When	  I	  asked	  to	  see	  the	  manuscript	  and	  the	  list	  of	  figures,	  I	  saw	  that	  each	  
figure	  had	  multiple	  separate	  parts,	  and	  the	  true	  scope	  of	  the	  project	  was	  over	  500	  







illustrations	  with	  some	  of	  the	  illustrations	  being	  quite	  involved.	  (A	  common	  practice	  of	  
publishers	  is	  to	  equate	  figures	  with	  illustrations,	  as	  if	  combining	  multiple	  illustrations	  into	  
1	  figure	  somehow	  justifies	  paying	  illustrators	  less	  money	  than	  the	  same	  number	  of	  
illustrations	  kept	  as	  separate	  figures.)	  I	  submitted	  my	  quote	  and	  time	  estimate	  and	  in	  reply	  
received	  a	  hostile	  response,	  with	  a	  reprimand	  for	  daring	  to	  suggest	  my	  price,	  and	  an	  offer	  
to	  pay	  $10,000	  total	  (a	  fraction	  of	  my	  quote)	  with	  all	  illustrations	  to	  be	  completed	  within	  6	  
weeks.	  If	  you	  do	  the	  math,	  $10,000	  for	  500	  medical	  illustrations	  is	  $20	  per	  drawing	  to	  
research,	  sketch,	  scan,	  submit	  for	  approval,	  revise,	  produce	  final	  art,	  and	  deliver—and	  that	  
doesn’t	  cover	  the	  cost	  of	  overhead	  (electricity,	  computer,	  rent,	  phone,	  insurance,	  reference	  
materials,	  etc.).	  The	  editor	  was	  irate	  that	  I	  turned	  down	  her	  “generous”	  offer.	  	  
	  
Obtaining	  a	  reasonable	  fee	  for	  illustration	  services	  has	  become	  increasingly	  difficult.	  Prices	  
for	  illustration	  use	  have	  been	  held	  artificially	  low,	  in	  part	  by	  stock	  art	  and	  royalty-‐free	  
images	  on	  Internet	  sites.	  Many	  illustrators	  rely	  on	  the	  licensing	  of	  their	  past	  work	  to	  pay	  
the	  bills.	  Clients	  new	  to	  purchasing	  illustration	  services	  have	  a	  difficult	  time	  understanding	  
copyright	  and	  usage	  terms.	  Some	  people	  who	  request	  an	  illustration	  think	  they	  should	  own	  
the	  copyright	  because	  they	  had	  the	  idea	  for	  the	  illustration.	  Others	  who	  want	  to	  use	  an	  
existing	  illustration	  become	  angry	  when	  told	  they	  need	  to	  pay	  to	  use	  it,	  thinking	  that	  the	  
artist	  was	  already	  paid	  for	  the	  illustration,	  so	  why	  should	  they	  have	  to	  pay	  for	  it,	  too.	  
Ironically,	  those	  who	  complain	  the	  most	  live	  in	  ostentatious	  homes,	  drive	  to	  work	  in	  luxury	  
cars,	  and	  vacation	  in	  Europe,	  but	  paying	  an	  illustrator	  more	  than	  minimum	  wage	  to	  create	  
an	  illustration	  that	  requires	  skills	  that	  not	  everyone	  possesses	  is	  just	  too	  much.	  Other	  
people	  understand	  copyright	  all	  too	  well	  and	  try	  to	  convince	  artists	  to	  transfer	  all	  rights	  to	  
them	  in	  all	  media,	  even	  those	  not	  yet	  invented,	  in	  perpetuity.	  
	  
The	  Internet	  has	  made	  images	  instantly	  available	  with	  the	  click	  of	  a	  button	  and	  has	  changed	  
perceptions	  and	  expectations	  to	  the	  point	  where	  some	  think	  that	  if	  it’s	  on	  the	  Internet,	  it	  
must	  be	  free.	  All	  artists	  (illustrators,	  writers,	  photographers,	  musicians)	  have	  been	  dealing	  
with	  this	  misconception	  for	  years.	  Still,	  the	  idea	  that	  artists	  will	  need	  to	  re-‐register	  their	  
creations	  in	  some	  as	  yet	  undetermined	  registry	  or	  risk	  their	  work	  being	  labeled	  an	  orphan	  
to	  be	  freely—and	  legally—available	  for	  the	  taking	  is	  devastating.	  The	  Copyright	  Office	  
whose	  mission,	  I	  remind	  you,	  is	  to	  “promote	  creativity	  by	  administering	  and	  sustaining	  an	  
effective	  national	  copyright	  system”	  is	  failing	  miserably.	  The	  recommended	  changes	  to	  
copyright	  law	  would	  nullify	  the	  basic	  right	  of	  copyright	  holders	  to	  the	  exclusive	  control	  of	  
one’s	  creative	  work.	  The	  reason	  that	  Congress	  was	  given	  the	  power	  to	  secure	  for	  creators	  
the	  exclusive	  rights	  to	  their	  own	  work	  was	  to	  ensure	  that	  the	  rights	  of	  individuals	  were	  not	  
overpowered	  by	  the	  already	  powerful	  corporations.	  	  	  
	  
I	  have	  given	  much	  thought	  to	  the	  Copyright	  Office’s	  recommendations	  concerning	  orphan	  
works	  and	  mass	  digitalization	  of	  creative	  work.	  To	  let	  my	  work	  be	  orphaned,	  remixed,	  







repackaged,	  aggregated	  for	  the	  masses,	  or	  otherwise	  stolen	  for	  the	  financial	  benefit	  of	  other	  
individuals	  or	  corporations	  runs	  counter	  to	  every	  fiber	  of	  my	  being.	  I	  have	  no	  interest	  in	  
displaying	  any	  of	  my	  art	  on	  the	  Internet	  because	  I	  don’t	  believe	  it	  will	  be	  protected.	  I	  do	  not	  
have	  a	  web	  page.	  I	  do	  not	  post	  to	  Facebook.	  I	  do	  not	  upload	  my	  photographs.	  And	  I	  most	  
definitely	  do	  not	  share	  copies	  of	  my	  illustrations	  or	  fine	  art	  online.	  I	  hope	  at	  some	  point	  that	  
changes,	  but	  under	  the	  current	  climate,	  I	  see	  no	  reason	  to	  share	  my	  time,	  talent,	  and	  
resources	  with	  entities	  who	  will	  exploit	  me.	  It’s	  just	  not	  right.	  
	  
What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  licensing	  
photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
 


Contracts	  that	  require	  an	  artist	  to	  transfer	  all	  rights	  to	  a	  work	  conflict	  with	  the	  ability	  
of	  the	  artist	  to	  earn	  a	  living.	  When	  all	  rights	  are	  transferred,	  the	  artist	  gives	  up	  all	  
future	  earnings	  from	  work	  he	  or	  she	  has	  created.	  In	  addition,	  when	  copyright	  is	  
transferred,	  this	  creates	  a	  situation	  in	  which	  the	  artist	  is	  now	  competing	  against	  
his/herself.	  For	  example,	  Client	  A	  wants	  the	  artist	  to	  create	  an	  illustration	  of	  the	  
coronary	  arteries	  and	  insists	  that	  the	  artist	  transfers	  all	  rights.	  The	  artist	  complies.	  
Client	  B	  also	  wants	  an	  illustration	  of	  the	  coronary	  arteries	  and	  contacts	  the	  artist	  for	  
a	  quote.	  In	  the	  meantime,	  Client	  A	  adds	  the	  artist’s	  work	  to	  their	  online	  catalog	  of	  
illustrations	  that	  they	  license	  to	  3rd	  parties.	  Client	  B	  sees	  the	  illustration	  that	  fits	  
their	  need	  on	  Client	  A’s	  website	  for	  a	  fraction	  of	  the	  cost	  that	  the	  artist	  would	  
charge.	  The	  artist	  loses	  the	  job.	  
	  
The	  Copyright	  Clearance	  Center	  and	  other	  companies	  that	  compile	  and/or	  license	  
visual	  works	  without	  securing	  those	  rights	  from	  visual	  artists	  are	  profiting	  from	  fees	  
that	  rightfully	  belong	  to	  the	  creators.	  Licensing	  fees	  are	  being	  collected	  for	  copies	  of	  
published	  content.	  Some	  of	  that	  content	  includes	  illustrations,	  but	  illustrators	  who	  
hold	  the	  copyright	  for	  those	  figures	  are	  not	  being	  compensated	  for	  these	  additional	  
copies	  of	  their	  work.	  	  
	  


What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  photographers,	  graphic	  artists,	  
and/or	  illustrators?	  
	  


Most	  illustrators	  cannot	  afford	  the	  legal	  fees	  to	  pursue	  an	  infringement	  lawsuit.	  If	  art	  
is	  not	  registered,	  the	  chance	  of	  getting	  a	  lawyer	  to	  take	  on	  an	  infringement	  case	  is	  
not	  good	  because	  the	  ability	  to	  recover	  statutory	  damages	  and	  attorney	  fees	  is	  lost.	  
Even	  with	  the	  art	  being	  registered,	  most	  artists	  need	  to	  find	  an	  attorney	  who	  will	  
work	  on	  a	  contingency	  basis.	  Even	  then,	  the	  artist	  gets	  only	  about	  half	  of	  the	  
settlement	  money.	  
	  







The	  orphan	  works	  policies	  proposed	  to	  Congress	  by	  the	  Copyright	  Office	  
favors	  infringers.	  If	  my	  name	  is	  removed	  from	  my	  illustrations,	  subsequently	  
uploaded	  to	  the	  Internet,	  and	  infringed,	  my	  recourse	  will	  be	  limited	  to	  Small	  Claims	  
Court.	  However,	  after	  the	  time,	  trouble,	  and	  expense	  of	  making	  a	  claim,	  even	  if	  a	  
ruling	  is	  made	  in	  my	  favor,	  there	  is	  no	  enforcement	  if	  the	  infringing	  party	  fails	  to	  pay	  
the	  claim.	  This	  is	  not	  a	  viable	  remedy	  for	  a	  business	  owner.	  	  
	  


What	  are	  the	  most	  significant	  registration	  challenges	  for	  photographers,	  graphic	  artists,	  
and/or	  illustrators?	  
	  


Registration	  can	  be	  cost	  prohibitive.	  I	  have	  not,	  as	  a	  matter	  of	  routine,	  registered	  my	  
work	  with	  the	  copyright	  office.	  The	  time	  it	  takes	  to	  fill	  out	  the	  paperwork	  for	  each	  
illustration	  and	  the	  filing	  fees	  do	  not	  make	  registration	  practical	  for	  large	  numbers	  
of	  created	  images.	  Over	  the	  years,	  I	  have	  registered	  only	  select	  illustrations	  that	  I	  
think	  are	  particularly	  vulnerable	  to	  infringement.	  I	  simply	  cannot	  afford	  to	  register	  
them	  all.	  	  


	  
What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  wish	  to	  make	  legal	  
use	  of	  photographs,	  graphic	  art	  works,	  and/or	  illustrations?	  
	  


I	  have	  seldom	  had	  the	  need	  to	  use	  other	  creators	  photographs	  or	  illustrations;	  
however,	  the	  few	  times	  when	  I	  wanted	  to	  purchase	  limited	  rights	  to	  the	  works	  of	  
others	  on	  the	  behalf	  of	  my	  employer,	  I	  have	  not	  had	  any	  issues.	  I	  treat	  other	  creators	  
with	  the	  same	  respect	  that	  I	  demand	  for	  myself.	  


	  
What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  photographs,	  
graphic	  artworks,	  and/or	  illustrations	  under	  the	  Copyright	  Act?	  
	  


In	  the	  effort	  to	  appease	  the	  appetites	  of	  large	  corporations	  in	  their	  quest	  to	  
aggregate	  and	  control	  large	  bodies	  of	  creative	  work,	  the	  Copyright	  Office,	  needs	  to	  
keep	  in	  mind	  one	  question:	  What	  happens	  if	  creators	  stop	  creating?	  	  
	  
	  


Sincerely,	  
	  
	  
	  


Elaine	  Bammerlin,	  MA	  
Certified	  Medical	  Illustrator	  
	  








Dear Ms Pallante and the Copyright Office staff,


This may not come off as important, but I am only 14. I don't want anyone to think less of me or 
especially of what I have to say, because of my age. However, I do want people of congress to realize 
that what is taking place does not just affect adults who work as artist, but children and teenagers as 
well. Art is a thing that should be appreciated by all even those who don't understand it. 


    No one of any standards has the right to go and claim someones work as their own. It affect's many 
people who use art as a way to survive, and if this goes through they have no survival left. America is a 
free place, but it seems I am loosing my freedom to keep what is truly mine. How 'free' is it for me to 
sign my rights away for something that I work for and put effort into, just for it to be miss used and 
taken from me.


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic, artworks, an/or illustrations?


  Publishers want artist to freely sign away our work. 
  
   Publishers are practically forcing people to sign away their artwork. It is unfair and unjust. We as 
artist, people who work hard to do what they are doing, should have some protection for our work just 
as any corporation or industry has for theirs. 


   An artist could become just a employee of their work, but not the full creator. The rights of said artist 
are limited and practically vanish. The artist should be treated independently and not as a side person 
when it comes to their original creation.


Commissioners will take most of the profit from the artwork. Leaving the artist with little to nothing 
worth of profit. Why should they have the money they work hard for, but people who work just as hard 
or even less get their full required profit.


2. What are the most significant enforcement challenges for photographs, graphic artists, 
and/or illustrators?


  There are many legal fees and lawsuits to be thought about.


   For their art to be protected, some people would have to go to legal terms. For those who could afford 
it, it would cost a great deal of money just for something that should only be in the hands of said artist.
The prices to protect their own creation is ridiculous and unjust. 


   How in any means is it okay to have to go through the troubles of a lawsuit for doing something you 
should enjoy. What ever happened to the phrase ' do what you love and if you can, make a living of it.'?
It's a struggle having to wonder if your art is going to be used against in court at any moment.







3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?


 
         It takes much time and effort.


  A great amount of time would be put into doing this. Time that should be used to draw and do what 
artist are meant to do. But instead it is used to make sure that their art is protected for however long, 
until something like this occurs once again. 
  
   It seems as though the artist could even struggle more through this gap of time loss. The independent 
feeling they had at one point could wither knowing that no matter how hard they try, their life work is 
going to be ripped from their grasps. Shouldn't everyone's work be credited to them and know one else 
claiming the work? 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?


      Less credited for reference use.


   Sometimes artist will use references for their art (I do it occasionally) and sometimes their art is used 
as somebodies reference. I am worried that if my art is used as a reference for someone that I will no 
longer see any credit towards me. Basically throwing out my existence of making the original piece.


  Art will be used and copied by people who don't appreciate the art that their stealing. It will be seen as 
a creation made by someone who is in know way of deserving the credit of such piece. I see it as very 
unfair and not right. If it's not okay to steal someones money, (which they work to make), why should it 
be okay to steal someones artwork (which they work to make)? Stealing is still stealing, no matter what 
the object. So why is a federal offense being promoted?


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphice artworks, and/or illustrations under the Copyright Act?


        To protect artist and their rights.


   I would like for this discussion to end (on a good note of course). Artists should no longer have to 
worry that a situation such as this, could occur once again. It is becoming a large struggle for artist. 
And of course bringing on much stress on many, including myself. Why do we have to go through 
something such as this just for enjoying our passion. It's not hurting anybody, yet we are being hurt for 
it. Stress is unhealthy and I know I am not the only person being stressed by this. 


  So please, help out all artist. Artist who have and are writing for support, and artist who have no voice 
and are fearful of what is to come. We all just want the same outcome. For our art to be OURS and ours 
only. 







 Sincerely, 


      Kait Jefferies


 I want to be the voice of the younger generation. We might be young but we have the same intentions 
when it comes to our passion, our artwork and our freedom.








I'll keep this simple & to the point. I'm a freelance self-
employed photographer (since 1969). I make a living 
shooting photo assignments (editorial, advertising, motion 
picture), licensing the use of my images and selling prints of 
my work in internationally recognized fine art galleries. I 
depend on my ownership of my images to support me and 
pay my bills. I have been a user of registering my Copyright 
since 1978. Since the 'digital revolution' I have seen the 
unlicensed and outright thievery of my images increase a 
thousand-fold. It is extremely difficult to enforce my 
ownership of my own work. 
 
 
 
1. What are the most significant challenges related to 
monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations? 
 
 • It is becoming harder to enforce copyright & 
ownership laws of my work. Individuals & companies 
basically ignore it until forced into court. Most of the 
time this is not cost effective and I do not wish to be a 
policeman for my work. I'm an artist and would prefer to 
spend my energy on that. 
 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? 
 
 • Why is it that I have to provide the relevant facts 
of ownership rather than the persons wishing to use my 
work should understand the laws and contact the owner 
for permission first? It always seems to be after the fact, 
"Gosh, I didn't realize I couldn't steal your work & 
should have to pay for the use of it." 
 







3. What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? 
 
 • I register my images once or twice a year. The 
process works easily for the most part, although it takes 
6-8 months to get the paperwork back; and it's almost 
impossible to contact anyone at the LOC & get a timely 
answer before filing the paperwork. 
 
4. What are the most significant challenges or frustrations for 
those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? 
 
 • Contact the author/owner. In my case it's not that 
hard if you run a search of the image online or a search 
for my contact information. However, it appears that the 
people who use my images without permission don't 
even bother; they simply take. No punishment, no 
penalties. 
 
5. What other issues or challenges should the Office be 
aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? 
 
 • It would be really nice if there was a database of 
images/authors + contact info. 
 
And we might suggest a 6th question of our 
own:  
  
6. What are the most significant challenges artists would 
face if these new copyright proposals become law? 
 
 • It is difficult enough to earn a living these days, 







more so since digital made it easier. Copyright 
protection is probably the only hope that future 
photographers/artists have to help them protect their 
work and make a viable living. 
 
 
Bio: 
 
 Al Satterwhite came to his passion and drive for photography 
quite by accident. Sure that he would become an ace pilot and 
gunning for an Air Force Academy appointment, instead Satterwhite 
landed a high school job as a photographer intern at the St. 
Petersburg Times. All “Top Gun” dreams vanished as he fell in love 
with the imagery and subjects through his new lens in life. 
 
 Majoring in Photojournalism at the University of Missouri, 
Satterwhite studied under the legendary Professor Cliff Edom. He 
participated in the renowned Missouri Photo workshop. Later he 
transferred to the University of Florida to continue his photographic 
studies under the expertise of Jerry Uelsmann. Satterwhite 
photographic style was particularly influenced through his study of 
Harald Mante’s “Photo Design” where he honed his sense of 
composition and the use of color in design. 
 
 Fittingly, Satterwhite began his photographic career back at the 
St. Petersburg Times. After a year he was pegged to become the 
then Governor of Florida, Claude Kirk's, personal photographer. They 
remained friends until Kirk’s death in 2011. After living out of a Learjet 
for the better part of a year and finding politics not challenging, 
Satterwhite quit to freelance as a magazine photographer for the next 
decade on assignment for most major magazines including 
Automobile, Car & Driver, Fortune, Geo, Life, Look, Money, 
Newsweek, People, Playboy, Sports Illustrated, Time, Travel and 
Leisure and others. 
 
 Expanding his photographic horizons, Satterwhite moved to 
New York City in 1980 to launch his own production company for 
advertising. For the next 12 years he was known for his national and 
international advertising campaign work for clients such as American 







Express, Coca Cola, Dole, DuPont, Eastman Kodak, Johnson 
Outboards, Kent International, Molson, Nikon, Oldsmobile, Porsche, 
Polaroid,  R J Reynolds, Saab, Sony, Tuborg, Universal Studios and 
Westinghouse. 
 
 As a respected and diverse artistic photographer Satterwhite 
was engaged by Kodak as a digital imaging consultant for several 
years. He was invited to lecture at Boston University, Brooks Institute 
of Photography, Hallmark Institute of Photography, ASMP, NYU/Tisch 
School of the Arts, and PhotoExpos in Los Angeles and New York. 
His workshops at Dawson College (Montreal), ICP (NYC), Kauai 
Photographic (Hawaii), Maine Workshops, Missouri Workshops, Palm 
Beach Photographic Workshops, Santa Fe Workshops and at his 
studio in NYC were always in high demand. Satterwhite still lectures 
and is a guest workshop leader at various workshops and seminars 
today. 
 
 Satterwhite’s stark black and white imagery and signature style 
of color and design are represented in the permanent collections of 
the Smithsonian National Portrait Gallery, Museum of Fine Arts 
Houston, Santa Barbara Museum of Art, Los Angeles County 
Museum of Art (LACMA), George Eastman House, Polaroid 
Collection, National Museum of African American History and Culture, 
Ft. Wayne Museum of Art, as well as numerous private collections. 
His limited edition 1978 color monograph, Al Satterwhite/California, is 
in the Museum of Modern Art book collection. In 2014 the Ft. Wayne 
Museum of Art dedicated a solo show for Satterwhite presenting his 
iconic imagery of gonzo journalist Hunter S. Thompson at the exhibit 
titled Fear and Loathing on Cozumel. The same year Satterwhite’s 
iconic photograph of Hunter Thompson was included in the important 
Smithsonian show, American Cool. 
 
 Published photographic books include The Cozumel Diary 
(adventures with Hunter S. Thompson in Mexico), Titans (Muhammad 
Ali & Arnold Schwarzenegger), the Racers (the Golden Age of 
endurance motor racing), Carroll Shelby (one of the most iconic 
racing giants of the 60s) and Satterwhite on Color and Design. 
Satterwhite is currently working on a new photographic book titled 
Southern Exposure, featuring his never before published images that 
capture everyday life in the South during the 1960’s and ’70’s.  







 
 Satterwhite’s passion and curiosity in capturing images has 
expanded to motion pictures and television advertising. As a 
Director/Cameraman many of his feature short films have won festival 
awards. Never without a camera in hand, Satterwhite lives in Los 
Angeles with his wife, Valery, and two Zen-Masters, both of them 
cats. 








July 19, 2015 


United States Copyright Office 


RE: Notice of Inquiry on Copyright Protection for Certain Visual Works 


To Whom It May Concern: 


I have been a writer for over three decades, and have recently branched out into photography 
projects. Although the income potential from the latter is, at the moment, small, that potential 
rests upon a simple premise: I created these images, they belong to me, and I get to decide who 
uses them and under what conditions. 


This means that copyright law and the enforcement thereof is the only thing that backs up any 
licensing agreements I make. These agreements, and the income derived from them, are the 
foundation of my business efforts. They are what I sell. The decision about whether or not to 
make these agreements – like the works themselves – belongs to me, and no one else.  


I currently produce a photograph a day, which means I’ll produce, at minimum, 365 visual works 
this year. As a means of building a platform for my nascent business, these works appear, with 
licensing statements appended, on several online venues: Facebook, tumblr, Twitter, and so on. 
The appended licensing statements specify that I do not allow commercial use of these works, or 
derivative works made from them. However, formally registering a work a day is cost prohibitive, 
so they’ll be registered, en masse, at periodic intervals throughout the year. This does not mean 
they are orphaned works until then. Any attempt to sweep these up into a commercial database for 
use by a company would not only be a violation of my stated license, it would also be tantamount 
to stealing income from me, as would any form of extended collective licensing imposed without 
my specific consent. 


The public has no right to use my work, because it’s my work, and I get to make that decision. 
There is no infringement that I would consider to be “good faith” infringement, because only I 
get to decide – specifically, and with deliberate intention – who gets to use my work. No 
derivative works can be made from my work and sold, because, once again, that decision – like 
the work – belongs to me. Exclusively, without question, until I say otherwise. 


Any legislation that impinges upon that ownership and threatens my sole determination 
regarding the use of my work is, quite simply, unacceptable. 


Thank you for your time and attention. 


Sincerely, 


 


Ian Wood 








Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms Pallante:


In reference to the Notice of Inquiry, I am submitting a response to the questions posed by the U.S. 
Copyright Office. I am a professional visual artist and author.


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?


As artists, it is important that we maintain all control over the usage of our work output. Having 
copyright established as soon as a creative work is fixed in a tangible form of expression is vital. This 
allows any creator, regardless of financial status, an initial level of protection for their work. While the 
current filing system's per-registration fee is not necessarily extortionate, if one produces a large 
quantity of work, filing individual copyright status for each work can be cost prohibitive. While the 
ability to file collections is helpful in offsetting that cost, it currently diminishes recovery protections 
for an individual artwork within the collection.


Monetizing work is the only way an artist can survive. Our skills are our livelihood, just as a doctor's 
skills, a plumber's skills, a lawyer's skills &c. are their livelihood. Licensing allows us to ensure a 
consistent stream of revenue for our works, and for that, our ability to retain control over our work is 
paramount. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?


When someone removes a copyright notice, or otherwise obscures or removes our name from the 
work and reproduces it without our consent, not only does it endanger our ability to maintain control 
of our copyrights, it can potentially negate our licensing agreements and cause loss of revenue. The 
proposals the Copyright Office have made to Congress are very concerning, as they would allow us no 
recourse once someone has separated our identity from our work and released it in what would be 
deemed “orphaned work” status. It is difficult enough to enforce our copyrights when a significant 
part of the population already wrongly believes that “if it's on the internet, it's free to use”. Should the 
proposals be adopted, this would only reinforce that misguided thinking.


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?







Forced registration would put an unfair financial burden on content creators. Copyright registration 
should be a tool available to us to help us protect our work should we wish to use it – not a 
requirement in order to establish ownership of that work, and certainly not by for-profit registries 
seeking to maximize their profits at the expense of freelance artists.


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?


With the image searching tools available (Tin-eye, Google, other search engines) it isn't inordinately 
difficult to trace the owner of an image, for the most part. Contemporary illustrators generally have 
some sort of online presence and can therefore usually be traced without much trouble. If a copyright 
law based on an orphan works law were to be implemented, it would make it difficult for content 
creators to be found if a corporation or individual causes an image to be “orphaned” by, for example, 
removing a copyright or artist's signature designation and releasing or re-releasing the image online 
without appropriate accreditation. While a creator may still be able to be found, having a copyright 
law based on an orphan works law would likely reduce the probability that a corporation or individual 
would exercise a reasonable effort to locate the creator(s) if the first result found seems to be an 
“orphaned work”.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?


It is difficult enough currently for artists to protect their rights. Even with the protections currently 
offered by registering works with the Copyright Office, many artists can not afford the costs of 
litigation when their works are illegally used by others. In the case of individual infringers, while an 
artist may win their case, the likelihood of collecting damages, or even recovering the expenses of 
litigation, is low. If it is a corporation who has used the work illegally, the artist is at an even bigger 
disadvantage because the corporation could afford to drag out the case until the artist is bankrupt.  
Proposals suggested currently would make it even more difficult for artists, and would grant too much 
leeway to corporations and unscrupulous individuals to exploit the work of freelance content creators.


Thank you for allowing me the opportunity to share my thoughts on these points with you. I ask that 
you please recommend that visual art be excluded from any orphan works provisions Congress writes 
into a new copyright act.


Sincere Regards,


Mary Layton
ItsMaryHerself@gmail.com
www.marylayton.net



http://www.marylayton.net/






 


 


 


July 21, 2015 


Comments regarding Orphan Works and Mass Digitization 


 


To whom it may Concern: 


 


After reading the proposed changes to the legislation of the 1976 copyright act I have some 


grave concerns. 


 


I would like to relate some of my own experiences regarding copyright infringement and how 


the proposed changes would only make things worse.  I was informed that I had until the 23rd 


of July to submit my concerns and remarks but apparently that was not the case since hearings 


on the matter have already been gaveled closed, even though the Federal Register Vol. 80 No. 


79 Dated, Friday  April 24, 2015/Notices/Docket No. 2015-01 stated as such. 


 


 


 


 I am a photographer and 2 dimensional artist with over twenty years in the field, who 


has had numerous copyright infringements over the years.  I register my works with the 


copyright office but that has not stopped anyone.  The most common excuse heard was, 


“I looked but I could not find your name”.  I do not use my name to register my works; 


my works are registered to my company which does not appear on any signature line 


on either my photographs or artwork.  What your change would do – Since I use a 


company to hold my rights if the entity seeking to use the image did not search under 


the company name but my own, your proposed legislation would show that they had 


done a “diligent search”, when in fact they hadn’t.  I would be out both licensing fees 


and penalties. 


 


 I have had large news and online organizations remove both my copyright information 


and metadata and replace it with their own thereby nullifying my copyright notice 


contained on and in my photographs as well as rendering my work, “orphan” even 


Watercolors and Photography 







though a valid copyright registration exists on the image.  When the news agency is 


contacted they have no knowledge of where the work came from, (from the actual 


events).  This is from an ongoing legal case involving the largest news gathering 


organization in the U.S. as well as the three largest news reporting agencies in the 


nation and others.  What your proposed change would do – As a result numerous 


images would have been made “orphan” by your proposed legislation and giving me 


no recourse or compensation should the infringements that are ongoing continue which 


they surely will.   


 


 I have had unscrupulous individuals take my images claim them for themselves and 


place them in Wiki Commons with attribution to themselves and setting of a common 


license for all to use to hide their actions of copyright infringement.   The result is the 


belief that the image has no copyright and that someone other than the true rights 


holder has the ability to grant the permission to use the image.  What your proposed 


change would do – By your proposed standard the infringer would be able to show that 


they had conducted a “diligent” search.  Though it would be far from “diligent”, and I 


again would be without just compensation for the unauthorized use of my images.   


 


 I have had all of the major online search engines take and use my images as thumbnails 


for numerous searches that have nothing to do with what the actual image depicts but 


something in the name of the image is close to what the search engine wants the viewer 


to see.  My name is removed from the image and other than an obscure warning about 


the possibility that image “may be copyrighted” there is nothing to identify the actual 


owner of the work.  This occurs because many individuals and companies take images 


and alter them to remove the identifying information thus creating an “orphan work” 


where none actually exists.   When the search engines are alerted to this fact I am 


pointed to the Google v. Perfect 10 case.  What your proposed change would do – Since 


the search engine does not list the correct copyright holder, or no copyright holder at all 


any image that is used in the search engines could or would become “orphan works”, 


because you would have no way to identify a rights holder. 


 


 I have used the DMCA with many of the social media sites that are not addressed in 


your proposed changes, and whom are arguably most likely to create the greatest 


confusion and create more “Orphan works” than just about every other digital user out 


there.  Many if not all of the social media sites/users strip either all watermarks or 


metadata or both from images placed on their platform and then hide behind their TOS 


and place all blame with little or no consequence on their user that abuses the copyright 


system.  I have had Pinterest, Reddit, Facebook and others ignore DMCA requests until 


I am forced to have an attorney write them a letter threatening legal action.  What your 


proposed change would do – Make it easier for “Orphan works” to be created.  


 







 


Comments and Observations on proposed changes 


 


 


 


Comments in general; the proposed changes do not make it easier on the copyright 


holder in fact it is just the opposite you have placed the company/user ahead of the rights 


holder.  By leaving the door open for the companies to strip away identifying information 


from the images on their platforms with no consequences, any work placed into the digital 


world is sure to become “Orphan” with little or no consequence to the digital supplier of the 


work.  Your solution as seen below favors the company over the creator.  No industry will 


agree to the standards that the professional creators want and vice a versa. But the copyright 


office recommends choosing the industry/user over the rights holder.  


 


a.  Best Practices 


 


 Advocates in favor of fair use as the sole solution to the orphan works problem often 


emphasize the role of best practices – i.e., documented standards adopted by members 


of an industry (or group of related industries) for how best to apply the fair use 


exception to their professional tasks.  


 


Why only “fair use” as the only solution when many if not most of the issues revolve 


around commercial use? 


 


Why a one size fits all approach rather than the 4 prong approach on a case by case basis?   


 


This one size fits all approach does not take into account that many if not all of the 


current infringements and arguments about infringement revolve around one party receiving 


an enrichment at the expense of the rights holder and not wanting to compensate fairly for that 


enrichment and to claim “fair use” because they believe what they are doing is fair.   


 


Also, as is almost always the case when caught, every one of the infringers wants to be 


treated as if they did nothing wrong and only pay a nominal sum, thereby having little if any 


reason not to moderate/change their behavior.  


  


Congress in its wisdom has maintained that there needs to be some form of deterrent, 


which since most of the laws fall into the civil realm they almost always rely on statutory 


penalties as the deterrent.  When congress wrote and the courts use what is already a 4 prong 


test to determine what is considered “fair use” it takes all factors into account so why change it 


to favor the companies/users that continue to push the boundaries and give themselves the 


right to determine what is fair over the rights holders themselves?   “Fair use” is and should be 







determined on a case by case basis not a one size fits all basis, what is “fair use”  for a library is 


not the same as for a corporation, nor is it the same for a news agency.  It may be “fair use” for 


a news agency to use an image to report on a breaking event, it is not “fair use” to use that 


same image two years later under the guise of maintaining a record of the news event for the 


selling of insurance on their online platform. 


 


 


 


 


Orphan Works 


 


 The Office’s current review of orphan works focuses on the challenges that 


users face when attempting to make use of individual works on a case-by-case 


basis. The Office concludes, as it did previously, that the orphan works problem 


is widespread and significant. As a broad spectrum of participants in this study 


noted, anyone using an orphan work does so under a legal cloud, as there is 


always the possibility that the copyright owner could emerge after the use has 


commenced and seek substantial infringement damages, injunction and/or 


attorney’s fees. While some users certainly may have viable defenses on fair use 


or other grounds, many will choose to forego use of the work entirely rather 


than risk the prospect of expensive litigation. ….. 


 Although the Office is recommending a legislative framework that would limit 


good faith orphan works users’ legal liability, it also examined other potential 


approaches. For example, some stakeholders recommended against 


comprehensive legislation in this area in favor of reliance on fair use. While 


current judicial trends may make fair use appear attractive to some user groups 


at the present moment, the Office found that, in additional to lacking the 


certainty of specific legislation; a fair use-only approach does little to encourage 


users to search diligently for copyright owners. That said, users should always 


have the choice of relying upon fair use in appropriate circumstances, and 


therefore the Office explicitly preserved that option in the draft legislation. …  


 A limitation on liability addresses the needs of both commercial and 


noncommercial actors alike, and appropriately takes into account global 


developments.  It has the benefit of providing considerable legal certainty to 


those users who want or need it for certain projects, while being fully 


compatible with fair use.  In sum, the proposed orphan works legislative 


framework would do the following: 







 


In discussing “Orphan Works”, many “orphan works” are created by the very 


individuals whom now complain about them.  In the rush to make everything available on the 


internet those very same companies gave little or no thought about the consequences of their 


actions, or perhaps they knew exactly what they were doing.  Now that the rights holders have 


figured out how to do the searches necessary to keep up with the advancing technologies the 


companies whom created the problems not only scream foul but are the loudest voices 


demanding reform.  While I agree that true “orphan works” are an issue, many if not most 


works today are not “orphan” and to lump all works that have been either mistreated or 


intentionally mislabeled as the same is not only irresponsible but takes copyright law and flips 


it on its head. 


 


While the Office is recommending a framework to limit legal liability that would be 


akin to agreeing to the fact that now that the companies that have created the “orphan works” 


and want to use them without penalty or problem they should be allowed a pass at their 


misdeeds and not to truly have to deal with the issues that they have created.  And to the 


contrary the “fair use doctrine”, when enforced properly, which most courts seem to have 


gotten right, actually does have the deterrent effect to the missuses of intellectual property. 


  While limiting the liability is good for “both commercial and noncommercial actors 


alike” as well as other entities that CHOOSE to infringe it does nothing to aid in the deterrence 


that Congress has always imposed on those individuals.  Please note I use the word 


“CHOOSE” it is always a choice whether to use something that you know you have the rights 


to and have obtained versus taking the chance that you will be caught using something that 


you have no right to use or publish. 


 


The simplest test is to “follow the dollar”, almost all if not all companies that run the 


internet searches have monetized their platforms to pay the salaries of their employees, they 


sponsor advertising coupled with images that suit the advertiser from the internet companies 


vast library of culled images that they neither own nor have permission to use, they provide 


images to anyone at the click of a mouse whether they have permission to do so or not, they 


provide enough excerpts from books that you can piece the majority of the book together and 


not have to purchase it and they do all of this under the guise of “its best for society”, when in 


actuality it is what is best for their pocket book and all of those examples do not fall within the 


“fair use doctrine”.   Many times it is the end user that ends up paying for these misdeeds not 


the entity that created them.  The reality is they are caught up in a trap of their own design and 


now want you to craft legislation to be released to continue to abuse the legitimate rights of the 


intellectual property holders.   


 


 


 


 







I would like to point out the flaws in what the Copyright office has proposed as a “good 


faith effort” and I will use my own actual experiences to do it, not hypotheticals. 


 


 


 Establish a limitation on remedies for copyright infringement for eligible users who 


can prove they have engaged in a good faith diligent search for the owner of a 


copyright and have been unable to identify or locate him or her; - Problem; When 


copyright information has been striped by either the search engine, news agencies, 


various social media sites, unscrupulous individuals claiming the work etc. how 


then do you determine what is a “good faith effort” especially if the works are 


registered?  There is absolutely no way of identifying the owner.  It guarantees that 


all works on the internet will eventually be “orphan works” and the rights holders 


have lost all control of their property. 


 


 Define a diligent search as, at a minimum, searching Copyright Office records; 


searching sources of copyright authorship, ownership, and licensing; using 


technology tools; and using databases, all as reasonable and appropriate under the 


circumstances;  Problem; Since all identifying information has already been 


stripped a search of the Copyright office is meaningless. 


 


 Require the Copyright Office to maintain and update Recommended Practices for 


diligent searches for various categories of works, through public consultation with 


interested stakeholders; Problem; To define stakeholders and to whom the most 


weight would be given, the rights holder or the user. 


 


 Permit a U.S. court, in its determination of whether a particular search qualifies under 


the statute, to take into account a foreign jurisdiction’s certification that a search was in 


good faith and sufficiently diligent, provided the foreign jurisdiction provides similar 


treatment to qualifying U.S. searches; Problem; Copyright office has already determined 


what a minimum is. 


 In addition to a diligent search, condition eligibility on a user filing of a Notice of Use 


with the Copyright Office, providing appropriate attribution, and engaging in 


negotiation for reasonable compensation with copyright owners who file a Notice of 


Claim of Infringement, among other requirements; Problem; How do you determine 


proper attribution since the work is “orphan” and who determines what is 


“reasonable”.  The copyright office has no metric to judge “reasonable” by, the 


Copyright office has no way of knowing the rights holders costs to create the work.  







The whole scheme relies on the rights holder finding his or her work being infringed 


and having to contact the Copyright office who then becomes sole arbiter over the 


courts.  Thus making the Copyright Office superior to the courts of the United States. 


 


 Limit monetary relief for infringement of an orphan work by an eligible user to 


“reasonable compensation” – the amount that a willing buyer and a willing seller 


would have agreed upon immediately before the use began; Problem; What if the 


rights holder had not wanted his or her work used in the manner that it was used in?  


Where are the penalties to discourage this type of behavior from happening again?  


What if the rights holder disagrees with what the Copyright office determines is 


“reasonable compensation”?  No one size fits all approach works in the field of 


licensing, how one party wishes to use intellectual property will be different from 


another party and billed accordingly.   


 Bar monetary relief for infringements of orphan works by eligible nonprofit 


educational institutions, museums, libraries, archives, or public broadcasters, for 


noncommercial educational, religious, or charitable purposes, provided the eligible 


entity promptly ceases the infringing use; No Problem 


 


 Condition injunctive relief for infringement of orphan works by accounting for any 


harm the relief would cause the infringer due to its reliance on its eligibility for 


limitations on remedies; Problem; The infringer CHOOSE to take or use without 


permission there should be no relief for ones choice of action.  This would be like 


granting an accomplice to murder relief because he/she didn’t understand the 


consequences.  This is neither fair nor equitable to the rights holder and places the 


infringer in a superior position over the rights holder because of the infringers 


chosen actions. 


 


 Limit the scope of injunctions against the infringement of an orphan work if it is 


combined with “significant original expression” into the new work, provided the 


infringer pays reasonable compensation for past and future uses and provides 


attribution; Problem; Again the Copyright office wishes to limit what may be placed 


on the person who chooses to do wrong, assumes that the rights holder wishes to 


continue to do business with the entity that stole its property and believes that 


attribution is a cure all.  There is already within copyright law a mechanism that does 


all of the proposals contained above it is one of the prongs of the “fair use doctrine” if 







the infringing individual meets its test then that individual is not required to pay or 


provide anything to the rights holder. 


 


 Allow a court to impose injunctive relief for the interpolation of an orphan work into 


a new derivative work, provided the harm to the owner-author is reputational in 


nature and not otherwise compensable; Problem; See above 


 


 Condition the ability of state actors to enjoy limitations on injunctive relief upon 


their payment of any agreed-upon or court-ordered reasonable compensation; 


and Problem:  State actors by their nature enjoy/have immunity. 


 Explicitly preserve the ability of users to assert fair use for uses of orphan works.  


Already exists in present law. 


 


All of the above is conditional on “orphan works”, yet if we stopped allowing the 


companies and individuals who are creating these so call “orphan works” to continue to do so 


the proposed changes suggested by the Copyright Office would be superfluous. 


 


 


Mass digitization 


I see no issues with most of the Mass Digitization plan other than this: 


 Require the CMO to collect and distribute royalties to rightsholders within a 


specified period and to conduct diligent searches for non-members for whom it 


has collected payments; Problem; The CMO should not enter into or agree to 


any use of any intellectual property for an entity for which it has no negotiating 


authority. 


 


 Regarding “Orphan Works” and any proposed legislation, if a name can be 


attributed to any work, than that work IS NOT an “orphan work” period.  That person 


or their heirs most likely exist and have a right to just compensation for the use of their 


property. 


   


 This from proposed legislation in 2008 - The Shawn Bentley Orphan Works Act 


of 2008, by unanimous consent.   That bill would have limited remedies where 


the infringer had performed and documented a good faith reasonably diligent 


search before using the work;  the infringing use of the work provided 


attribution to the copyright owner, if known; and the infringing user included 







an appropriate symbol or notice in association with any public distribution, 


display, or use of the work.    The legislation also would have required any 


search to use methods and resources that are reasonable and appropriate under 


the circumstances, including a search of Copyright Office records not available 


online and resources for which a charge or subscription may be imposed. 


 


 I have highlighted the issue that the internet search companies, individuals, 


social media networks and others have all striven to create.  All of the entities I have 


listed go out of their way to remove or alter any identifying names or ownership, 


therefore creating, on purpose, an “Orphan Work”, and now want relief from their 


actions.   


 


 I agree that there are problems with some of the works out there, but most of the 


issues that have been brought to the forefront are the mass usurping of the intellectual 


property, “for the good of society”, or the “if it’s on the internet it should be free”, as 


well as numerous other beliefs out there that intellectual property does not belong to 


anyone.   


 


 


1. Limitation on Liability Model: The Copyright Office’s Recommendation 


a. Applicability to All Categories of Works 


 


 The Copyright Office recognizes that there are special concerns with regard to 


pictorial, graphic, and sculptural works.  Notably, advocates for illustrators and textile 


manufacturers have been persistent since 2006 in pointing out that, because their 


works are rarely made available to the public with copyright information attached – 


either for business or aesthetic reasons or because the information is nefariously 


stripped out – a search, no matter how diligent, is unlikely to be successful.   Thus, 


they argue, orphan works legislation, if applied to commercial uses, will create a 


loophole for bad actors to exploit, without any benefit to visual arts creators and 


owners in terms of increased licensing.   Furthermore, the Office believes that many 


features of the proposed legislation, such as the rigorous search standard and the 


Notice of Use provision, make it less likely that bad actors will find an orphan works 


limitation an attractive shield for their activities. 
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My own personal experience with my copyrighted material shows that bad actors and 


infringers due not check with the Copyright Office now, why would the proposed change 


make things any better, there are no statutory enhancements, in fact just the opposite has been 


proposed a weakening of the one thing that has any detrimental effect the statutory minimums 


as noted in the title. 


 Additionally, developments since 2008 have helped to reduce the obstacles facing 


visual artists in an orphan works context – most notably the development of credible 


visual art registries and a major report and legislative proposal from the Copyright 


Office regarding a small claims mechanism.  As orphan works legislation goes 


forward, the prospect of its enactment may spur increased support for and investment 


in visual arts registries. 


My works are already registered with the Copyright Office, having to pay another 


registry makes no sense, either what I pay the U.S. Copyright Office is sufficient or it is not, 


and since the bad actors and infringers already do not check the Copyright Office why would 


they check elsewhere?  Since the small claims mechanism is only a proposal at this time it has 


had no visible effect on the theft of my works.  The Copyright Office notes that the storage of 


visual records on the PLUS registry is a nominal cost, but in this economic environment that 


cost can increase the cost of your license to the point that you are no longer competitive.  From 


the PLUS registry “Basic PLUS Membership is free, and includes a free listing in the PLUS 


Registry (if you want one)”, even the contributing membership which cost a “small annual 


contribution”, cost not listed, would not have stopped what I point to as my real world 


experience, all my data and information being stripped from my intellectual property, what 


good would the registry be?  I am not alone in the experiences I have related many, many 


photographers and artist experience what I have gone through, am going through only for 


them it is to a much greater extent.  The internet is full of similar stories. 


 In the unlikely but unfortunate event that a work of visual art is erroneously 


claimed by a user to be “orphaned” and a cognizable damages to the owner result, a 


small claims tribunal of the sort recommended by the Office should provide a 


suitable forum for hearing the resulting complaint. Photographers were one of the 


primary constituencies advocating for a small copyright claims system, and the 


Office believes that such a tribunal would be a particularly apt venue for 


determining whether a qualifying search was performed by the user, and other 


questions of compliance with the remedy limitation requirements of an orphan 


works solution. 


 







I was one of the ones advocating for the small claims system, it was not proposed at the 


time, as a part of the “orphan works” issue.  The scheme above does not take into account 


that most infringed upon visual work is not done so, “erroneously”, but it is done 


intentionally.   


The reason that many if not most visual artists advocated for the small claims system is 


the cost of litigation to enforce their copyrights is very expensive, and the bad actors know it.  


 There are websites out there that advocate the ignoring of copyrights to effect change or 


overload the system.  I am not talking about having to enforce against small companies and 


individuals though I as well as many others have to do that as well, we are talking about the 


large companies with resources numbering in the hundreds of millions of dollars that are a 


major part of this.  They know and fully understand that they can, for the most part, outlast 


and outspend a small businessperson like myself when it comes to litigation.  


Again, there is no delineation between a work that is registered and protected and then 


is made orphan by the digital system through all of its machinations and intent, and a true 


orphan work, one that there is or was truly no identification method ever attached to the 


work to begin with.   


 


a. Applicability to All Types of Uses and Users 
 


 Several stakeholders have commented in the recent round of written and roundtable 


participation that they would be comfortable with orphan works legislation only if it 


applied solely to noncommercial uses (e.g., preservation and education) by 


noncommercial users (e.g., libraries, museums, archives, and nonprofit educational 


institutions).   We appreciate that such a restriction might provide a level of comfort 


for rightsholders, but maintain that it is essential to include commercial users and 


uses for two primary reasons. 


Simply put we as the rightsholders determine where and how our property is used as 


guaranteed by the Constitution of the United States.  There has never been an exception for 


the illegal or unauthorized use of intellectual property and there should not be.  A 


commercial entity will always include the cost of research and the cost of the license to obtain 


the use of the intellectual property in the cost of the sale of their goods.  Why would any 


exception be granted to allow a commercial entity the ability to enrich itself over the creator, 


or make the creator subservient to the user? 


 


 The first is that, simply put, nonprofit entities are not the only source of public 


benefit in the creative sector.  To realize the full potential of an orphan works 







system, commercial users such as authors, musicians, documentarians, and others 


must be able to enjoy limited liability for their uses – post-diligent search – of orphan 


works.  As one stakeholder put it, “most documentary and independent filmmakers 


are, of course, commercial users, but that does not diminish their important role in 


our democracy as journalists, storytellers, and historians documenting the American 


experience”.   The second reason is that in many cases a use that begins as 


noncommercial – say, a public television documentary – may become commercial – 


the selling of copies or streams of that documentary after it airs.  In other words, 


while it might be legislatively feasible to limit orphan works legislation to 


noncommercial uses by noncommercial users, this distinction is quite likely to 


break down in practice. 


 


Why in this explanation does it appear that the Copyright office has become an 


advocate or agent for commercial interests that will find it easier to state that they did a 


diligent search and after they are caught, then let the Copyright Office protect them.  Why is 


it assumed that the person or entity whose work is to be deemed “Orphan” wants it used in 


the first place?  At no time should anyone including the Copyright Office presume to think 


for another party, yet here we have the Copyright Office doing that for the betterment of a 


commercial entity. 


  Anyone in the world of filmmaking today understands the importance of a license, 


and the licensee understands that they need to be truthful when representing what they 


intend to do with someone else’s intellectual property.  In what the Copyright Office 


represents above the entity utilizing the intellectual property of another due to “orphan 


work” status which may be the case or not has been granted a right that is superior to the 


creator of the intellectual property.  This will eventually lead to a very chilling effect and 


suppress the creators, not encourage them.  All filmmakers or documentarians know that 


after a program has aired and they are approached to commercially license the product that 


they will need to get further permissions from other rights holders involved and they do so, 


it should not change because someone has used someone else’s intellectual property and 


then when it has commercial value claim that they should be allowed limited liability when 


they broke basic copyright law to begin with, that of not getting permission for use from the 


rights holder.  


This scheme will also breakdown and blur the clearly delineated lines between 


commercial use and non-commercial use.  Once that genie is out of the bottle there will be 


no putting it back in again.  This truly appears as if it is meant to remove all barriers 


between the two in favor of the commercial entity not the creator/rights holder. 







a. Eligibility for Limitations on Remedies 


i. Conditions 


 Users must: (1) if sued for infringement, prove to the court by a preponderance of 


the evidence that they performed a good faith, qualifying search to locate and 


identify the owner of the infringed copyright before the use of the work began; (2) 


file a Notice of Use with the Copyright Office; (3) provide attribution to the legal 


owner of the copyright, if reasonable under the circumstances; (4) include a to-be-


“orphan works” symbol with any public distribution, display, or performance of 


the work; (5) assert eligibility for such limitations in the initial pleading in any civil 


action involving the infringed work; and (6) state with particularity the basis for 


eligibility for the limitations during initial discovery disclosures. 


 


First, I would like to point out number (3) above, if a person or entity is to “provide 


attribution to the legal owner of the copyright” how can the work even remotely be 


considered “Orphan”?  In this day and age just about anyone or anything can be searched 


out and located via the internet.  My own experience shows that organizations and 


individuals will go so far as to alter ownership, change the status of copyrighted works to 


place them in the public domain, and out and out claim ownership of images without 


permission.  Any person or entity coming along after those acts have occurred could easily 


claim and probably prove that they did what would be considered a good faith effort.  


Secondly, who appoints the Copyright Office the arbiter of another person’s personal 


property and to engage in granting permission to use it?  All this does is give the user a free 


pass, the Copyright Office is well aware that for every image, book, audio recording and so 


on out there that is copyrighted and identifiable there are hundreds more that are not, the 


ones that are are usually more expensive to license, the commercial entities/users all know 


this as well, therefor it is in the commercial/user entities best interest to find one not 


registered and seek the permission of a third party, to wit the Copyright Office, on an 


“Orphan works” claim rather than track down the actual owner and get permission.  This 


smacks of an end run around the very heart of copyright. 


By the way we already have a mechanism in the current copyright law that protects 


individuals or entities that are deceived in such a manner and that is called the “de 


minimis” defense that allows the individual to in essence plead that they meant no harm in 


what they were doing or did and the court to recognize it.  There have been a number of 


decisions over the years that clearly point that that defense is used and has been upheld. 


 


 







 


 


I can go on regarding the problems that exist in both the reality of what is being 


proposed and the reality of copyright in the real world.  I do not want the importance of this 


issue to be lost in a long and boring recitation of facts and counter facts that have been 


argued for over 9 years.  The real world implication of what is being propose here will take 


over two hundred years of copyright law and turn it on its ear. 


 


I believe that there is a legitimate concern regarding true “orphan works”, but not 


works that are artificially created or caused to be “orphan” and that has been going on 


intentionally by many individuals, companies and corporations.  Too much has been made 


of the users and protection of the user, but what about how much is being and has been 


eroded from the creator.  Yes, the copyright laws of this country are meant to foster and 


engender creation and as the Constitution states, “to promote the progress of science and 


useful arts, by securing for limited times to authors and inventors the exclusive right to their 


respective writings and discoveries."   Nowhere in that clause does it grant the user 


exclusive rights to use a creators work at all with or without permission. 


 


At every juncture and major decision the Supreme Court of the United States has held 


the interest of the creator over that of the user, what has been proposed here moves to turn 


that on its head. 


 


I believe that Congress can address the issue of ‘Orphan Works” without rewriting the 


existing laws, and I do not believe that the Copyright Office should be granted the 


expansion of the authority it seeks, one need only look at what has occurred with the FCC to 


see where a grant of that authority will end up.   


Only it will be worse, the small creators that do not have the financial means or cannot 


organize to create a union for lack of a better term will lose out and be left out of the 


discussion much like they have been here.  Very few small business owners like myself can 


afford to travel to Washington D.C. to take part in the discussions that were held, we cannot 


afford to hire the lobbing firms that companies like Google, AP, Yahoo, Bing and many 


others hire to advocate their positions and the Copyright office takes their testimony and 


lists it as a stakeholder agency over the many hundreds of thousands of small business who 


have seen their livelihood either ended or eroded and feel that they no longer have a voice.  


 


 







 


 


Maybe it is best if we remember what copyright ownership is, 


 


 Subject to sections 107 through 122, the owner of copyright under this title has the 


exclusive rights to do and to authorize any of the following: 


(1) to reproduce the copyrighted work in copies or phonorecords; 


(2) to prepare derivative works based upon the copyrighted work; 


(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or 


other transfer of ownership, or by rental, lease, or lending; 


(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 


motion pictures and other audiovisual works, to perform the copyrighted work publicly; 


(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 


pictorial, graphic, or sculptural works, including the individual images of a motion picture 


or other audiovisual work, to display the copyrighted work publicly; and 


(6) in the case of sound recordings, to perform the copyrighted work publicly by means 


of a digital audio transmission.  Emphasis added. 


  


 


 


 


 


I welcome the opportunity to further discuss this if you would like. 


 


 


Very Respectfully, 


 


 


 


Kevin E. Pack 


K.E. Pack Watercolors 


K.E. Pack Photography  



https://www.law.cornell.edu/uscode/text/17/107

https://www.law.cornell.edu/uscode/text/17/122






To Anyone Who Can Help, 


I’m writing to express my opposition to Orphan Works copyright, and to request, as before and 
always, that copyright is automatic and that it belongs to the creator. 


Myself and many of my friends are artists and photographers, mostly digital, and mostly online. 
Anyone who works in that realm knows how easy it already is for your work to go viral, stray far 
away from the source, and then be used by others, even by corporations (Hot Topic comes to 
mind as a regular offender) for profit. And then for those corporations to hide their gross 
miscondunct under “Oh, sorry, we didn’t know it was yours.” Which, luckily, right now is not a 
legal defense. 


The Oprhan Works copyright act would make it easier for those with lawyers and money and 
access to take advantage of the works and effort of those without, to turn this from a shady 
business practice into a proactive business model. To steal the works of children and of the 
those just beginning in the industry to make money, or to steal the images of families and 
individuals that go viral to do the same. 


I am all for broadening the pool of the public domain, but I am for doing so by shortening the 
period a copyright remains attached to a person or corporation, not by adding a gatekeeping 
rule to copyright law so we don’t have to protect those who are already least likely to be 
protected. 


John Green recently (accidentally) profited off the artwork of a teenage girl, whose work was 
misattributed to him and then sold at his store where he made money off of it. When he realised 
what had happened, he apologized and paid her back and made it up to her, but your Orphan 
Works law would have made selling the work of an unknown author arguably legal, so a grown 
man with plenty of resources making money that belonged to a teenage girl would have had a 
legal defense for doing so. 


That’s not okay. That’s what copyright law is meant to prevent. That discourages creation and 
innovation among normal people, and encourages laziness and plagiarism among corporations. 


Please rethink these laws. 


Thank you, 
Jessica Flesher








	  


	  


July	  21,	  2015	  


	  


Maria	  Pallante	  
Register	  of	  Copyrights	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  SE	  
Washington,	  DC	  20559	  


RE:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  


Dear	  Maria	  Pallante,	  Register	  of	  Copyrights	  and	  Staff, 


Thank	  you	  for	  allowing	  me	  to	  voice	  my	  concerns	  regarding	  the	  future	  of	  copyright	  protection.	  	  
I	  am	  a	  creator	  of	  visual	  imagery,	  a	  self-‐employed	  photographer,	  and	  have	  been	  in	  the	  business	  
of	  creating	  images	  and	  licensing	  subsequent	  rights	  to	  those	  images	  since	  1987.	  I	  have	  won	  
national	  and	  international	  recognition	  for	  my	  original	  work.	  Copyright	  is	  the	  basis	  of	  my	  income	  
and	  ability	  to	  support	  my	  business.	  It	  is	  the	  only	  way	  I	  have	  to	  protect	  the	  accuracy	  and	  integrity	  
of	  my	  work,	  and	  to	  negotiate	  an	  appropriate	  fee	  for	  re-‐licensing.	   


The	  biggest	  challenge	  to	  monetizing/licensing	  my	  work	  is	  to	  keep	  control	  of	  where	  it	  appears	  
and	  who	  uses	  it,	  and	  to	  keep	  my	  copyright	  notice	  and	  contact	  information	  associated	  with	  the	  
work.	  I	  routinely	  attach	  metadata	  to	  my	  electronic	  image	  files	  -‐	  that	  metadata	  is	  routinely	  
erased	  by	  every	  website	  the	  image	  appears	  on.	  I	  require	  that	  my	  name	  and	  copyright	  
information	  be	  included	  with	  the	  image	  by	  my	  client	  -‐	  they	  will	  do	  so,	  but	  often	  the	  image	  is	  
appropriated	  by	  someone	  else	  and	  that	  information	  is	  cropped	  off.	  I	  always	  sign	  my	  work	  within	  
the	  image	  area,	  essentially	  a	  watermark	  -‐	  but	  there	  are	  multiple	  companies	  with	  software	  and	  
tutorials	  instructing	  users	  how	  to	  erase	  watermarks.	  There	  is	  nothing	  I	  can	  do	  to	  prevent	  my	  
work	  from	  being	  ‘orphaned’.	   


If	  the	  Copyright	  Office	  is	  sincere	  about	  protecting	  rights	  of	  creators,	  it	  should	  make	  it	  illegal	  to	  
remove	  a	  watermark,	  illegal	  to	  remove	  metadata,	  illegal	  to	  remove	  copyright	  information,	  and	  
also	  illegal	  to	  mass	  digitize	  any	  works	  not	  in	  the	  public	  domain	  without	  written	  permission	  from	  
the	  creator,	  all	  with	  stiff	  financial	  penalties.	  The	  Copyright	  office	  should	  make	  all	  of	  its	  registered	  
images	  searchable	  by	  image,	  not	  just	  by	  textual	  data.	  If	  Google	  and	  Bing	  can	  do	  it,	  so	  can	  the	  
Copyright	  Office.	  In	  addition,	  the	  suggestion	  of	  a	  text-‐based	  ‘Notice	  of	  Use’	  of	  a	  work	  assumed	  
to	  be	  ‘orphaned’	  would	  be	  useless.	  The	  only	  real	  protection	  for	  creators	  is	  to	  eliminate	  the	  
concept	  of	  orphan	  works	  altogether.	  No	  work	  is	  an	  orphan,	  it	  all	  has	  been	  created	  by	  someone,	  
even	  if	  a	  ‘potential	  user’	  doesn’t	  know	  who	  it	  is.	   







	  


	  


I	  have	  registered	  much	  of	  my	  work	  with	  the	  US	  Copyright	  Office,	  and	  have	  submitted	  paper	  
published	  versions,	  as	  well	  as	  electronic	  files	  for	  work	  unpublished	  at	  the	  time	  of	  registration.	  
The	  Copyright	  Office	  has	  these	  records	  and	  all	  of	  the	  associated	  images.	  If	  there	  is	  to	  be	  a	  
clearing	  house	  for	  image	  searches,	  it	  should	  be	  the	  Copyright	  Office,	  with	  no	  additional	  fees	  or	  
labor	  required	  of	  the	  creator.	  It	  would	  be	  physically	  impossible	  for	  me	  to	  re-‐register,	  scan	  or	  
photograph	  the	  hundreds	  of	  images	  I	  have	  created	  over	  the	  years.	  In	  many	  cases,	  I	  no	  longer	  
have	  the	  published	  work,	  or	  the	  original	  art,	  even	  though	  I	  own	  the	  copyrights.	  A	  requirement	  to	  
resubmit	  all	  of	  my	  work	  to	  a	  different	  registry	  would	  be	  devastating	  to	  my	  ability	  to	  claim	  
ownership	  and	  therefore	  license	  any	  work	  in	  the	  future.	  Even	  the	  PLUS	  registry	  under	  
development	  appears	  to	  be	  utilizing	  metadata	  and	  watermarks	  -‐	  both	  identifiers	  that	  are	  useless	  
currently	  to	  protect	  ownership	  information.	   


I	  am	  very	  troubled	  by	  the	  overall	  tone	  of	  the	  proposed	  language	  that	  ‘potential	  users’	  rights	  are	  
equivalent	  to	  those	  of	  creators.	  They	  are	  not.	  If	  I	  as	  the	  creator	  do	  not	  want	  my	  image	  licensed	  
beyond	  the	  original	  use,	  re-‐used,	  re-‐purposed,	  re-‐imagined,	  re-‐combined,	  that	  is	  my	  
prerogative.	  If	  I	  want	  to	  sell	  an	  image	  once,	  then	  let	  it	  collect	  dust,	  that	  is	  my	  choice	  -‐	  it	  is	  not	  
the	  right	  of	  the	  ‘potential	  user’	  to	  claim	  otherwise.	  Some	  of	  my	  clients	  have	  purchased	  exclusive	  
rights	  to	  the	  work	  and	  this	  proposal	  would	  put	  their	  investment	  in	  jeopardy	  as	  well.	  If	  I	  want	  to	  
create	  an	  image,	  put	  it	  on	  my	  website,	  and	  never	  license	  it	  at	  all,	  it	  is	  also	  my	  choice.	  ‘Potential	  
users’	  do	  not	  have	  rights	  to	  my	  images,	  I	  do.	  If	  a	  ‘potential	  user’,	  individual	  or	  company,	  wants	  
to	  further	  their	  business	  by	  using	  imagery,	  and	  can’t	  find	  an	  image	  they	  can	  legally	  use,	  then	  
they	  can	  do	  what	  individuals	  and	  companies	  have	  done	  for	  the	  decades	  before	  electronic	  file	  
sharing	  -‐	  commission	  a	  new	  one,	  and	  keep	  photographers	  working.	  	  


	  


 


Sincerely,	  	  


Ron	  	  Stewart	  
Director	  Photographer	  
ron@ronstewartpictures.com	  
www.ronstewartpictures.com	  
Ron	  Stewart	  Pictures	  
29C	  Pacific	  Ave.	  Box	  450	  
Surfside,	  CA	  	  90743	  


	  


	  








Hello, 


My name is Sydney Cook. I am a freelance illustrator. I have not been out of school long, and I currently 
promote myself primarily through the internet, which is how I find most of my work, so this is my 
perspective as someone who is new to finding work in my area of interest.  


I attended both a visual arts high school and an art and design college. I have written and self-published a 
few comics as well as miscellaneous other thing. I have also had my illustrations published in a few books 
and comics, and I work in animation, as well. I am steadily gaining traction as a freelance artist, but I 
have not been able to make it my primary source of income yet, which is my goal. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
Honestly, the internet itself is probably the greatest challenge. It is a great way to expose your work 
all sorts of people all over the world, but it also allows the same people easy access to it. It has 
become increasingly easier to simply download any digital image and use it for your own purposes. 
Other people or companies downloading, reposting, and profiting off of an artist’s work without their 
permission is probably the biggest challenge that freelancers face, because we do not have the benefit 
of a larger, more vigilant organization to stand up for our personal or self published work. The major 
problem with this is that when reposting or illegally selling someone else’s work, the guilty party 
often erases signatures, URLs, copyright information, or any other contact information that may have 
been present on the work, which is not only extremely disrespectful, but reduces the exposure that 
the artist would have received if their work had just been obtained through proper channels. It quite 
literally ruins out livelihood, especially if you are a relatively unknown, independent artist. 
  
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 
In the instances mentioned above, many people do not even know how to deal with these other 
entities that have staked some sort of claim on their work and it can be frustrating and difficult to get 
in contact with them. This problem has become a bit easier to deal with as most offenders sell the 
work on the internet, and any online store or printing site can be notified with relative ease and will 
normally take the listing down without much fuss. Personally, I think the biggest problem is actually 
awareness of what copyright law is. A lot of artists themselves do not even know what rights they 
have in terms of copyrighting their own work. It is not a thing frequently taught in school, and even 
when it is, it may be extremely outdated. I attended a visual arts high school, and one day our 
teachers sat us down and briefly talked about copyrighting our work and the horrors of what happens 
if you don’t, but it was a terribly outdated view of what copyright is and how to deal with offenders. I 
had a stellar professor in my senior year of college who taught a class basically only on copyright 
law, contracts, and licensing for freelance illustrators, and it really improved the way that I am able 
to deal with people interested in my work, and it really improved the how I look at profiting from the 
thing I am most passionate about. 
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
Simply the sheer volume of work produced. This may be especially true for photographers, but it also 
applies to illustrators and graphic designers. I run a blog where I post a lot of sketches and half-
finished works. They’re all things that I would not consider publishing or selling in such a raw state, 







but people like them, and it sort of helps me keep interest up in between creating larger works. I do 
not care so much about the sketches as art, but rather as about my intellectual property. I am mostly 
concerned about how orphaned works will change my rights to my own intellectual properties, 
because a lot of the ideas I post are not registered. They are not complete ideas yet. They are not 
sellable to me, but I do post hundreds of them, and I am not fond of the idea of having to register a 
rough idea just to make sure someone else could not use it first. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 
Money. Time. As long as you have either of these, buying a limited license to an artist’s work really 
isn’t that hard. There are a lot of stock photo and clip art websites (and I supposed physical 
catalogues are still around as well), and if you don’t find what you want there, you only need to find 
an artist who can give you what you want—but art costs time, and art costs money. But this also 
comes back to what I was saying earlier: that artists should really be better educated about copyright 
law, because a lot of us do not really understand what it means to license your work out to someone 
else and it may be difficult to deal with people who are not properly educated. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
I feel like these issues are not such a big deal for companies or artist agencies since they will 
copyright your work for you, but if you do not have the benefit of working for either, it becomes 
another obstacle in the path of publishing your work. 
 
Honestly, I understand why copyright law should be updated, and I know the type of 
person/company that would support the orphaned works act, but I think that it is completely 
irresponsible, and instead of having non-creators step up to the plate, it will make artists pick up the 
slack for something that they’ve already poured countless hours of work into. I feel like, there are 
enough implications in the change that people will be able to terribly abuse artist’s livelihoods, and it 
will even effect the way they express themselves. Hobbyists that don’t even want to make profit form 
their work may not be comfortable with having to buy the rights to something they created for fun or 
relaxation, just to ensure that other people don’t profit off of it. I don’t want to have to buy the rights 
to something that I created.  
 
So, I appeal to you, please do not pass the orphaned works act. It can only do harm. 
 
Sincerely, 
Sydney Cook 
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BEFORE THE 


U.S. COPYRIGHT OFFICE 
 


 
 


Copyright Protection for Certain Visual 
Works 


 


Docket No. 2015-1 
 


 
 


COMMENTS OF THE COPYRIGHT ALLIANCE 
 
Introduction and Background 


The Copyright Alliance welcomes the opportunity to provide the U.S. Copyright 


Office with comments on how certain visual works, particularly photographs, graphic 


artworks, and illustrations, are monetized, enforced, and registered under the Copyright 


Act. 


The Copyright Alliance is a non-profit public interest and educational 


organization that is supported by over forty entities comprised of individual artists and 


creators, as well as the associations, guilds, and corporations that invest in and support 


them. Besides these institutional members, we represent more than 15,000 individual 


“One Voi©e Artist Advocates” who give their personal time and creativity to support our 


work.  


Among the diverse types of copyright owner and creator groups represented by 


the Copyright Alliance are many of the most vibrant visual art membership organizations 


in the United States, including the American Photographic Artists, the American Society 


of Media Photographers, the Graphic Artists Guild, the National Press Photographers 


Association, and the Professional Photographers of America. Additionally, the Copyright 


Alliance represents Getty Images, a leader in stock imagery licensing, as well as a wide 
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array of organizations and companies that regularly engage in uses and licensing of visual 


works—publishers, journalists, filmmakers, record labels, and others. In representing 


individual creators, major licensing entities, and users of visual works, the Copyright 


Alliance is in a unique position to provide a balanced perspective on the challenges and 


opportunities presented by the digital world to both creators and consumers of visual 


imagery. 


While all creators face challenges in the digital environment, visual artists face 


specific challenges due to the nature of their works, how they are used, and public 


perceptions about both the value of imagery and the various legal issues related to the use 


of imagery. Image licensing is a growing business. At the same time, more amateur 


photographers are taking photographs than ever before.1 Professional creation of images 


continues to play a vital role in capturing our experiences and understanding our world, 


while driving the technical innovations related to image capture, meta-tagging, and 


distribution that benefit the general public.2 Likewise, amateur photography drives social 


media uses and allows individuals to share their experiences with friends and family in 


new, interactive ways. 


At the same time, the livelihoods of professional visual artists are being 


threatened in a variety of ways:  


• Existing registration procedures are not optimized for visual imagery. This leads 


to many artists electing to not register their works. 


• Visual works are more easily infringed online than any other type of work, due to 


the ease in which images may be uploaded or downloaded, the ubiquity of 


services that automatically strip out metadata, and the availability of right-click 


copy and save functionality. 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 COORDINATION OF EUR. PICTURE AGENCIES, IMAGE PROVIDERS CALL FOR BETTER 
PROTECTION OF CREATIVE WORKS ONLINE 3 (2015) [hereinafter “CEPIC”] (“[I]n the first 
170 years of photography up to the year 2000, it is estimated that 85 billion images were 
taken. In 2014 alone, thanks to an estimated 7.3 billion camera phones, almost 1 trillion 
photos were taken.”). 
2 Id. at 4. 
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• High barriers exist to effective enforcement of copyrights for visual works 


because the costs of bringing a successful enforcement action under federal law 


typically exceed the damages available for infringement of an individual work. 


Copyright exists in part to sustain professional authorship. The Copyright Office 


should keep this principle in mind as it examines these issues and focus in particular on 


those challenges that impair the ability of visual artists to sustain a livelihood.  


The public benefit of copyright lies not just in having access to content, but in 


having access to high quality content created by professional artists who develop their 


craft, invest in their skills, and build an audience over time.3 It is thus important that 


copyright acts to sustain a professional creative class of artists. While new technologies 


have enabled a new class of user-generated content, the investments in equipment, 


production value, and training that go into producing professional quality visual works 


necessitates a robust copyright regime that supports professional creators.4 Likewise, 


innovative companies like Getty Images invest resources in developing tools to connect 


high quality images with users—including its new Embed program which allows non-


commercial users to embed many Getty images on their websites, blogs and other online 


venues for free.5  


 We urge the Copyright Office to bear in mind the important contributions of 


professional creators and distributors of imagery as it evaluates the ways in which the 


registration, monetization, and enforcement of copyright in visual works can be 


improved. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Jon M. Garon, To Promote the Progress: Incentives, Exclusives, and Values to Build a 
More Perfect Creative Culture, 40 OHIO N.U.L. REV. 467, 494-95 (2014) (“Since the 
public ultimately benefits most from those works that develop the critical new ideas most 
effectively and those that influence the aesthetics of their age most powerfully, the focus 
should be on the professional authors who can invest the time and effort to hone their 
crafts and build a powerful body of work.”). 
4 Sean M. O’Connor, Creators, Innovators, and Appropriation Mechanisms, 22 GEO. 
MASON L. REV. 973, 989-91 (2015) (“Thus the issue is not whether people will create 
new songs and other content without appropriation mechanisms such as copyright, but 
whether they can produce them to the degree we (and they) would like.”). 
5 GETTY IMAGES EMBED PROGRAM, http://www.gettyimages.com/embed (last visited July 
13, 2015). 
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1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


Visual artists are facing challenges to their ability to exploit their works 


commercially because of a variety of emerging practices that fail to respect their 


copyrights. 


Full-size image search. Full-size image search is becoming a substitute for the 


licensing of images online and is reducing incentives for entities such as magazines, 


newspapers, and website creators to commission or license works.6 Some search engines 


no longer merely display tiny thumbnail previews that lead to the source-website, but 


rather, display full-size images in high resolution and use images in contexts other than 


just related to search.7 This is not only a challenge for visual artists but also, as discussed 


below, for users and licensors of images as well as for the general public at large.  


There is currently a $7.5-8 billion market for visual content commissioned or 


licensed by users.  Many of the customers licensing works are small and medium-sized 


businesses that depend on powerful imagery to engage audiences and build traffic to their 


sites.8 Search and aggregation services that frame and in-line link full-size images 


undermine the investments in creating and distributing visual works. 9 They undercut the 


marketing and search engine optimization efforts of licensed users of images by steering 


traffic away from their sites and instead keeping users within the search engine results. 


And they divorce such works from the broader context that users and licensors place 


them in, to the ultimate detriment of the general public.  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6Press Release: CRC, Copyright Alliance, host Briefing on Challenges to Photography in 
the Digital Age, COPYRIGHT ALLIANCE (Apr. 30, 2014), 
http://copyrightalliance.org/2014/04/press_release_crc_copyright_alliance_host_briefing
_challenges_photography_digital_age (“Search results have gone from providing 
direction to, to becoming a complete substitution for licensed content. Once an image is 
displayed in high resolution large format, there is nothing more to share from the content 
owner.”).  
7 CEPIC, supra note 1, at 14. 
8 Innovation in America (Part I): The Role of Copyrights: Hearing Before the Subcomm. 
on Courts, Intellectual Prop., and the Internet of the H. Comm. on the Judiciary, 113th 
Cong. 52 (2013) (statement of John Lapham, Senior Vice President, General Counsel of 
Getty Images). 
9 CEPIC, supra note 1, at 5. 
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Public display and public distribution. Likewise, in-line linking and framing 


allows companies to exploit images and, at least in some jurisdictions, circumvent 


liability.10 Though the public display right deals with the right to transmit or otherwise 


communicate to the public by means of any device or process, in-line linking and framing 


allows a site to make high resolution images available without even relating back to the 


original site authorized to display the image.11 


Expansion of Fair Use. The doctrine of fair use has in recent years been read 


expansively by courts to excuse uses traditionally licensed by visual artists, such as the 


creation of derivative works. For example, the Second Circuit said in Cariou v. Prince, 


“[t]he law imposes no requirement that a work comment on the original or its author in 


order to be considered transformative, and a secondary work may constitute a fair use 


even if it serves some purposes other than those identified in the preamble to the 


statute.”12 By validating the appropriation of entire photographs to create new works that 


in many cases add very little original expression or commentary, the Second Circuit 


drastically undermined visual artists’ ability to explore new markets for their works—


instead awarding those markets to others who took no role in the creation of the original 


work.  


All of these activities are damaging visual artists’ ability to monetize and license 


their works, especially on the Internet.  


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 Id. at 6 (“To an increasing extent, framing is replacing the upload of content like 
images. Rather than pay to license, store and display large-size images, Google and 
others simply take what they want via framing and thus avoid the costs.”); see Perfect 10 
v. Amazon.com, Inc., 508 F.3d 1146, 1159 (9th Cir. 2007) (“[T]he owner of a computer 
that does not store and serve the electronic information to a user is not displaying that 
information, even if such owner in-line links to or frames the electronic information.”). 
11 COPYRIGHT ALLIANCE, COMMENTS IN RESPONSE TO STUDY ON THE RIGHT OF MAKING 
AVAILABLE; REQUEST FOR ADDITIONAL COMMENTS, 3-4 (2014) (quoting Nancy Wolff 
(PACA: Digital Media Licensing Association)). 
12 Cariou v. Prince, 714 F.3d 694, 706 (2d Cir. 2013). 
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2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 


Most visual artists simply cannot enforce the copyrights in their works. Visual 


works are, by their nature, a high volume-low individual value enterprise, meaning that 


most individual licensed uses are of relatively small economic value. This leaves creators 


of such works without recourse when their works are infringed because the costs of 


bringing a claim in federal court will almost always exceed the expected licensing 


revenues and damages which might be recovered. As the Copyright Office noted in its 


Small Claims report, few attorneys will take cases expected to yield damages less than 


$40,000, leaving most infringements of visual works practically unenforceable.13 


Even if a visual artist could afford to bring a federal copyright infringement case, 


visual artists may face challenges identifying alleged infringers or site operators. This is a 


result in part of the public Whois system for gTLD registrations and a completely 


unregulated proxy registration system.14 Current efforts by ICANN to develop and 


implement an accreditation framework for proxy and privacy services are a step in the 


right direction. 


Tools outside of litigation in federal court are likewise inefficient for protecting 


works of visual art online. For instance, the Digital Millennium Copyright Act safe 


harbors15 have paved the way for a diverse marketplace of online services, but have left 


copyright owners without efficient and effective remedies when their works are posted 


online without authorization. Although the safe harbors were designed to preserve 


“strong incentives for service providers and copyright owners to cooperate to detect and 


deal with copyright infringements that take place in the digital networked 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13 U.S. COPYRIGHT OFFICE, SMALL CLAIMS REPORT 25 (2013) (“The median for the 
responses thus indicated that an attorney would not file an uncomplicated copyright case 
in federal court unless the value of recovery was in the $40,000-$49,999 range.”). 
14 See, e.g., Stakeholder Perspectives on ICANN: The .Sucks Domain and Essential Steps 
to Guarantee Trust and Accountability in the Internet’s Operation: Hearing Before the 
Subcomm. on Courts, Intellectual Prop., and the Internet of the H. Comm. on the 
Judiciary, 114th Cong. (2015) (statement of Steven J. Metalitz, Counsel, Coalition for 
Online Accountability). 
15 17 U.S.C. § 512 (2011). 
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environment,”16 courts have construed them in ways that often give service providers 


incentives to turn a blind eye to potential infringement.17 Individuals in particular cannot 


find relief through the DMCA given the immense scale of infringement and the speed at 


which visual works can be copied and uploaded to sites even after they have been subject 


to a DMCA notice. 


3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 


Registration of copyrighted works provides many important benefits to creators 


and users of works alike, such as providing important remedies to authors and creating a 


more robust public record of copyrighted works. In order to maximize the benefits to the 


public, registration of works should be made easy and seamless for visual artists. 


First, the registration process itself and the deposit requirements do not easily 


integrate into an artist’s workflow. Many professional visual artists can easily create 


thousands of works a week. The current registration and deposit system imposes time 


consuming obligations on such artists and requires the transmission of many terabytes of 


data should an artist decide to register all of the works he or she might produce in a year. 


While group registration is an attractive option for high volume creators that are 


interested and able to complete a submission,18 basic group registration is currently 


unavailable electronically, and it is not available at all to artists other than photographers, 


such as graphic artists and illustrators. Moreover, group registration is not always the best 


alternative for registrants who would prefer to take advantage of the benefits of single 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 H.R. Rep. 105-796, 105th Cong., at 72 (1997) (Conf. Rep.). 
17 See, e.g. Viacom Int’l, Inc. v. YouTube, Inc., 676 F.3d 19, 35 (2d Cir. 2012) (finding 
§512(m) is incompatible with a broad common law duty to monitor or otherwise seek out 
infringing activity based on general awareness that infringement may be occurring); 
Capitol Records, LLC v. Vimeo, LLC, 972 F. Supp. 2d 500, 523-24 (S.D.N.Y. 2013) 
(adopting the reasoning in Viacom to hold that plaintiff did not establish willful blindness 
of specific instances of infringement at issue despite strong evidence that defendant 
adopted a policy to ignore the legality of content on its site).  
18 AM. SOC’Y OF MEDIA PHOTOGRAPHERS & PROF’L PHOTOGRAPHERS OF AM., JOINT 
COMMENTS IN RESPONSE TO COPYRIGHT OFFICE FEES 2012-2013 NOTICE OF PROPOSED 
RULEMAKING 3 (2012). 
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work registration to maximize protection and potential remedies, and facilitate 


searchability of their works/registrations.  


Additionally, rising registration fees are burdensome on independent visual artists 


who generally produce a high volume of works but earn small incomes.19 Photographers, 


graphic artists, and illustrators typically retain the copyrights to their work and make their 


income through exclusive and non-exclusive licenses. An affordable registration system 


is critical to these visual artists, who need to register their works to have any hope of a 


remedy in the event they are infringed.20 


These challenges are magnified by the fact that visual artists have to distinguish 


between published and unpublished works when registering,21 a distinction that is 


currently not well-defined and can be confusing for visual artists whose work product is 


voluminous. For photographers, who often create hundreds of works in a single session, 


this type of fee schedule makes registration unnecessarily challenging and time 


consuming. It is also impractical for illustrators and graphic designers, who often create 


and share with clients many rough drafts and revisions from the beginning of a project to 


the final, published illustration or design.22 There are many reasons why graphic artists 


should retain the rights to the preliminary works;23 however, the inability to register final 


art and all other art on the same project together makes this task more onerous. 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19 AM. PHOTOGRAPHIC ARTISTS, COMMENTS IN RESPONSE TO COPYRIGHT OFFICE FEES 
2012-2013 NOTICE OF PROPOSED RULEMAKING 1 (2012) (“The overwhelming majority of 
professional photographers are one-person businesses and earn well less than six figures, 
with many having incomes of $50,000 or less.”).  
20 GRAPHIC ARTISTS GUILD, COMMENTS IN RESPONSE TO COPYRIGHT OFFICE FEES 2012-
2013 NOTICE OF PROPOSED RULEMAKING 3 (2012). 
21 Copyright Office Fees Rule, 37 C.F.R. § 201.3 (2015). 
22 GRAPHIC ARTISTS GUILD, COMMENTS IN RESPONSE TO COPYRIGHT OFFICE FEES 2012-
2013 NOTICE OF PROPOSED RULEMAKING 3-4 (2012). 
23 Id. For instance, it is often the case that clients who mistakenly presume they have the 
right to use preliminary drafts or alternative works not accepted for final implementation 
infringe by subsequently using preliminary drafts and rejected art for other projects. 
Additionally, by retaining rights to their preliminary works, it allows graphic artists to 
charge clients less for the project because the artists can repurpose some preliminary 
works for other projects. 
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The deposit requirements further add to the burden of registration.24 Whether or 


not the current “best edition” requirements determined by the Library of Congress25 are 


still necessary for its archival and library purposes, they are not necessary for copyright 


registration purposes and are not compatible with creation in the digital age. Considering 


the high volume of works now being created in digital formats by photographers, graphic 


artists, and illustrators, it is not sensible to still require physical copies for registration. 


Finally, the Copyright Office itself faces obstacles in addressing these challenges. 


Because the Copyright Office lacks autonomous decision-making power over the 


planning and implementation of the systems used to facilitate registration, it has been 


unable to implement an optimal electronic registration system.26 Infrastructure challenges 


are exacerbated by the limited funding available to the Copyright Office and the high rate 


of vacancies in registration staff.27 The result is significant delays in processing 


registration claims—8.2 months for paper applications and 3.3 months for electronic 


applications.28 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic artworks, and/or illustrations? 


One of the more significant challenges for those wishing to make legal use of 


visual works is finding copyright ownership information. Visual works do not generally 


have visible authorship information, and online platforms routinely delete attribution and 


metadata containing such information. A lack of authoritative image search also makes 


finding ownership information challenging. 


Even if ownership is known, there is frequently a lack of education informing 


users about proper practices on obtaining licensing or permission and engaging in fair 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
24 17 U.S.C. § 407 (2011). 
25 37 C.F.R. § 202.19(b); 37 C.F.R. § 202 app. B. 
26 Sandra M. Aistars, The Next Great Copyright Act, or a New Great Copyright Agency?: 
Responding to Register Maria Pallante’s Manges Lecture, 38 COLUM. J.L. & ARTS 339, 
343 (2015). 
27 Id. at 343-44. 
28 Oversight of the U.S. Copyright Office: Hearing Before the Subcomm. on Courts, 
Intellectual Prop., and the Internet of the H. Comm. on the Judiciary, 113th Cong. 39 
(2014) (statement of Maria Pallante, Register of Copyrights, U.S. Copyright Office). 
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uses. Because fair use is inherently an ex post determination built on flexibility and fact-


specificity, it can create uncertainty for potential users. And while several organizations 


have attempted to create more uniformity and certainty in the fair use doctrine by 


publishing “best practice” documents, these documents are often arrived at absent 


consultation with visual artists and other copyright owners whose works are being used, 


thereby running the risk of being more aspirational than descriptive.29 


This point was recently highlighted by the process used to create the College Art 


Association’s Code of Best Practices in Fair Use for the Visual Arts.30 Although it was 


ostensibly created “with and for the visual arts community,” it lacked input from 


professional visual artists and the organizations that represent them. While numerous 


groups and individual artists had sought to offer assistance in the development of these 


guidelines, their efforts were rebuffed.  When members of the National Press 


Photographers Association raised this issue at a panel discussion with representatives of 


the College Art Association, they were invited to submit comments on the document after 


it was already published. In response, six visual artist membership associations —the 


National Press Photographers Association, American Photographic Artists, the American 


Society of Media Photographers, the Graphic Artists Guild, the Digital Media Licensing 


Association, and Professional Photographers of America—submitted a thoughtful letter 


outlining some of their members’ views and concerns.31 Despite having solicited the 


letter, the College Arts Association has failed to acknowledge it or to open a dialog.  


Indeed, members of academia who advise this organization have stated publicly that they 


need not include organizations of professional artists in their discussions.32  


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
29 U.S. COPYRIGHT OFFICE, ORPHAN WORKS AND MASS DIGITIZATION 45 (2015). 
30 COLL. ART ASS’N, CODE OF BEST PRACTICES IN FAIR USE FOR THE VISUAL ARTS 
(2015), available at http://www.collegeart.org/pdf/fair-use/best-practices-fair-use-visual-
arts.pdf.  
31 Letter from Mickey H. Osterreicher, General Counsel, Nat’l Press Photographers Ass’n 
to Janet Landay, Program Manager, Fair Use Initiative, Coll. Art Ass’n (Mar. 12, 2015), 
available at https://graphicartistsguild.org/general/CAABestPracticesLetter_03-12-
15.pdf.  
32 BRANDON BUTLER, MICHAEL CARROLL & PETER JASZI, COMMENTS IN RESPONSE TO 
NOTICE OF INQUIRY ON ORPHAN WORKS 8 (2014) (“By definition this intra-community 
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5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 


The Copyright Alliance would like to reiterate the profound importance of 


modernizing the Copyright Office and welcomes the recent discussion draft of the CODE 


Act circulated by Representatives Marino and Chu in the House of Representatives, 


which outlines one possible way the operational inefficiencies of the Copyright Office 


might be reduced.33 In many ways, addressing organizational obstacles in the Copyright 


Office through this or an alternative modernization approach is a necessary first step in 


addressing issues facing not only visual artists and the consumers of their works, but all 


authors, users and consumers of copyrighted works. 


Conclusion 


We thank the Copyright Office for examining the challenges facing visual artists 


and welcome future opportunities to support its efforts.  


Respectfully submitted, 
 
Terry Hart 
Director of Legal Policy  
 
Leo Lichtman 
Legal Fellow 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
deliberative project differs fundamentally from the process of negotiating among groups 
with adverse interests.”). 
33 Copyright Office for the Digital Economy Act of 2015, H.R. ____, 114th Cong. (2015) 
(discussion draft).	  








To: the US Copyright Office


From: Cindy Schnackel, artist 


Re: Copyright Reform


14 July 2015


Our copyright laws are great on paper, but almost meaningless due to the impracticality of enforcing them.  


For millions of independent artists it's getting harder to make an income due to infringements. The cases are 


rarely worth enough to interest a law firm. Added up, they're Death by 1000 Papercuts. Special interests, who 


would like to profit from work they didn't do, would like to see laws weakened.


The images artists post online to market their work are in themselves a usable "product." Even small (low 


resolution) web images can be used as ads, illustrations, etc. If they look good on the artist's page, they will 


look just as good on an infringer's. No infringer cares if their buyers get a blurry reprint. Many of the uses are 


commercial, and many are cases of false endorsement that imply artists support causes and companies that 


they may actually oppose. 


For artists who license their work, infringement preemptively kills licensing deals, since their paying clients 


want an image that is identified with their brand, not numerous infringers' brands.


The artist cannot choose to ignore infringements of their work, as that becomes tacit permission and an 


invitation to spread the infringements further, causing more damage and devaluing their work.


Difficulty enforcing copyright laws sends the message that there are no consequences. Myths about 


copyrights and the internet are growing as a result, (e.g. spreading disinformation that the internet is 'public 


domain'). This makes it increasingly hard to market visual art online and puts the art industry at a distinct 


disadvantage. It is restraint of trade.


It's not helped by the investment art world's appropriation artists, whose schtick is stealing and getting 


publicity. These so called artists then enjoy numerous incorrect media stories claiming it must be legal 


because some rock star status thief got away with it. The artists and photographers they stole from rarely 


have the resources to fight it effectively, thus weakening the effect of copyright law.


Myths and misinterpretations are overtaking the law, because meaningful enforcement of the law isn't a 


message being sent very often.


ORPHAN WORKS


Orphan works laws will likely add to the wild west atmosphere, especially if poorly or vaguely written. 


Independent artists can't wait years for appeals court decisions they can only hope favor the art industry. 


They need to know that the law is enforceable, now, and they need a way to do it. Orphan works will further 


muddy those waters and delay justice.  I might be less concerned about it if it ONLY applied to libraries, 







museums, etc, but it does not apply only to those institutions. 


Orphan works laws are not likely to benefit the public. Taking the work of others, or copying, is not a benefit 


and doesn't motivate people to create. The public would benefit more from value being put on doing one's 


own original work, or paying for the use of work by other artists. Devaluing work is damaging to the creative 


industries that provide the very things that are wanted.


Going viral has become a problem that will be exacerbated by orphan works laws. It's NOT promotional for 


the owner of the image because their name is quickly left off, and even watermarks are sometimes removed. 


This leaves many images, that are under copyright, hard to identify and potentially at risk of being declared an 


orphan. It would increase the amount of time needed to police works, and increase the difficulty of dealing 


with them when found if they'd been used under an orphan works law.


The owner of the image has the exclusive right to declare how much they'd license or sell it for, or what uses 


they'd permit, but orphan works takes these rights out of artists' hands and lets the government set the fee 


and allow the uses. 


This goes against existing law, from the constitution to modern copyright statutes. It also opens up artists to 


many instances of false endorsement that could irreparably damage their reputation particularly when their 


stance on issues is as important to their work as the images themselves. E.g. political views, wildlife 


conservation, religious concerns, and others, that artists alone determine which uses they find acceptable at 


any fee. 


Online images are not abandoned (orphaned) simply because someone can't find the owner. The technology, 


and misuse of it, that allowed so many images to become harder to identify should not be used as an excuse 


to expose numerous artists works to uses they don't approve of and may never recover fees for.


DIGITAL MILLENNIUM COPYRIGHT ACT/ the DMCA Takedown


Artists use the DMCA takedown process frequently, and many times it's effective, negating the need to do 


anything more. We need to keep this tool, and if anything we need to strengthen it. 


There are enforcement problems when hosts ignore it. It's our only free, DIY tool, to combat infringement. 


Even when it works, it is still time consuming to go thru the process over and over as new infringements are 


discovered.That work load increases with each host that doesn't comply. Some hosts are notorious for 


stonewalling copyright owners, increasing both the artist's workload and the site host's. If they would simply 


comply with valid takedowns it would be beneficial for all.


The more sites hosts that play games, ignore artists, or stall, the more time and energy is spent on 


infringement, and the less is devoted to creating new work. That is money out of artists' pockets, and 


deprives the public of seeing new and interesting artworks. 


Big stores hire security firms to watch for shoplifters, and can call the police if one is caught; independent 


artists can't, and feel losses more keenly. Independent artists can usually only send a takedown. They usually 







can't afford to do anything else--even if it's within their rights--that would compensate them for the 


infringement's damage. Without at least an effective takedown process, many artists would soon be forced 


off the internet, more restraint of trade.


DMCA's SAFE HARBOR IS PUSHED PAST THE LIMIT


Few of these site hosts are really enforcing a vaguely required 'repeat infringer policy.' Much less, any due 


diligence to remove known infringements before receiving a takedown, or to not profit from infringements. 


Facebook, Pinterest, most Print On Demand type sites (PODs), and many others, host members whose pages 


are virtually all infringed images, have received numerous takedowns, and yet those pages are sometimes still 


there and still using, even selling, images they don't own. Some sites  encourage and enable infringement, 


often with handy tools to copy, pin, download, etc, on every image. Many are "Like Farms/Content Farms" 


that use other people's content to gain income from ads and sometimes malicious methods. They often rank 


higher in search results than the legitimate sites their content came from, despite artists' efforts to combat 


them by working on their own 'search engine optimization' in above-board ways. (SEO)


Scraper sites, which robotically gather internet images and offer them as free downloads, etc, cause further 


problems including blocking artists' attempts to deal with them, and infecting visitors' computers with 


malware and viruses. Search engines either aren't trying very hard, or have lost the battle, in de-ranking these 


nefarious scraper sites, as they often come up at the top in searches, far outranking the legitimate sites where 


the art may be seen. These sites should be flat out illegal and that, too, should be enforced. Some site hosts 


gladly look the other way and host many scraper sites. Including some right here in the US.


RETALIATORY INFRINGERS


Many site hosts stonewall by telling artists to 'contact the infringer.' If the artist does this, even if politely, it 


often results in retaliatory behavior including false reports of abuse that disrupt the artist's ability to use the 


internet to continue promoting their business, obscene language, threats, attempts at hacking, and cyber 


stalking. 


Infringers declare themselves the victim, calling copyright owners 'greedy,' (or worse), and fantasizing about a 


'free world' where no one has to pay for anything. Generally, when a takedown is promptly and correctly 


complied with, the artist never hears from the infringer. It's when the artist has to directly confront them that 


retaliation is common.


LEGAL RECOURSE REMAINS A FANTASY


It is simply not possible to "just get a lawyer" for the countless infringements we deal with on a continual 


basis. Most cases are not worth enough money, registered or not, to interest a law firm, especially since the 







likelihood of collecting huge damages is slim. 


No one, including many law firms, can afford to front the money to fight infringers in court in most cases. 


Enforcement may be available to large corporations with legal departments, but leaves independent artists 


with almost nothing on their side, even when they have jumped through the hoops of "optional" registration.


EXPECTING TO BE PAID FOR ONE'S WORK IS VIEWED AS BEING A COPYRIGHT TROLL


Some artists have their attorney send a bill for unauthorized use and hope 'most' will pay up, so that in the 


long run they don't lose money.  Some bad actors in this industry have tarred the reputation of all who try to 


enforce their rights, not because all ARE trolls, but because it's a convenient excuse to blame the victim and 


paint the infringer as downtrodden.


INCREASED INFRINGEMENT LEADS TO LESS NEW CREATIVE WORK


Infringement makes creative industries into a wild west that rewards thieves and punishes workers and 


innovators. It's a disincentive to go into these industries at all, if one's product can't be protected. Artists 


spend far too much time now on policing their work, and being drained of time and energy needed to focus 


on the creation of new and unique works of art.


REGISTRATION IS AN OBSTACLE


Registration remains an outmoded obstacle that other countries don't use anymore, and added expense that 


is now unique to the USA, and yet it really doesn't provide any benefit that can't be had in countries that 


don't have it. 


Making it "optional" decades ago was a step in the right direction but was also a false sense of security. 


Registering the thousands of images visual artists produce is a tedious and expensive task that adds up to 


many hours and dollars that are not spent on making new art, just as infringement eats into our productivity. 


The process and rules for fine art are just enough different from photos to make it iffy as to whether it is even 


much protection. Many lawyers don't even understand the group registration process for fine art well 


enough. Registering each image individually is prohibitively expensive and time consuming when artists may 


produce hundreds or even thousands of images per year, and have adequate record of their creation, making 


registration redundant for the purpose of proof.


FINES INSTEAD OF DAMAGES COULD FUND THE COPYRIGHT OFFICE; SMALL CLAIMS


It's in the public interest to fine offenses that are obvious, and of detriment to the public, such as speeding. A 







similar system might be examined for infringements, especially small damage cases, at least those which are 


obvious, such as scraper sites that take images from all over, or the infringer who is selling art images taken 


from many different artists. 


Laws that theoretically allow recovery of "up to $150,000 per infringement" but are unenforceable and 


noncollectable, are of little protection to the creative industries. Realistic fines for small cases might be 


preferable and more realistic.


Fines might also address the version of small claims copyright court as it is now proposed. I commented 


several years ago on the proposal of creating a small claims process, but the way it is written now, it requires 


infringers to agree to be sued, which is as big or bigger of an obstacle to justice as registration is.


The right to sue exists in countries without registration; this could be changed in the US, too, by eliminating 


registration and retooling the copyright office. The USCO already wishes to become a separate agency and 


this is the perfect time to retool. In part the USCO could fund itself by fining obvious infringers and non 


compliant site hosts.


STRONG COPYRIGHT PROTECTION BENEFITS THE PUBLIC


A legal system that makes enforcement of our rights all but impossible is one that rewards thieves and 


punishes those who actually create and produce.


The ability to protect our product, (our intellectual property as well as the physical property), and do so in a 


practical and meaningful way, allows for creation of MORE new art, music, etc. Real life consequences for 


infringers also educates the public what the law really IS, so there would be less confusion, fewer takedowns 


necessary, and more creatives being asked--and paid!--for their hard work.


When creatives know their work will be pirated the instant it's created, (and especially when it's displayed 


online), they hesitate to go into a creative field and hesitate to make more work available. It's not justifiable 


to expend their energy, time, or money, into making more new work, unless they know they can be the one 


to profit from it. In the digital age, that also strongly means the only one to decide where and how it's 


displayed. 


Orphan works would devalue much of the art out there, that is simply hard to identify. This is exacerbated by 


the viral and attribution-less nature of the internet. When art has so little value there will be far less of it 


made and/or shared in a public display that the public may enjoy, and that artists may make an income from. 


We don't tell the plumber or doctor that they're not going to get paid because we didn't know their name. 


We don't get to take things from stores without paying because we can't clearly see who designed it. We 


don't "orphan" the accomplishments of other industries; we should not do so to artists.


Sincerely,







Cindy Schnackel


Artist








July 23, 2015
 
Maria Pallante 
Register of Copyright
U.S. Copyright Office
Library of Congress
101 Independence Ave. S.E. 
Washington, DC 20559-6000
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection
for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante & U.S. Copyright Office Staff:
 
These comments are submitted on behalf of the Massachusetts Artists Leaders 
Coalition (MALC).  MALC was founded in July 2008 to bring together artists leaders of 
all disciplines and artist(s) run organizations, initiatives, and businesses around key 
issues facing Massachusetts artists working in all disciplines. MALC is committed to 
improving the social and economic position of all Massachusetts artists. The overall 
goal is to empower our community, support our artist leaders, and to mentor new artist 
leaders. We want to ensure that artists are at the policy making table. One of the main 
reasons for the formation of MALC  was the 2008 federal battle over “Orphan Works”. 
Several of MALC’s co-founders fought hard in 2008 to defeat those two pieces of federal 
legislation that would have destroyed needed copyright and moral protections for 
intellectual property of all kinds. We realized that we needed to work across disciplines 
to protect our livelihoods. MALC is also the artist working group for our state’s 
Creative Economy Council. Please be aware that MALC sent in Comments in May 2014 
for Re: Orphan Works and Mass Digitization (FR Doc. 2014-02830; Copyright Office 
Docket Number 2012-12).
 
Our letter will outline our general concerns (A-F) with the United States Copyright 
Office’s  (USCO) June 2015 proposal and will also answer the five questions listed in the 
call for comments by the Copyright Office: 1. What are the most significant challenges 
related to monetizing and/or licensing photographs, graphic artworks, and/or illustrations? 2. 
What are the most significant enforcement challenges for photographers, graphic artists, and/or 







illustrators? 3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 4. What are the most significant challenges or frustrations for those 
who wish to make legal use of photographs, graphic art works, and/or illustrations? 5. What 
other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act?
 
MALC has very deep concerns regarding the Copyright Office’s proposed changes to 
the current U.S. Copyright law. We firmly  believe there will be many negative 
unintended consequences that will befall our community: artists of all disciplines who 
depend on controlling their moral and legal rights to their work protected under current 
U.S. Copyright. Such changes will also negatively impact the self employed, small 
nonprofits, and small businesses. The vast majority of artists of any discipline (or U.S. 
citizens for that matter) do not copyright their work for many reasons- mainly due to 
it being cost prohibitive and impossible in some cases due to the volume of work 
they create. Most artists will not be able to archive ALL of their work (visual artists 
and craft artists make high volumes of work and it will be next to impossible to 
archive all of their work digitally). Nor will they have the time or the resources 
needed to monitor to see if their work is “infringed”.  The current U.S Copyright Law 
puts the burden on those who want to infringe to find the copyright and get 
permission to use the work in question, while the USCO’s proposal changes that and 
essentially allows the “infringer to infringe” and  shifts the burden to the creator of 
the intellectual property to find out if they have been infringed. 
 
MALC views orphan works as a tool to deregulate the copyright “market”  by  and that 
it that will lead to widespread copyright infringement abuse. What happened to the 
most vulnerable people in the home mortgage market crisis will also happen in the 
copyright “market” to the vast majority of artists of all disciplines primarily due to fact 
these USCO recommendations will in fact allow commercial interests to legally infringe 
with very little, if any, consequences.
 
Some of our general concerns with the USCO’s proposal:
 
A) The amount of damages that could be retrieved by the copyright owner if they 
“surfaced” and find their work was deemed and used as an orphan work when in fact it 
was not orphaned are very problematic and unacceptable (ALL legal fees need to be 
covered for example). 
 
B) It does not address the problem of search engines and other online entities stripping 
out the identifying embedded metadata/tags, watermarks, copyright symbols, etc. This 
needs to be addressed and made illegal. Steep fines need to be imposed for those 







entities that do this practice (they are in fact creating orphaned works and are 
preventing people from protecting their intellectual property).
 
C) It does not require the “infringer” to prove they obtained the so-called orphaned 
work legally or that “the possessor obtained the legal rights of disposition” as required 
in the antiquity and fine art market. USCO needs to require the establishment the right 
of provenance system to track where people are getting their “orphan works from”.  
With out these requirements, these proposed change to U.S. Copyright law, will  more 
than likely fuel the black/stolen art market and will created a new commercial market 
for derivative works created from “orphaned” works. Orphan works and mass 
digitization should not fuel the existing black/stolen art market or created a new one of 
digital works.
 
i) The theft of intellectual property must be stopped. The USCO proposal  does little to 
prevent this. In this day and age identity theft is a real and growing concern for all of 
us. The same theft does and can happen to artwork of all disciplines via people 
downloading images, music, text from the internet or using technology “to take art 
work” (i.e. scan in someone’s drawing from their sketch book). It is key to require that 
the “infringer” must prove that they obtained the work properly and legally and “that 
the possessor obtained the legal rights of disposition”. The infringer must be made to 
disclose where and how they got the work (important information for advocates and 
the government to track trends - i.e., the person bought it at a student art fair, from a 
person in a homeless shelter).
 
ii) Any change to allow for use of orphan works with out this requirement will cause 
artwork to be “harvested” from student artists of all disciplines and those artists who 
come from underserved and low income populations (folk artists, Native American 
artists, artists of color, disabled artists, etc.) as the “infringer” will know that these 
artists will more than likely be hard to locate and that these artists will not have 
officially registered their work with the copyright office and/or “registered it” in the  
privately-held databases/registries.
 
iii)  There needs to be strict regulations governing private sector (and public sector) 
image storing databases and this should be part of any legislation filed to change U.S. 
Copyright Law. Like banks, these databases are storing people’s assets (i.e., their 
intellectual property). Safeguards must be put in place to protect the owner of the 
intellectual property stored in these databases:  1) these data bases should not be 
allowed not increase or charge new interest, fees, fines without at least three months 
notice to those storing their images  2) Nor can they charge a customer fee/interest or 
anything of the like if someone wants to remove their intellectual property from their 







database. 3) Under no circumstance should the intellectual property stored in the 
database ever  become the property of the database owner. 4) No  agreement or  
contract should be allowed to undo #3)  (suggested language: Any provision of a contract 
or agreement whereby the image rights holder waives their rights, transfers their rights, to or 
grants usage of their work/intellectual property to the database owner is void.). 5). “The digital 
images need to be destroyed when the rights holder of the intellectual property wants 
to stop storing their work with the database entity or if a rights holder abandons their 
“property”(note: it will need to be clearly defined as to what constitutes abandonment).
 
D) It does not create a formal, legislatively mandated way for the public, artists, and 
advocates to easily work on a regular basis with the Copyright Office to monitor the 
impact  of the new proposed copyright law. In other words, the Copyright Office should 
be mandated to have regular public  meetings that are accessible with new technology 
tools (ie phone conferencing, webinars) with artists’ advocates and small businesses 
advocates on its policies and regulations, etc. This will help to ensure transparency and 
accountability. (Note, this occurs in health care policy on many levels).
 
E) It does not require the Copyright Office to conduct a national educational outreach 
campaign to alert the U.S. public, self employed and small businesses of this law change 
and there also needs to be substantial federal funding allocated to do this needed 
outreach.
 
F)  It needs to  include the provision that work samples may never be allowed to be 
infringed under ANY circumstance. In our creative economy industry, artists of all 
disciplines send out work samples (music demo tapes, film shorts, jpegs/slides of their 
artwork, writing samples) in their effort to secure art shows, music/literary contracts, 
film deals, and/or jobs. Usually those materials are not returned to those who 
submitted the work- even if they provided the means to return their materials. Under 
current copyright law the holder of these materials can not legally infringe or use the 
work/copyright.  Work samples, even those held by libraries, archives, educational 
institutions and other non profits should never be classified as Orphan Works.
 
MALC’s answers to USCO questions 1-5
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?
 
i) In general, people don’t want to pay artists for their work and if they do, it is not a 
living wage. See MALC’s “Fair Trade Means Fair Trade” short document:
 







http://artistsunderthedome.org/malc/fair-trade/
 
ii) Entities forcing artists to sign over their digital rights.
 
iii) Work-for-hire contacts for independent contractors and all rights publishing 
contracts need to be made illegal.
 
iv) Lack of royalty income and royalty income from sales in secondary markets for 
artists in all disciplines.


v) It needs to be acknowledged that not everyone wants to monetize or license their 
artwork/images, thus their work should not be infringed or used under any 
circumstance. (example: family photographs, artwork that is one of a kind work,  
limited edition works, or the creator does not want to digitize their work as it would 
undermine the work’s value/integrity, etc.)


vi)  There is a need for a federal law governing the Consignment of Fine Art.  In the 
Consignment of Fine Art market (think commercial art galleries and craft galleries), 
artists are not told who has purchased their work and the purchaser is not given the 
artist’s contact information (In 2006 it became the law in MA that artists must be given 
the contact information on who bought their art to enable the artist to better control 
their copyright). The same holds true for art auctions and art sold on the secondary art 
market. This makes it almost next to impossible for visual and craft artists to keep track 
of who has their work and to be able easily track their copyright, but thankfully under 
current copyright law their work can not be infringed (this includes not allowing the 
selling of digital images of their work for any purpose). 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/
or illustrators?
 
i) Lack of funds to cover legal fees when their work is infringed.
 
ii) Lack of time to spend pursuing infringement cases or searching to see if their work 
was infringed  (many artists and small businesses can not spend the time to go to court 
for cases especially if their legal fees are not covered).
 
iii) The USCO’s 2015 proposal to change existing copyright law will make it very hard 
for our community to enforce/protect their intellectual property from theft or misuse.



http://artistsunderthedome.org/malc/fair-trade/

http://artistsunderthedome.org/malc/fair-trade/





3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?
 
i) Cost.  It is too expensive to do so for so many artists and small businesses.
 
ii) Amount of work that would need to be registered (due to the volume of work 
created).
 
iii) Lack of time needed to register the work. 
 
iv) Lack of technology and high speed internet access needed to register the work.
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations? 
 
Under current “fair use”, most artists have not had difficulty with this issue. As 
suggested in the past, an expansion of fair use to aid our documentary film makers and 
those wishing to preserve work for clearly defined educational and scholarly use, 
should be explored while making it illegal to commercially infringe work.  
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?
 
If this USCO proposal is put into effect as written, it will clearly undermine the Visual 
Artists Rights Act of 1990 and the needed protections under our current copyright laws. 
This was a key law that put our country in compliance with international law and 
treaties. The moral rights of an artists are just as important as the legal and economic 
rights.
 
Concluding remarks:
 
“Intellectual Property is the oil of the 21st century. Look at the richest men a hundred years ago; 
they all made their money extracting natural resources or moving them around. All of today’s 
richest men have made their money out of intellectual property. (Mark Getty*, ”Blood and Oil,” 
The Economist (March 4, 2000), p. 68)
 
The current proposal from the USCO will have negative unintended consequences for 
individual artists of all disciplines and small businesses who create intellectual 
property. MALC cannot support the USCO proposal as it is now written. It will benefit 







those who wish “to extract and move around” this intellectual property for no or little 
cost at the expense of those who created it in the first place.


MALC one again suggests amending the fair use section of the copyright law to clearly 
define true orphaned works. Amend it to allow our accredited cultural partners and 
allies to use the true orphaned works they have in their collections for educational and 
scholarly purposes only (as well as amend it for photo-retouching for a clearly defined 
personal use, and for our documentary film makers), and at the same time explicitly 
ban ALL commercial use of orphaned work. Gone would be the need for private visual 
databases, for the paperwork to infringe orphaned work, and small claims court, while 
at the same time it would not undermine needed copyright protection, the moral rights 
of artists of all disciplines, and our current commercial market. 


Thank you for your time and attention to our concerns and suggestions.
 
Submitted on behalf of the MALC Steering Committee
 by Kathleen Bitetti 
Visual Artist
PO BOX 382419, Cambridge, MA 02238
Co-founder of Massachusetts Artists Leaders Coalition
Email: MALC@artistsunderthedome.org
 http://artistsunderthedome.org/malc/


*  Mark Getty is the grandson of oilman J. Paul Getty and co-founder of Getty Investments LLC and Getty 
Images, one of the largest private owners of photographic and moving images. http://
www.gettyimages.com/
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July 20, 2015 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington D.C. 20559-6000 


 


To Whom it May Concern,  


I am a traditional and digital artist and have been a professional for 15 years. I am greatly concerned 
about the proposed changes to the copyright laws. As a small business owner, I do not have a lot of 
resources. Basically, my resources are me and my internet service. I am responsible for creating, selling, 
publishing, and finding distributors for my work.  The internet has offered me many opportunities for 
selling my work through print on demand galleries, sites like ebay, and advertising through social media. 
However, this is also a double edged sword in that the copyright infringement is also easier. I don't have 
a lot of recourse for this, but the one protection that I have right now is current copyright law. Right now 
I am protected because I automatically own the rights to my work and therefore I am entitled to a 
remedy under the law if an infringement occurs. Because I don't own a huge company and can't afford 
to hire anyone, I have to look for infringements on my own and may not find all of them. However, I at 
least have that protection under current copyright law. If the proposed changes go through I will have a 
very difficult time receiving any remedy at all.  


Prior to 1976, there were no digital painting programs or digital photography and that was a limiting 
factor on an artist's body of work. Today with digital painting programs, an artist can create a huge body  
of work in a relatively short time. Being forced to register thousands of works to protect copyright would 
be a tremendous drain of money and time on most artists, and speaking personally, I cannot afford this.  
This restriction will destroy creativity and time for most artists and will deter others from becoming 
artists.  Why bother if you can't earn a living doing this?  


Artists are human beings and deserve the right to earn a living to survive. The civil rights cry has been " I 
am a man"  and so it can be said for artists. Are we not human beings and do we not have the right to 
earn a living from our labor? The Article 1 Section 8 of U.S. Constitution grants us the rights to our 
creations.  


 Our work does have value when it is created. We have put at the very least our time and labor into our 
creations, but we also put our life experiences and inspirations into our work. Does this not have value? 
One study said that most artworks have no value after they are created. I sell my work and others buy it. 
My customers see value and are willing to pay for my work. Why must I be forced to labor in my chosen 
trade for free just because someone wants my work. Why is an artist's labor valued less in society than a 
car mechanic's? We both have specialized skills, but it is demanded that the artist give away her labor. 
The proposed changes to copyright law will do just that, devalue my artwork and my labor. Under the 
orphan law, my labor and my work have no value at all. Because I can't comply with the undue burden 







of registering every piece of my art, my artwork will be deemed valueless and subject to theft with no 
recourse under the law. I am not even afforded the simple protections that a car mechanic receives. I 
am a human being! My labor is worth being protected! I am not a lesser person just because I choose to 
be an artist! Thank you for your time. 


Sincerely, 


Ellie Taylor 


 


 








I'm writing in response to the proposed copyright laws, and I know how difficult it can be to sort through a lot of 
responses, so I'm going to keep mine as organized and to the point as possible. 


First, I want to tell you about the artist behind this text. 


What I do. 
         I am not a professional, but I do a lot of work; for a lot of people. I put smiles on kids faces who get to see their 
characters in a visual medium. Characters and ideas they can't draw themselves or afford to have drawn by more 
'professional' artists. Kids that put together their allowances or mow a lawn to see these ideas come to life. Ideas that are
 put online so they can show their friends, or budding/hobbyist writers that get to see their scenes and characters 
illustrated.
         I do the same with my own ideas, most of the things I draw, paint and make, go online so that I can show my work
 to my friends and to strangers who might be interested in commissioning me. If my protective rights are taken from me,
 I can no longer do this. If posting my work on the internet suddenly strips me of my rights to it, I can no longer post it. I
 will not longer be able to make those children, young teens and even older adults smile. This will be stripping my right 
to own what I make, and what I love. My rights to the little thing that keeps me going in life because I cannot afford a 
formal copyright neither in funds or mental ability to handle that level of stress.


Why I do it.
     Art for me is my release, my love in this life of mine. A hobby I am slowly turning into a living. I get commissions 
here and there but not yet anything to live off of. The money I make usually goes into my other hobbies or into things I 
need at that moment such as food or bills; or more recently gas to get to my appointments or roofing supplies. I'm very 
poor, my main source of income is what I get from Welfare. I can't get let alone hold a conventional job due to a 
disability I've had for most of my life, however it's a rather misunderstood disease so getting better benefits has been 
proving very difficult. Art, and sharing what I make is all I have to cope with the chronic pain and social seclusion I'm 
in every day; but if my right to own my work and decide who and who may not use it becomes unprotected, I will not 
have this. Art and sharing it with like-minded people is one of the few things keeping me from spiraling back into deep 
depression. Art is the only thing keeping me from sinking. 


What will happen if this passes.
      As important as art is to me, I cannot justify to my family putting the money and time into getting a copyright for 
my work, work that is 'not professional' and doesn't bring a steady influx of income. I cannot put up with that level of 
stress to jump through the legal steps needed to get said copyright. The automatic rights to my work is all I have and 
will have.
      If this passes and becomes law, I will lose my spare income, because then the only artists being seen are those that 
can buy a copyright. Nobody will be willing to post their art online anymore if it's not protected. Nobody will want to 
commission an artist whose work will be up for free grabs the second it's posted on the internet. 
     Being an artist is all I have left, if I lose this majorly important part of my life, I fear for my mental and in turn, 
physical health. Being an artist is my identity, who I am outside of my disease, the only possible job I could have and if 
that gets taken from me, I don't know what I'll do. 


How I learned.
     I picked up a crayon when I was very young, and metaphorically haven't put it down. I've spent my spare periods in 
school taking as many art classes as I could and even attended BOCES technical center, earning two years worth of 
college credit for Graphic Design and Ad Printing. BOCES taught us extensively about the current Copyright laws, and 
how they protect us, ALL of us. Rich and poor. 
              Which brings me to this point; I believe this new law is extremely unjust. Protecting only the people that can 
afford to buy a copyright, instead of everyone. This doesn't sound at all like America; where our government and our 
laws are meant to protect everybody, not just the rich and able. 


Now to get to the requested questions. I left the question line itself intact because I know reading through so many 
comments; it can get confusing. 







1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations?
           To me, making sure it stays in my hands. There's so many young people completely unaware that the current 
copyright laws exist, so work gets taken enough as is. But with the current laws in place that can often be very quickly 
righted. People have to get my permission before using the things I put my time, effort and materials into before using 
them; or they will face punishment through whatever site they reposted my work onto.
            Monetizing, is mostly about being seen. It is so difficult to be seen amongst the scene of smaller artists that aren't
 professional. Artists that paint and draw for one another, small time writers or everyday people rather than big 
businesses.  If this new law becomes a reality, that'll be erased. The only artists left standing will be the professional and
 those with enough funds. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
          Having their stolen art removed or compensated. Again, a lot of the youth are unaware of copyright even existing,
 having the current law in place to point to is great enforcement on its own. A lot of the time, website admins have 
artists on their teams that know of the copyrights and administrators are willing to back up the artist when a member of 
their site posts something that doesn't belong to them. This isn't always the case however, and this is what's hardest.
         Even harder is when the thieves are big name companies, or physical sellers selling prints of others' work at 
festival stalls. The law often turns their faces at such 'pitiful' cases, when in reality it's anything but. Other people 
making money from our work; in some cases can be a death sentences for us. We pour days, weeks sometimes months 
into one piece of work. If it doesn't sell, that's less food on our plates, less toward rent for a shelter. We need our current 
laws to protect us; all of us. NOT just those that can already afford to buy a more formal copyright. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
 I've never registered my work nor known anyone who formally has, so I can't speak about this.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
 Making sure it isn't stolen, even more so that it isn't being used to make a profit elsewhere out of their control. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?
           There are none I can think of at this moment. Except that this world will be a far less pretty place if only formally
 copyrighted works are shown.


6. What are the most significant challenges artists would face if these new copyright proposals become law?
              I've already spoken of this throughout, but will reiterate myself.
Key points:
 - This'll be killing the small-artist communities, and greatly discourage any new artists or even long-term artists 
from making their hobby into a career. The future of the major art industry will suffer from this. Ranging from the 
future people that will design your cars, clothes and jewelry all the way to the people who make the billboard you pass. 
Or how about the people that will illustrate future medical books that teach doctors how to perform operations you, your
 kids or grandkids might need someday? 
 - It will be greatly crippling on a lot of the country's youth, for a lot of people art and sharing it is an outlet for 
internalized stress and a major coping mechanism. Sharing it is often a large part of this, and for a lot of people; online 
is the only place to do so because their 'real life' peers look down on them.
 - It will greatly devalue a LOT of people and further hurt the already stigmatized view on artists and their value as 
people and employees.
 - This is a highly discriminating law, protecting only those that can afford to be protected and abandoning the poor 
and those that don't wish to make their hobby into their work.


A final few words.
       Without the money I make from art, I wouldn't make it to my appointments, I wouldn't have a roof that doesn't leak 







or the friends that I do. I wouldn't have hope for a life outside of my disease.  
                      Please, don't take this away from me.  Don't take this away from the thousands, possibly millions like me. 
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June 24, 2015 


 
 


It is time to strictly enforce the copyright laws for all 
illegal use of images taken by Photographic Artists.  This 
should include illegal use in all Social Media sites.  There 
should also be an easier and less costly way to 
prosecute those who copy copyright protected images 
for those Artists that do not have the financial means to 
afford legal representation. The fines should be more 
severe to deter illegal copying.  Keep in mind that this is 
our livelihood and when a photo is illegally copied it is a 
loss of income.  Finally, the consumer should be further 
educated on the penalties for copying Photographic Art. 
 
 


Gerald P. Giannamore 
Photography 


Erie, PA 
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Meghan Foley 
July 19, 2015 
 
 
U.S. Copyright Office 
101 Independence Ave. SE 
Washington, DC 20559-6000 
 
 
To Whom It May Concern, 
 
 
I appreciate the opportunity to present my stance on the Orphan Works law and thank you for your time 
in reading these letters. I will present my opinion and share my personal feelings on the Orphan Works 
law in the rest of this letter. 
 
 
1. What are the most significant challenges related to monetizing and/or licensing  
photographs, graphic artworks, and/or illustrations? 
 
For a young twenty-year-old digital artist just starting to dip her feet in the freelancing community, this 
new act is terrifying. Trying to make a living off of art in the twenty-first century is hard enough for 
most artists, in fact most of us have to hold down other jobs outside of our artist work. I myself am 
searching for a second retail job just to afford art supplies! It takes hours upon hours of work to make a 
piece of art and before even starting a piece an artist must practice drawing their subject, spend their 
own money on art supplies, and research details to figure out a composition for the piece. The idea that 
industries could abuse our work for their own profit, makes me want to quit creating art and posting it 
on the internet all together. It's obvious that large corporations want to cut costs by make it legal to 
steal intellectual property. They want to make money by taking work without paying the artist. In my, 
and many artists minds, this is thievery.   
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
Even without the Orphan Works law, many industries steal artwork. They find an image online, sell it 
on clothing and never contact the artist. The biggest challenge for artists is the fact that many of us 
don't have the funds for lawyers, and we have to watch our work be sold, and people buy our artwork 
as we get no compensation for our property. If a company cannot afford an artist, they should not have 
the right to steal art, it is simply not fair to the artist. It makes no sense for a company to take 
something that was created by another person without paying them. It's theft, and it leaves us artists 
struggling to survive. If artists cannot earn compensation for their work, we cannot make ends meet, 
and many of us end up stopping art all together since our work is seen as having no value. Obviously 
since companies want our art, our art has value and worth, thus we should be paid for our work. 
 
3.What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
As a young artist, I have no idea how one is supposed to “register” their artwork. Does the art need to 
be approved by some industry in order to determine it's worth? Will artists be rejected from registering 
their art if their art isn't deemed worthy? Why must an artist go through a process of “registering” their 







work in order to be compensated? Is creating something not enough to prove intellectual property? 
Even schools don't allow other students to copy homework as the original work is seen as a students 
property, so why must artists who work for actual money be required to register their work as for it not 
to be stolen or copied?  What will happen to those of us with learning disabilities that have trouble 
comprehending registration? What if we are unable to register our work? I simply do not understand 
how our work is seen as “free” without registration. Artwork is a person's property and in order for 
another person to use our property they simply must pay us if they want to use our work. If something 
is of value to another, it only makes sense for an artist to charge a price. 
3 
4What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
5The only frustration I can think of is an industry not wanting to pay an artist for their work! If an 
industry cannot afford an artist's work they shouldn't be able to have the rights to the artwork. Even if 
an industry finds a piece  of art they like, and cannot contact the artist, they have no right to steal the 
artist's work. It's about as moral to steal an artist's work when you cannot find them as it is to steal 
something from a store simply because someone isn't paying attention. Money is exchanged for goods 
and services and art is both a good and often a service. 
 
5What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
Artists will not be payed. Industries will be able to legally steal work from artist. We will suffer, and 
will not earn compensation for our hard work. Companies will profit by refusing to pay us anything for 
something we created, they will steal our work and sell it as if it was their own. 
 
 
I appreciate the time taken to read this letter and I hope my input will be of use. I thoroughly apologize 
for my simplified writing, but I hope to be taken as seriously as more savvy writers or legal 
representatives as input was requested and I hope the request is extended to those of us who  have 
learning disabilities or aren't experienced in writing formally. 
 
Thank you again,  
 
Meghan Foley 








U.S. Copyright Office Notice of Inquiry Comments from Photographer Matt Timmons 
	  


• INFINGEMENT LAWSUITS 
Infringed photographs, once registered, should be eligible for statutory damages plus 
attorney fees in addition to actual damages in all infringement settlements regardless 
of publication status.  Corporations are purposely stealing published images because 
they know photographers have little chance of being able to afford litigation when only 
actual damages are available in a lawsuit.  Many law firms won’t even represent a 
photographer when only actual damages are available.  This actually encourages 
businesses to steal photographs simply because the practicality of the law works in 
their favor.  This has to stop- image creators need to be protected to the fullest extent 
against infringers in all cases. 
 


• PUBLISHED IMAGES 
The definition of “Published” in terms of photography needs to be universally definable 
and understandable.  Published photography should be defined as when an image 
creator places any image(s) of his creation onto any platform for full, unrestricted 
public access and viewing, or distributes image(s) to a second party for the purpose of 
placement in full, unrestricted public view.  If the creator places an image into a limited 
public viewership, such as those with restrictions or limited access to the image(s), 
(i.e. a social media website with access only to authorized “friends” or websites with 
membership-only access) then it should not be considered published.   


 
• REGISTRATION SMARTPHONE APP 


Since so much photography these days is done with smart phones, the Copyright 
Office should have a Smartphone Registration Application (“App”), which allows the 
user to add smartphone photos to a queue, which then are uploaded to a user’s 
database at the Copyright Office for registration on a scheduled basis with the 
registration fee deducted from the user’s credit or debit card.  This way, a user can 
take as many photos as they wish, send them to the app which re-sizes them for 
upload, have a user template with most of the registration information already filled out 
and every 3 months (or whenever the user desires) the App can upload all the images 
to the users’ copyright database, the fee charged and the images registered.  This 
would allow users to shoot photos and video on their phone, upload it to the Internet 
and still know that as long as they use the App, their photos will be registered in a 
timely manner.  Users would be able to have all of their phone photos and video 
registered and protected in about as much time as it takes to upload them to a social 
media site and pay one registration fee for all their photos in a 3-month time period, or 
however often they wish. 


 
• COPYRIGHT INFORMATION PLATFORM 


There needs to be easier access to copyright education and information for 
photographers on the Copyright.gov website.  As it is currently, it takes a lawyer to 
explain copyright’s policies and there is far too much false and misleading information 
on the Internet that photographers confuse as fact.  Topics such as Fair Use are so 
widely misunderstood that it is absolutely essential to have a centralized, easy to 
understand resource for photography copyright information.  This should include a 
public question/answer forum for registered users that is moderated by Copyright 
Office personnel much the same way a software manufacturer has forums for it’s 
customers.   
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Dear Copyright Office,   
 
I’m spending my 4th of July writing to let you know about my business, how the current 
copyright situation is already harming me, and how worrisome the prospective changes in 
Copyright Law seem from my position as a “Creator" of art.  Non-creators, AKA, “Users” with 
motives that look suspiciously like the desire to appropriate my property for their own -- should 
not be involved in dictating changes in law for my product. 
 
I’m a 54 year old single mother, illustrator/ published author of children’s books, and artist- 
entrepreneur.  I’ve been a professional illustrator for over 30 years, and a freelancer for the last 
22. My unique art “style” is my only marketable skill — a skill I spent most of my life 
developing in a highly competitive field.    
 
Like most of my peers in children's illustration, my primary income as a freelancer for many 
years came through educational publishers -- illustrating textbooks and readers.  Most of these 
companies insisted I sign away the rights to my work.   Future use and profits belonged to them 
forever.  I have done many “Hidden Picture” puzzle illustrations for children’s magazines. (You 
may remember those from the dentist’s office as a child.) It took me dozens of hours for one 
puzzle.  I’d be paid $200 and the publisher is still — 20 years later, repackaging them over and 
over in brand new “Hidden Picture” puzzle books, in Hidden Picture Calendars, and on the 
Internet.  So please, anyone who tries to say that published art “loses value” is only saying it 
because they know that an image does NOT objectively and definitively lose value and they wish 
to exploit that property for their own purposes without paying for new (or re-licensed) art from 
artists. I will determine the value for my work, or my customers will. I will sell it or I will not.  
That is not for anyone else to say. 
 
Work for Hire is a terrible deal for Creators, but those of us with rent to pay and mouths to feed 
have had to take these jobs anyway. In the early 2000s though, most of the WFH educational 
work many of us relied on suddenly vanished as large American school publishers started going 
overseas to hire “cheaper” illustrators in Asia (who, BTW, were usually asked to mimic the 
styles of American artists.)  With little work, I was more and more worried each month about 
meeting my rent.  Then, exactly six years ago, a crafter who had stumbled on my illustration 
website contacted me out of the blue and suggested I try selling my art as something called a 
“digi.” She told that many crafters, instead of using rubber stamps for their scrapbooking and 
handmade cards, were purchasing black and white “clip art" to print out, color and use as an 
element in their crafting.  A new opportunity for artists like me was opening up where I could 
work for myself, and this crafter was sure that my work would be popular.  
 
Being technically minded, and enjoying a roof over my head, I quickly opened a shop on Etsy 
and began selling licenses to crafters to use my digital illustrations in their hobby.  Eventually I 
grew enough to move to a self-run eShop with my own web address. I normally work 12-16 
hours a day/7 days a week to build a library of images specifically for crafters to license in their 
handmade projects. I’ve been fortunate that the interest in my particular brand: “Mo’s Digital 
Pencil” has been great, and “digis” and “coloring pages for adults” have become a viable 
business.  Thanks also to the crafters who showed photos of their finished projects using my 
images on their blogs — I’ve gathered fans and customers from all over the world.  The ability to 
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sell my work digitally has been a new hope that as I age (as a longtime freelancer with no 
savings and no pension) — I may be able to avoid government aid as a senior by continuing to 
license my illustrations this way.    
 
I charge a very small fee ($3 to $5) to individuals to license my work. They are allowed to print 
(for their own use) the image as many times as they like, and can even sell the handmade 
greeting cards they make using my illustration. As you can guess, I need to sell a lot of licenses 
in order to make each image I put in my shop worth the hours it took me to imagine, sketch, 
finish and put it for sale (and to pay for overhead like my workstation, office expenses, web shop 
etc.).  My work most definitely is not meant to be sold once and then lose its value. My unique 
style (as a recognized children’s book author) has its own intrinsic brand value as well.  I see my 
crafters discussing my images all the time on Facebook and telling others “it’s a Mo Manning.” 
Each and every image I put in my shop goes there with the “hope” that enough people will buy it 
so I can pay my bills.  My greater hope is always that some images will become popular enough 
in my shop that I will be able to license them commercially as well.  
 
I have always been aware of the dangers of creative work being shared online, and have been 
careful about watermarking, and only uploading low resolution images.  I started a blog to alert 
and educate crafters and artists about copyright law, hoping we could appeal to Users to “do the 
right thing.” I got dozens of other stamp companies to join me in a coalition to try to protect our 
work. (http://stampoutstamptheft.blogspot.com/.) On the positive side, this has led to a good 
group of crafters who help us by letting us know about the images they find shared on social 
media, and the “secret” Facebook and Yahoo groups where hundreds of sneaky Crafters get 
together and share all their digital images — so one person buys, and many “possess.”  However, 
knowing that this is going on has led to stress and discouragement as the constant frustration of 
having to “accept” the violations looms overhead.  Many have opted out of selling digitally, gone 
out of business altogether or have simply become apathetic about their rights as artists and tried 
to look the other way. 
 
Over the past three years especially, as the “sharing” become so commonplace, I have become 
terribly concerned with the lack of options individuals like I have to get justice for even flagrant 
violations.  A postcard on the counter of a souvenir shop is protected more vigorously by the 
law.  Though my images continue to be very popular worldwide, the opposite is reflected in my 
income because of the ease of copying and redistributing digital work. I believe the great number 
of people who will steal an image with no concern – but who would never think of stealing from 
a physical store due to lack of any consequence.  If no one ever gets in trouble for sharing – it 
must be okay to do.  I am HESITANT now with each image I upload, as I can’t afford to pay a 
lawyer and so few Users seem to understand or respect my rights. (I wasted 15 thousand dollars 
two years ago going after a couple of “big” violations when I had to STOP mid-pursuit because I 
ran out of money to continue paying my lawyers.) 
 
Personally, I have spent hundreds of hours filing DMCA reports instead of drawing (a complete 
waste of time as the “sharers” face ZERO consequences for stealing our work – and the damage 
has been done already by the time I find the stolen images) How can a User trust us when we tell 
them that what they’re doing is illegal — when the cheery emails they’re sent from Pinterest 
after a takedown specifically state, “you have done nothing wrong"?  
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In what other field can a huge company like Pinterest collect my, and other illustrators 
copyrighted work, illegally duplicate them with each new “pin” and cheerfully present them to 
their other users in mass emails as advertisements of where to find collections of stolen images 
they “might like”?  For me, and other illustrators trying to get paid for our product, Pinterest is a 
huge shopping mall of stolen images.  (And these images are not all “digital” to start — a great 
many, if not “most” have been scanned in by Users from copyrighted books or rubber stamped 
images and uploaded to use in their crafts.)    
 
https://www.pinterest.com/search/boards/?q=digi+stamps  
https://www.pinterest.com/search/boards/?q=free%20digis  
https://www.pinterest.com/search/pins/?q=coloring%20pages  
 
Please note . . .  these black and white images are Pinned not to look at — but for the Pinner to 
USE in lieu of purchasing.  They are actual PRODUCT.  It’s as if a huge company took people’s 
cars off the street, moved them to a gigantic parking lot and told the world; “free, please pass 
along to others!”  Who in their right mind believes that Pinterest really trusts that their Users are 
only uploading things they have permission to?  
 
In what other field can huge numbers of copyright violators hide in “secret” Facebook groups 
(because they know it’s illegal to share) to trade copyrighted images in order not to have to 
purchase them . . . and where the artists whose work is being stolen need to spend thousands of 
dollars in lawyer’s fees just to subpoena the name of the group owner, and then thousands more 
to file a lawsuit? 
 
In what other field can a copyright criminal like this (see attached image or links), take my work, 
erase the watermark that I explicitly placed over my artwork and share it with thousands of 
people so that it becomes in danger of being seen as “orphaned”?  Does Congress know how 
easy it is to use Photoshop to erase or change an image?  Everyone else on the Internet does. 
 
violation: https://www.facebook.com/SpicedHumour/photos/pb.113472922095959.-
2207520000.1436047248./798589603584284/?type=3&theater 
My original: http://www.mosdigitalpencil.com/products/The-Fat-Lady.html  
 
In what other field could workers be forced to pay to “register” each product they create in order 
for it not to be stolen, or listed as “orphaned”, or make a lawyer refuse to take your case because 
unregistered means no statutory damages. 
 
My artwork is my PROPERTY.  It is my life’s work, my heart, my soul, my invention, my 
product — it would not exist without me, and no matter how many “Users” think it’s not worth 
paying for, I beg to differ.   I pay taxes like every other American and I demand 
respect.  Copyright office — please lobby to protect us with the same other businesses are 
protected in this country.  
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There are thousands and thousands of very small businesses like mine, where an individual artist 
has no support, and no voice. Thank you for the opportunity for me to weigh in on this very 
important issue.  
 
Sincerely,  
 
Maurie (Mo) Manning  
www.mauriejmanning.net  
www.mosdigitalpencil.com  
 
 
PS You will not hear from the vast majority of illustrators.   Most of them would speak up if they 
knew, but they are holed up in their studios with their noses to their drawing boards, or wrist-
deep in paint, completely oblivious to the fact that their artwork is being scanned in, uploaded, 
shared and used all over the world without their permission. So please, let the ones you do hear 
from speak for our peers who are too busy working hard, to have ever even have heard about this 
inquiry.  
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          Office of the University Librarian 
           


U.S. Copyright Office 
[Docket No. 2015–01] 


Copyright Protection for Certain Visual Works; Notice of Inquiry  
 
 
 
July 22, 2015 
 
 
Maria A. Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Avenue, S.E. 
Washington. DC 20559-6000 
 
Dear Ms. Pallante: 
 
Thank you for the opportunity to submit comments in response to the April 24, 2015, Notice of Inquiry on 
Copyright Protection for Certain Visual Works.  As you may know, UCLA is one of the nation’s leading 
public research universities and takes very seriously its responsibility to serve the people of California, the 
U.S., and the world through its mission of education, research, and service. 
 
Integral to that mission is the role of the UCLA Library in collecting, preserving, and making accessible 
scholarship and the cultural record. By making its holdings as broadly available as possible, the UCLA 
Library plays an essential role in furthering scientific discoveries, creating innovative solutions to pressing 
problems, and improving the lives and well-being of individuals and of society. 
 
Complementing some eleven million volumes, journal subscriptions, and licensed databases in its general 
collections, the Library’s special collections of manuscripts, rare books, and specialized archival materials 
contain unique and rare primary sources in the arts, music, humanities, life and physical sciences, and social 
sciences. Rare book holdings consist of more than 350,000 volumes, while non-book holdings comprise more 
than thirty thousand manuscripts, over five million photographs, and some 630,000 maps, music manuscripts, 
sheet music, sound recordings, art, architectural drawings, graphic arts, and ephemera.  Like the broader 
Library, UCLA Library Special Collections are open to the general public for reference and research. 
 
As one of the country’s foremost public academic research libraries, the UCLA Library takes very seriously 
its responsibility to protect the intellectual property rights of creators and publishers represented in our 
collections. To that end we employ experts in intellectual property and U.S. and international copyright law, 







draw on the expertise of university lawyers when appropriate, and routinely advise users on permissions 
requirements. Our comments below focus on ensuring that any contemplated changes to U.S. copyright law 
regarding visual works do not negatively impact our ability to make our collections broadly accessible in 
ways that fully serve UCLA’s teaching, research, and public service mission. 
 
We appreciate that the Background section of the Notice of Inquiry remarked on the impact of many visual 
works on American culture, including photographs, media art, and medical illustrations, all of which are 
essential in teaching and research at UCLA.  That section cited Dorothea Lange’s indelible photograph of a 
migrant mother, which has rightfully achieved its iconic status because of both its power as an image and its 
public domain status as a work of the federal government. It is also interesting that several media 
photographers’ images of firefighters raising an American flag at the World Trade Center on September 11, 
2001, were cited; the current litigation surrounding them demonstrates the strength and flexibility of fair use 
in protecting image creators and rightsholders. 
 
In acting as a steward for the collections of the UCLA Library, we always bear in mind the U.S. Supreme 
Court’s definition of the purpose and objective of copyright as the “means by which an important public 
purpose may be achieved…. The monopoly created by copyright…rewards the individual author in order to 
benefit the public”.1  Our public – UCLA students, faculty, and staff; the people of California for whom we 
hold our collections in trust; and the broader population, which benefits from scholarship and discoveries 
made at UCLA – relies on the Library to provide timely access to the content we collect and preserve. Our 
users, and similar users of academic and research libraries across the country, must be among the primary 
audiences whose needs the Copyright Office keeps foremost in mind when considering any changes to current 
copyright law regarding visual works.  
 
Our comments below focus on the fourth question raised by the Notice of Inquiry. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 
Academic and research libraries house collections that may each contain hundreds or thousands of visual 
works, but the libraries often do not receive the copyright of the collections, nor is the copyright holder 
always ascertainable. The person who collected the materials, the donor, or the seller may not own the 
copyright and often has no information about the copyright status or owner. Historical visual works created 
for personal use, while often of unique research and teaching value, are frequently unsigned and unattributed 
or were created anonymously, making it practically impossible to identify and locate the copyright holder. For 
example, it would be very rare to find a family photo album, scrapbook, or collection of casual historical 
photographs that contain information regarding the original or subsequent creators, copyright status, or 
copyright ownership. 
 


                                                 
1 Harper and Row v Nation, 471 U.S. 539, 549 6 (1985) 







This challenge is not restricted to photographic prints made decades ago. The vast majority of contemporary 
mobile phone photographs are taken by individuals with no thought of commodification, but with their unique 
ephemeral view of day-to-day life, these photos comprise essential historical and cultural documentation. 
Research libraries and archives are increasingly collecting born-digital primary source materials like 
smartphone photos, but in aggregate these are even more voluminous in quantity than print photos and present 
similar challenges regarding identification of creator or copyright ownership once they’re divorced from the 
physical phone itself.   
 
Even in cases where authorship is identifiable, it can be difficult to locate creators or heirs, which is of course 
necessary for determining copyright ownership. Heirs or assignees may not know the copyright status, 
whether the item in question was a work for hire and therefore subject to ownership by another, or whether 
copyright was legally transferred.  
 
Difficulties can also arise with visual works created outside the United States, since other countries have 
different laws that apply to visual works. In addition, works that fall into the category of traditional cultural 
expression – which includes such visual works as art, designs, signs and symbols, and architectural forms – 
are still subject to debate among copyright experts and so have uncertain status.2 
 
There does not currently exist a comprehensive one-stop registry that can be used to easily locate owners of 
visual works that are protected by copyright, especially the types of non-commercial visual works that are a 
cornerstone of research library collections. Creating such a registry for commercial creators would address 
their concerns about protecting their economic interests and would not require a change in existing copyright 
law. However, this would not address research libraries’ challenges, since many visual works in research 
library collections are typically created with no thought of their future archival value; it would simply never 
occur to the creator to register the work. 
 
Among the countless visual works in archival and special collections at academic and research libraries, the 
vast majority was created for non-commercial purposes of documentation by creators with no intention or 
expectation of monetization, and their primary present-day use is to support instruction and scholarship. 
Though it may be tempting in its clarity, one-size-fits-all legislation focused on monetization, and designed to 
address the concerns of the small proportion of commercial image producers and rights holders who have lost 
income because their images were used illegally, will have a chilling effect on the use of visual works in 
library and archive collections. Existing copyright law provides legal remedies for those commercial creators. 
Imposing the burden of identifying the copyright owner of a visual work beyond the good-faith standard of a 
reasonably diligent search, requiring an entry in a registry before a visual work can be used, or weakening the 
fair use provision in its current form would severely limit the full educational and research use of these unique 
and valuable scholarly resources. 
 
The UCLA Library, along with our colleagues at research institutions across the country, takes very seriously 
its stewardship of our archival collections, along with the rights of the creators of those collections’ contents. 


                                                 
2 See WIPO’s statement on Traditional Cultural Expressions at http://www.wipo.int/tk/en/folklore/  
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We take great care to protect those rights, including seeking permission when appropriate and following the 
Code of Best Practices in Fair Use for Academic and Research Libraries, which recommends a clear 
takedown provision for digitized materials, statements and examples of proper attribution wherever possible, 
and sensitivity to privacy issues. When the copyright status of a digitized visual work is unknown or the work 
is an orphan, due diligence is undertaken prior to providing educational and research discovery and access. 
 
We urge you to consider the unique and important mission that academic and research libraries play in 
advancing education, increasing global knowledge, and supporting access to the cultural record when 
considering any changes to copyright law regarding visual works. Commercial photographers, graphic artists, 
and illustrators are not the only ones with a stake in this issue; the American people as a whole and, indeed, 
the entire world will gain or lose access to invaluable primary source materials depending on the actions of 
the U.S. Copyright Office in this matter. 
 
Sincerely, 


 
Virginia Steel 
UCLA University Librarian 
 
 
Cc: Kim S. Kovacs, Executive Director, Federal Relations, UCLA 
 Amy Blum, Senior Campus Counsel, UCLA 
 
 
 








Sunday, July 19, 2015 


 


To Whom It May Concern, 


 


I am an artist in America, expressing myself in this wonderful country in full of 


opportunity and “The American Dream”. As an artist, I can willfully attest to the use of my 


infinite freedom of speech that is my art, in hopes of, someday, being noticed by, either a willing 


publisher for my written works, or a lawful and accepting company to my, rather, unique 


drawing abilities. With this freedom of speech through, either my written word, or abstract look 


on intellect of my own internal life as well as the inhabitants that linger just at my fingertips, I 


have come to love and accept that, regardless of the endless increase of competition in the world 


of art, it is absolutely important that we as artists maintain our rights, and that includes our 


“copy-rights” (pun intended).  


This new Copyright law that is being proposed is a new low in scandalous endeavors by 


our country to willingly strip us artists and what little we have left in terms of what belongs to us 


in the world of our creations. This country is full of inspired individuals yearning to be heard, not 


to become famous but to be listened to. We artists do not yearn for fame and fortune but to 


simply be understood, and, frankly, how are we to be heard if we will not be recognized for our 


valuable works?  


As found on one of my blogging websites, a respectable artist in the U.S. has made it 


known to me, as well as many others about what is to come of this new “Copyright Act”. And 


their findings include: 







● “Voiding our Constitutional right to the exclusive control of our work”, - which 


completely takes the freedom of our creations away from us. 


● ““privileging” the public’s right to use our work” - without permission, basically 


giving the public incentive to steal an honest artist’s work, 


● ““pressure” us to register our work with commercial registries” , - giving us no 


alternative so they can pay, or even mention us, as little as possible, 


● ““Orphan” unregistered work” , - which means this will let unnamed work be 


free art for anyone to use without the fear of having to find it’s creator, 


● “make “orphaned” work available for commercial infringement by “good faith” 


infringers”, - letting commercial companies get away with stealing someone’s art, 


and not having to worry about backfires or even having to look for who might 


have actually made the piece of art that they will use, I mean, they steal 


everything else, right? 


● “allow others to “alter” an artist's works, and copyright these “derivative 


works” in their own name”, - dropping the artist that was used for their own 


selfish gain and leaving, said artist, in the dust of what little is left, scavenged and 


given to them, 


● and “it would effect every piece of art: drawings, paintings, sketches, photos, etc.; 


past, present, and future; published and unpublished; domestic and foreign”, - 


saying that any art is no longer safe in anyone’s hands, not even in their creators, 


anywhere, even outside of the U.S. if it were un-fortunate enough to be caught in 


certain hands in any lovely corporation in America.  







This is unlawful, unjust, and as a citizen of the United States, a proud member of a 


society that is supposed to be able to keep their rights, especially in terms of our free speech, it is 


down right disgusting to see this even be considered to be a new law. As a citizen, I am revolted 


by such a demeaning infringement of my basic rights of my use of free speech, and as I stated 


above, my art is my speech. I refuse to let it come to pass that cooperation will be allowed to take 


whatever they please with it comes to hard working artists in this country.  


To all who is voting on such a disastrous Act, come Thursday, July 23rd, 2015, let’s take 


a moment to remember all who created and signed the Constitution: George Washington, George 


Reed, Gunning Bedford, Jr., John Dickenson, Richard Bassett, Jacob Broom, James McHenry, 


Daniel of St. Thomas Jenifer, Daniel Carroll, John Blair, James Madison, Jr., William Blount, 


Richard Dobbs Spaight, - I believe it is needless to continue. I don’t really feel like adding all 39 


names onto this list. But that’s okay, right? All I would be doing, by ignoring to add every single 


signature of the Constitution, is disregarding every single person who came into play on the 


wonderful Constitution that is still in use to us, today. But, would it be rude of me not to add 


every single signature? 


It would, wouldn’t it?  


If not for every single signature on that beloved piece of history on that fateful day, we 


wouldn’t be in quite the same country that we are in today. Don’t take away something that is 


rightfully ours. Don’t take away something that is needed to the people of the United States; our 


basic human rights, which includes our freedom of speech, because, by God, I will defend my art 


as a significant freedom of my speech until the day I die.  


Do not let that let this pass. We citizens do not deserve it.  







Thank You. 


 
As a faithful citizen of this beloved United States, 
~Christine Shane 








Ms Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave., S.E.
Washington, DC 20559-6000


re Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works  (Docket No 2015-01)


July 23, 2015


Greetings,


My name is Jeffery West and I am a professional illustrator and have been for the last 28 years. 
I specialize in information illustration and visual explanations.  My clients include the largest 
hi-tech companies of Silicon Valley, the Fortune 500, as well as entrepreneurial start-ups.  My 
illustrations are used in communications media including print, web, digital, presentation, and 
packaging, for marketing, sales collateral, advertising, direct sales, publishing, educational and 
non-profit, and public relations applications.  My work has been published and distributed in 
America, Canada, Europe and Asia.  I am also a fine artist and produce original digital prints, 
drawings, and paintings for sale.  


I am writing to express my concerns over proposed changes to copyright in general for all 
creators in all media and for the Visual Arts in particular.


I have enjoyed and continue to have a livelihood from a long and successful career in no 
small part because of the advantages that U.S. Copyright law provide me for controlling 
and leveraging the products of my talent, unique vision, and effort.  In order to secure 
my copyrights and the financial opportunities of licensing, I register all my work before 
publication.  Controlling the copyright and usages of my images not only makes a living 
income but also supports the integrity of my thinking, style, and brand;  it discourages those 
who efforts can only consist of imitation and cheap work done by low paid work-for-hire help.


I deal with the licensing of my images as a normal course of business.  The negotiation for 
multiple usages under my copyright both during and after the commission of an illustration 
are a significant part of my income and livelihood;  it would be difficult to have a sustained 
middle class income without the income derived from having my copyrights.  My images are 
my business asset and the multiple licensing creates my income.  There is no limit on how long 
an image is a viable income engine.  I regularly receive inquiries for images that are years old 
either to directly license the image or to create a derivative.


A critical element of my work is the ability to make derivatives digitally.  Because I use Adobe 
Illustrator and generate .eps files for the final art, art does not degrade through multiple 
copies.  The line work and shapes are generated by mathematical formula;  an image can be 
resized infinitely, unlike a bitmap image which has a finite number of pixels composing the 
image.  The file also remains "live", meaning changes can continue to be made without image 
quality loss.  Most significant, visual elements can be selected and recombined into different 
compositions, a strategy I use to enable efficiently in creating my illustrations, but are also 
easily used by people seeking to infringe on the images.


283 Pine Forest Dr
Aptos, CA 95003-9792


vox   831.688.6075   
jeff@jwestdesign . com
www. jwestdesign . com







In answer to the questions:
1. Monitor and Licensing Challenges
My most significant challenges to monitoring and licensing my illustrations include the lack of 
resources, time, and ability to track an image that a larger organization might have available. 
Once an image is released to a client, it is gone. The illustration that I present to the client is 
always in a digital format. The nature of the medium allows for rapid transfer, distribution, and 
the making of derivatives.
There have been software tracking apps that would report if an image was posted to the web 
and one went searching for it. If a derivative was made or a portion of the illustration taken, 
the software would not be able to track the recombined illustrations. The process involved 
time and money to regularly track all of the images I have created.  At the peak of my career, I 
was producing 60 - 100 illustrations per year;  I was busy working long hours to produce that 
volume and had little time to do anything else!  Illustration by it's nature relies on the personal 
style and thinking of the individual and often takes years to develop.  It is not something one 
can hire employees to produce.
I have to trust that my clients will abide by the terms of the Agreement used to originate the 
illustration;  in most cases I believe my clients do.  I think this is because there has been a 
general awareness raised in business regarding intellectual property, copyright, and usage 
rights.  I think this also occurred because there has been more visible litigation regarding 
infringement cases that fewer businesses want to run the risk.  In this way, the threat 
of penalties and a strong copyright law have helped creators have a living.  However my 
experiences have verified that conscious infringements of my work have taken place and I have 
pursued these vigorously through legal challenges. 
Other challenges include people being able to find me and identifying me with a particular 
illustration.  I have maintained a consistent website and contact info through the majority 
of my career and people can easily locate me.  I complete the metadata in each file, however 
metadata can be easily removed.  Many people do find me easily but who knows how many 
won't and don't take the time to look?  There persists a mindset that because one can find an 
image on the Internet that it is somehow okay and free to use.


2. Enforcement Challenges
I have experienced numbers of infringements that I became aware of and pursued with lawyers.  
These are not small and incidental; the total value of the infractions has been over several 
hundred thousand of dollars.  As a one person shop supporting a family, this is a substantial 
amount, enough for a college education or two, plus money set aside for a retirement!
The challenge of enforcement is the leverage that a larger business can bring to bear against 
me as a one-person business.  As a claimant, the burden of proof is on me.  To successfully 
challenge any infringement is a significant burden on my finances and my time, even with a 
registered copyright and copies of the infringement.  Corporations and publishers have the 
resources to retain lawyers over a long haul and play a waiting game.  In some of these cases I 
was able to reach a settlement, however it was smaller than the value of the infringement.  In 
other cases I was not able to get a settlement and was advised by my lawyer that pursuit of a 
claim was potentially more expensive that what the infringement was worth.  In all cases I was 
able to stop the infringement, however recovering damages have been mixed.  For the majority 
of practitioners, illustration is not a high income profession.


3. Registration Challenges
Once I have learned it, and after several letters from the Copyright Office on the correct way 
to register my work, I find the online registration system fairly easy, albeit a bit clunky and 
outdated, to use.  The user interface is not very intuitive or friendly and should be updated.  The 
help files and Powerpoint presentations are useful but could be improved.  For large bodies of 
work, it is tedious and time consuming to have to individually enter the title of each work.
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4. Challenges to Buyers/Users of Illustration
I think the challenge for users is that have to pay for the use of an illustration.  I think buyers get 
frustrated that they can't own an illustration outright and do whatever they wish with it including 
monetizing it themselves.


5. What other issues? 
Copyright is a critical element in fostering a creative environment just as was intended when 
Copyright was created.  Authors must be able to profit from their works and be protected from other 
larger business interests in order to be able to continue to create.  Concepts such as Orphan Works 
and mass digitization rob and place the burden of proof and enforcement on the creator;  they are 
detrimental to creative spirit, enterprise, and interests. 
I urge you to keep in place the ethos of protecting creators in considering any changes regarding 
copyright.   In the eyes of people who create, an ounce of prevention is worth a pound of cure.


Sincerely,


Jeffery West
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   My name is Renee, and I'm a casual artist.  I'm working towards photorealism, and I do studies from 
stock art to practice my skill.  It's a hobby for me, but the pieces I do can take upwards of thirty or more 
hours to complete.  As the laws stand now, I can share my artwork online with the protection of 
copyright law knowing that, if my work is stolen, I have legal recourse.  I believe these laws discourage 
serious thieves because they know they can be prosecuted for profiting off my work.  Most of the 
problems I've had have been casual thieves, for their Facebook or website, and I've never had to do more 
than ask someone to take my artwork down or just to credit it.  Most of them didn't 'click' that they were 
stealing and weren't a long term problem. 
  These were not businesses stealing my work.  Just teenagers. 
  The suggested Orphan Works laws would strip these protections from me.  The assumption behind 
them is that someone will do a diligent search for an artist's name when they want to use a work.  The 
truth?  They won't.  They'll claim they 'couldn't' find me and flat out steal my work and other people's 
work.  These wouldn't be casual thieves but people who want to profit from my hard work. 
   Add to this the sheer number of casual thieves who lift images and post them on their own websites.  
Have you ever used TinEye to reverse image search?  Trying to find the original source of a popular 
artwork is difficult because SO MANY people have lifted it for their own use.  It takes time and effort to 
hunt down the source, and sometimes you can't find it.  Does this mean that an artist should have their 
efforts stolen just because so many people have stolen their work that the source is obscured?  Does this 
mean that an artist should have their efforts preyed on by people who will claim to have searched without 
even bothering? 
   This law actively hurts artists.  The only people it benefits are corporations and businesses who don't 
want to put the money down to hire an artist.  The truth of it?  There is no lack of artists willing to 
produce artwork for little to no money, however unfair that is to the artists.  There are no lack of 
legitimate sources for artwork and stock photography that can be licensed for little or no money.  These 
thieves would argue that they must have THIS piece or THAT piece, but what they're really saying is that 
they're unwilling to pay to have any piece done for them.  They'd rather steal it. 
  This law benefits thieves.  Flat out.  Why should I work thirty hours on a piece and put it up for 
people to enjoy only to have someone flat out steal it while claiming they 'searched' for the artist and 
couldn't find them?  They're not putting an actual effort in to find the artist.  They're not paying me for 
those thirty hours.  They're not paying me for the decade of practice it took to get good at what I do.  
They're flat out stealing.  And this law protects them. 
 
    








 


COPYRIGHT QUESTIONS FROM APA 
 
If the Orphan Act gets passed, photographers 
will have no recourse for getting paid for their 
work. The government spends millions of dollars 
trying to police and retain what is theirs. Each 
individual does not have the resources that a 
huge government or corporation has. Since 
digital photography, the internet and social 
media; the value of our work has decreased 
tenfold. We are trying our best to stay a float. 
The drastic evolution of technology only hurts 
our fight. We are constantly having to upgrade 
equipment and consumers are constantly getting 
upgraded to what we are throwing to the waste 
side. It is creating a saturated market with 
customers who are naively stealing our goods. 
How do we put a price on stolen items that we 
don’t know are gone? When will I be able to call 
the Police or some other authority and tell them 
that more than $500 worth of goods has been 
stolen from me and they need to fingerprint the 
internet to arrest the culprit for grand theft? 
When will the internet be a fair marketplace? 
 
The American Photographic Artists sent out an 
email asking us to answer the following 
questions. I enlisted the help of some of my 


 







 


friends in the industry to get a bigger take on this 
issue… 
 


1. What are the most significant challenges 
related to monetizing and/or licensing 
photographs, graphic artworks, and/or 
illustrations?  


 
SOCIAL MEDIAS  & BLOGS - REPOSTING OF PUBLISHED ARTICLES 
THAT HAVE LEGALLY PURCHASED A LICENSED WORK 
 
The challenge I normally encounter is about people or websites where 
others are using my images on say Facebook and some small companies 
are using images without me knowing it and finding out later. With no 
copyright visible, it is difficult to get paid after the fact.  
 
Keeping up with people who screen grab from websites or 
download from social media platforms and make use of photos 
without permission or even a written request. 
 
How do Photographers and Illustrators protect their work from people 
using a section or part of an image and then changing it to create their own 
version of "art".  They posterize a section of the image and say that it is not 
stolen from someone else. It is hard for photographers to plan usage rights 
for upcoming new types of media usage.  10 years ago we did not worry 
about Instagram and other social media using images. 
 
 


2. What are the most significant enforcement 
challenges for photographers, graphic 
artists, and/or illustrators?  


    
DEFINITELY PUBLIC ASSUMPTIONS THAT WHEN 
SOMETHING IS AVAILABLE ON THE WEB IT’S IN THE 
PUBLIC DOMAIN. 


 







 


 
There are no cease and decist for Instagram and Facebook. 
International clothing manufacturers with millions of followers can 
post our photos with no recourse. Even if we try and comment on 
the photo, it gets buried and no one cares. 
 
It’s simply too easy in our digital age for people to steal our work. 
Even in the hands of magazine or newspaper photo editors, art 
directors, and other end users our work is vulnerable. Metadata is 
only so helpful in protecting our work. We need copyright laws 
that recognize creators of the work and protect their copyrights 
from being infringed. The whole world of creative content can not 
simply be public domain. 
 
Who do photographers call when they do find their images 
misused?  Who enforces these laws? How do we track the actual 
usage of an image?  Or should an image be used per time, like a 
rental? 
        
 


3. What are the most significant registration 
challenges for photographers, graphic 
artists, and/or illustrators?  


 
Making sure that they register their images in the correct way and on time. 
 
It is very useful that we can register bodies of work. Having to 
register each individual photograph would be a disaster. 
 
Most people don’t know about the copyright registration website 
and find it daunting. I have done it many times and the auto-
population is great but people are still scared. Maybe add a plug-
in to photoshop or Lightroom that uploads directly to the copyright 
website… 


 







 


 
4. What are the most significant challenges or 


frustrations for those who wish to make 
legal use of photographs, graphic art works, 
and/or illustrations?  


 
Sometimes companies use photos without regard for who took the image 
or who has ownership of the original image.  I have heard that they shun 
the owner of the image and say we will see you in court, and even if they 
decide to play nice, all they have to do is take it down and are told not to 
do it again but never have to pay for what they got away with. It’s like the 
border crossers. Why stop trying if all you get is a slap on the wrist. 


 
Perhaps contacting the creator of the work. But there are a myriad 
of ways to do that, and contact info can almost always be found in 
the image’s metadata. 
 
5. What other issues or challenges should the 
Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the 
Copyright Act?     
 
The company www.imageprotect.com should be incorporated into the 
copyright site or at least have a direct link to them. 
 
The office should be using resources to make people aware of the 
copyright office. If you could add a search engine like google images to 
your site where someone can upload an image and get the owners 
information, we can start calling out people that try to play dumb when they 
are caught illegally using images. 
 
POSSIBLY A WAY TO IMPLANT © REGISTRATION 
DIRECTLY INTO DIGITAL IMAGES THROUGH DIGIMARC 
OR ANOTHER STAND ALONE PRODUCT. 
 


 



http://www.imageprotect.com/





 


Simply that we need to maintain our copyrights and be able to 
register them in an efficient manner. It’s hard enough making a 
living with a camera without constantly having issues almost 
completely out of our control making it harder. We can not spend 
most of our time attempting to police the use of our own work. 
That’s why we have copyright laws in the first place! 


 








RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante & U.S. Copyright Office Staff: 


 


I am a hobbyist artist.  Most of my work is calligraphic art/illumination, with a heavy focus on 
illustration.  My work often takes months to create because of the detail involved, so I would be a 
starving artist if that were my main profession.  However, I can see art as being my retirement career 
and therefore do look at each piece I create as part of a body of work that I may someday choose to 
make into prints and sell. 


 


One of my main concerns is the ease with which identity of a piece of visual art can be lost.  I entered a 
piece of work in the state fair last year which had taken me 6 months of effort to create.  Many people 
photographed it (and probably didn’t photograph my name card).  At this point, although I consider the 
piece to be the most important piece in my portfolio, I am aware that the photos of my work can be 
used by anyone without crediting me.  Online programs like Pinterest are another issue, since the 
original source of information is often lost in the process of pinning.  Copyright upon creation assures 
me that my work is still mine. 


 


Registering copyright is perhaps even more challenging for a hobbyist artist than a professional.  Since 
we have less work accumulated in a year and are not presently deriving financial gain from it, the costs 
in time and money associated with officially registering a copyright pose a challenge.  We have many 
demands on our time, and time spent registering a copyright is time that cannot be spent creating art.  
However, our art remains part of our identity, and to have another claim credit for it or use it without 
permission feels like a subtle form of identity theft. 


 


Thank you for your concern, 


 


Kathleen M Rollick 








Before the U.S. Copyright Office,  
 


Library of Congress 
 
 
 
 
 
In the Matter of     ) 
 
Copyright Protection for    ) 
 
Certain Visual Works   ) Docket No. 2015-01 
 
 
 
 
 


Comments of 
 


University Libraries, University of Massachusetts, Amherst 
 
 
 


Submitted by 
 


Laura Quilter, J.D., M.S.L.I.S. 
 


July 23, 2015 
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INTRODUCTION 


We write in response to the Notice of Inquiry on Copyright Protection for Certain 


Visual Works, Docket No. 2015-01, 80 Fed. Reg. 23054,1 Questions 4 and 5: 


 


4. What are the most significant challenges or frustrations for those who 


wish to make legal use of photographs, graphic art works, and/or 
illustrations?  


 
5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright 


Act? 
 


We write to share the perspectives of those who teach with images and of the 


librarians who support those uses. We briefly review the array of teaching uses of 


images, and library support of those uses. We then examine impediments to these 


uses, contrast that with tools and doctrines that have proven notably beneficent to 


teaching, and conclude by extracting some principles for supporting teaching with 


images.  


 


BACKGROUND 


 We are librarians at the University of Massachusetts, Amherst.   


 Gerald Schafer is the Director of Libraries, with an MA in librarianship and 


a bachelor’s degree in English. He directs all libraries at the University of 


Massachusetts Amherst and is active in numerous professional organizations at the 


national level.  


 Laura Quilter is the Copyright and Information Policy Librarian, with a law 


degree in addition to her MSLIS.  Her work is focused on providing copyright 


education and support at UMass Amherst.  


 Brian Shelburne is the Head of the Image Collection Library 


(http://library.umass.edu/image-collection-library), with an MA in Classical and 


                                                
1 Proceedings and comments available at http://copyright.gov/policy/visualworks/ . 
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Near Eastern Archaeology in addition to his MLS.  His work is building and 


providing image resources for the university community and promoting awareness 


of visual literacy at UMass Amherst. He is a former Executive Board member of the 


Visual Resources Association (VRA). 


 Annie Sollinger is the Digital Image Metadata Librarian, MSIS and 


bachelor’s degree in Art History. Her work is researching and cataloging images of 


artwork for teaching.  She is a photographer and visual artist. 


 Our opinions here represent our experience in supporting educational uses 


of images. We write to share the perspectives of those who teach with images, and 


the librarians who support those uses.  


 


USE OF IMAGES IN TEACHING 


The ease of use of digital images has led to their widespread use in teaching 


at all levels. In certain fields such as art, architecture, art history, and media studies 


visual works are absolutely critical, and it is impossible to present the material 


effectively without them. But images are a critical tool in virtually every other 


discipline as well: From the sciences to business to literature, images serve as an 


important pedagogical tool in all disciplines, and at all educational levels, from 


preschool through college and graduate studies. Continuing education, child and 


adult language programs, and vocational programs are also examples of educational 


programs relying on visual works.  


The uses of images in teaching are varied and pervasive throughout 


education. Teachers incorporate images into presentations, lectures, and study 


materials. Imagine a lecture on anatomy or rock formations without photographs 


and illustrations. Images allow instructors to support different styles of learning in 


their students, and provide content in multiple formats to reinforce and connect with 


students. For instance, an instructor discussing setting as a character in a novel 


might verbally describe a passage in text describing the moors of Wuthering 


Heights, show various artistic illustrations of the scenes, and some actual 


photographs of the moors. To build on that point, the instructor might then show 
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some manipulated images placing the characters in different settings, or minimizing 


the setting.  


Participatory education shifts the focus from lecture as a performance to 


engaging the student in creating as a form of learning, demanding extensive use of 


images. Students create texts, graphics, or videos to explore a subject, 


demonstrating their research and their grasp of the subject through their 


presentation of it. Choosing the right image to convey a concept, or collaging 


images from different sources to make a point or capture the viewer’s interest, are 


critical means of understanding a subject. Images are studied by students outside of 


class, copied by students learning to create images themselves, and incorporated by 


students into critical works in numerous media such as text, video, and 


presentations.   


Educators today obtain images from a wide range of sources. Instructors and 


students routinely create their own original images or source them directly from 


photographers and creators who make their own works available on websites and in 


Internet-accessible databases such as Flickr. Educators obtain images from the 


Internet in general, using search engines to identify particular works, or images on a 


particular subject. And of course, educators and librarians continue to source 


images from the more traditional resources such as print publications, image 


vendors, licensed databases, and the commercial world (advertisements).  


Libraries have long supported educators and students alike. Acquiring and 


preserving images in various formats is only the most obvious method; librarians 


have pushed to convert older collections to more useful formats, and to render the 


collections discoverable and accessible. From the practices of “copystand 


photography” to today’s comprehensive digital asset management programs, 


librarians have labored to ensure that teachers can actually locate and use the 


images they need.2  


                                                
2 See Gretchen Wagner, “Finding a New Angle of Repose”, EDUCAUSE Review, Nov. / Dec. 
2007, pp. 84-106, and Visual Resources Association, Statement on the Fair Use of Images for 
Teaching, Research, and Study (2011), for a clear explanation of the history of educators’ use of 
images.   
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It is important to note that use of images and other visual works in the 


classroom, particularly in the discipline of the arts, benefits all parties. Creators of 


visual images unquestionably benefit from educational use of their works. Indeed, 


creators are often eager to have their works studied and included in “the canon,” or 


used as exemplars of particular techniques or eras. The creators of the works being 


shown benefit through the increase in the awareness of their works. Over time it is 


through this process that creative works may become more embedded into our 


cultural fabric. Restrictions on the ability to obtain good representations of a work 


of art will certainly result in that work receiving less widespread exposure. 


Technical and procedural hurdles can interrupt all the benefits that flow 


from educational use of images. Teachers assembling a broad array of materials into 


a single lecture, with dozens or hundreds more to build, may easily be dissuaded 


from use of a particular image—even if it is the perfect image to make a point. 


Librarians entrusted with developing collections to support these teachers face the 


same issues writ large. Licensing or technical mechanisms that seem perfectly 


reasonable in a commercial context can impose disproportionate burdens in the 


educational context. Attempts to capture or monetize all possible economic benefit 


can, in fact, destroy a significant economic value that can only exist when 


unhindered by the middleman costs imposed by metering. 


 The focus of the Notice of Inquiry appears to be primarily on commercial 


uses. While this is laudable for those images and creators who hope to exploit their 


works commercially, the Constitutional purpose of the copyright is to “promote the 


Progress of Science and useful Arts.”3 In light of this, we believe the focus ought to 


be on how best to support the creation of works, distribution, and use of works, and 


especially in settings such as education which directly “promote the Progress of 


Science and useful Arts.” While commercialization has historically been an 


important part of this mission, with the widespread availability of technologies for 


creation and distribution of images and other copyrighted works, noncommercial 


creativity has become ever more important to visual image creators and users alike. 


Importantly, this noncommercial creation and distribution dovetails closely with 


                                                
3 United States Constitution, Art. I, Sec. 8, cl. 8. 
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educational uses, which are inherently noncommercial. We thus write to ensure that 


mechanisms developed to facilitate commercial exploitation do not have unintended 


adverse consequences on educational uses, and in hopes that by identifying 


principles that assist educators’ uses of images, other productive uses may also be 


fostered.  


 In summary, we note in particular these facts that are unique or important to 


this inquiry:  


• Images are tremendously important in teaching, both as subjects of teaching 


and as pedagogical tools.     


• Pedagogical approaches are diverse and continually evolving.  It is 


impossible to predict and provide detailed support in advance for all the 


creative approaches developed by teachers. 


• Noncommercial creators and holders of copyright far outnumber 


commercial and professional creators and holders.   


• Creators and creative industries alike benefit from exposure in the 


classroom.   


• Even modest transaction costs in time or money, when imposed in certain 


contexts such as education, can quell important uses that bring value to 


creators, users, and society alike.  


 


 


IMPEDIMENTS TO TEACHING USES 


 We write in response to Question 4, “What are the most significant 
challenges or frustrations for those who wish to make legal use of photographs, 


graphic art works, and/or illustrations?”  


 In particular, we note that several mechanisms developed to facilitate 


commercial exploitation have had unintended adverse consequences on educational 


uses, posing “challenges [and] frustrations” for educators and their students.  


 


Difficulty #1: Digital rights management (DRM) / Technical protection 


measures (TPMs) that are tied to electronic images often pose barriers to otherwise 
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lawful uses, including classroom teaching and study. For instance, Apple’s 


implementation of DVDCCA in Apple computers has long restricted the ability to 


capture screen shots from video works on DVDs.  Copy protection schemes that 


disable the ability to copy and paste hinder creation of lecture slides, as well as 


other productive uses. Watermarks, of course, can obstruct or impair image quality. 


Pre-built image packages, such as CD-ROM packages or DVDs that accompany 


books, while less common than they were several years ago, may allow images to 


be viewed only in the context of that package. Educators cannot separate an image 


from the source and use it in a lecture. These barriers to legal use cause frustration 


for educators who seek to use images in their teaching.   


 The Digital Millennium Copyright Act’s (17 USC 1201) conversion of 


TPMs into legally enforceable requirements not only complicates the already 


difficult problem of finding a way to use content to teach, it raises the specter of 


criminal liability simply for teaching. The triennial rulemaking to exempt such uses 


from criminal liability is burdensome and effectively excludes the vast majority of 


potential users from effective participation. This leaves teachers out of the loop, 


represented only by a handful of professional associations or public interest 


organizations capable of addressing copyright concerns. The exceptions thus 


granted have, while increasingly protective of pedagogical approaches,4 have been 


so parsimonious in approach, and so generous in length of explanation, that even 


favored users approach with caution and confusion. Most instructors choose to 


either abandon their lesson plans out of fear, or to simply ignore the technicalities 


and operate in good faith, leaving them legally vulnerable.   


 


Difficulty #2: Burdensome and overly elaborate statutory mechanisms, such as 


those detailed in 17 USC 110(2) (the “TEACH Act”), render ordinary pedagogical 


strategies unworkable. To avail oneself of this statute’s safe harbor, an instructor 


                                                
4 Not until the 2006 rulemaking were educators’ needs recognized, and then they were limited 
only to media studies professors circumventing technical protection measures on DVDs. That 
exemption expanded in 2010 and 2012, but the exception is still exceedingly technical and 
limited. One commentator on an educational webinar aimed at librarians and educators advised 
that it was so confusing and technical that it wasn’t worth it.  (NISO webinar on videostreaming, 
June 12, 2013.) 
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must meet a lengthy checklist of factors, some of which are not readily within the 


faculty member’s control.5  Because of the difficulty of applying the TEACH Act, it 


is widely viewed by educators as more trouble than it is worth;6 as with the DMCA 


anticircumvention provisions, instructors must either compromise their pedagogy, 


or operate in a state of legal limbo and uncertainty. 


 


Difficulty #3: Commercial-Oriented Licensing Practices.  In a perfect world, 


licensing enables a provider and a user to come together on terms of mutual 


agreement.  Unfortunately, in the real world, very few rightsholders adequately 


anticipate the needs of teachers in either the provision of content or the provision of 


licenses. Providers that target commercial markets rarely establish mechanisms to 


provide for reasonable licensing in educational and scholarly markets.7 Where 


licensing is developed for educators, too often it is based on commercial models 


that are simply inappropriate in pricing or terms. For instance, commercial 


providers of databases routinely include indemnification clauses in their 


agreements, which are often illegal for state institutions to sign.    


 Unfortunately, organizations that serve as rights clearinghouses and 


represent large numbers of artists are often similarly ill-equipped to serve educators. 


The Artists Rights Society (ARS) is one of the most prominent examples of these. 


The ARS licensing request form offers no options for an educational use of the 


                                                
5 For instance, the TEACH Act checklist developed by Kenneth Crews, formerly of the Columbia 
University Copyright Advisory Office, broke the statute’s requirements into sixteen separate 
requirements, shared among the instructor, the institutional IT department, and the institution as a 
whole. 
6 As the American Library Association has written, “…[I]n order to enjoy its advantages, 
colleges, universities, and other qualified educational institutions will need to meet the law's 
rigorous requirements. Educators will not be able to comply by either accidental circumstances or 
well-meaning intention.” http://www.ala.org/advocacy/copyright/teachact See also ALA’s FAQ: 
“Is it worth the effort?”, “Distance Education and the TEACH Act”, at 
http://www.ala.org/advocacy/copyright/teachact/faq (last visited July 20, 2015).  
Similarly, the College Art Association found that most professionals are overly cautious in 
employing fair use. “Copyright, Permissions, and Fair Use Among Visual Artists and the 
Academic and Museum Visual Arts Communities: An Issues Report”, Feb. 2014, available at 
http://www.collegeart.org/pdf/FairUseIssuesReport.pdf .  
7 See Susan M. Bielstein, Permissions: A Survival Guide (Chicago: University of Chicago Press, 
2006) for a discussion of the distortions wrought by commercial pricing for licensed images in 
academic publishing. 
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work. The ARS website is likewise aimed at prospective commercial users, 


specifically stating that scanning from a book is wrong and illegal—and never 


acknowledging fair use. Educators or students who desire to use images in the 


classroom education may be discouraged by the information on the website.  


 


Difficulty #4: Overreaching and inaccurate copyright-related claims.  Closely 


related to overreaching licensing is the practice termed “copyfraud” by scholar 


Jason Mazzone:8 the practice of wrongfully claiming copyright over content that is 


in the public domain or not owned by the claimant. The problem of inaccurate and 


overreaching copyright-related claims is not a trivial one. A teacher who wishes her 


students to study a Renaissance portrait, or use a medieval artwork to illustrate a 


point, may be perfectly within her rights to do so, but intimidated by overreaching 


copyright claims on works. Museums, which were long counseled to engage in such 


practices, have been actively reforming with initiatives such as the Met’s Images for 


Academic Publishing (IAP) and Open Access for Scholarly Content (OASC) 


programs,9 and The Getty’s Open Content Program.10 Nevertheless, it is still 


common for distributors and publishers of copyrighted works to misrepresent the 


scope of their rights, to the detriment of educational uses.  


 Ambiguously broad copyright claims, simply asserting copyright on an 


entire work such as a book or text incorporating third-party images, work similar 


harms. The Association of Research Libraries, in a 2011 publication, documented a 


number of examples of such misrepresentations.11 Poor labeling practices are 


responsible for many of these problems, but the rush to commercialize can 


exacerbate them, as in the notorious case of Agence France Presse v. Morel, in 


                                                
8 Jason Mazzone, “Copyfraud”, 81 N.Y.U. L. Rev. 1026 (2006), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=787244; expanded upon in Copyfraud and 
Other Abuses of Intellectual Property Law (2011), Stanford Law Books. 
9 The Metropolitan Museum of Art, “Image resources”, 
http://www.metmuseum.org/research/image-resources (last visited July 22, 2015). 
10 The J. Paul Getty Trust, “Open Content Program”, 
http://www.getty.edu/about/opencontent.html (last visited July 19, 2015). 
11 Association of Research Libraries (Brandon Butler, author), “Copyfraud and Classroom 
Performance Rights: Two Common Bogus Copyright Claims”, 276 Research Library Issues 21 
(2011) (available at http://publications.arl.org/rli276).  







 10 


which photographer Daniel Morel found his works swept up into commercial 


licensing operations without his permission, or attribution.12  


 From a librarian’s perspective, copyfraud is not just a misuse of law, it’s 


something altogether worse—the sin of bad metadata.13 Wrongfully attributed or 


marked images pose difficulties in discovery, but compound the problem, leading 


errors to be perpetuated as follow-on users go through a chain of wrong sources. A 


teacher who simply wishes to show an image in a lecture needs to be able to find 


the most authoritative source, a task next to impossible prior to the advent of image-


based search engines.  


 


 


TOOLS THAT FACILITATE TEACHING USES 


 In contrast to the legal and technical impediments we describe above, we 


also respond to Question 5, “What other issues or challenges should the Office 
be aware of regarding photographs, graphic artworks, and/or illustrations 


under the Copyright Act?”, and describe those legal principles and tools that 


facilitate teaching, and undergird numerous instructional uses. 


 


 Image Search Engines: The plethora of image search engines heralded by 


the Internet has been an unparalleled boon to all who would use images, including 


teachers and students. Preparing a lecture or study assignment in any field would be 


virtually impossible without Google Images, Yahoo! Image Search, Ditto.com, 


Picsearch, GIPHY, etc. Identifying the source or most authoritative version of an 


image is likewise made feasible for teachers and ordinary consumers by image 


search engines.  


 These search engines have been made possible by open metadata. In 


contrast to DRM, which restricts access by users and indexers alike, open metadata 


facilitates identification, establishment of priority, discovery of resources, and 


appropriate use. Creative Commons licenses (discussed below) are, among other 
                                                
12 Agence France Presse v. Morel, 2011 WL 147718 (S.D.N.Y. Jan. 14, 2013). 
13 Every librarian knows that it is far better to leave a book on a table than to put it back on the 
shelf in the wrong place. 
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things, a type of metadata labeling the source and identity of works as well as 


describing permitted uses.   


 Search engines also rely on the doctrine of fair use, and key fair use 


decisions recognizing image searching in particular, and indexing for search in 


general, as highly transformative fair uses.14 These decisions are supported by case 


law from a variety of circuits, all of which recognize as fair use the transformative 


use of works for discovery and reference.15 These cases demonstrate that indexing 


and rendering discoverable images is precisely the sort of use that the fair use 


doctrine was developed to protect. Openly available consumer-oriented databases 


such as Google Images are not the only products that rely on fair use; high-end 


subscription databases such as Artstor also rely on fair use in developing their 


content.16 


 


 Creative Commons and Open Licensing: Educators have without question 


been one of the most significant beneficiaries of the Creative Commons (CC) suite 


of licenses. CC licensing is highly advantageous in teaching, not just because its 


“some rights reserved” approach eases the reproduction and distribution of works, 


but also because most licenses require attribution—a notable absence in copyright 


law17 and a primary concern for many educators, scholars, and nonprofessional 


creators. The implementation of CC licensing into large databases of user-generated 


content, such as Flickr, allows teachers to search for images of any location or 


subject matter, and find individually created, uploaded, and openly licensed 


photographs. CC licensing has also enabled access through open content projects 


such as Wikipedia, which, as the number one reference tool on the Internet, is itself 


a notable index of images.  


                                                
14 Kelly v. ArribaSoft, 336 F.3d 811 (9th Cir. 2003) and Perfect 10, Inc. v. Amazon.com, Inc., 508 
F.3d 1146 (9th Cir. 2007). 
15 See, e.g., A.V. v. iParadigm, 562 F.3d 630 (4th Cir. 2009); Authors Guild v. HathiTrust, 755 
F.3d 87 (2d Cir. 2014). 
16 See Gretchen Wagner, “Finding a New Angle of Repose”, EDUCAUSE Review, Nov. / Dec. 
2007, pp. 84-106, for a discussion of ARTSTOR’s reliance on fair use in developing its database.  
17 Notwithstanding the very limited applications of 17 USC 106A and 17 USC 1202.  
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 The utility of this creator-driven, decentralized model of licensing stands in 


stark contrast to the unwieldy, incomplete, inaccurate, and commercially-centered 


approaches offered by rights clearance organizations. These organizations of course 


are helpful in some circumstances, such as facilitating commercial uses.18 But they 


have generally failed to serve the needs of educators.  


 They have also failed to meet the needs of creators themselves. As 


previously described, professional creators benefit greatly from having their works 


taught and “canonized”, and who thus benefit greatly from noncommercial uses 


such as teaching. The failure of commercial licensing to properly accommodate 


educational uses thus harms professional creators. But a quick look at a site such as 


Flickr also shows a world of images that is rife with non-professional contributors 


who have no interest in participating in commercial licensing at all, and for them, 


user-driven open licensing initiatives such as Creative Commons offer the perfect 


solution to establish, with a minimum of effort, attribution and their desired terms 


of use. Assessments of the viability of any licensing scheme must take into account 


the fact that photographers now number in the billions—the vast majority of whom 


are non-professional—and photographic works may now number in the trillions.19 


Attempts to meter that flow are not only unwelcome to the vast majority of 


rightsholders, but would pose a threat to legal uses in education. 


 


 Consumer Education and “Codes of Best Practices”: Consumer-oriented 


guides to copyright law, when developed by neutral third-parties and scholars, can 


inspire confidence and fuller utilization of legal rights—“promoting the Progress of 


Science.” Several such guides exist for images, including guidelines produced by 


                                                
18 But see Jonathan Band and Brandon Butler, “Some Cautionary Tales About Collective 
Licensing,” 21 Mich. St. Int’l L. Rev. 687 (2013), reviewing the ways in which these 
organizations have often dis-served the very creators they were established to benefit. 
19 As of 2011, Facebook hosted 100 billion photos, and Flickr hosted 6 billion—that’s “billion” 
with a B.  In March 2013, Flickr had 3.5 million images uploaded daily.  That’s another 1.25 
billion annually.  Adrianne Jeffries, “The Man Behind Flickr on Making the Service ‘Awesome 
Again’”, The Verge, March 20, 2013, available at 
http://www.theverge.com/2013/3/20/4121574/flickr-chief-markus-spiering-talks-photos-and-
marissa-mayer . 
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the Visual Resources Association20 and the College Art Association21, as well as 


treatments within a number of resources produced of more general nature (such as 


the Society for Cinema and Media Studies22). These guides provide nuanced, fact-


sensitive guidance, and because of their very nature as statements of professional 


practice, are able to be responsive to changes in law and business practice. When a 


creator enforces her rights in due course, user-community-driven best practices shift 


in response; consumer education projects are in this sense a market-based tool 


enabling efficient allocation of resources by both rights-enforcing creators and users 


of creative works.  


 


 Flexible and User-Protective Legal Doctrines: The tools above all operate 


under the legal regime of copyright, and we would be remiss if we did not note the 


key legal doctrines that support teaching uses of images.  


 


 Copyrightability – Recognition of lack of copyrightability is a core 


protection for teaching uses of images. For instance, the District Court decision in 


Bridgeman Art Library v. Corel Corp., which recognized that “exact reproductions 


of public domain works of art” were not themselves copyrightable,23 has been 


influential in courts, and very useful in libraries’ development of image databases to 


support teaching.  Similarly, we are confident that the Copyright Office’s recent 


reiteration that copyright adheres only to works of human creativity will best 


facilitate the educational uses of non-human-authored photography, such as the 


infamous “Monkey Selfie.”24 The contested territory between the factual and 


                                                
20 Visual Resources Association, Statement on the Fair Use of Images for Teaching, Research, 
and Study (2011), available at http://vraweb.org/wp-
content/uploads/2011/01/VRA_FairUse_Statement_Pages_Links.pdf . 
21 College Art Association, Code of Best Practices in Fair Use for the Visual Arts (2015), 
available at http://www.collegeart.org/pdf/fair-use/best-practices-fair-use-visual-arts.pdf .  
22 The Society for Cinema and Media Studies’ Statement of Best Practices for Fair Use in 
Teaching for Film and Media Educators, available at 
http://c.ymcdn.com/sites/www.cmstudies.org/resource/resmgr/docs/scmsbestpracticesforfairusei.
pdf 
23 36 F. Supp. 2d 191, 195 (S.D.N.Y. 1999), discussing prior opinion at 25 F. Supp. 2d at 427.  
24 See generally Section 313.2, “Works That Lack Human Authorship”, Compendium of the U.S. 
Copyright Office Practices, Third Edition (2014).  
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creative content in a chart or graphic is an area in which instructors absolutely rely 


upon copyrightability to communicate information to students.   


 


 De Minimis – This legal doctrine is too often given de minimis attention 


relative to its more popular cousin, fair use. But unquestionably, the de minimis 


doctrine enables a plethora of educational uses that would simply not be possible if 


each had to be litigated, micro-licensed, or in some other way negotiated. For 


instance, an instructor might flash a series of images of human faces in quick 


succession to a classroom using iClickers to choose between traits such as 


“trustworthy” or “scientific”. Rapid-fire selections can elicit unconscious 


associations, and thus demonstrate to the class the presence of racial or gender bias. 


This use could certainly be defended as a fair use, but the de minimis doctrine 


would likely also protect such a brief use.    


 


 Fair Use – The flexible and open-ended fair use guidelines are without 


question the teacher’s best friend. Combining both an exemplary list of types of 


favored uses (“for purposes such as criticism, comment, news reporting, teaching 


[including multiple copies for classroom use], scholarship, or research”) with a 


relatively brief list of factors to be considered, the fair use doctrine has proven 


capable of adapting to more than 150 years’ of innovation in the creative arts, the 


business practices around them, the technologies enabling their creation and 


dissemination, and productive uses such as teaching. While courts have recognized 


that teaching and study are favored purposes within fair use—indeed, uses central to 


the Constitutional purposes of copyright—recent scholarship has also demonstrated 


that teaching uses are themselves often clearly transformative,25 further supporting 


the analysis of teaching uses as fair use.  


 


 Statutory Exceptions and Safe Harbors – Safe harbors that clearly exempt 


or protect certain uses have an important role in law, minimizing uncertainty and 
                                                
25 Brandon Butler, “Transformation Teaching and Educational Fair Use After Georgia State”, 
Conn. L.Rev., forthcoming (Feb. 23, 2015, draft available at SSRN at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2568936 ). 
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expensive litigation.26 It is important, however, to restrain predictive and controlling 


impulses, and allow the market, and courts, to interpret statutes. Contrary to current 


trends in copyright statutory drafting, brevity and clarity help creators and users 


alike to navigate the law, and avoid expensive litigation. Section 120 provides a 


good template:  Section a states simply that  


 “The copyright in an architectural work that has been constructed 


does not include the right to prevent the making, distributing, or 


public display of pictures, paintings, photographs, or other pictorial 


representations of the work, if the building in which the work is 


embodied is located in or ordinarily visible from a public place.”27 


 


This is simple and clear for photographers and scholars of architecture alike.  


 Sections 110(1) and (2) offer an illustrative comparison of the two 


approaches, and the respective utility of each approach.  Section 110(1) is 


reasonably brief and clear cut, noting that  


 


Notwithstanding the provisions of section 106, the following are not 


infringements of copyright: 


(1) performance or display of a work by instructors or pupils in the 


course of face-to-face teaching activities of a nonprofit educational 


institution, in a classroom or similar place devoted to instruction, 


unless, in the case of a motion picture or other audiovisual work, the 


performance, or the display of individual images, is given by means 


of a copy that was not lawfully made under this title, and that the 


person responsible for the performance knew or had reason to 


believe was not lawfully made; 


 


                                                
26 See Eric Goldman, “Want to End the Litigation Epidemic? Create Lawsuit-Free Zones”, 
Forbes, April 10, 2013, and the follow-up: “How the DMCA’s Online Copyright Safe Harbor 
Failed,” Technology & Marketing Law Blog, June 1, 2014.   
27 17 U.S.C. 120(a). 
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 By contrast, Section 110(2) is unfortunately prolix (too long to quote here), and is 


so weighted down by numerous technical requirements and specifications that it is 


virtually useless to its intended beneficiaries.  Unfortunately, not only do teachers and 


students suffer, but the creators of the images whose works might have been studied or 


exposed also suffer.    


 
 


PRINCIPLES AND CONCLUSIONS 


The problem the Copyright Office has set itself is not an easy one:  


Balancing the needs of different constituencies of rightsholders—those 


rightsholders interested in commercial exploitation of their images, versus the 


majority of copyright holders who have little or no interest in commercial 


exploitation—is challenging enough.  But the Copyright Office must also take into 


account those users and uses which copyright law has always accommodated and 


from which creators have benefited, including the educational uses we have 


discussed here.  


We hope that describing the uses of images in education has proven 


illustrative, and that our discussion of technologies and law that have impeded or 


aided educational use has been helpful. From our comments we have distilled some 


key observations and principles:   


 


Principles for supporting teaching and learning:  


• Positive statements in broad, flexible language of beneficial and favored 


uses such as teaching and learning, serve both users and rightsholders, and 


enable courts and users alike to apply broad principles to new fact scenarios, 


such as new pedagogical strategies.  


• Technical mandates and highly specific, prescribed procedures rarely age 


well, and provide little flexibility. Teachers are continuously adapting 


pedagogy and content to new tools and information, and overly specifying 


controls or exemptions ultimately hinders teaching and other productive 


uses.  
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• Consumer education, paired with exemplary case studies and best practices, 


enables use with confidence by second-comer creators such as teachers. 


Market forces enable rightsholders to focus policing and litigation efforts on 


high-value uses, enabling the vast majority of common educational uses, 


while allowing rightsholders to police the boundaries as they deem most 


appropriate.   


• The majority of creative works and creators operate, as do educators, in a 


noncommercial world, and statutes, regulations, and technologies should be 


designed with these creators and users in mind first. 


• Educational uses, like many other public uses, flourish primarily in a free-


riding state; attempts to “capture” the economic value of such uses risk 


killing them under middle-man costs and procedural hurdles. 


• Empowering individual creators with open and voluntary information 


resources such as search engines and open metadata catalogs benefits 


educators by supporting the vast majority of rightsholders who choose to 


share their content openly. Targeted support for development of voluntary 


registries and open metadata tools to supplement existing resources and 


systems would benefit rightsholders and users alike.   


• False and overreaching claims negatively affect both rightsholders and 


users. Among users, false and overreaching claims disproportionately harm 


those users, such as educators, least able to investigate or challenge such 


claims.  


• The doctrine of fair use enables the creation of tools to extract metadata and 


build resources that support rightsholders and users alike, and are critically 


important to enabling educational uses of copyrighted works. 


 


From the three tools that support instructional use and study—image search 


engines, Creative Commons and open licensing, and consumer education “best 


practice” guides—we note that each of these are driven by different communities 


meeting their own needs: user communities, author / creator communities, and 


commercial entities developing information resources. Each group takes advantage 
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of the tools available to it—users taking advantage of licensing to get what they 


really want (credit and use), fair use supporting secondary and new uses, user 


communities supporting each other through education. This decentralized approach 


to the development of tools and resources has facilitated greater access to channels 


of distribution for creators, and greater access to images by teachers and students, 


than ever before.  


 Regulatory and technological tools aimed at supporting the creation and use 


of images through copyright law must carefully weigh these shifts in the production 


and use of images, while striving to protect and foster our shared interest in 


teaching and learning. 
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1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?


I believe the challenge is getting people to pay for what they are using, and setting up a royalty 
system like music would help in that regard. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?


It's also frustrating with the internet being what it is for theft of art. Most of the time you have 
to rely on fans of your work to notify you when something is stolen, and then go through many 
hoops to try and get it taken down. If this new copyright law goes into effect, anything of mine 
out there is free game, and there is nothing I can do about it. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?


The challenge is money and time if it was a manual process. With the internet being what it is, 
many US people are outsourcing not only goods, but arts as well. It is difficult for a US based 
artist to get well paying jobs when there is someone overseas who will do my $200 job for $10. 
So, in order to compete, I need to sell myself short. Which doesn't leave much money leftover 
to mail in copyrights and pay for them. I need my time to make art and I need the money made 
to pay my bills. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of
photographs, graphic art works, and/or illustrations?


The biggest frustration I would assume if finding the original artist to get permission for use. 
Especially with the internet and people cropping images to remove your signature, sometimes it's 
difficult to find out who the artist is to even ask. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?


The fact that our law for digital art is severely lacking. There is no royalty system like in other 
countries. I Highly suggest looking at other countries and see how they are running things,a nd the 
community response to such to see how well their system is or isn't working. If I were to make 
royalties off my work like musicians, then I wouldn't have to worry as much about people pirating 
my work. 
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BEFORE THE U.S. COPYRIGHT OFFICE 


 


Response to Notice of Inquiry Regarding Copyright Protection for Certain Visual Works 


We write in response to the questions posed by the Copyright Office in its Notice of 


Inquiry (NOI), published April 24, 2015, regarding Copyright Protection for Certain Visual 


Works.  


The following questions were posed in the above-referenced NOI: 


A. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations? 


B. What are the most significant enforcement challenges for photographers, 


graphic artists, and/or illustrators? 


C. What are the most significant registration challenges for photographers, 


graphic artists, and/or illustrators? 


D. What are the most significant challenges or frustrations for those who wish to 


make legal use of photographs, graphic artworks, and/or illustrations? 


E. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


As an intellectual property attorney representing innovative businesses and individual 


creators, I can say that frustration with the current system is wide-spread. My colleague is an art 


licensing agent representing illustrators, artists, and photographers in the licensing of their 


copyrights for application on goods and services. Many of our clients participate in the copyright 


ecosystem and have an interest in effective mechanisms for registering and licensing copyrights. 


Additionally, there is considerable difficulty in monitoring the usage of images, particularly 


online.  


In researching this response, I spent some time reviewing the current progress made in 


the U.K., particularly with respect to the Copyright Hub and the Digital Catapult.  I will frame 
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many of my comments with the backdrop that I feel the U.S. should strongly consider 


implementing similar programs here.  Together we present the following observations and 


comments in the interest of assisting the Copyright Office in making changes to the current 


system.  


One overarching theme is that there is need for improved communication with and 


education of the public regarding the scope of U.S. copyright law and the related processes. 


While the current copyright website has a wealth of information available it does need to be 


presented in a more user friendly way.   


Registration Challenges 


One of the most significant challenges to the registration of particular visual works is the 


complexity of the current system and the volume of works generated by some creators. While 


some works can be registered as a collection, the time involved in submitting an application for 


registration, as well as the fee to file, can add up considerably for artists who create numerous 


images that, at least initially, have limited marketability.  


If the registration procedure was modified so that upon uploading a specimen it would 


become part of search by image database and then produce a simple web-fillable form for the 


applicant to populate with relevant identifying information (e.g., name, contact information, title 


of work, etc.) across a collection and/or per work that would be a huge improvement over the 


current system. The current system is cumbersome and daunting to those who are not familiar 


with the e-CO.   


In its current form, the copyright database is ineffective. Even if you already know the 


author or the title of a work that you are searching for, you cannot easily verify that because the 


image you are searching for will only be represented as text. If registered images were easily 


searchable by image then there would be a robust repository that could be used by the public 


when they are seeking permission.  


In addition to implementing an image-based system and simplifying the process, it would 


be extremely beneficial to provide copyright registrants with the ability to select from an array of 


common licensing preferences. That way, if an artist is interested in allowing limited use of their 
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work then they could indicate that upon registration (similar to the Copyright Hub’s options), 


they could be directed to a list of organizations that could facilitate the use of their work for them 


(ASCAP, etc.), or they could indicate an interest in discussing specifics on a case by case basis 


by providing up-to-date contact information. The form should also include a feature to enter the 


contact information for any representatives of the artist.  


It is essential that the artist be able to easily update their information in the search by 


image database such as contact information, licensing preferences, and representation. This is 


important for a variety of reasons. First, the copyright term is sufficiently long so the likelihood 


that contact information will change is large. Second, depending on the type of work that is 


registered, some pieces may gain value over time and it would be helpful for artists to be capable 


of modifying permissions. Artists will also need to be able to select pieces from a collection to 


modify/update should they develop a market of their own. This would also be a useful way to 


catalog the licensees of individual works.    


 Challenges for Potential Users of Works 


One of the most significant challenges or frustrations for those who wish to make legal 


use of photographs, graphic artworks, and/or illustrations is the inability to make contact with 


those responsible for granting permission. Having a search by image database, coupled with a 


simplified registration process could change that. Currently, no amount of due diligence will 


excuse an unauthorized use and in some instances clearance searches can be so time and cost 


prohibitive that projects are abandoned, or are modified significantly, not out of a sense of 


design, but because the current system is ineffective.   


These improvements to the registration process would help greatly. Additionally, the 


public could be educated as to 1) when they need permission, and 2) how to go about getting 


permission if they do need it. Some discussion of fair use would also be helpful, but is not the 


subject of this response. By having simple licensing options available to the public, similar to 


those introduced in the Copyright Hub’s pilot program, artists would have the potential for 


revenue and users could make decisions based on facts, not based on actual or perceived failures 


to get permission. Additionally, by making the database image-based and dynamic then the 


public should be able to contact the appropriate parties if a license is needed.   
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Monetization and Licensing Challenges 


One of the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations is related to the challenges for those wishing 


to make legal use of photographs, graphic artworks, and/or illustrations. It is often very difficult 


for creators to make direct contact with those who would benefit from their work and who are 


interested in paying for the use of the work. A search by image registry would facilitate the 


initial contact. If the artist selected one of the simple licensing options then the two parties would 


not need to negotiate. If the artist indicated a willingness to discuss licensing options and/or 


listed a representative then the next significant challenge would be negotiating a license.  


Because one to one negotiation would not be necessary in every situation, the artist would be 


able to prioritize the use of an attorney and/or agent. In these cases, the challenge would be 


negotiating the terms of a particular license. The economy has made the market for art licensing 


even more competitive and has created a trend for more pro-licensee contracts so giving artist the 


option of engaging counsel when needed most would be an improvement on the current system.  


Enforcement Challenges 


One of the most significant enforcement challenges for photographers, graphic artists, 


and/or illustrators is identifying unauthorized uses. In addition to the difficultly in identifying 


who is using a work without permission, there is the challenge of funding an enforcement action. 


One possibility, in addition to the progress being made on a small claims process for copyright-


protected works, is having an enhanced damages or fee shifting option available in cases where a 


work registered in the search by image registry was used without permission. An artist will still 


need to seek counsel, but would be rewarded for including their work in the registry. This of 


course does not address works that are not in the registry or are not entered until after the 


infringement began, but it would be a start.  


Another widespread issue is infringement by foreign entities. One potential benefit of a 


search by image registry would be the ease of access by our Customs and Border Patrol 


personnel. This may not help with infringement occurring entirely overseas, but it could help 


mitigate the importation of infringing products. 
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Other Considerations 


Other issues that the Office should be aware of regarding photographs, graphic artworks, 


and/or illustrations relate to a need for clarity.  There is a great deal of confusion around what is 


protectable, what fair use is, and how to get permission if you need it. It is also very important 


for the Office to take action soon. There has been considerable work done in the U.K. and it 


would seem prudent to adapt what is already working there rather than attempt to reinvent the 


wheel. This would provide some much needed predictability for those who are in the business of 


creating and consuming content, which is well overdue.  


Thank you for your consideration. 


 


Sincerely,  


Date:  July 20, 2015    Kimberly A.W. Peaslee, Ph.D.  
Intellectual Property Attorney 
UPTON & HATFIELD, LLP 
10 Centre Street  
Concord, NH 03301-1090 


 
Linda Gerson 
THE INTERMARKETING GROUP 
ART LICENSING AGENCY 
29 Holt Road 
Amherst, NH 03031 


 








 


 


 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
Thank you for allowing the artistic community to address the issue of upcoming 
copyright legislation with your office directly.  
 
As an freelance artist for 18 years and a photographer for 5 years. I write to urge a 
reconsideration of the whole orphan works idea, other than maybe fees being to high to 
reasonably register a large amount of ones work there is nothing wrong with the current 
copyright system. Considering far more pieces of work are made orphans by people 
going against current laws and cropping artists signatures out or painting them out, or 
even removing meta data from a digital file. The way it is proposed if someone wants to 
license my work and can’t find me through the various social media, or websites that I 
have a presence on all they have to say is that they did a diligent search and could not 
locate me, and at that point if it is brought to my attention that they have stolen my work 
then it is not an issue of them stealing it, since it was an orphan, and all I am entitled to as 
damages is a licensing fee, as if they had come to me in the first place for a license. 
However under current law as an artist I have a right to refuse a license to anybody if I do 
not like or agree with what the use they want the piece for. With how I understand the 
Orphan works definitions correctly then as long as they can show they diligently tried to 
find the creator and could not then they get rights to use said work, which is nothing but a 
blatant disregard of an artist’s copyright since copyright is created when the piece is 
finished and gives us the say over how our work is used.  
 
Here are my answers to the questions from your site. 
 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
Finding buyers interested in the work, or publications willing to pay for a license when 
they can get submitted work for free. 
 
 
 
2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
 
Art thieves who are operating from areas that make them immune to copyright 







 


 


infringement, as well as funding to take on art thieves for infringement since the costs of 
bringing an infringement case is stacked against the artists whom largely struggle to get 
by a lot of the time. 
 
 
3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 
 
Cost is a big one here since currently it is $35 for a single image registration and $55or 
$85 per group registration and the limit per registration is 700 images (depending on the 
shoot duration that can easily be exceeded in a single session even after culling). Then 
add to that that you must do a separate registration for unpublished and published works, 
looking at this from a photographer’s view point if every session gets registered as a 
collection and you have a shoot per week in a year that is $2,860 - $4,420 per year taking 
into account that not all the session shot will even be a paying gig, there will likely be 
some trade shoots or personal shoots in there as well. I would not even want to figure 
how astronomical the fees would be doing it by single registration in a year even if just 
choosing the best pieces to register. That is also not including artwork which would 
largely be created on a single piece basis and some more prolific digital artists could 
easily create 365 pieces a year. So if they were to register them all as a single image 
registration that would be $12,775 just to register their work for a year.  
 
 
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 
 
From what I can tell there is no problems here if the art is seen on the right sites and has 
not been stolen and posted elsewhere, then the person viewing the work should have a 
means of contacting the artist through said site if they want to license the work, and then 
it should be up to the artist and person wanting to purchase a license to work out terms. 
 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
Truthfully here the major problems are globalization, there are countries where an art 
thief can take someone’s work and plaster it all over the place and our copyright laws can 
do nothing about it because they are not in a country that is part of the Berne Convention, 
or other agreements that would protect American artists work abroad. 
 
Thank you for your time and consideration. 
Shawn Thomas 








Greg Kahn
Freelance photographer
gkahn@gregkahn.com
401.212.2038


My biggest issue with copyright registration right now is the way to register a lot of photographs 
that have been published. I would love to see a way online to complete registration of 
unpublished AND published images at the same time, with the ability to mark different sets of 
images as published or not and when they were published. 


I don’t mind if the fee needs to be increased to include both, but I alway have a lot of works of 
art that need to be registered at the same time. Some have been published, many have not. 
Right now it’s a pain to do. Any way to streamline this system would be greatly appreciated.



mailto:gkahn@gregkahn.com






July 22, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC  20559-6000


RE: Notice on Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante & the US Copyrights Staff,


Thanks for the opportunity to comment on the proposed legislation which will affect all creators of visual 
works. I’ve worked as a professional illustrator, designer and writer for nearly twenty years. My work spans 
several industries--publishing, advertising, education, small business and nonprofit. I’ve produced original 
works, as well as, purchased from stock art directories for some of my commissioned design work. 
 
Since I’ve had a broad range of experiences, I feel that I am very equipped to answer the follow questions:


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


As a creator of visual art, I seek ways to leverage my own work and re-purpose and/or re-sell it. I want to be 
assured that the copyright of my work is respected and linked to me (via byline or copyright notation) when it’s 
out in the world, on the internet and in print. The fact that our current copyright law ensures immediate desig-
nation that I own copyright of my own work gives me “peace of mind.” I do register my work with the Office 
US Copyrights primarily for my work in publishing. The fees add up and artists like myself will generate lots 
of iterations of he work (sketches, early drafts, etc) in addition to the finished pieces. Our creative output should 
be protected as fast as we produce it. U.S. Constitution Article 1, Section 8, Clause 8 is aligned with our cur-
rent copyright law, supporting freedom and honor for artists to produce their works. If this is taken away then 
we risk halting our great outflow of creativity as artists will not be able to make a living wage in a society that 
doesn’t honor the artists ability to leverage his/her work with fair licensing and usage policy. The new copyright 
proposal sends a message that material gain is more important than the contributions of original thinkers and 
authors which we know not to be the case in a free nation.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illus-
trators?


I have had my art “lifted” by others for their own use and personal gain.It’s not only frustrating and disappoint-
ing but it’s also incurs a cost for the artist, beyond the monetary loss of sales or usage. We are put into the role 
of educating and enforcing copyrights causing us to expend time and resources on outside activities when we 
could be working to grow our business. The proposed law promotes stealing with a sense of entitlement and 
leaving the burden of proof on the victims. This would lead to a downward trend in productivity of artists and 
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original authors. What sort of incentive will there be to produce art that will be held in disregard and viewed 
as “free for the taking.” The notion that unregistered or “unattached” works existing on the internet and else-
where is a problem for those coveting their aquistion. The enactment of the law  will impede on our ability to 
earn from our own creations. My guess is it won’t matter to them as long as they stake their claim on what will 
surely become a Wild West scenario--the pilfering of intellectual property. Only it won’t be considered lawless 
but “the law.” Shameful.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illus-
trators?


Firstly, the fees are high and therefore, a disincentive. Also, requiring artists and creators of every stripe to regis-
ter their work in order, all forms of it--past creations, sketches, final images, etc, in order for it to be their“prov-
en” property is impractical as artists are prolific in their production. It would seem to me that the proponents of 
this new copyright are banking on this scenario. If we consider the sheer volume of what’s on the internet now, 
we’ll see that there is no way *everything* can become registered. It’s not rocket science to figure this out to be 
a losing propostion for authors and artists. Precisely the thing the founding fathers didn’t want.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photo-
graphs, graphic art works, and/or illustrations?


There needs to be consideration for the driving purpose of these items in question. The libraries and museums 
which expressed the greatest need for preservation and archival purposes were rewarded with the recent expan-
sion of “fair use exceptions.” We ought to abandon the push for registries which serve to benefit the relative few 
insiders in the secondary marketplace. And we, artists, do not factor into that. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic art-
works, and/or illustrations under the Copyright Act?


The fact that the Copyright Act, at its core, is a rogue and disengenous that will destroy a free, open and fairly 
honorable marketplace for artists and authors of original works. In my opinion, it should be nixed. I ask that 
Congress instead consider the American Royalties Too (ART) Act of 2015, put forth by Congressman Jerrold 
Nadler. It contains provisions to promote honesty, accountability and transparency in the secondary licensing 
market and would assist the USA in becoming an honest society that values its artists in attitude and in deed. 
For example, there would be a system for returning lost royalties to artists.


In summary, I urge the Copyright Office and Congress to do the fair and constitutionally correct thing--practice 
forthrightness in its dealings with “we, the artists.” I would like to go to work tomorrow, the next day and the 
next, etc. knowing that my creations will help me make a living wage, put my kids through school, put food 
on the table and a roof over our heads. I want to contribute to society with both my art and my ability to live a 
decent lifestyle. Thank you for listening. 


Sincerely,
Edna Cabcabin Moran


I’m an multi-disciplined, award-winning artist--author/illustrator, designer, and arts educator working in a the 
publishing, entertainment, nonprofits and small business B2B markets. I volunteer in organizations which serve 
youth and I have sat on several committees of nonprofit organizations.








July 22, 2015 


Maria Pallante                                                                                                               Register of 
Copyrights                                                                                                        U.S. Copyright 
Office                                                                                        101Independence Ave. S.E.                                                                                   
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress                                
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


My name is Jason Dowd and I have been a freelance illustrator (creator) for 25 
years.  I am also an Illustration instructor (Illustration 2/History of Illustration) at 
Laguna College of Art and Design in Laguna Beach, CA. 


I wish to make clear that I oppose the changes to the current copyright law as 
put forth in the aforementioned legislation (Copyright Protection for Certain 
Visual Works (Docket No. 2015-01).   


With regard to the bill, Docket No. 2015-01 being proposed, five questions have 
been put forth regarding the opinions of illustrators, photographers, etc.  I thank you 
for the opportunity to address these: 


 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


Answer:  Work-for-hire contracts and Image banks are the main culprits.  Recently, I had 
to split with a representative after learning that they frequently require their artists to 
engage in such a practice.  This demeaning act, often foisted upon the financially 
strapped artist(s), forces the creators to surrender copyright ownership of the very works 
they have created.  Typically, compensation for such work does not match the 
professional skill level of the artist/creator.  This, in turn, contributes toward a downward 
spiral of the artist not being able to make a living wage.  Image banks simply seek to take 
advantage of an industry of creative individuals perceived to be defenseless or “easy 
targets.”  They thrive on making promises of new work to the artist (while rarely 
delivering), all the while charging fees for their “services.”   


 


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  


Answer:  Trying to keep a constant vigil regarding the copyright protection of one’s 
works is a significant, if not impossible, ongoing challenge.  However, knowing that the 
current law enacts immediate copyright protection for every image created by an artist is 







reassuring.  If the law changes (per the Orphan Works Bill), litigation fees stand to make 
it impossible for an artist to recuperate any damages brought about by copyright 
infringement.  Many other professional artists I have spoken with feel the same way.    


 


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


Answer:  My money, my time, my expense, and the absurdity of my trying to pursue the 
gargantuan task of identifying and registering every piece of work I have ever created.  
Our culture, in my opinion, is lacking in appreciation of the arts.  Enacting such changes 
of law as proposed by the Shawn Bentley Act would decimate the futures of artists in this 
country.  How could I possibly continue to teach my students, future artists, in good 
conscience?  


 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  


Answer:  In this age of the Internet, Google Image Search, metadata and many other such 
advances, coupled with the current copyright laws, most people searching for an images’ 
creator have a very good chance of finding them.  The copyright laws do not need to be 
changed to assist this process. 


 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


Answer:  There are currently no “image representing” businesses that credibly serve the 
artist better than the United States Copyright Office.  No technology currently exists that 
could bring about such a theoretical competitor.  However, I do support Congressman 
Jerrold Nadler’s American Royalties Too (ART) Act of 2015.  This could stand to 
provide much needed royalties to struggling American artists and simultaneously 
promote artistic culture that serves the common good.  


 


Very Sincerely Yours, 


Jason Dowd 


Adjunct Professor 


Illustration Assistant Chair  


Laguna College of Art & Design 


jdowd@lcad.edu 
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July 20, 2015 
 
U.S. Copyright Office 
101 Independence Avenue S.E. 
Washington, DC 20559-6000 
 
 
Re:  Notice of Inquiry, Copyright Office 
Library of Congress 
Copyright Protection for certain visual works 
 
To Whom It May Concern: 
 
Thank you for the opportunity for artists to voice their opinion in hoping to improve copyright 
laws for the better. To create a policy to protect visual author’s rights and support a sustainable 
environment for the professional arts. 
 
 I am a freelance artist that relies heavily on my copyright material and the ability to license out 
my works.  I fear that many of the changes now being proposed by orphan work lobbyists would 
not only make things more difficult but in the long run destroy the art field.  
 
1.  One of the problems with licensing is that every company you work for wants the sole rights 
to your work. After completing a project,  they continue to make money off that one project while 
you are left being paid once and searching for more work. Existing copyright laws leaves this to 
be common practice. 
 
 Another problem with licensing is international use of works without artist’s permission. Existing 
copyright laws make it not financially viable for artists like myself to pursue legal compensation 
from infringers. 
 
 2. The major challenges to copyright enforcement is the high cost of legal fees in an 
infringement lawsuit. The ideas proposed by the orphan work lobbyist would take pursuing 
infringers from financially difficult to financially impossible. 
 
 3. What it comes down to is simple. Cost and time. Most, if not all artists, do not get the benefits 
of other jobs, i.e. health benefits, paid vacations, insurance, sick time;  all of this is paid out of 
our own pockets.   This does not even include the cost of living. Companies may have the ability 
to do this without any problem but for those who work for themselves it is huge financial burden.  
 
Time is another factor. Deadlines and the time to complete work leaves no time to have to 
register every single piece of work accomplished. Employers would  simply find someone else to 
do the work while spending time to complete a project and registering it through the proper 
channels. This does not include last minute edits by the employer. 







 4. Simply there shouldn't be any frustrations finding the original owners or the people to contact 
for legal use. With the tools that the Internet provides i.e. Google's reverse image search, there 
should be no excuse in finding the original owner. Those who say they cannot find the original 
owners are simply not putting in the time and effort to find them. After contacting the owner it 
would be simple negotiations. 
 
 5. Personally these are the issues I have experienced as a freelance illustrator. I rely on the 
sale of my license / copyright work to make a living. My work is a valuable resource that 
produces income for me. Replacing our existing copyright laws with recent proposed changes 
would endanger my ability to make a living. It would also ultimately damage or destroy the art 
field. I suggest that you speak to professionals in each art field instead of those who claim to 
represent them. The outcome would be beneficial to everyone. 
 
Cordially, 
 
 
 
 
 
Steven Lisefski 
SL/ljc 








July 18, 2015 


RE: Notice of Inquiry on Visual Works/ Proposal of New U.S. Copyright. 


I do not want to take up too much of your time, so I will keep this as brief as I am able. I 
am an aspiring artist that is currently working towards a Bachelor of Visual Communications 
Degree. I have been working toward a career as an artist my entire life. Some people dream 
about being an astronaut, a firefighter, or the President; I have always dreamt of becoming an 
illustrator. I have been working hard my entire life to this end. I want to support a family one 
day. This proposal of a new U.S. Copyright act will not only endanger my ability to reach my 
dream, but far more importantly, it will endanger my ability to provide for myself and for a 
family with my trade. That being said, I want to answer your five questions to the best of my 
ability. 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


The most difficult challenge for me and my fellow students is protecting our 
work from thieves. Even an armature can edit an image digitally. Watermarks, 
signatures, placards, none of them are concrete anymore. I can spend a year on a 
painting, upload it to my website, and then lose it forever, in an instant, to some 
stranger who cropped the image. We want to keep what is ours. We want to own 
what we create. Our biggest problem is not getting our art out into the market. That 
is a matter of skill and gumption. Our problem is protecting our art. 


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 


The most significant enforcement challenges for visual artists today are, just as I 
previously stated, protecting our intellectual/visual property from thieves. The 
Art we create belongs to us. It came from our own minds through our own 
hands. It only takes a few clicks of a mouse for someone to take our art and then 
claim it as their own. People have been making prints out of the works of others 
since it became possible to do so. Our images are our livelihood. When other 
people sell our images, they steal what profit we could have made. 


 


 


 







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 


We have little to no problem registering our art. Today’s copyright laws are 
convenient and sensible. If it isn’t broke don’t fix it. Taking a sledgehammer to what is 
not broken in an attempt to make it better is counterproductive. The problem is not 
registration, it is protection. We want to maintain ownership of any and all works of 
art that we create without fear of it being stolen by anyone. We do not want our 
livelihoods stolen. 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 


Finding the actual artist. It is not hard to find an artist if you found his or her 
work on their website or at their gallery. But it is hard to find someone when you see 
their work on Google images, and it is linked to several phony websites. Again, the 
difficulties only lay in theft. 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artwork, and/or illustrations under the Copyright Act? 


The only other challenge is the fight for the right to possession of our 
intellectual/visual property. Many artists are ignorant of what terrible thing 
might happen if this new Copyright comes into effect. Most of them are ignorant 
of the proposal completely. I only heard of it because my instructors are 
professional illustrators. Young artists are more than likely completely in the 
dark on this issue: this issue that will affect their future. I would suggest that the 
next time any act, or proposal, or bill is being considered, that you could please 
send at least an email with a link to every accredited art school in the country. 
You would receive an enormous amount of useful genuine feedback.  


What we want is the right to own that which we conceived. What we want is the right to 
keep the things that we dreamt up and brought to life. What we want is to have the right to 
reap and keep what we have sown. We do not want to be profitless. We want to be free to 
choose whether or not anything is done with our art. We want the right to be able to create an 
amazing work of art, and if we so choose, burn it to the ground never to be seen again. We also 
want the right to share our beautiful art with the entire world, and maintain it for the future 
generations. But we want it to be our art. It came from us. It is a part of us. We do not want to 
be exploited. We do not want to be poor. We simply want what is ours. 


Sincerely: Travis B Ricks, an aspiring artist. 








7-20-2015 
 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000 
 
To Whom It May Concern, 
 
We write this letter to ask that you not replace our existing copyright law with the 
revised legislation currently under consideration. As artists, the copyright 
protection we have under the US Constitution is the basis of our ability to support 
our business and personal income.  
 
We are very troubled by the structure of the proposed law which would place an 
impossible burden on an independent artist to legally protect their own work. It is 
impractical, and unethical, and truly ridiculous, to expect an individual to be able 
to create works of art and also be their own legal department or finance one. Yet 
this is what the proposed law would require us to do. Therefore this new law 
would, in effect, make stealing from artists legal.  
 
In today’s world, it is very easy to make modifications to original artwork. It is 
therefore incumbent upon our lawmakers to keep up with the times and adjust the 
laws to protect its citizens from those who would use new technologies to abuse 
the law. Rather than loosening the law to allow for more abuse, laws need to reflect 
what’s happening and require a stricter interpretation of a derivative work. 
 
Corporations would like you to believe that once an artist’s work is published, it 
has no further monetary value to the artist and should therefore be available for use 
by the general public, but this idea is inaccurate and absurd. For professional artists 
whose livelihoods depend on what we create and how it is used, this would be no 
different than stealing. The right of every US citizen to be protected from this kind 
of thievery is guaranteed to us by the Constitution, as stated in Article 1, Section 8 
of the U.S. Constitution. 
 
Independent artists who are citizens of this country have been granted the 
exclusive right to our own work by our Constitution.  To take that away would 
have serious consequences, I fear. Art is a vitally important part of any society, if 
you take away the ability of artists to support themselves, society as a whole will 
suffer. 
 







We are writing to you as independent artists who make their living, and pay their 
taxes, from the sales of their own creative works. The government is responsible 
for protecting the rights of all its citizens, and that includes the artists. This 
proposed law to replace existing copyright law should be dismissed as 
unconstitutional and unethical.  We hope that you will have the wisdom to 
understand the gravity of this decision and act to protect the artists of the United 
States. 
 
Sincerely, 
 
Christopher and Eliza Bareiss 
 
 
 








July 19, 2015 
 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 


Dear Ms. Pallante and US Copyright Office: 
 
I am a long-time photography student intending to begin offering professional 


photography services in the near future. As such, copyright protection is of great interest to me 
and my potential future income and well-being. Since you at the Copyright Office are asking for 
comment on current protections for visual works (including photographs), I have answered your 
questions below. I hope they are helpful in your investigation.  
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  
 The chronic devaluation of photographs due to the ease of distribution on the Internet has 
created a culture in which any person has the ability to use, modify, and distribute any 
photograph, often without the knowledge or consent of the photographer. For individual 
photographers not part of a large corporation, tracking down these offenders can be a challenge, 
so repercussions for such offenses are rare and often less severe than warranted. Since 
punishment is so rare, the culture of devaluation continues to develop. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  
 Many photographers simply to not have the resources to take offenders to court. In 
matters of unlicensed reproduction (particularly of images re-printed onto clothing, canvases, or 
other physical items), the retailers of aforementioned items tend not to respond to reports of theft 
from solo photographers. Retailers will respond to pressure from large corporations or artists 
who have large enough followings to generate a significant number of complaints, but individual 
artists without either of these protections often cannot reliably have their creations (and therefore 
sources of income) defended from copyright infringers. 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 For photographers specifically, this issue rests with the sheer number of images which 
photographers produce. Often a client will expect a large number of photographs from a single 
event (think weddings, baby showers, and other significant life events). If a photographer must 
register every photograph she intends to sell to the client, the time it takes to register the 
photographs could cause clients to demand refunds – as it is not unreasonable to expect photos 
within a fairly short time frame after they were taken. Furthermore, if the photographer must pay 







a fee per photograph, the price is likely to either bankrupt the photographer, or force her to 
charge prices so steep that no client will be willing to pay them. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?  
 Most legal use of visual art takes place on image-sharing websites, which are designed to 
make such use as simple and easy as possible. In fact, it has become so easy that many people 
feel entitled to the use of an artist’s work in illegal ways, and forgo providing credit to the artist 
where it is due. This results in images getting passed around without a creator’s name attached, 
making it difficult for someone wishing to make legal use of the work to find the creator. 
 In short, the most significant challenges and frustrations for those who wish to make legal 
use of a work all stem from people who are making illegal use of the same work. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


Many people believe that a photographer (especially in the age of digital photography) 
only needs to be paid for the time spent taking photographs. The expenses of time spent editing 
photos, practicing and perfecting photographic techniques and specialized equipment as well as 
the equipment expenses (including camera body, lens, flash, computer, and editing software) 
rarely factor into the perceived value of a photo. Due to this, photographers are chronically 
underpaid for their work. 


One solution to this problem is to republish one’s photographs in photography books, and 
others include selling works to magazines or newspapers. However, these alternate forms of 
revenue depend on a photographer retaining the copyright to the photographs. Under current 
copyright law, the photographer inherently retains all rights related to publication and resale. 
Should a new law be enacted that requires photographers to register all photographs (and 
consider that a single event may generate hundreds of photos), the cost in both time and money 
would be prohibitive to many small photography businesses. 
 
 Overall, artists may in fact need even more protection from U.S. copyright law, not less. 
Artists like myself attempting to earn basic income from clients on an individual basis, without 
the support of a large corporation, would only suffer should these protections be lessened. It is 
for this reason that I strongly oppose any legislation continuing the legacy of the failed Orphan 
Works Act of 2008. 
 Thank you for reading my letter, and I hope that the Copyright Office will continue to 
uphold the rights and protections of all artists and creators. 
 
 Sincerely, 
 


 
 
 Lindsay Brents 








	 	 	 	 Lynn	Alpert
	 	 	 	 801	Lepere	Avenue
	 	 	 	 St	Louis,	MO	63132
	 	 	 	 July	18,	2015


Maria	Pallante
Register	of	Copyrights
U.S.	Copyright	Office
101	Independence	Ave.	S.E.
Washington,	DC	20559-6000


RE:	Notice	of	Inquiry,	Copyright	Office,	Library	of	Congress	
Copyright Protection for Certain Visual Works	(Docket	No.	2015-01)


Dear	Ms.	Pallante	and	the	Copyright	Office	Staff:	


Thank	you	for	the	opportunity	to	comment	on	the	problems	visual	artists	face	in	the	marketplace.	I	
am	a	professional	artist	and	have	been	for	30	years.	I	am	currently	working	as	a	freelance	artist	while	
also	trying	to	get	published	writing	and	illustrating	children’s	books.	My	ability	to	automatically	own	and	
keep	all	the	rights	to	my	work	is	imperative	to	me	being	able	to	make	a	living.	With	the	kind	of	provi-
sions	proposed	in	the	Shawn	Bentley	Act,	including	having	to	register	everything	I’ve	ever	created,	
would	be	too	time-consuming	and	cost-restrictive	for	me	to	ever	even	consider	doing.	Especially	since	
it	wouldn’t	benefit	me,	as	much	as	the	greedy	registry	companies.


AS AN ILLUSTRATOR
One	of	the	ways	for	me	to	get	work	as	an	illustrator	is	to	create	illustrations	and	post	them	to	my	
website,	social	media,	and	anything	else	to	get	exposure.	I	am	diligent	in	putting	my	name	on	the	im-
ages,	and	include	my	name	and	copyright	info	in	the	meta	data.	But	in	this	digital	age,	it	is	too	easy	for	
infringers	to	remove	my	name	and	meta	data	from	the	files.	So,	it’s	way	too	easy	for	something	to	be	
considered	an	‘orphan	work’	–	it’s	more	like	‘kidnapped	work’.		


AS A WRITER/ILLUSTRATOR OF CHILDREN’S BOOKS
It	has	taken	me	ten	years	of	learning	and	practicing	my	craft	to	be	confident	to	even	approach	editors	
with	my	stories.	It	now	will	take	a	lot	of	luck	and	determination	to	get	a	book	published.	Then,	if	I	do	
get	a	contract,	it	will	take	months	and	months	to	edit	and	create	the	images	for	the	book	to	the	pub-
lisher’s	expectations.	Unfortunately,	most	of	the	time,	the	advance	doesn’t	pay	enough	to	really	sustain	
a	living,	and	most	of	the	time,	it	doesn’t	sell	well	enough	to	get	royalties.	Authors/illustrators	count	on	
being	able	to	sell	foreign	rights,	app	rights,	movie	rights,	etc.	to	be	able	to	maintain	living	expenses.	
And	if	a	book	is	a	big	hit,	selling	licensing	rights	for	toys	and	other	consumer	goods	based	on	the	illus-
trations	can	help	immensely.	I	think	it	is	fair	to	me	to	retain	the	rights	to	work	that	I	have	worked	years	
to	produce	and	not	make	it	EASIER	for	huge	companies	to	make	money	from	my	hard	work.	


I	find	it	even	more	distressing	that	this	is	going	on	in	America,	whereas	many	foreign	countries	follow	
the	International	copyright	laws	where	the	artists	actually	receive	royalties	from	secondary	licensing	
fees	in	the	reprographic	rights	markets.	Most	American	artists	are	unaware	that	in	the	US	this	licens-
ing	has	been	going	on	for	over	30	years.	None	of	us	has	gotten	any	of	that	money	–	it	seems	some	
rogue	organizations	have	claimed	the	royalties	as	their	own.	WIth	the	new	proposed	changes	in	the	
law,	this	will	make	it	even	easier	for	big	companies	to	steal	from	artists.	This	is	basically	theft	and	
against	the	United	States	Constitution.







Article 1.8 of the Constitution	provides	protection	for	our	work.	The	public	interest	in	any	work	is	not	
more	important	than	the	artist	being	able	to	make	a	living.	As	quoted	from	The Constitutional Provision 
Respecting Copyright:


	 �The�Congress�shall�have�Power�...�To�promote�the�Progress�of�Science�and�useful�Arts,�by�
securing�for�limited�Times�to�Authors�and�Inventors�the�exclusive�Right�to�their�respective�
Writings�and�Discoveries.


Freelance	artists	are	engaged	in	an	uncertain	vocation	without	employer-provided	health	insurance,	
retirement	plans	or	unemployment	insurance.	The	self-employed	carry	the	full	financial	burden	of	all	of	
these	requirements	themselves,	in	addition	to	providing	for	their	families.	I	ask:	why	would	the	govern-
ment	put	in	place	any	action	that	would	drastically	reduce,	or	possibly	even	end,	the	taxable	income	
of	freelance	artists,	while	feeding	the	pocketbooks	of	big	companies	that	would	be	infringing	on	their	
rights	provided	by	the	United	States	Constitution?


I	thank	you	for	reading	my	letter	and	I	ask	you	to	recommend:


	 •		Visual	art	be	excluded	from	any	‘orphan	works’	provisions	congress		
writes	into	the	new	copyright	act


	 •		To	not	re-introduce	registration	of	images,	but	to	do	away	with	it	entirely,		
as	has	been	done	in	the	rest	of	the	world


	 •		To	support	Congressman	Jerrold	Nadler’s	American	Royalties	Too	(ART)	Act	of	2015,	which	
contains	a	provision	that	would	create	an	honest	visual	arts	collecting	society	that	would		
begin	returning	lost	royalties	to	artists	in	the	reprographic	licensing	market	in	the	US.	


	 	 	
	 	 	 	 Thank	you,
	 	 	 	 Lynn	Alpert








July 22, 2015 
 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to comment on proposed changes to Copyright Protection. 
 
I am a Content Creator, Artist, Video Producer, and Designer.  I have enjoyed the protection of 
copyright under the current copyright laws without the need to formally register any work of 
visual or written work of art.     I have serious concerns about proposed changes as outined in 
Docket No. 2015-01. I am submitting my letter to address five questions presented by the 
Copyright Office in the Notice of Inquiry in Federal Register / Vol. 80, No. 79 / Friday, April 24, 
2015 / Notices, pages 23054-23056. 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
For me, personally, the monetary cost (of any value) of registration of every piece of art I wish to 
protect, would be outlandishly excessive.  We enjoy cost-free protection under the current law 
unless the work is infringed upon.   A copyright privilege is a claim on the work we create.  
Requiring registration of that privilege would be time-prohibitive and monetarily excessive.  
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
Having someone steal your work and claim it as their own, and having to go through a legal 
proceeding to establish ownership is a significant enforcement challenge.   Monetarily excessive 
for most of us who just want to legally own our creative work, a right granted to us in the 
Constitution (Article 1, Section 8).   The monetary and time consuming aspects of required 
registration far outweigh the simple fact that we have blanket protection under today's law.  
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3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
Registration challenges:  (1) needing to document and register every piece of work; what is not 
registered appears to no longer be protected (2) time constraints to register, (3) unknown 
monetary fees to register.  Even a few cents per piece seems too excessive if you are a prolific 
artist.   (4) no protection on unregistered work; would one need to register works-in-progress, 
sketchbooks, personal journals and diaries, letters?  Art that is already Online or will be 
submitted Online?    It is mind-boggling to think if these are not formally registered, they are 
open to being claimed by other entities.   Current Copyright law protects that, though maybe not 
perfectly. 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 
Determining what is and is not fair use and or legal under copyright law.   Copyright law is 
legalese to the common citizen.  Even the proposed changes this notice refers to is really not 
clear to someone trying to understand the implications of the change.   Required registration 
opens the door to mass registration of works not created by those who wish to make legal use 
of works they did not create.   There has to be a better way that protects all of us. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 
 
As a citizen, I am concerned about the effect this will have, not only on creators of artworks 
today, but I am concerned about the perhaps long-range effects of such changes.   Will it 
stagnate creativity?  How will it affect and protect students in art school, students in any school 
who might have their creation claimed by someone else because the could not register it?   How 
will it affect the millions of people who upload photographs, illustrations and artwork to the 
Internet?   What about past artwork?    Changes to this law have far-reaching implications 
beyond the work of the professional artists.   That is of utmost concern to me, as an American 
citizen.   I don't think these changes should be implemented as written.   
 
Sincerely, 
 
Meridel Abrams 
 








 
 
 TO: Copywrite Office                                                                                      July 20, 2015 


RE: The Return of Orphan Works: "The Next Great Copyright Act" 


 


1.  Artists should have an easy and inexpensive method of registering copywrites for their work. Artist should 
simply identify themselves by annotating the work itself.   


2.  Defending a copywrite in a small claims court has merit.  Currently it's an expensive process.  


3.  Regarding orphan works, it should not be allowed to copywrite them by second parties.  They should remain 
public domain.   


4.  Artists and their estate should retain royalties to their work forever.  The sale of art for millions of dollars 
when the original artist never benefitted is a great injustice.  A artist should benefit from his increasing 
reputation.   


 


Robert Pinner, visual artist  


 








7, Villa du Bel Air 
75012  Paris,  FRANCE  
tomcraig@directphoto.org 
 
April 27,2015 
 
 
U.S.  Copyright Office 
Library of Congress 
Washington DC, USA 
 
Object:  Suggestions on new Copyright law 
 
 
First of all, let’s talk about the arduous task of copyright registration.  This takes lots 
of time and money and discourages many artists from protection.  Here in France, 
the copyright law is much more strict, for artists’s protection but much easier on 
registration.  Instead of having to prove one’s work by sending copies to a library, all 
work that is produced is automatically copyright protected. No registration is 
required.  The proof of ownership is on the user who tries to reproduce work 
without permission and not the producer.  
  The punishment is a sufficient deterrent to abuse, cases can get several thousands 
of euros as court rewards, so users have to really be careful about what they do, 
instead of people just trying to get away with anything.  
   I would hope that the copyright laws will become more protective as they are in 
France.  
 
                                                        Tom Craig, 
                                                         Photographer 
 



mailto:tomcraig@directphoto.org






1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


The perceived value of the image. The dominance of large corporations.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


Companies like Pintrest that knowingly copy and share images for their business model. A company can just 
put legal language to protect themselves, regardless of their actions, making it impossible to sue them for 
infringement.  


Also, only large corporations can afford to protect their rights. Our legal system protects the wealthy. Even if an 
artist sees a violation, it is too expensive to pursue. And if not registered, then awards are too little.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


The requirement to register your copyright with the US Copyright Office in order to sue an infringer for 
damages. All rights holder should have equal protection under the law regardless if the copyright is registered 
with the US government or not. The market is so international, does the US Copyright Office reasonably expect 
every copyright holder on Earth to register their work to gain protections?


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?


A lack of funds. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?


Copyright holders should have the right to be forgotten. They should have the right to limit the editions of their 
work. Orphan work legislation should protect the copyright holder from exploitation; it should not be like the 
Google Book Settlement where the rights holder had to opt-out. If the rights holder cannot be found, the law 
should not assume the organization wishing to exploit the work has a greater interest. They can wait until the 
work goes out of copyright. (They obviously have a copy and they could give it to a library so it can be loaned.)


When writing copyright laws, consider the individual artist, not the large corporations. The wealthy 
organizations have the resource to protect their rights. Most creative people don’t. Lets not have laws that 
basically give no protection to those that create the work and give extraordinary powers to those that exploit it.


The internet is established. Large internet corporation need no more protection.








July 21, 2015


United States Copyright Office,


I have made my living as a freelance illustrator/ fine artist for nearly 30 years. As a sole proprietor I work 
long hours without benefits to make ends meet. Copyright is the mechanism that allows me to survive in 
my profession and hopefully continue to make something from my work when I can no longer produce 
new work. With every contract I strive to retain the maximum amount of rights possible, sometimes 
receiving less money in the exchange, so that I may preserve that important source of revenue in re-
licensing my images.


In my 29+ years as an illustrator/ artist I have created literally thousands of images. I have no way of 
knowing which image may have a use for someone in the future. I am often surprised at the uses and 
reuses that are found of value to an end user, often from images that I am less proud of or would not 
have thought anyone would ever want. I am paid for these uses and it is an important part of my ability 
to survive as a creator of visual images. I have no employees or assistants to help me manage the time 
consuming tasks of keeping track of each image and its status. While I do register many of my images 
with the United States Copyright Office, the current fees and time required are a burden. Adding ad-
ditional costs and or management requirements would push the process to an unrealistic level. 


I strongly believe visual arts should be specifically excluded from any future orphan works legislation. 
With the advent of the internet and explosively expanding need, visual images have more value now 
than ever. The Copyright Office itself acknowledges the unique problems faced by creators of visual im-
ages on pages 51 and 52 of its June 2015 publication “Orphan Works and Mass Digitization”. There is 
no life or death need for usage of any image someone “finds”. If the copyright holder cannot be located 
there are literally thousands of creators of visual images who can be found with no trouble and on short 
notice create images to specifically fit any need. 


Additionally, a Copyright small claims court would be a great help to the creators of visual images. A 
maximum limit of at least $5,000 USD is much more realistic than the $200 - $500 I have seen pro-
posed in the past. What deterrent is there to a thief if the penalty for theft (in the unlikely event they are 
caught) is that they can then purchase the product they have stolen for one tenth of the price?


I urge the Copyright Office to support small business. Please say no to big businesses that would profit 
from Orphan Works legislation by strip mining the hard work of small creators and exclude visual im-
ages from any Orphan Works legislation.


Respectfully,


Steve Feldman
541-975-3333
PO Box 948
La Grande OR 97850
www.stevefeldman.com








All parties in this consideration for revision of the copyright law are missing the point. 
 
The unseen goal and results of this is to give work and money to lawyers for doing a job 
that the law is supposed to do. 
 
The law is the province of the courts and congress and it is the courts and congress that 
have created the false problem that this debate is covering up. This discussion is a smoke 
screen to protect companies and corporations and their lawyers from having to deal with 
the consequences of the work made for hire provision of the law. (Disney/Marvel recently 
paid tens of millions of dollars to the Kirby family to avoid allowing the work made for hire 
provision of the law to be reviewed by the Supreme Court in its recent case. This should be 
investigated by everyone involved, carefully, before even thinking about changes in the 
law.) 
 
The work made for hire provision. This is the corruption of the 1976 copyright law that led 
to all the problems since then, and especially these contemplated changes. 
 
There are 2 conditions of employment: Employee and freelance contractor. All conditions 
of employment are covered by these two categories. Absolutely nothing is left out and 
every party involved in any employment is covered by these two conditions. Yet, congress, 
under poor advice, created a third condition, work made for hire or employee for hire. And  
because of this, the copyright law has been revised and revised without this awful mistake 
being changed. There is and never has been a category that can be called work made for 
hire. The category was created based on an encyclopedia publisher’s complaint that he did 
not want to give a 7 page contract to a writer to a one paragraph of his encyclopedia. 
Sympathetic congress agreed there should be a provision for this. But, ladies and 
gentlemen, there is no need for this provision. And it has corrupted, not only the copyright 
law, but the conditions for employment for all creative artists, writers, and others in the 
United States of America. A purchase order, which is a ½ page contract, can and does cover 
all conditions for a freelance contractor that is ever needed under the law. These purchase 
orders (contracts) are used by advertising agencies and employers throughout all 
industries. They can be copied on a copier and handed to the freelance contractor to sign. 
The cartoon of a “7 page contract” has fooled congress into abdicating their responsibility 
to provide a fair and ethical copyright law. I understand that this may seem funny to some, 
but this has led to all the problems that we have today in the copyright law.  
 
 
 
 
And now we are contemplating a clearing house for copyrightable ideas. And, naturally, 
fees will have to be paid for this registration, and all the insanity that will ensue from this 
was never necessary, is never necessary, and is a smoke screen to cover up the needful 
removal of the work made for hire provision of the copyright law.  Do not lose focus here. 
Do not believe for one second that the orphans act or anything that relates to it is anything 
but a smoke screen to avoid facing the work made for hire provision to the law.  
 







In the copyright law of 1908, copyright was protected by placing a copyright sign and 
printing and selling the material. These are the conditions of copyright. That is why the 
word “copy-right” exists. It is the right to copy. And it can only be established by copying, it 
cannot be established by creating. If a person created a comic book superhero, in the 
privacy of their own home, and it is seen by one of their neighbors, and that person goes 
out and draws a similar superhero and gives them the same name, it is the person who sells 
the work for reproduction who retains the copyright. You are contemplating a change in 
the law where every kid in America can sit down and draw little superheroes to their 
hearts content, give them names, and send them in for register as if they were now 
copyritten. This is analogous to the internet where a condition was created in which people 
can make up names and register them for websites that have nothing to do with the name 
or the purpose of the website or anything except to block other people from registering 
websites that are valid for their names and purposes. So that if I, Joe Blow, wanted to have a 
website in my name, I would have to buy it from someone who registered Joe Blow. This 
has led to massive problems and something far greater than this is what you are 
contemplating; a registry where people register any damned thing they want. A sketch 
from a 5 year old with the name Comic Book Man on it. this is incredibly insane and 
complicated thinking. The idea is to simplify the law, take it back to something closer to the 
1908 copyright law, remove work made for hire, place back in the protections of normal 
copyright and recognition by other professionals, and signature on the artwork that any 
judge in any court would understand and make his judgments based on.  
 
Creating conditions under which it is impossible to protect your work by having to register 
at some sort of clearing house is wrong. It is easier and better to sign the work, place a 
copyright notice on it when it is copied, and file it away for future reference. These are 
common and workable protections. We all, out here in the creative field, try to do these 
things because we have been told for generations that this is the right thing to do. Artists 
cannot sit down and make a sketch and then register it. Writers cannot write a headline 
and then register it. and companies cannot protect themselves from children who register 
anything that comes into their mind just because their parents can pay the fees. You are 
contemplating a Gordian knot that no sword can ever sever. Go back to simple, get rid of 
the work made for hire provision of the law, and give creatives simple protections that any 
judge in the land will recognize.  
 
Neal Adams 








To whom it may concern:


I am writing as a freelance illustrator, to ask that you create a policy to protect visual artists 
and their exclusive rights, and support a sustainable environment for professional artistic creation. 


My income is based on monetizing and licensing of my artwork. Without this ability, I would 
be unable to support myself. With today's digital programs, my name can easily be stripped off my 
work and the image used somewhere else without my knowledge. Credit could be given to the 
person who stole the work, and he/she could make money off of it. It is all too easy to forget a byline 
on a blog or to purposefully take credit for another's work. 


Having to register my work would be a troublesome process. Keeping track of all the 
sketches and notes and revisions that make up a single artwork would be hard for anyone. I have 
used an entire sketchbook's worth of paper on one image. Inspiration can strike anywhere and it 
can be hard to keep track of all those little scraps of paper with those first doodles on them. 


Most times, it is easy to find the artist responsible for any given work. We purposefully put our 
names out there and want to be contacted by possible clients. If the work was found somewhere 
without a name present, a simple image search will most times point you in the right direction.


It is increasingly difficult to keep track of and find any possible infringement on your own 
artwork. Easy digital manipulation and online businesses which rip images from the web for stock 
usage are growing increasingly common. These works are the lifeblood of visual artists. We need 
strong copyright laws to protect our incomes.


These new copyright proposals pose to challenge and endanger the ability for artists 
everywhere to support themselves with their art, and I strongly encourage you not to adopt them.


Sincerely,
Sara Thornburg








Dany Paragouteva
www.danyparagouteva.com


Maria Pallante
Register of Copyrights
U.S. Copyright Of�ice
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Of�ice, Library of Congress,
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and U.S. Copyright Of�ice Staff:


Thank you for the opportunity you have given visual artists like myself to write to you about 
our concerns regarding the proposed new Copyright law regarding Orphan Works and 
copyright in general. 


I am a freelance �ine artist and illustrator residing in Los Angeles, CA. I graduated with a BFA 
in Illustration from Art Center College of Design, Pasadena, CA in 2006. Since then I continued 
to do art on the side for about 8 years while I worked various jobs, which were my main income.
I was employed full-time as a graphic designer and then a product designer for about 7 years.
A year and a half ago I quit the full-time job and now I am a full-time artist. The reason I was able 
to take that risk was my husband who encouraged me to do so because he is able to support both 
of us on his income. It would have been �inancially impossible for me to do this on my own. 
Please, consider this fact that it is already a dif�icult road for some artists to establish themselves 
and have an income that is suf�icient to support them. This proposed law will make this reality 
even harsher. I am grateful that I live in a country with a strong economy, where art is valued and 
therefore it can be my full-time career. My art has been published in 4 books; I have exhibited in 
group gallery shows; my art was featured in Communications Arts and 3x3 Magazine. I do 
comissioned paintings and illustrations. All other art outside comissioned work I sell through 
gallery shows and art fairs, and I also sell prints off of those paintings.


I have considered it a great freedom to be able to create art knowing that I own the copyright 
at the moment of creation. I have never registered any of my images with the copyright of�ice, 
because I still have the right under the current law to seek damages and stop the perpetrators 
from using my images without my permission.  


It took many years of training and experience to further my skills and develop my style, and it is 
a process that will continue until I am no longer able to do so physically. Therefore, I expect that 
I will be compensated for any art work I do for clients as this is a professional skill. I have developed 
my style, which is enjoyed by my clients and those who purchase my prints. This proposed law 
diminishes all that effort, time, and sacri�ice. 


When I produce paintings for someone, unless it is a comissioned portrait, I make high quality 
prints and sell those as another source of income for me. Once an original painting is sold, the 
prints provide an additional revenue for me. This proposed law diminishes my revenue by 
allowing others to steal my art, if it is unregistered.







There is also the issue of limited edition prints, which carry higher value for the collectors. 
They are produced in speci�ic quantity at a higher price point and the artist has the responsibility 
to never make any more prints of that image. In this way the collector obtains a piece of art which 
has the potential to appreciate in value because of its limited availability. With the new bill, unless 
I register my works, I will no longer have that control over my work and the value it will bring 
to collectors.


The cost of producing a painting and making prints is signi�icant. Added to the cost of materials is 
also the cost of promoting my art. This includes monthly payments for website service, monthly 
payments for software (Adobe Creative Suite), promotional cards, mailing costs, framing, professional 
photography of all my original works, entry fees for art fairs and conventions, printer, ink, paper, etc. 
If this new law is passed and I am required to register every painting and drawing I have ever posted 
online on my site or on social networks, then this would be an additional �inancial burden for me.


Even if the initial prices for registering are kept low, I just cannot believe that they would 
remain so. Even banks have extra fees, and I wouldn’t be surprised that these businesses would 
follow a business model that will encourage increase in revenue for them from one year to 
the next. It’s how every business model works, even for artists. But in this case, an independent 
artist such as myself will be pitted against giant corporations who can easily absorb such fees.
In addition, corporations are staffed to handle registrations and protecting their copyrighted 
works. Individual artists would have to spend precious time, money, and effort to protect what 
they worked hard to produce. Those who lack the resources to do so will be left unprotected.


If someone needs to use a photograph or an illustration for their project, it is only fair that they 
pay for the right to use it. Copyright is a fundamental right without which I would �ind it very 
hard to work and unable to have any hope of making a viable �inancial revenue for my family.
This proposed law will diminish this right.


Please, consider the fact that we are not giant corporations and it will be unfair to make it easy 
for them to use our art and make money off of it, while we the creators are left empty handed. 
This is our source of income for us and our families. 


I am not a famous artist, but I am working towards gaining name recognition, and this is a process 
of hard work, long hours, and sacri�ice. I am extremely grateful that current copyright law protects
my unregistered work. The ownership of my work is my source of income. I control derivative 
works such as prints. When a third party uses my work, it’s a licensing agreement and I am paid 
royalties by them for the right to use my work. I will lose this source of income if priority is given 
to large corporations. 


Thank you for considering my opinion on the matter. 


Respectfully, 


Ms. Dany Paragouteva








�


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for the opportunity to comment on the problems visual arts face in the  
marketplace. I'm a professional artist and have been one for 25 years. 
I'm writing to stress that for me, and for artists like me, copyright law is not an abstract  
legal issue. Our copyrights are our assets. Licensing them is how we make our livings. Or, as an  
alternative, supplying one of a kind originals creates the demand. The availability of cheap  
derivative copies would negate that demand. Unfortunately, I fear that many of the changes now  
being proposed by orphan works lobbyists would end opportunities for me to sell my work and   
foreclose it to younger artists. 


I'll try to respond to the questions you've posed as directly as possible: 
1. What are the most significant challenges related to monetizing and/or  
licensing photographs, graphic artworks, and/or illustrations? 


Two major challenges: a.) Publishers who demand that artists sign away their digital  
and other secondary rights as a condition of accepting assignments; and b.) Predatory  
competition from giant image banks. 


a.) Over the last three decades, many publishers have increasingly forced artists to 
surrender valuable digital rights to their work by refusing to give assignments to  
illustrators who insist on maintaining and managing those rights themselves. As a rule,  
these demands do not originate from art directors who may want to use a particular  
illustrator, but from policies enforced by company attorneys who are indifferent to a  
publication's design integrity and dictate to art directors that they may only use artists  
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who agree to sign their rights away. 


Existing copyright law has opened the door to these abusive business practices by  
permitting work-for-hire contracts. When these agreements are imposed on freelance  
artists, they deprive the artist of authorship and designate the commissioning party as  
the art's creator. The artist becomes a de facto “employee" for the sole purpose of  
forfeiting copyright, but receives none of the benefits of "legal" employment. The artist  
is treated as an independent contractor in every other way: covering overhead,  
supplying his or her own tools of the trade, workspace, training, and covering his or  
her own liabilities, retirement, insurances and other costs of business. Work-for- 
hire undermines the very principles of authorship embodied in Article 1, Section 8 of  
the Constitution. 


An expert on copyright law tells me that many foreign countries do not recognize work- 
for-hire agreements. I believe it would be a step forward for American artists if the US  
Copyright law was amended to repeal work-for-hire imposed on independent  
contractors. 


b.) During the same three decades, giant image banks have persuaded many artists  
to register their work with them on the promise that they would open new markets for  
them. The registration fees for artists were not cheap. As a rule, they had to pay the  
image bank more than $150 per image to accept the work, but even where registration  
was free, the house ate into royalties with processing fees, maintenance fees and  
other costs. 


Yet instead of opening new markets for artists, as promised, the image banks invaded  
artists' existing markets, lowballing prices and selling in volume to exploit their  
competitive advantage. Having gotten the work free, they can sell it for anything and  
still profit. Even the artists who had entrusted them with work have not been spared  
from having to compete with them. In addition to making artists compete with lowball  
prices for their own clients, I'm told that image banks retain commissions that range  
from 50% to 90%. This means stock-house artists are often left with nothing more than  
a small fraction of a low fee to replace the full commissions that had once given all of  
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us so much opportunity to do original work. 


In less than a decade these commercial registries have radically undermined the  
markets for creative artists and there is every reason to believe that if registration is  
reintroduced as a condition of protecting our work that the new for-profit registries  
would act in the same ruthless way. 


2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
The two major challenges to copyright enforcement are a.) the high cost of legal fees  
in an infringement lawsuit; and b.) the orphan works policies now being proposed  
again to Congress. 


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a  
contingency fee lawyer. I asked a full-time copyright litigator to explain the changes  
that would result from orphan works legislation. Here's how she explained the  
situation: 


"Scenario One: Under current law, a copyright owner who has registered  
his copyright can get statutory damages and attorneys fees. As a result,  
it is possible to find a contingency fee lawyer to take these cases (i.e.,  
copyright owner doesn't have to pay lawyer). In addition, the copyright  
owner usually finds that he gets more in settlement than he pays in legal  
fees. 


"Scenario Two: If a copyright owner has NOT registered his copyright,  
he can only get actual damages. It is usually impossible to find a  
contingency fee lawyer for these cases. Moreover, it is often not wise for  
the copyright owner to litigate these cases anyway, because the  
settlement value is so small. 


"Under the orphan works legislation, ALL infringement scenarios would  
be, as a practical matter, Scenario Two." 
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That's because under an orphan works scenario, ANY infringement might turn out to  
be an orphan works infringement. So unless all copyright attorneys were forced by law  
to handle such cases pro bono, they would have no incentive whatsoever to take ANY  
infringement case. In effect, orphan works law would be delivering a decisive legal  
advantage to all infringers, including bad actors. 


3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 


In four words: volume, expense, paperwork and time – and if the US returns to the bad  
old days of registration, ruthless competition from the registries themselves. 


For example, Picasso died in 1973 and yet 42 years later, the teams cataloging his works have still  
not even enumerated his output. Over the course of a career, a moderately prolific artist will  
produce thousands, or tens of thousands of works. To register those images, the artist would  
have to locate them, un-frame them if necessary, scan them, spot them, color correct them,  
keyword and catalog them, return them to their files or frames, add metadata and fill  
out registration forms for each one for at least two registries. All of that would take  
thousands of hours. And all this non–income-producing time would have to be stolen  
from time that the artist would otherwise be using to create new work. 


The best solution for artists would NOT be to re-introduce registration, but to do away  
with it entirely, as has been done with copyright registration in the rest of the world. 
  
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 


My only public use of other people's material is the fair use I make of it on a blog. On  
it, I occasionally write about the work of some artist I admire, pay tribute to the work of  
a colleague who has died, or write about the place of graphic art in the long history of  
art in general. In those cases where I include images, I credit the sources and provide  
links where available. If I can't credit some work that I'd like to use, I use a work I can  
credit. 
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In a similar vein, I'm aware of multiple blogs where other people have used my work in  
similar non-commercial postings. In every such instance of which I'm aware, the  
authors of these blogs have credited me, and I have never objected to such uses. So,  
based on this experience, I would suggest that where the current copyright law is  
working, it is working as intended, compelling a certain rigor regarding the use of work  
that I fear will be lost entirely if the laws currently being proposed are liberalized to  
permit massive commercial infringement. 


Libraries and museums, of course, would probably require more latitude than I should  
be given, for archival and preservation purposes. But it is my understanding that in  
their most recent filings with the Copyright Office, they believe that recent legal  
decisions expanding fair use exceptions are all they need for their purposes. If that's  
the case, then the original justification for orphan works legislation has vanished and  
the cause stands exposed as simply a drive to permit the commercial infringement of  
copyrighted art by working artists. And since there can be no just excuse for that, I,  
like most of my colleagues, believe that the orphan works crusade should be dropped  
and copyright law strengthened to "promote the useful arts." 


5. What other issues or challenges should the Office be aware of regarding  
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
There are many, but let's cite only two here: a.) the claim that there is already a viable  
visual arts registry that would benefit artists; and b.) the black hole that is reprographic  
and other secondary rights licensing in the US. 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there  
is already a "credible" visual arts registry that "functions as a 'hub' connecting  
registries in eighty-eight countries, and provides both literal and image-based  
searches." 


Stated this way, it might suggest to Congress that such a registry actually exists, that it  
is stocked with artists' images, and is ready and able to start licensing those images to  
the world. If this is what you've been told, I'm afraid you have been misinformed.  


21288 S. Leland Rd., Oregon City, OR 97045     503-998-5833     ruth@rutharmitage.com



http://www.rutharmitage.com





�


There is no such thing. 


Here's what I've been told by an expert on the subject: 
"Even if there were a fantastically easy and cost effective means of  
scanning and placing works into a searchable database – which existing  
registries CANNOT do -- that would not solve the problem of all the pre- 
existing works for the last 70 years that are still under copyright.  
Scanning and digitizing such works would be impossible with any  
conceivable technology." 
  b.) Most artists are unaware – or only vaguely aware – of the massive secondary  
licensing already taking place in the reprographic rights markets. We have learned  
that in the US this licensing has been going on for over 30 years, with combined  
revenues of roughly $300,000,000 annually. In other countries where royalties are  
distributed to artists, surveys by the International Federation of Reproduction Rights  
Organizations show that visual arts royalties average at least 15% of total collective  
fees. Yet in the US, neither I nor any of my colleagues were ever informed about this  
potential revenue stream by anyone involved in that licensing, nor by a couple of  
rogue organizations who have subsequently claimed the royalties as their own "found  
money." 


Moreover, once we learned about this growing source of income – and we had to  
learn about it on our own – we were informed – in writing– that artists have no  
standing to know anything about how these royalties – derived from the work of artists  
– are being collected and spent. 


Because this has been going on under the radar for so long, the groups now taking  
artists' royalties may insist that settled expectations in the marketplace should be  
institutionalized into the new copyright law. This would be wrong because it would  
reward those who withheld financial information from rights holders by allowing them  
to claim the "orphaned" funds for their organizations, not once or twice, but for good.  
With the growth of digital licensing, royalties derived from these secondary licenses  
are growing dramatically. So unless something is first done to correct the current  
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system, we fear that the creation of an extended collective licensing program will only  
serve to lock artists out of their secondary rights income forever. 


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of  
2015. It may not be a perfect solution to the current black hole that is reprographic  
licensing in the US, but it contains a provision that would create an honest visual arts  
collecting society that would begin returning lost royalties to artists. This would at least  
start to bring transparency, accountability and justice to artists' secondary licensing  
rights, and I thank the Copyright Office for recommending this bill to Congress. 


Sincerely, 


Ruth Armitage
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Angela Treat Lyon
Artist, Author


641 Paopua Loop, Kailua, Hawaii 96734
808-372-2127


July 21, 2015


To: Maria Pallante, Register of Copyrights


I am a professionsl illustrator, painter, sculptor and author.


I have been in the business of authoring and publishing reports, books 
and audio recordings, and creating/selling and paintings, sculptures 
and images, and licensing subsequent rights to those images since 
1963. I have won national and international awards and recognition for 
my original work. 


Copyright is the foundation for my income and ability to support my 
business. It is the only way I have to protect the accuracy and integri-
ty of my work, and to negotiate an appropriate fee.


The biggest challenge to monetizing/licensing my work is to keep 
control of where it appears and who uses it, and to keep my copyright 
notice and contact information associated with the work. 


METADATA
I routinely attach metadata to my electronic image files - that metadata 
is routinely erased by every website the image appears on. 


© INFO
I require that my name and copyright information be included with the 
image by my client - they will do so, but often the image is appropriat-
ed by someone else and that information is cropped off. 


WATERMARK
I always sign my work within the image area, essentially a watermark - 
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Artist, Author
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but there are multiple companies with software and tutorials instructing 
users how to erase watermarks.


ORPHANS
There is nothing I can do to prevent my work from being ‘orphaned.’ I 
should not be punished for that by losing rights to my own work.


IF YOU REALLY WANT TO HELP ARTIST & AUTHORS
If the Copyright Office is sincere about protecting rights of creators, it 
should make it illegal to:
 •   remove a watermark, 
 •   remove metadata
 •   remove copyright information
 •   mass digitize any works not in the public domain without written 
permission from the creator, all with stiff financial penalties. 


The Copyright office should make all of its registered images search-
able by image, not just by textual data. If Google and Bing can do it, 
so can the Copyright Office.


In addition, the suggestion of a text-based ‘Notice of Use’ of a work 
assumed to be ‘orphaned’ would be useless. 


THE ONLY REAL PROTECTION
The only real protection for creators is to eliminate the concept of or-
phan works altogether. No work is an orphan, it all has been created by 
someone, even if a ‘potential user’ doesn’t know who it is.


I have never registered my work with the US Copyright Office because I 
am so prolific that I’d go broke paying for it all.


If there is to be a clearing house for image searches, it should be the 
Copyright Office, with no additional fees or labor required of the creator. 
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tIt would be physically impossible for me to register, scan or photo-
graph the hundreds of images I have created over the years. In many 
cases, I no longer have the published work, or the original art, even 
though I own the copyrights. 


NO NEW DIRECTORIES
A requirement to resubmit all of my work to a different registry would 
be devastating to my ability to claim ownership and therefore sell or 
license anywork in the future. 


Even the PLUS registry under development appears to be utilizing 
metadata and watermarks - both identifiers that are useless currently to 
protect ownership information.


‘POTENTIAL’ USERS SHOULD PAY!
I am very troubled by the overall tone of the proposed language that 
‘potential users’ rights are equivalent to those of creators. 
THEY ARE NOT. 


If I as the creator do not want my image licensed beyond the original 
use, re-used, re-purposed, re-imagined, re-combined, that is my pre-
rogative. 


If I want to sell an image once, then let it collect dust, that is my choice 
- it is NOT the right of the ‘potential user’ to claim otherwise. 


If I want to create an image, put it on my website, and never license it 
at all, it is also my choice. 


‘Potential users’ do not have rights to my images, I do. 


If a ‘potential user’, individual or company, wants to further their busi-
ness by using imagery, and can’t find an image they can legally use, 
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then they can do what individuals and companies have done for de-
cades before electronic file sharing - commission and pay for a new 
one, and keep artists working. 


KEEP © POLICIES AS IS
I strongly urge you to keep the copyright policies the way they are now 
until a better solution is dreamed up - this new one is NOT it.


Sincerely, 


Angela Treat Lyon
Kailua, Hawaii 96734


AngelaTreatLyonART.com
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July 19, 2015


Re: Notice of Inquiry from the U.S. Copyright Office


TWIC:


As a holder of copyright and a visual creative professional, I am very concerned with the 
proposal of legislation and rights usage in regards to creative visual works. A fellow professional 
had brought to my attention that there is a potential bill to change copyright in how it functions, 
with whom I register copyright, and how it will affect my current business as an artist. Therefore, 
I feel it only right and necessary to bring to light my firsthand experience in this matter.


In 2008, I was just graduating from college when the Orphan Works bill was circulating 
congress. You can imagine my horror at the prospect of not retaining rights to all the work I was 
told I must put online in order to find a good paying art job from a potential client. Not only that, 
but that there was virtually no other way for this potential client to see or find my work, as 
printed directories were becoming obsolete and most agencies would only represent artists 
previously published. Thankfully, the bill was not passed, and I went on about my business as 
an independent artist, gaining contracts with a multitude of companies both large and small.


During my business negotiations I am always concerned with the copyright to creative work. 
Since I am an illustrator - I draw and paint pictures for my clients - the question of usage/
licensing of my work is most often defined by me, due to current law. With large clients, I will 
often have to bend to their non-disclosure agreements and a flat rate of payment (work for hire) 
as the original "idea" for the project was not my own. With smaller clients, I often have to 
educate them on the definition of a copyright, and what it means they will get from me with our 
contract together. With these small business individuals they often need artistic guidance and 
suggestions, so I often require that I maintain the right to license the work in some way 
afterward. This very small contractual guideline has helped me in many ways retain my: 1) 
financial peace of mind, allowing me to sell reproductions of my work when I can, 2) help me 
obtain payment from clients who would otherwise be unwilling (and unlawfully) to fulfill their 
contractual obligations, and 3) retain my integrity as a businesswoman and an artist.







So in both cases, with the large and the small businesses, I am hired because of my ability to 
produce for them a piece of art that they require for their marketing, printed product, movie 
production, animated sequence, ebook, website, business logo, etc. I am hired because of what 
my art looks like. I am hired because there is no one else that can make what I make. It takes a 
tremendous amount of time to research, sketch, layout, organize, and finally finish a piece of art. 
Even though a client may know this, they still drive for a bargain, and the only way I can do that 
is by maintaining my right to the original work. And the only thing that protects me and my work 
is the current law and copyright office, by preventing it being available somewhere/somehow 
else. 


As a young artist, I am also very familiar with the latest technology and advancements in making 
art, especially when it comes to digital art and reproductions. It is all too easy to "Photoshop" a 
piece of art: change the color a little here, crop in a corner there, scale the background pattern, 
and viola, a "new" piece. It is just as easy to download an image from a link on a website, and 
paint/erase out any copyright symbols or artist signatures so as to make such a transformation 
completely unnoticeable. With Photoshop’s new cloning tool, you can’t even tell that the image 
was altered at all. To top it off in proven tactics, I have had a friend who worked as a graphic 
designer for a company too poor to license art properly, and who had literally forced her to 
create derivative works hoping to attract clients to their business. I have witnessed artist peers 
battle with reproduction companies selling products with their artwork on it, only to find out some 
other artist was making "derivative" works and selling it to the company. There has also been a 
new outcropping of printed product manufactures that have now made it easy for an individual 
to upload a piece of art that is not their own, print it and sell it for their own profit. These 
companies have a search capability in where other individuals, who may not have known who 
produced the art, can then purchase a product from the company. This company then claims no 
fault of infringement on copyright and maintains all profits from sales of these infringed works. 
This kind of thing happens at least once every two weeks, and artists like myself usually have 
no real financial means to fight in court because someone else is making money on OUR work. 
Therefore maintaining copyright, especially for digitally created artwork, is of utmost importance. 
Digital artwork essentially only exists in reproductions, with no original piece available for sale. 
Therefore if an artist that creates a digital piece cannot retain the copyright to the work, for 
whatever reason, cannot hope to make a living creating art as such. It will all be for loss and 
only reproduction companies would stand to benefit from these artworks.







On a different note, I have found that registering for a copyright surprisingly easy, only that I find 
putting together my work into a collection to submit is a bit tough. Though I know I do not have 
to submit everything as a collection, the cost of submittal can become prohibitive when entering 
100 works at $35 per work for instance. Especially when it might take 50 of those pieces to 
make up the cost for it. So, in a sense, I have to weigh what pieces I can afford to submit to 
copyright, just as I have to weigh which pieces are portfolio ready for a client. Additionally, I 
have not found any issue whatsoever working with clients on usage rights when I make them 
clear in contracts. The only time I have heard of such issues is when an artist did not define 
usage in their contract and then the client takes advantage of the artist’s mistakes. This 
happens quite often as businesses know that the work that artists create for them is worth more 
in reproductions and reuse than the original piece itself. Most business minded artists, like 
myself, know this and prefer to maintain leverage over our work by retaining the copyright, as I 
have previously stated.


What I would like to know is, wouldn’t the proposed agreement to let libraries document artists’ 
works in digital format also create a general allowance for other business to do the same? 
Wouldn’t something like this grant carte blanche to any individual, currently and in the future, to 
appropriate and use my work for their sole profit? How can I as an artist both promote myself 
and protect my work without having to wait the 3 to 6 months it already takes to get a copyright? 
I must stay current and in the public eye to even have a chance at making a living on my work. If 
I have to register with a privatized corporation (which by law is an “individual”) wouldn’t that 
grant them the right to do as they please with my work - my livelihood? How can I trust an entity 
like that not to take advantage of me like so many public and private businesses already do on a 
daily basis?


Thank you for reading my comment. I sincerely hope that some of what I’ve shared will shed 
some light on the current state of affairs for artists that live and work in the United States. We 
already make so many compromises to do what we love - what is in our hearts - and we can 
only hope to maintain that right through the laws that are made.


Sincerely,
Jessica Chrysler








Charles Lukacs
www.ChuckLukacs.com


July 21, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To whom it may concern :


I’d like to thank you for creating this list of questions to acknowledge current and future problems with respect to 
Orphan Works ideology, and the professions surrounding image making.  I trust your Office wants to get a clearer 
idea of the American artist/maker’s specific issues and copyright ideologies, and it was a courtesy we weren’t 
offered when we fought the Orphan Works Act of 2006 H.R. 5439.


I’ve made my meager living as a freelance gaming illustrator, author, conceptual designer and educator for the 
past 20 years.  As with many in my genre’, I’ve taken great personal and financial risks in order to do what I’ve 
been trained to do.  I have a time consuming and painstaking process, which has never afforded me a scheduling 
position to deny work coming in, while working day jobs with equally inadequate, but steadier paychecks.  I’ve 
paid attention to how the digital age has effected the way in which painters and sculptors make a living 
throughout every facet of the entertainment industry, and in 2002-2007, I did what I could to tell my Congressmen 
how Orphan Works ideology would worsen the situation we were already in a decade ago, if put into law.  Here I 
am doing much of the same today, as much of the same still seems to permeate the efforts of the Congressional 
Creative Rights Caucus, and the ideology of Orphan Works is still very much alive in this new push for U.S. 
copyright reform.


When debating the merits of Orphan Works ideology in the past, the fists start to come out with the notion of; 
giving those who share and use things, equal rights to those that make or conserve things.  There are many sides 
to the copyright fence, and most of us sit on the edge of more than one of them.  Illustrators are inherently 
makers.  Throughout our lives we spend countless months developing our skills; constant study and practice, 
finding the most successful ways to lead the viewer to recognize some elusive vein of believability, that magical 
glimpse into a world impossible until we bring it to Light.  We work part-time day-jobs, convention after 
convention, promo after promo, in order to light a pathway strong enough for a few folks to take notice of our 
work.  Some of us are still paying back college loans, some of us aren’t.  Some of us actually get a couple higher 
profile gigs that pay the rent.  A smaller group of us land book and magazine cover work into our middle age, are 
recognized with Awards or Guests of Honor, and an even smaller group has the ability to do all that, raise a 
family, and have a few extra bags of “Freelancer Chow” left over in the cupboards.  What unifies us all, is that 
this profession requires decades of hard work, a devotion to Craft that glows through the work we create.  I wax 
collective hardship here, not to say my work is harder than the work of anyone else, I do so because; school 
trained or self trained, traditional or digital, big gigs or small, old generation or new, I consider our painting and 
sculpture a fair step more labor intensive than the snapping of family vacation photos, taking phone vids of Pets-
Duz-Adorable, or sharing any image that’s been stripped of it’s metadata by one’s favored social media network.


Making differs from sharing. We may equally share things, but we do not equally make things, and those of us 
who make a living at making, don’t stand to gain anything under a new Orphan Works type reform, we don’t 
already have under current copyright law. 







1. What are the most significant challenges related to monetizing and/or
          licensing photographs, graphic artworks, and/or illustrations? 


In this context, media education that sharing and using of that outside the public domain has legal and monetary 
consequences, and having the ownership of my work remain constantly in my hands are the most significant 
challenges.  There’s not been a time where monetizing my imagery has been easier, digitally or otherwise.  Both 
authors and potential copyright infringers can set up internet shops, buy and sell through a number of different 
formats, and many of these services are free.  For those that seek out my work, asking permission or to license, 
there is little challenge.  Rather, it is the countless folks who may unwittingly infringe my work, having no self 
interested reason to seek out my work, that worry me with Orphan Works ideology.  They could do so without 
regard to future action, so long as they meet the limited requirements set forth in this reform, and the reforms 
we’ve seen in the European Union and the UK.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


The inability to afford legal costs and time spent after infringement has been discovered, has always been a 
challenge, as stated in the Notice as “an uphill battle”.  When my unidentified work is seen worthy enough to be 
sold, collectively licensed, traded, re-authored, printed on collectible salad spoons, or used in some capacity, for 
indefinite periods of time, without my knowledge, then afterward finding the culprit, giving them immunity from 
legal action because they’ve looked “long enough”, that’s a significant problem which will only worsen with 
reform.  Foreign piracy, digitally or otherwise will remain another enforcement challenge.  Enforcement issues 
will be there with or without Orphan Works type reform or a behemoth image registry or bank, and the retroactive 
rights granted under the US Copyright Act of 1976 remains the best balance as it exists unchanged.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


The authorship of one of my paintings being treated the same as authorship of a holiday phone picture is a major 
problem with registration, (one that I’m afraid can’t be rectified) but the most significant challenge is time and 
money.  I haven’t the money for priority medical expenses, let alone time and fees to register the multitude of; 
paintings, woodwork, music, assemblage, performance, screenplay ideas, photography, sculpture, ceramic tiles, 
molds, book bindings, endpapers, glass etchings, woodengravings, and all the sketches and preliminary material 
physical and non-physical that goes into making every work I take complete ownership of in my career so far.  It’s 
an impossible task for most professionals.  The US Copyright Act of 1976 gives all creatives artists and makers, 
retroactive rights to our work, making the conversation of massive scale registration pleasantly moot for the vast 
majority.  When the fiction of a collective image registration agency or national image copyright bank (the size 
and level of bureaucracy at which it would need to truly be functional) gets bandied about, I’m reminded of how 
dysfunctional the spell checkers are on the very best of search engines and photo sharing social networks.  Good, 
but no where near how good they’d need to be to function for the whole of the growing proletariat.  That kind of 
cataloging is a pipe dream, and could regularly place the original authors rights into the hands of the willfully 
ignorant who can’t be sued, if not simply become a future licensing warehouse where by virtue of it’s size, the 
original author would rarely see any fee from the legal sale of their work.  What’s worse, is that it’s quite 
conceivable for me to see this behemoth agency one day becoming a privatized corporation, like portions of our 
Military and Educational systems have become?  


4. What are the most significant challenges or frustrations for those who wish
    to make legal use of photographs, graphic art works, and/or illustrations? 


I can only assume what frustrations exist, but I would say they revolve around not having the monetary resources 
to hire someone in my profession for new work, or license them for use of older work within the last 70-95 years.  
The vast majority, maker and non-maker alike, don’t have the time or resources to “re-document” their authorship  
for the sake of safeguarding it.  If folks want to purchase, license and/or repurpose my work, they can contact me 
and negotiate our collective needs.  We’re allowed retroactive rights in cases of infringement under current US 
Copyright Act of 1976, and there’s no functional way to do better than this for the benefit of all citizens.  If it’s a 
particular challenge of getting a hold of the original author, than one simply risks being sued by the artist/maker 
who rarely has the time and money to do so, or have another artist/maker, create an image that is perfectly legal.  
The risks of theft will exist with or without Orphan Works ideology in our copyright law, and those “frustrations” 
aren’t worth the herculean task of reform.







5. What other issues or challenges should the Office be aware of regarding photographs,
                      graphic artworks, and/or illustrations under the Copyright Act? 


 or a more appropriate question to ask might be,
“What are the most significant challenges artists would face if these new copyright proposals become law?


The individual should be the sole party who makes the decision to put their work into the public domain.  To my 
best understanding, this is one of the major reasons our current 1976 Copyright Act functions as well as it does; 
giving We the People retroactive rights before piracy or infringement occurs.   A behemoth registry, as I see being 
attempted by the UK’s Copyright Hub, isn’t the answer, nor is simply making previously authored works part of 
the public domain without having information enough to do so.  Every aspect of reform set forth with Orphan 
Works ideology will undermine the current protections artists, creatives, and makers enjoy today with the US 
Copyright Act of 1976.  This child of the Berne Convention, along with the The Digital Millennium Copyright 
Act making changes in anti-piracy measures, is working well in the digital age so far. It works without any new 
cost to our professional lives as artist/makers, and it doesn’t hinder Educators, Libraries and Universities to be 
granted rights to archive and share (which is another group that needs mentioning).


I applaud Open Source, Public Domain, or the Creative Commons.  I applaud Creatives willing enough to share 
authorship, those makers who’ve based their careers on giving freely, and are able to jump the hurdle of making 
money because of that giving?  Hats off to them!  The majority of makers however, have a hard time making 
more by giving more away.  The Orphan Works distinction lies in that some of us are willing to freely give some 
of our rights away, and some would rather not have them given away for us, diverted and made useless without 
our knowledge.  Currently there is nothing hindering folks in placing their work in the Public Domain, but an 
Orphan Works environment would however hinder makers with added risks and responsibilities to keep their 
work outside the public domain and profitable.  The danger hidden in the rhetoric of copyright reform, is its 
failure to recognize citizens separately as either sharers, users or makers.  Or as Brad Holland put it, “[they] fail to 
distinguish between copyrights held by corporations and those held by individuals.  This failure has consequences 
because corporations don’t create; individuals do.”


Sincerely,


Charles Lukacs
Portland, OR


Biography ::


Chuck Lukacs [loo-cuss] or [loo-cotch] has been illustrating for the Science Fiction and Fantasy Gaming markets for over 
two decades, teaches illustration at the Pacific Northwest College of Art in Portland, OR, and has also spent a number of 
years studying ceramics, book arts, wood engraving, alternative energy, and traditional archery.  Since graduating from 
Detroit's College for Creative Studies, his paintings and prints have won awards and appeared in conventions, galleries 
and museums internationally.  Chuck has been featured in Spectrum, ImagineFX, FantasyArt Magazine, has co-authored 
Wreaking Havoc, 2007 and authored Fantasy Genesis, 2010 Impact Books.  Clients include :: NBC/Universal, Wizards 
of the Coast's Magic the Gathering, Impact Books, Pyr/Prometheus Books, Paizo, SuperGenius, Upper Deck, Games 
Workshop, Road Runner, and Atlantic Records.  ::  Website  ::  Fantasy Genesis Blog  ::  Portland Stink-Eye Charity 
Blog  ::
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Dear Copyright Office:


I am writing to you as a professional illustrator from Germany, since the new copyright law currently consi-
dered by the U.S. Congress, if enacted, would have a negative impact on the business of illustrators, photogra-
phers, fine artists and visual artists from all fields worldwide.


As a fulltime-freelance illustrator since 2008 I have always relied on acquiring new customers by presenting 
my work on the internet. I work mainly for book publishers and self-publishers, illustrating stories and situ-
ations on covers and inside books and work for several magazines. You can view a sample of my work on my 
website http://www.meike-teichmann.de .


It is not always easy for me and other artists to negotiate fees that allow us to make a living from our work, or 
to enforce copyright protection of our work. However, current legislation in most countries around the world 
enables us to prove ownership of our work through the simple act of publishing it under our name. 


Even so, while the the internet has afforded artists the ability to reach new audiences across the planet, it has 
also served as one of the greatest impediments for an artist’s livelihood. Digitization has allowed for an artist’s 
work to be exponentially shared and therefore almost impossible to exert complete control over how it is 
used. Most of the time our images are utilized simply as decoration on social media sites. But just as often our 
names and copyright information are unlawfully removed, rendering our images particularly vulnerable to 
orphaning and thus appropriation. It is almost daily that I read about a fellow artist’s work being monetized 
by an unscrupulous third party with zero profit or credit being afforded the creator.


Right now, the burden of proof is on the infringer who must prove that they have rights of use to an image if 
accused of copyright infringement. But this new proposed legislation, if enacted, would transfer the burden 
of proof onto the creator, who is now required to document proper registration of their work if infringed 
upon; something that almost every creator outside the United States has never done, and might not learn to 
do until it is too late – a tremendous pressure to prove something that is already a matter of course. 


This is as if the victim of a crime – for example, a burglary – would first have to prove that they have instal-
led cameras and special security devices in their home before they are allowed to press charges against the 
burglar!


Generally, a client will not only commission an illustration from me, but also license exclusive rights of use 
for a specific time, area and purpose. If my work can be assumed „orphaned“ from the moment of creation, 
I can no longer give my client a guarantee that they have the exclusive rights of use to it. As a direct result of 
that, I lose money. 
This in an already competitive field where rates have not kept up with living costs and inflations in the past 
decades.


For the illustrator, copyright law is not an abstract legal issue, but the basis on which our business rests. Ever-
ything that we create, whether for a client or for our own personal indulgence, becomes part of our business 
inventory. And in the digital era, inventory is more valuable to artists than ever before.


The proposed copyright reform would result not only in artists losing their livelihood, but also in much fewer 
visual art being shared publicly by its creators for fear of infringement, which in the long run would mean 
less images being published; and thus diminishing variety and quality of our visual culture.


Please reconsider how the 2015 Orphan Works and Mass Digitization Report could have potentially disast-
rous effects on not only the field of illustration, but on the future creation of quality art in the public realm.


With best regards,
Meike Teichmann





















Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
 
. I'm a professional artist/designer. As a result, I'm writing to stress that 
for me, and for artists like me, copyright law is not an abstract 
legal issue. Our copyrights are our assets. Licensing them is how we make 
our livings. 
 
Existing copyright law has opened the door to these abusive business 
practices by permitting work-for-hire contracts. When these agreements 
are imposed on freelance artists, they deprive the artist of authorship and 
designate the commissioning party as the art's creator. The artist 
becomes a de facto “employee" for the sole purpose of forfeiting 
copyright, but receives none of the benefits of "legal" employment. The 
artist is treated as an independent contractor in every other way: 
covering overhead, supplying his or her own tools of the trade, 
workspace, training, and covering his or her own liabilities, retirement, 
insurances and other costs of business. Work-forhire undermines the very 
principles of authorship embodied in Article 1, Section 8 of the 
Constitution. 
 
Many foreign countries do not recognize workfor-hire agreements. I 
believe it would be a step forward for American artists if the US Copyright 
law was amended to repeal work-for-hire imposed on independent 
contractors. 
b.) During the same three decades, giant image banks have persuaded 
many artists to register their work with them on the promise that they 
would open new markets for them. The registration fees for artists were 
not cheap. As a rule, they had to pay the image bank more than $150 per 
image to accept the work, but even where registration was free, the 
house ate into royalties with processing fees, maintenance fees and 
other costs. Yet instead of opening new markets for artists, as promised, 
the image banks invaded artists' existing markets, lowballing prices and 
selling in volume to exploit their competitive advantage. Having gotten 







the work free, they can sell it for anything and still profit. Even the artists 
who had entrusted them with work have not been spared from having to 
compete with them. In addition to making artists compete with lowball 
prices for their own clients, I'm told that image banks retain commissions 
that range from 50% to 90%. This means stockhouse artists are often 
left with nothing more than a small fraction of a low fee to replace the full 
commissions that had once given all of us so much opportunity to do 
original work. In less than a decade these commercial registries have 
radically undermined the markets for creative artists and there is every 
reason to believe that if registration is reintroduced as a condition of 
protecting our work that the new for-profit registries would act in the 
same ruthless way. 
 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? The two major 
challenges to copyright enforcement are a.) the high cost of legal fees 
in an infringement lawsuit; and b.) the orphan works policies now being 
proposed again to Congress. 
a.) Currently, the only way most illustrators can afford to sue an infringer 
is to find a contingency fee lawyer. I asked a full-time copyright litigator 
to explain the changes that would result from orphan works legislation. 
Here's how she explained the situation: 
"Scenario One: Under current law, a copyright owner who has registered 
his copyright can get statutory damages and attorneys fees. As a result, 
it is possible to find a contingency fee lawyer to take these cases (i.e., 
copyright owner doesn't have to pay lawyer). In addition, the copyright 
owner usually finds that he gets more in settlement than he pays in legal 
fees. 
 
"Scenario Two: If a copyright owner has NOT registered his copyright, 
he can only get actual damages. It is usually impossible to find a 
contingency fee lawyer for these cases. Moreover, it is often not wise for 
the copyright owner to litigate these cases anyway, because the 
settlement value is so small. 
 
"Under the orphan works legislation, ALL infringement scenarios would 
be, as a practical matter, Scenario Two. "That's because under an orphan 
works scenario, ANY infringement might turn out to be an orphan works 
infringement. So unless all copyright attorneys were forced by law to 
handle such cases pro bono, they would have no incentive whatsoever to 
take ANY infringement case. In effect, orphan works law would be 
delivering a decisive legal advantage to all infringers, including bad actors. 
b.) I asked another attorney to explain how a copyright small claims court 
would work: 
 
"By limiting remedies, the orphan works proposals would create a nofault 







license to infringe. So let's look at a hypothetical small claims action that I 
might be obliged to bring in the future. In the 1990's, I licensed a series 
of pictures for one-time use for a corporate annual report. Copyright 
notice and credit are almost always omitted by art directors for annual 
reports and almost always for advertisements, in spite of the wishes of 
the artist to preserve his credit. Now, let's say I registered my copyright 
in the work as part of a group registration, the title of which was based 
on the annual report. I subsequently licensed some of these pictures for 
exclusive use in various ads in the United States and I make it a practice 
never to license my work for inexpensive or distasteful products. "But 
let's say an infringer finds the annual report. He likes the pictures, sees no 
credit, and does a good faith search that fails to identify me as the owner 
of the copyright. He begins selling cheap products bearing my art. Under 
current copyright law, my remedies would include statutory damages, 
attorneys' fees, impoundment, and injunction for this flagrant 
infringement because it's damaged my exclusive right to license my work 
in high-end markets. "But in small claims court, my remedy would be 
what? Reasonable compensation for use of my work on cheap items, and 
even this would be limited by whatever maximum the small claims court 
might set, and it would be constructed not to deprive the infringer of the 
profits he made in reliance on a so-called failure to locate me. 
"Without the deterrent of statutory damages and attorneys' fees, and 
without a permanent injunction against repeat offenses by the same 
infringer, this experience would now act as an incentive for the infringer 
to exploit other uncredited, and therefore effectively orphaned, images by 
other artists. In effect, he has discovered that infringing artists is a 
rational business decision, and this would be the same for other 
infringers." 
 
3. What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? In four words: volume, 
expense, paperwork and time – and if the US returns to the bad old days 
of registration, ruthless competition from the registries themselves. 
According to biography.com, Isaac Asimov was one of the most prolific 
authors of all time. Yet even he wrote fewer than 500 books. That is an 
extraordinary volume of work for one writer, but many graphic artists 
produce that many images (including published and unpublished works) in 
a year. For example, Picasso died in 1973 and yet 42 years later, the 
teams cataloging his works have still not even enumerated his output. 
Over the course of a career, a moderately prolific artist will produce 
thousands, or tens of thousands of works. To register those images, the 
artist would have to locate them, unframe them if necessary, scan them, 
spot them, color correct them, keyword and catalog them, return them to 
their files or frames, add metadata and fill out registration forms for each 
one for at least two registries. All of that would take thousands of hours. 
And all this non–income-producing time would have to be stolen from 







time that the artist would otherwise be using to create new work. In my 
own case, I've been a professional artist for over 40 years. Most of my 
work was done under the existing copyright law, which did not require me 
to register anything. To comply with the kind of provisions proposed in 
the Shawn Bentley Act, I would estimate – based on my own experience 
digitizing work – that it would cost me over a quarter million dollars and 
take me at least a decade to comply with the law. There is no way I can 
afford that expense, and at my age, the thousands of hours I would have 
to commit to the effort would effectively end my creative life. Worse, it 
would make me the unpaid employee of the registries. They would not 
only be getting my art for free. The law would force me to spend my time 
and money processing it for them. Then they would charge me 
maintenance fees and commissions for clearing my rights for clients – 
clients, who at the moment are still mine but would in time become theirs. 
There is no way I would comply with a system like that even if I could 
afford to. I realize that by refusing to comply with a law that could end 
my career I might be ending my career anyway. Under the Shawn Bentley 
provisions, there would be no way I could stop infringers from harvesting 
my "orphans" and Photoshopping them into cheap "derivatives." I and 
every other artist in the world would then have to compete at a 
disadvantage against commercial infringers licensing ghosts of our own 
works. 
 
I began my career under the pre-1976 Copyright Act and as a result, 
most of the published work I did during those first 10 years is owned by 
former clients. That means they own both the original art and the 
copyrights. They can – and do – legally sell and license that work to 
others without my knowledge or consent and they owe me nothing. In 
addition, if I should want to republish that art myself, I would effectively 
have to license it from them. I've never complained about this. That was 
the law we worked under in those days. But the 1976 Act was a definite 
improvement for artists. Although it is hardly perfect, I could not have 
had the career I've had without it. The new proposals would be worse for 
us than the pre-76 law. The new technologies available to infringers would 
make it worse. And so if these proposals are ever enacted into law, when 
young artists in the future ask me for career advice, in all good 
conscience, I would have to tell them to consider another career. The 
best solution for artists would NOT be to re-introduce registration, but to 
do away with it entirely, as has been done with copyright registration in 
the rest of the world. 
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations? Like most artists, I sometimes use photographs and works 
by other artists as reference or inspiration. But as a rule I rely on my own 
sketchbooks, photos I take myself and imagination. My published work has 
always been the work of my own hands. I do not do collages for 







publication and I don't sample or mashup other people's work in my own. 
My only public use of other people's material is the fair use I make of it on 
a blog. On it, I occasionally write about the work of some artist I admire, 
pay tribute to the work of a colleague who has died, or write about the 
place of graphic art in the long history of art in general. In those cases 
where I include images, I credit the sources and provide links where 
available. If I can't credit some work that I'd like to use, I use a work I can 
credit. In a similar vein, I'm aware of multiple blogs where other people 
have used my work in similar non-commercial postings. In every such 
instance of which I'm aware, the authors of these blogs have credited me, 
and I have never objected to such uses. So, based on this experience, I 
would suggest that where the current copyright law is working, it is 
working as intended, compelling a certain rigor regarding the use of work 
that I fear will be lost entirely if the laws currently being proposed are 
liberalized to permit massive commercial infringement. Libraries and 
museums, of course, would probably require more latitude than I should 
be given, for archival and preservation purposes. But it is my 
understanding that in their most recent filings with the Copyright Office, 
they believe that recent legal decisions expanding fair use exceptions are 
all they need for their purposes. If that's the case, then the original 
justification for orphan works legislation has vanished and the cause 
stands exposed as simply a drive to permit the commercial infringement 
of copyrighted art by working artists. And since there can be no just 
excuse for that, I, like most of my colleagues, believe that the orphan 
works crusade should be dropped and copyright law strengthened to 
"promote the useful arts." 
5. What other issues or challenges should the Office be aware of 
regarding photographs, graphic artworks, and/or illustrations under the 
Copyright Act? There are many, but let's cite only two here: a.) the claim 
that there is already a viable visual arts registry that would benefit artists; 
and b.) the black hole that is reprographic and other secondary rights 
licensing in the US. 
a.) I was concerned to read the claim in the Copyright Office's 2015 
Report that there is already a "credible" visual arts registry that 
"functions as a 'hub' connecting registries in eighty-eight countries, and 
provides both literal and image-based searches." Stated this way, it might 
suggest to Congress that such a registry actually exists, that it is stocked 
with artists' images, and is ready and able to start licensing those images 
to the world. If this is what you've been told, I'm afraid you have been 
misinformed. There is no such thing. I am one of the most prolific 
published artists of the last 50 years, with multiple awards, a client list 
that includes nearly every major publication in the country and a place in 
the Illustrators Hall of Fame. If there were such a registry I would know 
about it, and if I thought it would be beneficial to my interests, my work 
would be in it. But I know of no such registry and neither do any of my 
colleagues. I am, of course, well aware that there are many wannabe 







registries, beta sites, etc., including some that I believe to be well 
meaning. But not a single one of them is even remotely ready to start 
licensing work to the public. And even if someday they ultimately develop 
the necessary technology – it would still take decades for artists to 
load up their works – if they could afford to. Here's what I've been told by 
an expert on the subject: "Even if there were a fantastically easy and cost 
effective means of scanning and placing works into a searchable database 
– which existing registries CANNOT do -- that would not solve the 
problem of all the preexisting works for the last 70 years that are still 
under copyright. Scanning and digitizing such works would be impossible 
with any conceivable technology." And here's what another expert told 
me, the creator and former owner of one of the most widely respected 
artists directories in the graphic arts field: “ [T]he concept of creating an 
inclusive, cost effective database for imagery is impossible. I represented 
400,000 images, had 500 portfolios of artists online, verified listings of 
50,000 graphic artists, and I know the time and cost for creating 
databases. Not possible.Not feasible. Not cost effective. And if there 
were multiple, smaller databases, not workable.” I have no doubt that one 
or more of the wannabe-registries could swell its inventory overnight by 
making sweetheart deals with giant image banks to locate their images 
there: these corporations have the money and resources to do it. It could 
then present itself to the world as a "credible" registry, and works not 
found in the registry declared orphaned. But if this should be permitted, it 
would only serve to sharpen the competitive edge these corporations 
already have over freelance artists. Yet corporations don't create. 
Individuals do. And if Congress chooses to certify a couple of visual art 
supermarkets that only corporate image banks could afford to patronize, 
the US government itself would be striking another blow against the small 
business owners who actually create new art. And in doing so, it would 
strike a blow against art itself, and with it, the public interest. 
b.) Most artists are unaware – or only vaguely aware – of the massive 
secondary licensing already taking place in the reprographic rights 
markets. We have learned that in the US this licensing has been going on 
for over 30 years, with combined revenues of roughly $300,000,000 
annually. In other countries where royalties are distributed to artists, 
surveys by the International Federation of Reproduction Rights 
Organizations show that visual arts royalties average at least 15% of 
total collective fees. Yet in the US, neither I nor any of my colleagues 
were ever informed about this potential revenue stream by anyone 
involved in that licensing, nor by a couple of rogue organizations who 
have subsequently claimed the royalties as their own "found money." 
Moreover, once we learned about this growing source of income – and we 
had to learn about it on our own – we were informed – in writing– that 
artists have no standing to know anything about how these royalties – 
derived from the work of artists – are being collected and spent. Because 
this has been going on under the radar for so long, the groups now taking 







artists' royalties may insist that settled expectations in the marketplace 
should be institutionalized into the new copyright law. This would be 
wrong because it would reward those who withheld financial information 
from rights holders by allowing them to claim the "orphaned" funds for 
their organizations, not once or twice, but for good. With the growth of 
digital licensing, royalties derived from these secondary licenses are 
growing dramatically. So unless something is first done to correct the 
current system, we fear that the creation of an extended collective 
licensing program will only serve to lock artists out of their secondary 
rights income forever. Instead, I support Congressman Jerrold Nadler’s 
American Royalties Too (ART) Act of 2015. It may not be a perfect 
solution to the current black hole that is reprographic licensing in the US, 
but it contains a provision that would create an honest visual arts 
collecting society that would begin returning lost royalties to artists. This 
would at least start to bring transparency, accountability and justice to 
artists' secondary licensing rights, and I thank the Copyright Office for 
recommending this bill to Congress. 
 
 
Sincerely, 
 
 
Abie Sussman 








Comments on Copyright Protection for Certain Visual Works 


Getty Images 


July 21, 2015 


BACKGROUND 


Getty Images is a leading creator and distributor of still imagery and video content.  Getty 


Images represents more than 150,000 individual contributors (photographers, illustrators, and 


videographers), and owns or represents more than 80,000,000 unique visual works.  Our award-winning 


imagery can be seen at www.gettyimages.com, as well as our other websites, including 


www.istockphoto.com, www.wireimage.com and www.thinkstock.com. 


The value of professionally produced images cannot be overstated.  These images convey every 


day’s news, illustrate trends and shape our society.  They draw and retain users on websites more 


effectively than print alone.  Images are also indispensable for online marketing.  The professional 


production of images is a complex, sophisticated and expensive business.  Besides the creative work of 


skilled photographers around the world, image production and distribution requires a high degree of 


coordination, organization and investment.  Additionally, there is significant work and technology 


investment undertaken by professional photographers and their licensing agencies in the selection, 


editing, captioning and key-wording of images, as well as in developing search functionality and 


improving digital distribution, in order to provide publishers with the most sought after and relevant 


images in a timely and efficient manner.  These creative and technical innovations benefit the general 


public, but this investment and innovation are threatened if imagery can no longer generate revenue.   


Getty Images appreciates the opportunity to respond to the Copyright Office’s inquiry into 


protection for visual works.  Copyright is key to our business, and we support efforts to ensure that 


content creators’ rights are respected. 


 


SUBJECTS OF INQUIRY 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or illustrations? 


 


- Framing/the “server” test.   


Framing incorporates an image into a website so that a website visitor perceives the image as appearing 


on that website, even though the image is technically hosted on a third party site.  Framing allows the 


website using the frame to gain all of the benefits of having the image appear in its entirety on its 


website while bearing none of the costs (of creating, producing, and hosting the image, of content 


licence fee, royalties, etc.).  Framing prevents a viewer from seeing an image in its original context, and 


fundamentally deprives image creators of recognition of their authorship, revenue, and the ability to 







control where their images appear online.  In addition, framing causes consumer confusion as to the 


source of an image and the permission to use it, which in turn has significantly encouraged and 


accelerated internet piracy over recent years. 


o Framing has grown more prevalent since the Ninth Circuit adopted the “server” test in 


Perfect 10 v. Amazon, 508 F.3d 1146 (9th Cir. 2007), holding that there was no 


infringement of the public display right where a copy of the image was not stored on the 


framing website’s server.      


 


o The Perfect 10 decision ignores the plain language of the Copyright Act, which states 


that a copyright owner has the exclusive right “to display the copyrighted work 


publicly.”  The Copyright Act explains that “display” means to “show a copy of it [note 


that there is no requirement that the infringer make that copy], either directly or by 


means of a film, slide, television image, or any other device or process….” 17 U.S.C. § 


101.  The frame used to show a copyrighted work hosted elsewhere is just such a 


“device or process.” 


 


o The “server” test also works to judicially exhaust a copyright owner’s rights.  Once an 


image is licensed for online use the first time, others relying on the “server” test can 


simply frame the image already in use instead of licensing it themselves.  This deprives 


rights holders (and legitimate licensees) of control and compensation, sanctions free 


loading, and encourages image providers to withhold images for online use or to place 


them behind paywalls. 


 


- Full-size image search.   


One of the most pernicious examples of framing is Google Images.  In January 2013, Google launched a 


new version of image search.  In the old version, Google answered a user’s image search query by 


providing thumbnail-sized images that linked directly to third-party websites where a particular image 


could be found.  The low-resolution and small size of the images were not a good substitute for the 


original copyrighted work, and thus encouraged users to click through to the source website to see a 


larger-size image.  Since then, Google has transformed fair use into endless abuse, and framing has been 


used as a tool to decimate the professional image market and capture market share for itself.   


 


 


 


 


 







Here is an example of what Google image search used to look like: 


 


Since January 2013, Google has offered full-size display of images.  Google frames these images in high 


resolution and allows its users to download them.  Additional features for use and display, such as photo 


galleries and slideshows, have been added.  There is no clear reference to the fact that the images are 


protected by copyright, nor has Google sought or obtained consent from rightsholders.  Nevertheless, 


Google has become the leading global distributor of imagery, offering a perfect substitute for images 


licensed by photo agencies, at the same resolution and file size, but with absolutely no payment or 


royalty to the creator.  Because Google itself offers the images and the ability to copy and save those 


images, users no longer need to visit the sites where the images are hosted (and available for licensing).  


Click-through traffic has dropped significantly, as Google looks to keep users within its own environment 


to build its brand and to maximize its advertising revenues.   


Below is an example of what Google image search looks like today:


 







This is more than just a hypothetical problem.  In cases where we have detected unauthorized use of 


our images on commercial websites, nearly 90% of infringers claim to have sourced our images from 


Google image search.  


- DMCA Safe Harbor 


The photo industry is one of the biggest casualties of the DMCA’s safe harbor.  Individuals and 


businesses alike no longer have the same incentives to respect property online as they do offline.  As a 


result of cases such as Viacom v. YouTube, platforms that host infringing content uploaded by their users 


are encouraged to do as little as possible (lest they learn too much, acquire actual knowledge of 


infringing material, and trigger liability) to exclude copyrighted content.  Instead of being incentivized to 


do the right thing and work cooperatively with rights holders, there is actually a disincentive, typically 


coupled with a financial interest in having high-quality professional content on the site.  In the 


meantime, these same platforms build significant value, advertising revenue, etc. off of hosting, 


displaying, and in some cases, distributing such content.  The current imbalance could be corrected by 


requiring platforms to bear some of the burden of identifying and excluding copyrighted content 


(through readily available technology) and/or to share some of the generated value with those who 


create the content.  If ContentID can be created for music and video, why not for still images and other 


visual works, particularly where image recognition tools already exist?   


At the very least, the DMCA should be amended so that instead of shielding platforms from liability even 


when they are chock full of copyrighted content and generating revenue, immunity is only available 


when the platform has taken reasonable measures to exclude copyrighted content.   


 


2. What are the most significant enforcement challenges for photographers, graphic artists, 


and/or illustrators? 


 


- Cost 


The most significant enforcement challenge for photographers is the cost of filing a federal copyright 


lawsuit.  In many cases, the cost to hire outside counsel and prepare litigation far exceeds the relatively 


modest sums typically sought in connection with unlicensed use of an image.  This effectively leaves 


photographers without a remedy, triggering a vicious cycle that, for lack of enforcement and its 


deterrent effect, leads to still more infringement.  For this reason, we continue to support the Copyright 


Office’s recommendation for a small claims tribunal. 


- Scale 


In addition to cost, scale also poses a significant challenge.  The vast quantity of infringing uses of visual 


works on social media and other online platforms is mind boggling.  Copyright is respected only as the 


exception, not the rule.  As discussed above, amending DMCA safe harbor protection to encourage 







platforms to partner in enforcement efforts would go a long way to changing user behavior and 


strengthening copyright protection. 


- Anonymity 


We frequently encounter infringement of images on websites where the infringer’s identity is unknown, 


often because the domain name has been registered through a proxy and there is no valid contact 


information.  Bad actors too often hide behind anonymous proxy services, making enforcement more 


difficult.  Domain name registrars should be encouraged to develop guidelines under which accurate 


information must be disclosed to copyright owners establishing a prima facie case of infringement.  


 


 


 


3. What are the most significant registration challenges for photographers, graphic artists, 


and/or illustrators? 


The main hurdle on registration is the volume of images created and distributed every day, and the fact 


that there is currently no registration process or API that fits within photographers’ existing workflows, 


coupled with the complexity and expense of registration. 


Bulk registration, while a welcome improvement, still requires individual works to have the same author, 


claimant and publication year.  This requires significant manual sorting, and this administrative burden 


limits our ability to register large quantities of images.  Also, the distinction between published and 


unpublished works causes unnecessary confusion. 


 


4. What are the most significant challenges or frustrations for those who wish to make legal use 


of photographs, graphic art works, and/or illustrations? 


 


- Education.  Lack of understanding of the need to license, particularly as it relates to using images 


sourced from Google Images.  In general, there are a lot of misconceptions about copyright, fair 


use, and what is in the public domain. 


 


- Unfair Competition.  For those who do license images, the frustration is seeing others use those 


same images for free.  The value of a licensee’s investment in licensed content is diminished by 


those who freeload, particularly when the licensee’s website hosts advertising in order to 


generate revenue, but misses out on site visitors who access the licensed content via framing on 


other sites.  Also, full size image search negatively affects lawful image users, who suffer since 


search results act as a substitute for, and siphon traffic from, users’ own sites. 


 


- Identification of Owner or Licensor.  For those who understand the need to license and wish to 


seek permission, it can be challenging to identify the owner or licensor of an image, especially 


when many platforms strip metadata as a matter of course when images are uploaded.  


 







- Visual Search.  To be effective, the copyright registration database should have a visual search 


function.  Many potential licensees do not know the name of the owner or licensor or the title of 


a copyrighted work, but image recognition technology could be used to facilitate a search-by-


image function that would allow comparison of the desired image to images registered in the 


database. 


 


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 


The issues described within our comments are vital to the future of photographers and the photo 


industry.  To address these challenges effectively requires a modern US Copyright Office capable of 


meeting the needs of users and owners of copyrighted works in the digital economy. 


 


Getty Images appreciates the Copyright Office’s study on copyright protection for visual works and looks 


forward to providing additional comment on any other issues raised.  


 








Bree DiQuinzio


July 20, 2015


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and Copyright Office Staff:


Thank you for taking public comments on the problems artists face; I appreciate that you have taken 
the time to listen to our concerns.


I fear that the proposed changes to copyright law will undermine the ability of our artists to make a 
living.  Artists need to be able to retain creative control of their work.  Taking away the tools they use 
to protect their livelihood is cruel and unnecessary, and I entreat you to consider the ramifications of 
the proposed orphan works legislation.  We've already seen what happens when a corporation claims 
control of 'derivative' work, and it is always a disaster for the artists and writers who do the creative 
heavy lifting.  I'm referring to comics, where a number of characters were declared 'derivative' because 
they were created as part of an ongoing series, and their creators never saw a dime for their later (often 
extensive) use and success.  Companies have used loopholes to deprive artists of compensation, but the 
proposed changes to copyright law would make this sort of thing standard, normalized.


I am hobby artist – I don't have reason to be afraid for my own sake, because my art isn't how I put 
food on the table, but I understand the amount of work that goes in to making a living off of art.  Artists 
already generally work at or below the minimum wage.  They work incredibly hard and they bring 
beautiful things into the world.  Not only would the proposed changes hurt our existing artistic 
community, they would discourage younger generations from sharing their creations, if they bother to 
create at all – and we will all be the poorer for it.


As I mentioned above, there is already a huge roadblock to artists retaining creative control of their 
work, and that is that publishers routinely demand that artists sign away their secondary rights to their 
work as a condition of receiving assignments.  These predatory tactics are already common practice, 
and the proposed changes could easily exacerbate corporate abuse of an existing power differential.


The most significant current barrier to copyright holders enforcing their rights is legal fees, as artists 
are generally not well-paid, but the orphan works policy being proposed would be much worse. 
Currently, an artist can generally only afford to sue infringers is by hiring a contingency fee lawyer, 
which is only possible in the first place if they have registered a copyright.  If they have not done so – 
and many creatives do not – then they can only sue for damages, and it is usually impossible to get a 
contingency fee lawyer for such cases.  Because the settlement value would likely be so small, it is 
often not worth it for a copyright owner to litigate in the first place.  This means that artists are 
exceptionally vulnerable even under the current system, but under the orphan works legislation, all 
infringement cases would become liabilities – not worth pursuing because the fees would be so steep 
and the potential payout so small.  In addition, copyright lawyers would be unlikely to even take such 
cases on unless required by law.  In effect, the proposed copyright essentially create a no-fault license 
to infringe and a legal climate in which infringement is a rational business decision.


Registration is a huge roadblock for visual artists as it is; making such a thing mandatory if an artist 







wishes to retain creative control would be a nightmare.  To start with, the sheer volume of work 
produced by visual artists is a barrier to registry; visual artists often create multiple images per day for 
years on end.  This volume means that registering their collective is a prohibitive investment of time – 
to the extent that the proposed changes to copyright law would mean that any artist who wanted or 
needed to retain creative control of their oeuvre would be unable to do much else, and any fee quickly 
snowballs into an exorbitant cost, especially for the most prolific artists.  The vast majority of artists 
could not afford to comply with the new provisions, but not doing so would give them no recourse 
when their work would inevitably be stolen.


The best solution for artists will never be re-introducing registries.  The rest of the world has the right 
idea here; do away with registration entirely.


Fair use already offers a significant amount of protection for those wishing to make legal use of visual 
artworks.  Those wishing to make use of a specific work for commercial purposes may have difficulty 
in locating the original artist and negotiating for use, but there is no reason this process needs to be 
made easier by stripping artists of their legal protections.  Non-commercial use is already protected, 
and those wishing to use art for commercial purposes do not need carte blanche license to infringe.


Archival in libraries and museums is, of course, a worthy goal – but that is not commercial use, and 
expansions of fair use are all that is needed to ensure work is preserved and maintained for future 
generations.


Existing copyright law already makes it possible for organizations to divert secondary income away 
from artists; we do not need to institutionalize this kind of predation and abuse.  What we need is 
heightened transparency and accountability, which the orphan works legislation does not address.  To 
that end, I do support Congressman Jerrold Nadler’s American Royalties Too (ART) Act, which 
includes provisions to begin returning 'orphaned' royalties back to artists, and I thank the Copyright 
Office for recommending this bill to Congress.


Thank you for your time,


Bree DiQuinzio








   
 


   
 


 


7/20/2015 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (80fr23054) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for reading my concerns regarding copyright and how it directly affects me as a 
professional artist. Creating art is my profession and something I have passionately pursued my 
entire life. I work hard to afford this career path. Part of that work is partnering with various 
companies to license, or otherwise use my artwork. These are very important business 
arrangements and would be threatened by proposed orphan works legislation. 


Below I will answer your questions on this topic: 


1.What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations?  


Not having bargaining power with large companies. 
 


2. What are the most significant enforcement challenges for photographers, graphic 


artists, and/or illustrators? 


Currently there are many entities, unfairly using my images for profit. These entities either do 
not care that this is theft, or claim that they “just found it online”. As a self employed artist, my 
time is already stretched thin. Policing violations of my own copyright is something that is not 
physically possible. Allowing an attorney to pursue these would be optimal, but I cannot afford to 
hire an attorney for this purpose. The proposed orphaned works legislation frightens me greatly 
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as I cannot afford to loose business by companies using my works without my consent, nor can 
I afford the time pursuing them. 


 


3. What are the most significant registration challenges for photographers, graphic 


artists, and/or illustrators? 


As a visual artist I create many many works. Some may never sell, and a couple sell frequently. 
It is difficult to determine which will become successful. In order to protect my own creations, 
under the the proposed orphaned works legislation, I would have to register every work, past 
and future, regardless of my ability to make money from any single image. This is unacceptable, 
inefficient, and a wasteful use of my limited resources.  
 


4. What are the most significant challenges or frustrations for those who wish to make 


legal use of photographs, graphic art works, and/or illustrations?  


Contacting the artist, either by utilizing existing contact information or doing a quick search 
online (including the use of free image search software like the kind available through 
google.com) This can take mere minutes. Now when compared to the amount of time an artist 
would have to spend to properly document, photograph, keyword/catalog, fill out proper 
registration documents, etc, for each sketch, doodle, painting, etc, that may or may not lead to a 
sale is a frightening proposal indeed and quite 


certainly placing a monstrous proportion of work on the artist.  
 


5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act?  


On this question I eagerly defer to Brad Holland who’s expertise on this subject is not just 
notable but quite thorough.  


He writes: "There are many, but let's cite only two here: a.) the claim that there is already a 
viable 
visual arts registry that would benefit artists; and b.) the black hole that is reprographic and 
other secondary rights licensing in the US. 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there is already 
a "credible" visual arts registry that "functions as a 'hub' connecting registries in eighty-eight 
countries, and provides both literal and image-based searches." Stated this way, it might 
suggest to Congress that such a registry actually exists, that it is stocked with artists' images, 
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and is ready and able to start licensing those images to the world. If this is what you've been 
told, I'm afraid you have been misinformed. There is no such thing. 


I am one of the most prolific published artists of the last 50 years, with multiple awards, a client 
list that includes nearly every major publication in the country and a place in the Illustrators Hall 
of Fame. If there were such a registry I would know about it, and if I thought it would be 
beneficial to my interests, my work would be in it. But I know of no such registry and neither do 
any of my colleagues.I am, of course, well aware that there are many wannabe registries, beta 
sites, etc., including some that I believe to be well-meaning. But not a single one of them is even 
remotely ready to start licensing work to the public. And even if someday they ultimately develop 
the necessary technology – it would still take decades for artists to load up their works – if they 
could afford to. 
 


Here's what I've been told by an expert on the subject: 


"Even if there were a fantastically easy and cost effective means of scanning and placing works 
into a searchable database – which existing registries CANNOT do -- that would not solve the 
problem of all the pre-existing works for the last 70 years that are still under copyright. Scanning 
and digitizing such works would be impossible with any conceivable technology." 


And here's what another expert told me, the creator and former owner of one of the most widely 
respected artists directories in the graphic arts field: “ [T]he concept of creating an inclusive, 
cost effective database for imagery is impossible. I represented 400,000 images, had 500 
portfolios of artists online, verified listings of 50,000 graphic artists, and I know the time and cost 
for creating databases. Not possible.Not feasible. Not cost effective. And if there were multiple, 
smaller databases, not workable.”  


I have no doubt that one or more of the wannabe-registries could swell its inventory overnight by 
making sweetheart deals with giant image banks to locate their images there: these 
corporations have the money and resources to do it. It could then present itself to the world as a 
"credible" registry, and works not found in the registry declared orphaned. But if this should be 
permitted, it would only serve to sharpen the competitive edge these corporations already have 
over freelance artists. Yet corporations don't create. Individuals do. And if Congress chooses to 
certify a couple of visual art supermarkets that only corporate image banks could afford to 
patronize, the US government itself would be striking another blow against the small business 
owners who actually create new art. And in doing so, it would strike a blow against art itself, and 
with it, the public interest. 


 


b.) Most artists are unaware – or only vaguely aware – of the massive secondary licensing 
already taking place in the reprographic rights markets. We have learned that in the US this 
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licensing has been going on for over 30 years, with combined revenues of roughly 
$300,000,000 annually. In other countries where royalties are distributed to artists, surveys by 
the International Federation of Reproduction Rights Organizations show that visual arts royalties 
average at least 15% of total collective fees. Yet in the US, neither I nor any of my colleagues 
were ever informed about this potential revenue stream by anyone involved in that licensing, nor 
by a couple of rogue organizations who have subsequently claimed the royalties as their own 
"found money." 


 
Moreover, once we learned about this growing source of income – and we had to learn about it 
on our own – we were informed – in writing– that artists have no standing to know anything 
about how these royalties – derived from the work of artists – are being collected and spent. 
Because this has been going on under the radar for so long, the groups now taking artists' 
royalties may insist that settled expectations in the marketplace should be institutionalized into 
the new copyright law. This would be wrong because it would reward those who withheld 
financial information from rights holders by allowing them to claim the "orphaned" funds for their 
organizations, not once or twice, but for good. With the growth of digital licensing, royalties 
derived from these secondary licenses are growing dramatically. So unless something is first 
done to correct the current system, we fear that the creation of an extended collective licensing 
program will only serve to lock artists out of their secondary rights income forever. 


 
Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It 
may not be a perfect solution to the current black hole that is reprographic licensing in the US, 
but it contains a provision that would create an honest visual arts collecting society that would 
begin returning lost royalties to artists. This would at least start to bring transparency, 
accountability and justice to artists' secondary licensing rights, and I thank the Copyright Office 
for recommending this bill to Congress." 


 
Sincerely, 
Karen Whitworth 
 


Biography: 
Karen Whitworth has spent her entire life enjoying nature and its vast sources of artistic 
inspiration. At a young age her family moved to Alaska where her passion for the outdoors was 
nurtured and her drive to capture it through paint blossomed. For the next 20 years she painted 
the rugged landscapes and beautiful animals that resided there. Her original paintings have 
received several awards, are exhibited across the U.S., and can be found in collections around 
the world. She manufactures several lines of gift items featuring her artwork for sale with nearly 
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100 retail stores and licenses her art to multiple manufacturers for use on their many products.  
Karen resides in Carnation, Washington with her husband and 2 young children. 








TO: Maria Pallante Register of Copyrights U.S. Copyright Office
101 Independence Ave. S.E. Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection
for Certain Visual Works (Docket No. 2015-01) Dear Ms. Pallante & U.S. Copyright Office Staff:


Dear Ms. Pallante:
As a professional artist since 2007, I am very concerned about your proposed changes to the current 
Copyright Laws. I have a Master’s degree in Advertising and a BFA. My art is owned by thousands of 
collectors across the USA and abroad.  In order to sell my art I must promote it which means posting 
images on the internet and providing high resolution images to magazines and art galleries. By show-
casing my art in magazines, the internet and other publications I am not devaluing it...but advertising 
it for sale and providing examples to my potential customers across the globe. 


In order to make a living as an artist I license my images to clients who then use them on booklets, 
mugs, and more. This is an important part of my revenue and must be protected at all costs. It’s impor-
tant to my business that I remain able to determine how and by whom my work is used. You wouldn’t 
want someone using a photo of you to advertise dog fighting...right? Yes this is an extreme example but 
I want to be able to control where and how my beautiful contemporary paintings are shown. 


AND... I definitely don’t want people creating derivatives of my art and selling it as their own. The im-
ages/photos of my art are just as important as the original works of art. I archive all of my images and 
store them as assets to be sold when I can no longer paint. It is my retirement package and a valuable 
part of my business inventory. 


Additional information from your survey:


1. What are the most significant enforcement challenges for photographers, graphic artists, and/or il-
lustrators?
Educating consumers that they are stealing art when they photograph to print at home.


2. What are the most significant registration challenges for photographers, graphic artists, and/or il-
lustrators?
The cost and time involved in sending both printed samples and electronic files to the copyright office. 
Can’t you have an online system that we can upload files too? I do like that you now provide the option 
for compiling collections (a group of images) and submit that as one cd for $45.


In this digital age we need stronger and easier enforcement of copyright protection. Please help us pro-
tect our art from people who would steal it from us.


Thank you,
Barbara Rush
Office: 404.801.4890
Artist and Business Woman
www.barbararush.com








147 Woodhaven Circle 
Athens, GA 30606 


May 7, 2015 
 
 
 
Notice of Inquiry 
U.S. Copyright Office 
Washington, DC 
 
 
Stealing and misuse of copyrighted images on the internet is rampant.  
 
It has become a commonplace business practice, even at major corporations and their advertising 
agencies, simply to misappropriate images from internet display galleries such as flickr.com and use them 
commercially without payment to the creator, without notice of copyright, and without credit to the 
owner. 
 
My daughter, who is an excellent photographer, found one of her rodeo images being used in national 
advertising and in billboards and signage. By the time she became aware of it and went through the 
“takedown” routine she had been deprived of thousands of dollars in potential revenue.  
 
The person seen in her photograph was used for commercial purposes without compensation and without 
authorization. This, in turn, created ill will toward her, not toward the abuser. 
 
Other of her images have been stolen and used by pretenders claiming credit for the work. Whether they 
have been resold for commercial use is unknown. 
 
Basically, anything posted on the internet is seen as fair game, as if in public domain. Copyright has 
become ineffective to the point of being useless.  
 
Michael Matthews 



http://flickr.com/
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Copyright Law Office,


 Hello, my name is Rebecca McConnell and I am a working freelance visual artist. I am 
young artist, and have been working fulltime as a freelancer for 1 year now. I am writing a  letter 
in regards to the new copyright laws that will are being proposed, in particular the Orphans 
Works law. In short I whole-heartedly oppose it as it would destroy one of  the legal 
building blocks on which my business precariously rests.
  For me, the Orphans Works laws would strip me of  what little protection I  already have 
as a working artist. In my first year of  freelancing, I learned how incredibly difficult this profes-
sion is. As a freelancer you a single entity in a sea of  larger corporations and stockhouses all 
claiming to do what you can do you faster, better, and cheaper. Because of  the digitization of  a 
lot artworks, many companies already feel a sense of  ownership over works that artists post 
online,  maybe because you cannot see the face of  the person who made.  I cannot tell you 
the amount of  horror stories I have heard from fellow artists detailing that they 
had found a larger corporation was using their artwork to make ungodly sums of  
money without them ever seeing a cent of  it. And this happens with all of  the copyright 
protection that we have in place now. 
 As a small time freelancer, I can assure I don’t make a lot of  money, and could not 
afford to register every single work that I ever done, as proposed under this new law, 
and further more do not have the time as a business owner to waste on such ridiculous paper-
work. Does the corporate lawyer proposing this law have any idea how much work an artist 
could produce that would potentially need to be copyrighted? I would have to fill out copyright 
registry forms, virtually EVERY WEEK. 
 It is very important to my business that I maintain control over who may use my work 
from the moment it leaves my fingertips, to the moment I post it online. If  this law were to 
pass, it is feasible to say that my business would no longer be a viable and respect-
able one. Right now, I count on all of  my works being under my sole ownership once I create 
them. With no legal protection from predatory businesses and individuals, my work would 
become increasingly devalued, and my livelihood would no longer be a livelihood at all.


Please please make sure that the Orphans Works act does not become law. The livelihood of  
many artists depends on the copyright laws remaining as they are now.


Thank you very much for your time,
Rebecca McConnell, Freelance Illustrator and Designer


I l l u s t r a t i o n  +  D e s i g n








July 20, 2015  
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000  
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)  
 
Dear Ms. Pallante and the Copyright Office Staff:  
 
Thank you for the opportunity to comment on the problems visual arts face in the 
marketplace. I am a professional artist and grew up in an age when the internet 
made it possible to not only share your art, but to gain representation and profit 
from sharing. Because I was able to share my work with a much broader, wider 
audience, I was able to garner an audience and clients as a result, allowing me 
to support myself. As a result, I believe I have a valuable real-life perspective on 
how copyright law actually works in the business world, as opposed to how some 
legal scholars seem to think it works or how corporate lawyers and lobbyists 
would like it to work for the benefit of their clients.  
 
I'm writing to stress that for me, and for artists like me, copyright law is not an 
abstract legal issue. Our copyrights are our assets. Licensing them is how we 
make our livings. Unfortunately, I fear that many of the changes now being 
proposed by orphan works lobbyists would end that kind of success for me and 
foreclose it to younger artists.  
I'll try to respond to the questions you've posed as directly as possible.  
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  
 
Two major challenges: a.) Publishers who demand that artists sign away their 
digital and other secondary rights as a condition of accepting assignments; and 
b.) Predatory competition from giant image banks.  


a.) Over the last three decades, many publishers have increasingly forced 
artists to surrender valuable digital rights to their work by refusing to give 
assignments to illustrators who insist on maintaining and managing those 
rights themselves.  


b.) As a rule, these demands do not originate from art directors who may 
want to use a particular illustrator, but from policies enforced by company 
attorneys who are indifferent to a publication's design integrity and dictate 
to art directors that they may only use artists who agree to sign their rights 
away.  


 







Existing copyright law has opened the door to these abusive business practices 
by permitting work-for-hire contracts. When these agreements are imposed on 
freelance artists, they deprive the artist of authorship and designate the 
commissioning party as the art's creator. The artist becomes a de facto 
“employee" for the sole purpose of forfeiting copyright, but receives none of the 
benefits of "legal" employment. The artist is treated as an independent contractor 
in every other way: covering overhead, supplying his or her own tools of the 
trade, workspace, training, and covering his or her own liabilities, retirement, 
insurances and other costs of business. Work-for-hire undermines the very 
principles of authorship embodied in Article 1, Section 8 of the Constitution.  
 
An expert on copyright law tells me that many foreign countries do not recognize 
work- for-hire agreements. I believe it would be a step forward for American 
artists if the US Copyright law was amended to repeal work-for-hire imposed on 
independent contractors.  
 
b.) During the same three decades, giant image banks have persuaded many 
artists to register their work with them on the promise that they would open new 
markets for them. The registration fees for artists were not cheap. As a rule, they 
had to pay the image bank more than $150 per image to accept the work, but 
even where registration was free, the house ate into royalties with processing 
fees, maintenance fees and other costs.  
 
Yet instead of opening new markets for artists, as promised, the image banks 
invaded artists' existing markets, lowballing prices and selling in volume to exploit 
their competitive advantage. Having gotten the work free, they can sell it for 
anything and still profit. Even the artists who had entrusted them with work have 
not been spared from having to compete with them. In addition to making artists 
compete with lowball prices for their own clients, I'm told that image banks retain 
commissions that range from 50% to 90%. This means stockhouse artists are 
often left with nothing more than a small fraction of a low fee to replace the full 
commissions that had once given all of us so much opportunity to do original 
work.  
 
In less than a decade these commercial registries have radically undermined the 
markets for creative artists and there is every reason to believe that if registration 
is reintroduced as a condition of protecting our work that the new for-profit 
registries would act in the same ruthless way.  
 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators?  
 
The two major challenges to copyright enforcement are a.) the high cost of legal 
fees in an infringement lawsuit; and b.) the orphan works policies now being 
proposed again to Congress.  
a.) Currently, the only way most illustrators can afford to sue an infringer is to find 
a contingency fee lawyer. I asked a full-time copyright litigator to explain the 







changes that would result from orphan works legislation. Here's how she 
explained the situation:  
 
"Scenario One: Under current law, a copyright owner who has registered his 
copyright can get statutory damages and attorneys fees. As a result, it is possible 
to find a contingency fee lawyer to take these cases (i.e., copyright owner doesn't 
have to pay lawyer). In addition, the copyright owner usually finds that he gets 
more in settlement than he pays in legal fees.  
 
"Scenario Two: If a copyright owner has NOT registered his copyright, he can 
only get actual damages. It is usually impossible to find a contingency fee lawyer 
for these cases. Moreover, it is often not wise for the copyright owner to litigate 
these cases anyway, because the settlement value is so small.  
"Under the orphan works legislation, ALL infringement scenarios would be, as a 
practical matter, Scenario Two."  
 
That's because under an orphan works scenario, ANY infringement might turn 
out to be an orphan works infringement. So unless all copyright attorneys were 
forced by law to handle such cases pro bono, they would have no incentive 
whatsoever to take ANY infringement case. In effect, orphan works law would be 
delivering a decisive legal advantage to all infringers, including bad actors.  
b.) I asked another attorney to explain how a copyright small claims court would 
work: "By limiting remedies, the orphan works proposals would create a no- fault 
license to infringe. So let's look at a hypothetical small claims action that I might 
be obliged to bring in the future. In the 1990's, I licensed a series of pictures for 
one-time use for a corporate annual report. Copyright notice and credit are 
almost always omitted by art directors for annual reports and almost always for 
advertisements, in spite of the wishes of the artist to preserve his credit. Now, 
let's say I registered my copyright in the work as part of a group registration, the 
title of which was based on the annual report. I subsequently licensed some of 
these pictures for exclusive use in various ads in the United States and I make it 
a practice never to license my work for inexpensive or distasteful products.  
"But let's say an infringer finds the annual report. He likes the pictures, sees no 
credit, and does a good faith search that fails to identify me as the owner of the 
copyright. He begins selling cheap products bearing my art. Under current 
copyright law, my remedies would include statutory damages, attorneys' fees, 
impoundment, and injunction for this flagrant infringement because it's damaged 
my exclusive right to license my work in high-end markets.  
 
"But in small claims court, my remedy would be what? Reasonable compensation 
for use of my work on cheap items, and even this would be limited by whatever 
maximum the small claims court might set, and it would be constructed not to 
deprive the infringer of the profits he made in reliance on a so-called failure to 
locate me.  
 
"Without the deterrent of statutory damages and attorneys' fees, and without a 
permanent injunction against repeat offenses by the same infringer, this 







experience would now act as an incentive for the infringer to exploit other 
uncredited, and therefore effectively orphaned, images by other artists. In effect, 
he has discovered that infringing artists is a rational business decision, and this 
would be the same for other infringers."  
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  
 
In four words: volume, expense, paperwork and time – and if the US returns to 
the bad old days of registration, ruthless competition from the registries 
themselves.  
 
According to biography.com, Isaac Asimov was one of the most prolific authors 
of all time. Yet even he wrote fewer than 500 books. That is an extraordinary 
volume of work for one writer, but many graphic artists produce that many 
images (including published and unpublished works) in a year. For example, 
Picasso died in 1973 and yet 42 years later, the teams cataloging his works have 
still not even enumerated his output. Over the course of a career, a moderately 
prolific artist will produce thousands, or tens of thousands of works. To register 
those images, the artist would have to locate them, unframe them if necessary, 
scan them, spot them, color correct them, keyword and catalog them, return 
them to their files or frames, add metadata and fill out registration forms for each 
one for at least two registries. All of that would take thousands of hours. And all 
this non–income-producing time would have to be stolen from time that the artist 
would otherwise be using to create new work.  
 
In my own case, I've been a professional artist for over 10 years. Most of my 
work was done under the existing copyright law, which did not require me to 
register anything. To comply with the kind of provisions proposed in the Shawn 
Bentley Act, I would estimate – based on my own experience digitizing work – 
that it would cost me over a quarter million dollars and take me at least a decade 
to comply with the law. There is no way I can afford that expense, and at my age, 
the thousands of hours I would have to commit to the effort would effectively end 
my creative life. Worse, it would make me the unpaid employee of the registries. 
They would not only be getting my art for free. The law would force me to spend 
my time and money processing it for them. Then they would charge me 
maintenance fees and commissions for clearing my rights for clients – clients, 
who at the moment are still mine but would in time become theirs. There is no 
way I would comply with a system like that even if I could afford to.  
 
I realize that by refusing to comply with a law that could end my career I might be 
ending my career anyway. Under the Shawn Bentley provisions, there would be 
no way I could stop infringers from harvesting my "orphans" and Photoshopping 
them into cheap "derivatives." I and every other artist in the world would then 
have to compete at a disadvantage against commercial infringers licensing 
ghosts of our own works.  







The 1976 Act was a definite improvement for artists. Although it is hardly perfect, 
I could not have had the career I've had without it. The new proposals would be 
worse for us than the pre-76 law. The new technologies available to infringers 
would make it worse. And so if these proposals are ever enacted into law, when 
young artists in the future ask me for career advice, in all good conscience, I 
would have to tell them to consider another career.  
The best solution for artists would NOT be to re-introduce registration, but to do 
away with it entirely, as has been done with copyright registration in the rest of 
the world.  
 
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations?  
Like most artists, I sometimes use photographs and works by other artists as 
reference or inspiration. But as a rule I rely on my own sketchbooks, photos I 
take myself and imagination. My published work has always been the work of my 
own hands. I do not do collages for publication and I don't sample or mashup 
other people's work in my own.  
 
My only public use of other people's material is the fair use I make of it on a blog. 
On it, I occasionally write about the work of some artist I admire, pay tribute to 
the work of a colleague who has died, or write about the place of graphic art in 
the long history of art in general. In those cases where I include images, I credit 
the sources and provide links where available. If I can't credit some work that I'd 
like to use, I use a work I can credit.  
 
In a similar vein, I'm aware of multiple blogs where other people have used my 
work in similar non-commercial postings. In every such instance of which I'm 
aware, the authors of these blogs have credited me, and I have never objected to 
such uses. So, based on this experience, I would suggest that where the current 
copyright law is working, it is working as intended, compelling a certain rigor 
regarding the use of work that I fear will be lost entirely if the laws currently being 
proposed are liberalized to permit massive commercial infringement.  
 
Libraries and museums, of course, would probably require more latitude than I 
should be given, for archival and preservation purposes. But it is my 
understanding that in their most recent filings with the Copyright Office, they 
believe that recent legal decisions expanding fair use exceptions are all they 
need for their purposes. If that's the case, then the original justification for orphan 
works legislation has vanished and the cause stands exposed as simply a drive 
to permit the commercial infringement of copyrighted art by working artists. And 
since there can be no just excuse for that, I, like most of my colleagues, believe 
that the orphan works crusade should be dropped and copyright law 
strengthened to "promote the useful arts."  
 







5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act?  
 
There are many, but let's cite only two here: a.) the claim that there is already a 
viable visual arts registry that would benefit artists; and b.) the black hole that is 
reprographic and other secondary rights licensing in the US.  


a.) I was concerned to read the claim in the Copyright Office's 2015 
Report that there is already a "credible" visual arts registry that 
"functions as a 'hub' connecting registries in eighty-eight 
countries, and provides both literal and image-based searches."  


 
Stated this way, it might suggest to Congress that such a registry actually exists, 
that it is stocked with artists' images, and is ready and able to start licensing 
those images to the world. If this is what you've been told, I'm afraid you have 
been misinformed. There is no such thing.  
 
I have no doubt that one or more of the wannabe-registries could swell its 
inventory overnight by making sweetheart deals with giant image banks to locate 
their images there: these corporations have the money and resources to do it. It 
could then present itself to the world as a "credible" registry, and works not found 
in the registry declared orphaned. But if this should be permitted, it would only 
serve to sharpen the competitive edge these corporations already have over 
freelance artists. Yet corporations don't create. Individuals do. And if Congress 
chooses to certify a couple of visual art supermarkets that only corporate image 
banks could afford to patronize, the US government itself would be striking 
another blow against the small business owners who actually create new art. And 
in doing so, it would strike a blow against art itself, and with it, the public interest.  


b.) Most artists are unaware – or only vaguely aware – of the 
massive secondary licensing already taking place in the 
reprographic rights markets. We have learned that in the US this 
licensing has been going on for over 30 years, with combined 
revenues of roughly $300,000,000 annually. In other countries 
where royalties are distributed to artists, surveys by the 
International Federation of Reproduction Rights Organizations 
show that visual arts royalties average at least 15% of total 
collective fees. Yet in the US, neither I nor any of my colleagues 
were ever informed about this potential revenue stream by 
anyone involved in that licensing, nor by a couple of rogue 
organizations who have subsequently claimed the royalties as 
their own "found money."  
 


Moreover, once we learned about this growing source of income – and we had to 
learn about it on our own – we were informed – in writing– that artists have no 
standing to know anything about how these royalties – derived from the work of 
artists – are being collected and spent.  







Because this has been going on under the radar for so long, the groups now 
taking artists' royalties may insist that settled expectations in the marketplace 
should be institutionalized into the new copyright law. This would be wrong 
because it would reward those who withheld financial information from rights 
holders by allowing them to claim the "orphaned" funds for their organizations, 
not once or twice, but for good. With the growth of digital licensing, royalties 
derived from these secondary licenses are growing dramatically. So unless 
something is first done to correct the current system, we fear that the creation of 
an extended collective licensing program will only serve to lock artists out of their 
secondary rights income forever.  
 
Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) 
Act of 2015. It may not be a perfect solution to the current black hole that is 
reprographic licensing in the US, but it contains a provision that would create an 
honest visual arts collecting society that would begin returning lost royalties to 
artists. This would at least start to bring transparency, accountability and justice 
to artists' secondary licensing rights, and I thank the Copyright Office for 
recommending this bill to Congress.  
 
Sincerely,  
 
Zoë Moss K.-R. 
www.brainfarto.com 
 
 
 
 
 
 
 
 
 
 
 
	  








July 21, 2015


Maria Pallante
Register of Copyrights U.S. Copyright O�ce
101 Independence Ave. S.E. 
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright O�ce, Library of Congress Copyright Protection
for Certain Visual Works (Docket No. 2015-01) Dear Ms. Pallante & U.S. Copyright O�ce Sta�:


To Whom it May Concern;


 I am a self employed surface designer and licensed artist as well as a single mother of 4 and I have 
been in the business of creating art and pattern for surfaces and licensing subsequent rights to those images 
since 2004. I have won several national awards for my original work. Copyright is the basis of my income and 
ability to support my business and my children. It is the only way I have to protect the accuracy and integrity 
of my work, and to negotiate an appropriate fee for re-licensing.


 The biggest challenge to monetizing/licensing my work is to keep control of where it appears and who 
uses it, and to keep my copyright notice and contact information associated with the work. I routinely attach 
metadata to my electronic image �les - that metadata is routinely erased by every website the image appears 
on. I require that my name and copyright information be included with the image by my client - they will do 
so, but often the image is appropriated by someone else and that information is cropped o�. I always sign my 
work within the image area, essentially a watermark - but there are multiple companies with software and 
tutorials instructing users how to erase watermarks. There is nothing I can do to prevent my work from being  
‘orphaned’.


 If the Copyright O�ce is sincere about protecting rights of creators, it should make it illegal to remove 
a watermark, illegal to remove metadata, illegal to remove copyright information, and also illegal to mass 
digitize any works not in the public domain without written permission from the creator, all with sti� �nancial 
penalties. The Copyright o�ce should make all of its registered images searchable by image, not just by 
textual data. If Google and Bing can do it, so can the Copyright O�ce.


 In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ would
be useless. The only real protection for creators is to eliminate the concept of orphan works altogether. No 
work is an orphan, it all has been created by someone, even if a ‘potential user’ doesn’t know who it is.
 
 I am very troubled by the overall tone of the proposed language that ‘potential users’ rights are 
equivalent to those of creators. They are not. If I as the creator do not want my image licensed beyond the 
original use, re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If I want to sell an image 
once, then let it collect dust, that is my choice - it is not the right of the ‘potential user’ to claim otherwise. If I 
want to create an image, put it on my website, and never license it at all, it is also my choice. ‘Potential users’ 
do not have rights to my images, I do. If a ‘potential user’, individual or company, wants to further their 
business by using imagery, and can’t �nd an image they can legally use, then they can do what individuals 
and companies have done for the decades before electronic �le sharing - commission a new one, and keep 
illustrators working.


Sincerely,
Elizabeth Caldwell
EC Design and Illustration
Belleville, NJ 07109
www.elizabethcaldwell.com








Erica Hite
www.ericahite.com


7/23/2015


U.S. Copyright Office
101 Independence Avenue, S.E.
Washington, D.C. 20559-6000


To Whom It May Concern:


What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
Protecting my artwork and retaining ownership of it. My art and designs are my livelihood. I don’t 
create art for others to take and make their own UNLESS I sell them the license to do so. I 
spend many hours (almost 2 decades of work experience factors into it as well) in creating 
something. I want to retain the right to my work. The majority of my art may be digital in nature, 
but it should be respected the same as if I made a one-of-a-kind sculpture or piece of furniture, 
etc. If someone came into my house and stole a physical piece of art, it would be theft. The 
same should be said in the case of digital art. If it isn’t your art, you shouldn’t take it and make it 
yours. Even changing it 20% is not making it yours. The art is my personal property until I sell it 
or license it. Potential users should not have any rights to the work I create unless I give 
permission. If they need art, they can hire an artist or purchase artwork from an artist. Artists are 
in abundance and should be used as professionals in their field. 


What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 
I’ve seen my digital artwork (digital scrapbooking supplies, for example, with many many pngs) 
stolen and distributed or sold on etsy, etc.. I can attempt to contact the owner of the site and 
cross my fingers that they take my work down.
 
What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?
The cost is a challenge. I create a large volume of sketches and designs and it would be cost 
prohibitive for me to register it all. I need to have rights from the very beginning to my art, even 
before the art is copyrighted or registered at the copyright office.


What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 
Companies or individuals might want to use someone else’s artwork and can’t find the owners 
and creators of the art. But honest artists in this trade know not to infringe or steal other artists’ 
work. If you can’t find who to ask permission, then you don’t use it. It would be theft to use art 
you have not created and are not granted to use. And that use should only be granted by the 
originator of the artwork, unless the artist sold the rights to the artwork to another person or 
company.


What are the most significant challenges artists would face if these new copyright 
proposals become law?



http://www.ericahite.com





I might spend many hours on creating artwork to sell or license. Clients can ask me for 
exclusive use when licensing my artwork. How can I guarantee that exclusivity if people have 
free reign to take art that they did not create themselves? What would be the incentive to create 
artwork anymore or to dare to post it on my blog or portfolio site if there are no protections for 
me other than to spend years of hours and more money than I have to register every little thing I 
create? I will become an art hermit and become secretive in what I create. Artists will become 
more fearful and there will be less beautiful abundance of sharing via the internet and public 
venues.


This copyright act has the potential to devastate our industry. It would also be showing those 
that access the internet that everything is free to take and use without permission. What would 
be the motivation to really look hard for a copyright owner if there is such a loophole? This is 
unethical.


Sincerely,
Erica Hite








July 15, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


My name is Melissa Broussard. I am primarily a scientist, but also do freelance illustration on the 
side. I've been doing illustration work since 2004, and have produced material for Saturday 
Academy, been published in the Linux Journal, created a number of works for scientific institutions 
as well as private commissions. Freelance illustration has frequently helped make ends meet during 
difficult times, and, as such, is an important issue for me.


As you are receiving a large number of letters, I will try to remain brief:


1. What are the most significant challenges related to monetizing and/or licensing  
photographs, graphic artworks, and/or illustrations?


There are a few major issues. Firstly, individuals and organizations often demand the complete 
forfeiture of rights from the artist, which, at worst, prevent these works from serving in a portfolio 
(which can hamper acquiring future customers), and mean that any future commercial use or 
derivations result in no additional pay. This is particularly bad in work-for-hire situations where 
companies “hire” you for a single job, and the terms of employment are signing a contract forfeiting
all IP rights—without, of course, paying benefits or anything of the sort that would normally come 
with such employment.


Second, in cases where rights are not forfeited, the clients assume they are and use the work for 
non-licensed purposes. Without a small claims court for copyright issues, the legal fees for these 
cases are so large that it is often not possible for small-time artists like myself to pursue legal action
beyond a “cease and desist” message or takedown request, which are often ignored. The same 
problem exists for outright theft of art in various ways, particularly on the internet and by clothing 
and jewelry designers. Urban Outfitters has stolen small-time artists' designs repeatedly in the past, 
for example, with few consequences. Small artists need more protection from large corporations, as 
they cannot afford large legal bills like corporations can—it is a tough world for content creators.


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?


High legal fees, apathy on the part of infringers and the public in general, and the new orphaned 
works act as proposed. The first two are self-explanatory, so let's look at the third:


Problem 1: definition of “orphaned works”. There is a real problem of actual orphaned works, 
defined as works to which the copyright holder has died or the business holding the rights has gone 
bankrupt without leaving the work to anyone. If the definition were stated in such a way that it did 







not apply to contemporary works, there would be much less pushback from artists.


Problem 2: “diligent effort”. If works are not registered, they are still theoretically protected. 
However, if they are not in the registry, it is very easy to imagine someone claiming that they 
“tried” to look for a contemporary artist and just couldn't find them (yeah, right), so claim their 
work under the new orphaned works legislation. Again, smaller artists are more likely to get nailed 
with this than larger ones, as they are often strapped for both cash and time.


Problem 3: minimizing harm to infringers. “Good faith” infringers, as defined by the proposed law, 
are likely to not actually be acting in good faith at all when it comes to contemporary works. If the 
fee is small, large clothing designers, stock photo clearinghouses, and other predatory businesses 
will simply steal the designs, pay the pittance, and the artist will not get fair compensation for their 
work.


Problem 4: the real issue—the system that creates orphaned works. The Copyright Office has had, 
for a long time, the habit of extending copyright and extending protections. The current problem of 
orphaned works is the natural conclusion of this process. It is almost laughable that the 
Copyright Office feels the need to allow these protected works be used for commercial 
purposes while maintaining a “Mickey Mouse + 20 years” copyright policy. This has to stop. If 
all copyright ended at the death of the author/artist, this would not be the problem it has become 
today. The former standard of 28 years + 28 years renewal would be very sufficient for most artists. 
Older works should enter the public domain, as they are part of our collective heritage and culture 
and therefore rightly belong to the public.


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?


Volume, money, and time.


I have taken over ten thousand for my own personal use as artistic references, and have created over
a thousand individual artworks, and I expect to live another 40+ productive years! Because I have 
not had to register anything yet, I would need to spend months, doing nothing else, to register each 
one. Registering a few images every night would take years. Either way, it would be hundreds of 
thousands of dollars of my time, which I can't afford as a part-time freelance. This process will be 
even worse if I have to pay per image! And then, at the end of it all, the office is going to take a cut 
of my tiny profits for the pleasure and make it harder to compete in the marketplace!


And if I don't comply? My work can be automatically harvested by bots, cropped, flipped, and then 
sold, while claiming that they were acting in “good faith” and that they “just couldn't find the artist”
(again, they wouldn't try). These harvested works would then be sold at a pittance, which would 
threaten the livelihood of full-time artists who can't compete against a machine.


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?


As an artist, referencing photographic works has always been an issue. This is why I've taken 
thousands of pictures to form my own photographic library, to avoid potential lawsuits. When you 
can only charge $20-40 for a finished work, there is no room for licensing fees for reference 
images. I wish photographers would allow their works to be lightly referenced for less than 50 
cents, but I know that it won't happen—they have to eat too!


As a scientist, I make fair use of (credited) photographers for talks, lectures and educational 







material I prepare. There are numerous GPL-liscenced photos which are easily used for these 
noncommercial, educational purposes.


As a citizen, I am occasionally frustrated by being unable to acquire useful, but out-of-print books 
published between 1920 and 1980. Libraries and research institutions are the ones that really need 
these works available, and to make these works available to citizens. Again, the real issue is the 
duration of copyright creating the orphaned works in the first place.


5. What other issues or challenges should the Office be aware of regarding  photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


For a government deeply in debt, unable to pay for the health of its citizens or adequately maintain 
major infrastructure, it seems foolish to try to set up such a massive database. Even assuming 
everything went perfectly and millions upon millions of works were registered, could you afford to 
maintain it? How high would the fees have to be to support it? I have a nagging feeling they would 
be high enough to strangle small-time artists out of the market.


Cheers,
--Melissa Broussard








This is a letter Concerning the April 21, 2015 “Notice of 
Inquiry“ (BILLING CODE 2210–55–P) and overall projected ideas behind the 
2015 Orphan Works and Mass Digitization Report 
 
Dear United States Copyright Offices, 
 
 I am a teenage artist that both creates and publishes art digitally. 
I have created and distributed artwork my entire life, and art has been a 
continuous aspect of my livelihood. Although technically I am a hobbyist, 
I continue to improve my artistic talent and hope to do it as a 
professional career in the future. This being said, the ideologies 
proposed in the 2015 Orphan Works and Mass Digitization Report concern me 
greatly, as it conflicts how I distribute artwork. 
 
 Title 17, Chapter 2, Section 201 of the United States Code states 
“Copyright in a work protected under this title vests initially in the 
author or authors of the work. The authors of a joint work are coowners 
of copyright in the work.”  
 
 This is actual very ideal for artists, as it allows artists to have 
copyright of their work from the moment they create it. They need no 
correspondence with a third party, no legal documents. This legal code 
gives artists the ability to choose how their work is used in a 
reasonable manner. Title 17, Chapter 2 also continues to detail 
reasonable law that  protects and benefits artists and their work. 
 
 In the 2015 Orphan Works and Mass Digitization report, the U.S. 
Copyright Offices propose an “extended collective licensing” or ECL model. 
Under this model, “licenses are issued and administered by collective 
management organizations (“CMO”s) representing copyright owners in 
particular categories of works. CMOs would be authorized by the Copyright 
Office to issue licenses for mass digitization projects and to collect 
royalties on behalf of both members and non-members of the 
organizations...” 
 
 In this quote alone, the proposed ECL model shows to be 
disadvantages and infringing towards artists. In this model, unless an 
artist approaches a third party organization for an official license, 
their work can easily be sold or used by anyone without the artist’s 
permission. And, when an artist does license their work, the assumed CMO 
organization would be able to inherently collect royalties from the 
license, profitting off of the artist’s work.  
 
 This model is simply unacceptable. It would work AGAINST the artist 
by stripping the artist of the rights to their own art. The royalties 
collected by the proposed third party organizations would be practically 
stealing from artists. Artists are entitled the right to be the owners of 
the art they create, and to choose how their art is used.  
 According to the April 21 Notice of Inquiry, the Copyright Offices 
do have interest in protecting creators’ copyright rights. As a creator, 
I will answer one of the questions in Section II of the notice in order 
to help further benefit artists and other creators. 
 







“What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?” 
 
 One of the most prevalent issues for creators is the illegal 
distribution and use of their work. There’s many occasions in which a 
person easily steals a copyright image, then reposts it online as their 
own.  
 
 Creators usually directly contact the person who illegally 
distributed the image, and asks that it be removed. Often times, the 
person flat out ignores the original creator, or disputes them despite 
their activities being illegal. The next usual step is to contact the 
website that the image was illegally posted on.  
 
 This is where things can become frustrating for the original 
creator of the image. If the website doesn’t remove the image, then the 
only next step would to place a lawsuit on the website. This, however, is 
very impractical for creators, and would cost a lot of time and money. 
There needs to be a way to easily contact the U.S. Copyright Offices, and 
have them take care of the situation for the original creator. The 
Copyright Office is suppose to work for creators who have copyrights over 
their work, and help conveniently enforce the creator’s copyright without 
negatively affecting the creator in a costly, inefficient way. 
 
 In conclusion, there doesn’t need to be a new copyright reform. 
There needs to be help enforcing creators’ copyrights by the U.S. 
Copyright Office. 
 
 
 
 
 
         Thanks, 
 
          Hunter Y 








July 20. 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000 
 
RE: Notice of inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (docket No. 2015-01) 
 
Dear Mrs. Pallante and the Copyright Office Staff, 
 
I appreciate the opportunity to comment on the problems that the visual arts face in the marketplace. I 
am a professional illustrator whose career is still blossoming.  I have been learning a lot through 
networking with my peers in my field, and have even been working with a few peers and clients to 
better the work relationships in the industry.  
 
I am writing this letter in regards to the threat that the Orphans Work Legislation poses to myself and to 
others like me. Our copyrights are vital to our career and way of life as professionals because this is how 
we make our living. I have worked hard to put myself through college to learn how to hone my craft. I 
have struggled to develop my style and create a brand by which to market myself as an illustrator, so 
that I can put my hard earned degree to work for me and my family by striving as a working artist. I am 
working to help create a better relationship and community as a visual artist so that those who come 
after me can reap the benefits. I fear that the current changes being proposed by the orphan works 
lobbyists will be an end to strides forward we in the community are trying to create.  I fear that the 
changes being proposed will make it impossible for visual artists to make a successful career for 
ourselves, and eradicate such professions for generations to come.  
 
You have asked for a response to the following questions, to which I will try to answer to the best of my 
understanding.  
 
What are the most significant challenges related to monetizing/licensing photographs, graphic 
artworks/illustrations? 
 
As a professional illustrator I have faced the following issues in regard to your question: 
 
Publishers who demand we continue on with an outdated standard that we working artists sign away 
our digital and secondary rights as a condition of accepting assignments, and the nature of predatory 
competition  not just from image banks, but also outsourcing, and competitions that give away little if 
nothing in return for use of images submitted.  
 







Many publishers hold with making it the standard for working artists to surrender our valuable rights to 
any work we create, in order to be given work assignments. For those of us who insist on maintaining 
and managing these rights ourselves, we are often ignored completely, and communications with such 
publishers often stops all together. In my negotiations with potential clients I am well aware that these 
standards in no way originate from the art directors who are our main source of contact with larger 
publishers.  It is clear that such antiquated policies are set forth and enforced by attorneys who are 
indifferent to, or unaware of a publisher’s design integrity. These are the dictations that trickle their way 
down the ladder and make it a rule of thumb for art directors that only those artists who are willing to 
sign away their rights will be given work. 
 
As is now, copyright law enables abusive business practices such as work –for-hire contracts. These 
agreements are often imposed on freelance artists, and they deprive us of any authorship or control by 
designating the commissioning party as the creator of the work. We freelancers, therefore, become a de 
facto employee for the sole purpose of forfeiting copyright that would have otherwise been our right. In 
doing so, we receive no benefits of legal employment. We are then treated as an independent 
contractor in every other way.  We must cover overhead; supply our own tools of our trade, workspace, 
training, liabilities, retirement, insurances, and other costs of business, of which the list goes on.  
 
Work-for hire undermines the very principles of authorship as embodied in article 1, section 8 of the US 
Constitution. If one really had any conviction to making a progressive change for the visual arts, it would 
be with the US Copyright Law making an amendment to repeal work-for hire contracts imposed on 
freelancers, or independent contractors. 
  
In addition to the above, professional artists such as myself must face down the obstacles that are image 
banks, outsourcing, and competitions that prey on the inexperienced to give away work for free with 
little to no reward in return.  
 
There are a number of image banks that have persuaded artists to register their work with them in 
return for the reward of having access to new and better markets for them. Registrations costs and fees 
with these banks are not cheap, and are often on an artwork by artwork basis. Many of these artists 
who have registered with banks then find themselves in direct competition with those who had 
promised to provide a market for them. Image banks as these will lowball the stock of images registered, 
reaping in large commissions for themselves, and leaving the artists who provided the work with scraps, 
by comparison.  
 
Such commercial registries leave little comfort in my mind that by creating a similar registry as a 
condition of protecting our work, there would be no stopping for-profit registries from acting in the 
same fashion as these image banks have.  
 
Thanks to these image banks, our ability to navigate and negotiate in the market space has been 
radically altered.  
 







And to add insult to injury, there remains a large portion of publishers who are ready and willing to pass 
up an opportunity to negotiate terms with professionals as myself in favor of a more economical, if 
unethical decision to outsource. These out of country artists are creating in the same manner as any 
visual artist in the US for even less than what we would be making. The same with offering large scale 
competitions by which publishers are free to choose and use any images submitted as they wish, 
without mention of, or payment to the artist who supplied the image.  
 
What are the most significant enforcement challenges for photographers, graphic artists/illustrators? 
 
I can think of two major challenges to the above question: The cost of legal fees in an infringement 
lawsuit, and the current matter of the Orphan Works policies that are now being proposed to Congress 
again.  
 
Right now the only way that I would be able to afford to pursue a copyright infringer would be with a 
contingency free lawyer. It is my understanding that this scenario is true to a vast majority of other 
visual artists.  
 
For those artists who have registered their work under a copyright, under the current copyright law, 
they are entitled to statutory damages as well as attorney fees. Because of this if one can find a 
contingency fee lawyer to take up their case, the owner of the copyright does not have to pay that 
lawyer. And it is also my understanding that the owner of the copyright is awarded more in settlement 
than they would pay in legal fees.  
 
For those artists who have not registered their work under a copyright, under the current copyright law, 
they may only be awarded for actual damages. It is my understanding that it is mostly impossible to find 
a contingency fee lawyer to take up the case. Furthermore it would often be more expensive for the 
owner of the copyright to litigate such a case.  
 
My understanding of the current Orphan Works policies would cause all cases of infringement to be 
treated as if there were no registry of copyright. By this understanding, it would be impossible on all 
accounts for an artist to afford litigation action without suffering severe financial repercussions. This 
would be because any infringement may turn out to be an Orphan Works infringement.  
 
This would mean that all copyright lawyers would be imposed upon by the law to handle these types of 
cases as pro bono work. There would be absolutely no motivation at all for them to take any 
infringement case. This could mean the death of the profession not only of visual arts, but also of 
copyright lawyers.  
 
The Orphan Works law would essentially be handing over decisive legal advantage to all infringers.  
 
It would create a thriving business of infringing upon, or otherwise exploiting artists such as me under 
the disguise of an orphaned work, whether or not the work was orphaned. In effect, the Orphan Works 







creates a window of opportunity by which any potential infringer can conclude that it is a rational 
business decision to continue with the unethical choice to continue to infringe upon visual artists. There 
would be no fear of statutory damages or attorney fees to hinder them from doing so on multiple 
accounts.  
 
What are the most significant registration challenges to photographers, graphic artists/ illustrators? 
 
Things that immediately spring to mind are volume, expense, time, and paperwork.  And possibly that in 
requiring all work to be registered with for-profit agencies, dealing with the competition posed amongst 
such registries.  
 
Let’s tackle the problem presented with volume. Over the course of my career I will produce an 
indeterminate amount of work. In order to register these works there is an entire process I would have 
to undertake, piece by piece. This would include creating the work, scanning the work, color correcting 
the work, creating a digital file of the work, catalogue the work, store the actual work,  create meta data 
of the work, and fill out at least two registration forms….for each separate piece of work that I create in 
the course of my career. All of this would take up invaluable time, time that is not producing income, 
and which would be eating into the time I could be using to create work that would produce income.  
 
If this sounds far-fetched to you, as it might, I suggest you look into Picasso. Picasso died in 1973 and 
today in 2015 there are still teams working on cataloguing all of his work.  In 2015 we still don’t have an 
exact number of how many works he produced in the span of his career.  
 
The way I see it as it stands, there is no happy ending here. If forced to register all the work that I would 
create to be protected under copyright law I would be losing income in the amount of time and money it 
would take for the registries. This is time and money that I simply cannot afford to lose as a working 
professional who is both trying to make a living and pay off my massive student debt that got me here in 
the first place.  
 
My only reasonable choice would be to give up on the profession in which I have invested so much time, 
effort, money, and emotion into, and try to start over in another career, which would lead to even more 
financial trouble.  
 
What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic/ illustrative works? 
 
Like most artists I often employ references by others when I create my own work. As a rule of thumb 
there is generally a way in which I can purchase certain rights to reference material in the form of 
photographs that make for legal use in images I will then create.  In the case that I cannot get in touch 
with the owner of the copyright, I will move on to a new source that will respond to such inquiries. 
There is also a large amount of time required of our craft that involves sketching from life and the 
imagination, and when pressed for more reliable reference images when one cannot afford to hire a 







model there is always the option of using yourself as one.  
 
When I wish to make use of another person’s work I follow by my rule of seeking their permission first, 
and only ever post once that permission is attained. Credit is always given to the artist. In return when I 
find my work used in similar manners, where it is for noncommercial use, as long as I am credited for the 
work I have no objections.  
 
On occasion I will discover that either my work or work of someone I know is being used without credit 
or their permission. Cease and Desist letters are sent out to those in fault, and in almost all cases the 
work is taken down, or other terms are negotiated. It is these types of experience that give me every 
reason to believe that our current copyright law is working as it was intended.  
 
In this case, there is no need of the Orphan Works, which would only weaken current copyright law.  
 
What other issues or challenges should the Office be aware of regarding photographs, graphic/ 
illustrative works under the Copyright Act? 
 
I would be most concerned with the claim that there is a viable visual arts registry that benefits artists. 
 
According to the Copyright Office’s report in 2015, there already exists a credible visual arts registry 
which functions as a hub, connecting registries in 88 countries, providing both literal and image based- 
searches.  
 
My understanding of this phrasing is that such a registry actually exists, and therefore if I am reading it 
in this manner, so is everyone else, including those holding power in Congress.  
 
It would be my experience in networking with other artists in my field, that the above is false. No such 
registry exists. These contacts are leading giants in the field of Illustration, and if anyone were to have 
images in such a registry, it would be any number of them. But none have, therefore I must believe that 
the above is false, and no such registry exists.  
 
Entertaining the notion that the registry exists, my biggest concern would be as was stated previously in 
that such an entity would be striking a massive blow to small business owners, who are, the vast 
majority of professionals working in the field of visual arts.  
 
 
 
 
 
 
 
 







As one of many professionals in the visual arts, I can tell you first hand that it is challenging enough to 
earn a decent living with the current state of conditions. The visuals arts are constantly facing a barrage 
of obstacles that devalue and discredit not just the work itself, but those who create it. Our intellectual 
property and our copyrights are invaluable to us, and make it possible for us to continue to make a 
living. It is my sincerest opinion that the ongoing Orphan Works is not only making strides in the wrong 
direction, but is an affront of our constitutional rights.  
 
Sincerely ,  
 
 
Katherine Guevara- Birmelin 













July 23, 2015 


Maria Pallante 


Register of Copyrights U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright 
Protection for Certain Visual Works (80fr23054) 


Dear Ms. Pallante, 


I am writing to ask that you create policy to protect visual authors and their 
exclusive rights, and support a sustainable environment for professional 
authorship. 


Licensing my rights is how many people derive income and copyrights are 
their economic assets. Copyright is also of the utmost importance for 
creative control of all personal and original work to protect its accuracy, 
integrity and authenticity. All artists are currently facing threats to the 
integrity and preservation of their entire body of work. My concerns and 
experiences are shared by my colleagues and by other artists throughout this 
country. 


My personal artwork is done mainly for my own satisfaction, but I have 
done freelance work in the past, in both graphic illustration and 
photography. With the copyright changes that are being discussed, I would 
basically lose all of my rights to anything that I post on-line, among other 
things. The digitization of the world’s creative works, along with the 
dramatically rising arc of unauthorized secondary licensing by ever-
expanding techno- publisher behemoths, are increasingly harming visual 
authors. For over 25 years a passive U.S. Copyright Office has not 
implemented policy or recommended legislation to restore balance to the 
author/publisher relationship. Additionally, there are other overdue actions 
the Copyright Office can implement to restore equity to the American artist. 


 


 







1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 


• the acknowledged lack of negotiating power of independent 
contractors  


• the confiscatory scourge of work-for-hire and all-rights publishing 
contracts 


• the loss of secondary royalty income from the diversion of artists’ 
domestically-earned reprographic royalties by the Copyright 
Clearance  


• Center, content aggregators and commercial databases to publishers  
• the loss of secondary royalty income from the diversion of foreign-


earned reprographic royalties from overseas collecting societies to 
self-appointed U.S. visual art charity and trade organization recipients  


• the need for regulatory oversight of collective rights administration by 
the Copyright Office to assure royalties are paid to the artists who 
earned them, and not to publishers, content aggregators, commercial 
databases, “art” charities or “art advocacy” trade organizations  


• the length of time before the exercise of termination rights  


2. What are the most significant enforcement challenges for  photographers, 
graphic artists, and/or illustrators?   


Little can be done to right the current extreme imbalance between author and 
publisher, or author and user if you prefer, but I concur with three solutions 
that have already been suggested by others: 


1. The right to authorship in the U.S. should be inalienable. It is self-
evident that work-for-hire for independent contractors deprives an artist of 
authorship in direct contravention of my constitutional right to secure the 
exclusive rights to my work for limited times. This loss of authorship is 
compounded by the loss of all secondary income created by the ongoing 
licensing and exploitation of that work, including the exclusive right to 
create derivative works. Meaningful copyright reform would prioritize 
amending the law to apply work-for-hire only to true employees. 


2. The length of time to exercise the termination right must be 
shortened. By the time a creator can exercise a termination right he or she 







has been impoverished for three and a half decades while those copyrights 
have built a billion dollar corporation or four. The exercise of the 
termination right has become a grossly unmatched legal fight against a 
leviathan. 


3. All statutory remedies should be automatically available to visual 
artists at the moment an artist fixes a creative expression in a tangible 
form. Statutory remedies are the only viable method by which an artist can 
enforce and defend their property right. The substantial deterrent of 
automatic statutory remedies will have a significant effect on the rampant 
piracy and unauthorized use suffered by American visual artists. 


 


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 


It is self-evident that is fundamentally unreasonable to require 
registration for visual artists as a prerequisite to statutory remedies. 
Without theses remedies, including attorney fees, costs recovery and 
injunctive relief, visual artists cannot adequately enforce their rights. 


 


I implore you to reconsider this legislation, and please develop a new set of 
guidelines that are equitable, which protect and preserve the rights of all 
artists to their own creations. 


 


Respectfully,  


Jan Annarella  


Chicago, IL 


	  








July 17, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library Of Congress
       Copyright Protection for Certain Visual Works  (80fr23054)


Dear Ms. Pallante,


I am writing to you as an award winning professional illustrator who has worked steadily over the past 40 plus years as a creative artist. I am asking 
that copyright laws are written and enforced to protect the artwork of the individual artist in order to create a vital and safe haven to produce work that 
is solely in the control of the creator. Forever.


It seems apparent, to me, that corporations, stock art and photography houses and other numerous entities have been and continue to use our 
artwork in disregard to the creator and sole owner of the art. 


This new law appears to be designed by the attorneys and lobbyists under the roof of internet firms


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or illustrations?


It’s a major concern of the creeping demands from publishers to sign away the digital rights and ownership of a creator’s work. Uploading work on the internet is dicey 
enough, add to that the ease of removing watermarks and signatures, and the stage is set for theft of art.


1. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


I propose that all work-for-hire is eliminated and made illegal. Work-for-hire provides a legal threshold for corporations to exploit and steal potential income for artists. 
The only exception would be if an artist is working as a full-time employee. Penalties for theft of art, whether “orphaned” works, irregardless of any degree of effort to 
find 


1. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


Registration of my art would take thousands of man hours and an enormous amount of money. It would be impossible. To me, I would favor strict laws against any form 
of artistic thievery by enforcing and making penalties large enough to persuade anyone from for using art, and or distorting that art without permission.


1. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic art works, and/or illustrations?


I have only used other works as inspiration for my own. However, if I did use any body else’s artwork, graphic, or photograph I would contact that artist and/or the 
artist’s estate for permission  first.


1. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or illustrations under the Copyright Act?


I would like to see Jerrold Nadler’s ART Act of 2015 enacted for the reciprocal resale of original art. 


It is my hope that the Copyright Office will put the safety, trust and profit for artists first, so we can keep creating, keep producing, and keep thinking creatively through 
each of our unique minds with the security that the Copyright Office has our backs. If these new laws became reality: the creative output from the individual human mind 
would become severely less and the contribution of artists to the intellectual growth of our culture will be extinguished.


Thank you for this Notice of Inquiry.


Sincerely,
Larry Day


 








I am a part-time botanical artist and illustrator. My work lends itself to ornamental, 


decorative and educational applications.  


I have spent many years and thousands of dollars perfecting my artistic and 


botanical skills, and this process is ongoing. Each drawing or painting is a product of 


this time, effort and expense. 


 


The only way to make an actual living from original creative work is through resale 


and licensing agreements.  Simply in terms of time, an individual cannot create and 


sell enough work one time only and survive financially. 


 


A novel, short story, poem or work of nonfiction does not lose its value once it is 


published. In fact, the opposite often is true. The argument that a visual image 


becomes worthless once published is specious. If publishers are worried about 


copyright suits, they can negotiate Internet and digital rights up front. 


 


It is my understanding that it is already difficult to an artist in one state to pursue a 


violator in another state. China flaunts copyright laws flagrantly. Many – maybe 


most – independent visual artists can’t afford an action against a corporation with 


deep pockets and in-house lawyers. 


 


Publishers do not always credit scientific illustrations. This needs to change. At the 


very minimum, agencies wishing to make use of a published image should be 


required to contact the original publisher in writing; the publisher in turn must 







contact the author in writing, and the author the illustrator, in writing. “In writing” 


may be understood as an email or fax. Evidence such as letters or emails returned as 


“undeliverable” should be kept for at least several years. 


 


Specific Questions 1. Most significant challenges related to monetizing and/or 


digitizing photographs, graphic artworks, or illustrations? I have no direct 


experience, but suspect that it is difficult for the individual to represent himself in 


this area while at the same time continuing to produce new images. There would be 


a lot of expense in getting an agent, or somebody to work in the artist’s behalf. 


 


2. Most significant enforcement challenges for photographers, graphic 


artists/illustrators? Different laws in different jurisdictions. An artist in one state 


might have to hire lawyers in several different states. Digital world makes stealing 


and/or tweaking an original image easy and immediate. Even when the concept and 


elements of a work are clearly copied, violators can get away by making a minor 


change. Many artists/illustrators lack the financial resources to pursue copyright 


violations. Some countries flagrantly ignore copyright law.  


 


3. Most significant registration challenges for photographers, graphic 


artists/illustrators? Time,expense, record-keeping. These problems would be 


multiplied by the proliferation of commercial registries. Who would oversee 


commercial registries? Copyright law isn’t that easy to understand. 


 







4. Challenges for those wanting to make legal use of legal images? – Finding the 


artist. In the present day, difficulties of finding living 


artists/illustrators/photographers are exaggerated. Most have emails, blogs, or 


websites. It should be possible to trace the creator of the image through the original 


publisher. This might be more difficult with older works, but some mechanism 


should be in place to define “good faith” efforts to identify the creator of the image. 


There could be special language for those wanting to restore family photographs or 


paintings, etc. 


 


5. Other issues?  At the moment I think I have covered the issues most important to 


me. 


 


Finally, if new copyright proposals, especially the “orphan work” proposal, could 


result in even less protections for the creators of original visual images. It would be 


difficult to impossible for an individual to seek and achieve redress from large, 


sometimes anonymous publishers or image agencies. The artist/illustrator works 


under time pressure. Gaining redress for copyright violations is already 


burdensome, and could become much greater with current proposals. The 


individual artist/illustrator simply does not have the time to serve as his own 


lawyer, and in many cases lacks the resources to hire professional help. 


 


Sincerely, 


Jeanette Lee Atkinson 







 


 








What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


The most significant challenge I have in monetizing my artwork is in order to get a job now days, you 


need to post your work on your website or blog for your portfolio to be seen by possible employers. 


Well now since it’s on the web your property can also be taken by others and monetized without your 


knowledge and consent.  


 


What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  


The fact that you have to find your work being used and do all the leg work to track the responsible 


party/parties down and then go through litigation. 


 


What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


Having to license each piece and pay whatever the fee is. 


 


What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  


I’m sure it’s trying to find the correct owner of the work and get in contact with them. 


 


What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  


Not sure. 


 


 








Los Angeles, CA        www.ToddBigelowPhotography.com                 Todd@ToddBigelowPhotography.com                                                                           !!!!
April 27, 2015 !!
Dear US Copyright Office, !!
I’m grateful for the opportunity to submit my thoughts on the current copyright registration 
process as well as the multiple obstacles photographers face in the digital era. !
As an educator who teaches workshops revolving around the business of photography, I draw on 
my personal experiences to educate other photographers about many issues relating to freelance 
photography. Chief among them is copyright, licensing and infringement because these are the 
overwhelmingly daunting obstacles that freelance photographers face on a nearly daily basis. My 
speaking engagements as the workshop founder allow me to hear firsthand of the considerable 
frustration and disenchantment with the copyright process and protections currently in place. 
There are several changes that could be made to allow photographers to simply register their work 
while also allowing for pursuit of copyright infringers of all kinds. !
First, I respectfully ask that the US Copyright Office give serious consideration to updating the 
byzantine manner by which visual artists copyright their work. One of the questions that is most 
often asked at my workshop is “how do I know if something is published?” With the digital era 
clearly redefining published work (which not long ago was easily defined as a image printed in a 
periodical), I feel it is time to eliminate the Published or Unpublished category for registration. 
Allowing for a more streamlined and unambiguous approach to copyrighting will encourage more 
artists to register their work.  !
Just as important as the registration process is the process by which photographers can pursue 
violators of the copyright law. The digital era has resulted in the copyright law becoming almost 
meaningless. Photographers are at such as disadvantage that it is nearly impossible to quantify. 
The reason is simple; the proliferation of digital publishing means that bloggers routinely use 
copyrighted work without authorization. If caught, many simply taunt the photographer by 
invoking “Fair Use” doctrine and challenging the artist to sue them. These are not large 
infringements in the sense that they would result in big settlements, yet the volume has directly 
impacted the licensing and marketability of my photography. The infringers know exactly how to 
play the game, and to them it is nothing but a game. To the photographers whose work is infringed 
(like mine), it is our livelihood at stake. Infringers know that a photographer must register their 
work, hire a lawyer and sue in federal court. The digital era, however, makes many of the 
infringements not enticing enough for lawyers to spend hours and hours in preparation for a 
potentially low court settlement, so there are virtually no options available for photographers to 
pursue the majority of infringers. However, the solution is simple. Allow for photographers to sue 
in Small Claims court so we can protect our work against the incessant infringement by websites 
without having to hire expensive lawyers. Without the Small Claims court option, photographers 
simply can not pursue most infringement in the digital age. The infringers know this well and  !


Todd Bigelow Photography 
                        Founder of The Business of Photography Workshop



http://www.ToddBigelowPhotography.com

mailto:Todd@ToddBigelowPhotography.com

http://www.ToddBigelowPhotography.com

mailto:Todd@ToddBigelowPhotography.com





!
exploit that knowledge to their benefit, thus the US Copyright Act has been rendered nearly 
toothless in the digital world.  !
In closing, please give these factors serious consideration so that I can protect and earn a living 
from my work. I count on the licensing revenue to support my family and my photography. !
Thank you, !
Todd Bigelow 
Photographer/Educator 
The Business of Photography Workshop.
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July 23, 2015 


 


Dear Maria 


Given an opportunity, again, to respond to a solicitation, again, on your office attempting 
to rob artists and photographers of their property and incomes, I thought I would take a more 
creative approach, factually posed, of course.  


An ad online posted in 2012, said “Until October 12, 2010, you may apply for the 
director of the U.S. Copyright Office and the principal U.S. public official in copyrights.  Salary 
= $165,300. Click for openings in copyright.”1 


You make in and around $165,300 a year. I don’t. I invested almost 10 years in to 
covering the White House and Capitol Hill. Me and my colleagues have almost nothing to show 
for it. The internet busted our careers. Hour per dollar cost ratio, my buddies and I make nothing. 


Now, you are colluding with those Internet giants to decimate us even further with the 
“Next Great Property Robbery” named “The Next Great Copyright Act.” 


 


1 http://www.copyrightlaws.com/us/u-s-register-of-copyright-marybeth-peters-is-retiring/ 


1 
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You said in “Supplementary Information, Background” of the Federal notice, “talent is 
involved”2 in our creating arts. The agenda you are pushing robs professionals like me who spent 
years, studying our craft and building our brand. We don’t work for free.   


Our revenues have not declined “over the past few years.” Our revenues have 
disappeared while the revenues of the ISPs, the Googles, have exponentially exploded in to the 
billions of earnings. The ISPs, the Googles, have the technology to stop the thefts. You do not 
force the ISPs and technologies to implement those “speed bump” technologies. Instead, your 
proposal broadcasts your Final Solution when you should be saying “no, no way, no how. These 
people have paid millions of dollars to my Agency for protections.”  


I think you forgot who you work for, Maria. You work for every person who paid your 
Agency for Copyright registration. You forgot that our Copyrights remain in effect for the 
lifetime of the certificate holder plus 70 years unless renewed. You forget the Copyright you 
registered protects the physical expression of our work. You can’t change that contract you took 
payment for. You are bound to it for our lives plus 70 years. Breaking that contract is grounds for 
litigation, and claims of deception. 


Your “academic partnership with Stanford Law School…. exploring ways to centrally 
assemble information concerning marketplace resources for the licensing of photographs and the 
data standards relied upon by copyright owners and licensees to engage in such transactions” is 
misguided.  


Stanford = Google. 


I do my own licensing agreements. Not Google. Not the USPTO. Not the Department of 
Commerce and ICANN. Not the UK Copyright Hub.  


What part of “I don’t work for free” are you not getting from my Arts community. We 
did not train and work hard to build yours and Google’s ambition of the largest stock agencies in 
the globe implemented using the Orphan Works ideas, collective licensing and mass digitization. 


Let me put Orphan Works, Collective Licensing and Mass Digitization in to your work 
world terms. 


Orphan Works? Well, time to remove all security guards from the Library of Congress 
doors. No more need to check for stolen LOC property anymore. The Guttenberg Bible in the 
glass case off the foyer? The marble angels on the Grand Hall bannisters? The rare book  


2 Federal Register/Vol. 80, No. 79/ Friday, April 24, 2015/ Notices, Page 23054 
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collection? Your purse in your office? Free for the taking, since you think our Arts should belong  
to everybody, free for the taking.  


Collective Licensing? You and your Copyright Office co-workers will pool your salaries, 
bonuses and overtimes in to a collective pay-pot that you will all draw from. The guy sweeping 
floors,  the women at the information desk and cafeteria, too, will share in your $165,300 
paycheck, after all, that is what you are asking of me. 


Mass Digitization? Well, you did it with Google Books….. Google testified in their New 
York pleadings that your Library gave Google access to your collection, copyrighted and non 
copyrighted, all for the cost of an e-book copy, that permission of the owner was not sought… 
according to Google 


Answering your questions;  


• The most significant challenge to my earning money from my written, drawn and 
photographic arts is theft of my property by the ISPS, bots, online auctions. Time 
spent researching image thefts is time not spent on me and/or creating.  


• The most significant enforcement challenges is that the ISPs and webhosts have 
locking technologies available to them that they do not implement to stop thefts and 
sharing. Theft should be reportable to local police and state enforcement. Theft is 
theft.  


• The most significant registration challenges is that you have walked away from the 
Berne Convention which says creating of an image is when protection begins, that the 
Content is protected without having to pay a fee to your office. The fee paid to your 
office does not guarantee a lawyer will want to represent us against thieves. Lawyers 
run businesses, too. 


• In an internet world when anyone can be found online, there is no challenge for 
someone who wants to make use of a photo. If the owner of the Arts says ‘no,’ that is 
the answer. If the owner of the Arts cannot be found, that is the answer too. The Arts 
cannot be used. Make it yourself or use another image. 


• The Copyright Act is government condoned theft, Eminent Domain of other people’s 
Arts property. 


I worked in DC covering the White House and Capitol Hill. We don’t see the totality of our 
stolen property. The ISPs and Googles restricting image searches to our location at search time. 
The attached images and screengrabs show that ISPs and Search engines knowingly stole my 
images. They post the pop-up Disclaimer “these images may be copyrighted.” The list  
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includes that thieves put their watermarks on our images or stretch stolen thumbnails for use 
without payment. Those images you want me to let Google use for free, means no money for me. 


The government attitude is to protect the “jobs” person while tossing the small business 
entrepreneur, solopreneur or freelancer, under the bus. As a freelancer, I don’t get minimum 
wage or a guaranteed $15.00 an hour; I don’t get health benefits, medical and dental plans or 
maternity leave; I get vacation pay; I don’t get overtime when I have to work a 24 hour day; I 
don’t get a pension. If I don’t work, I don’t get paid. 


If you think working for free is respectful, I have a proposal for you, a challenge to you, to 
Bill Gates, Eric Schmidt, Mark Zuckerberg, Jeff Bezos, Jack Ma, Marissa Mayer, Arianna 
Huffington, Dick Costello, Sergey Brin, Pierre Omidyar and techs others. 


Maria, as the expression goes “to know someone, walk a mile in their shoes.” I am 
challenging you to walk in the Arts creators shoes, for a week, on camera, in disguise.  


You will ‘walk’ in a career in an arts- dance, music, visual art, design, photography, 
writer- determined by ‘short straw.’ You will walk out the door, disguised. For one week you 
will be going “Creative Commando.” You will be given a backstory and a paper bag. You will 
be issued an identity, good or bad. You will be assigned the art you will have to earn a living in. 
What you get in that bag is what you will use to build your Wealth. You will have to create a 
signature Arts from which you will make monies to live off of. You may end up with others, in a 
foreign country or a block away. Expect that you will be hit with the unexpected. The 
unexpected may be good, may be bad. You will live naked and raw to the film crew following 
you. No one will know your real life identity. You will have no lifelines. You will learn this no 
‘gameshow.’ You will learn this reality show you are stripping my IP and property ownership, is 
my life. 


A spin of the wheel will determine the portion of your salary that you will donate to an 
Arts charity chosen by another spin of the wheel. Let’s see how you survive walking in my 
design shoes. I am sure I can pitch or sell the show to Discovery, PBS or TLC. Better yet, I can i-
film you on my i-pad.  


For the record, anyone out there thinking they can Steal This Idea. Not yet. Why? Because 
the Next Great Copyright Act is not law yet. This concept is protected 


My Arts allowed me a single mom to raise my sons myself without financial support from 
their dad. My Arts were supposed to let me care for me as I head in to my Golden Years. I can’t 
do that, now. Go to my website to look at the “image” pages I wanted to attach to my comment 
submission but could not. These image pages are just a sampling of the laws the ISPs are 
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breaking in stealing my Arts content and distributing it internationally                                                    
( http://www.centerforcopyrightintegrity.com/roc--uspto-patents--trademarks.html ) 


Look at the screengrabs where it says “images may be copyrighted.” Not maybe. THEY 
ARE. 


In the America I live in knowingly working with someone who is an accessory to a crime 
makes them subject to criminal law also. I know, I know, I know. Laws can and are changed to 
accommodate deeper pockets. Know this, Maria. It will be your legacy that you were party to 
this. All the APPS in the world won’t change that. 


Respecting your job is not to be the originator of an idea but to implement the laws that 
Congress writes and tells you to implement, look twice at those parties giving the order, on the 
Judiciary, now, ‘cross the pond’ to compare to UK Legislators. Screengrabs available on my 
website to see for yourself that the UK Legislators give FULL disclosure of what they own in 
holdings, and positions and other data that shows the public the influences the UK parliament are 
vested in. 


To hear only at a hearing that Congressman Goodlatte’s son worked at Facebook, reduced 
my faith in his ability to be fair to the Arts Content world, raising then, the question, what does 
he own, partner in, sit on the Board of, etc., etc, along with all of the Judiciary, the Small 
Business, the Financial Services, the Health/Labor/Pensions, the Energy & Commerce 
committees, some of the all with a voice in my Arts future. 


Lets be real with the numbers- look at the screengrab samples on this webpage. There 
ALONE over 140 samplings of my IP aggregated in to a one stop shop that I have tracked my 
images from to sites/domains around the world. Results vary depending on what zipcode I sit in 
when the search is done. Google boxes Search ability in. 


You are looking at 140 litigations I am faced with. I want to draw. I want to write. I want 
to take photographs not spend my time looking to see who stole from me now. I want your 
$160K salary or more that my invested work will earn. I want you to make the ISPs criminals, as 
called for in Title 18 of the Code- the term for people who steal other people’s property. Or else? 
I want you to entitle me as a freelancer to all the unemployment and other benefits that a “jobs” 
person gets. 


Your other option is where you are pushing me and my community, in to debt and on to 
the welfare rolls. THIS will be your legacy. We know each other, Maria. You are a nice person 
doing your job. You deserve better. 


Accept my challenge. Walk in my Arts footsteps. Go “Creative Commando,” learn 
firsthand about working for free. Or else, meet you on the Soup Line over at 3rd near Judiciary 
Square. 


Sincerely                                                                                                                                     
Carrie Devorah                                                                                                                         
Founder  THE CENTER FOR COPYRIGHT 
INTEGRITY www.centerforcopyrightintegrity.com 
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July 20, 2015 
  
U.S. Copyright  
Orphan Works 
 
 
Dear US Copyright Office: 
 
 
Thank you for the opportunity to comment on the problems visual arts face in the 
marketplace. I'm writing to stress that for me, and for artists like me, copyright law is not 
an abstract legal issue. Our copyrights are our assets. Licensing them is how we make 
our livings. Except for speaking fees, this has been my only source of income since I 
started to pursue my own art career for 15 years. Even if it took me several years of 
struggling through trails and errors to develop a style and create my source of income 
for living based off of it. It has helped me have a place over my head, food on the table, 
help my parents and siblings when needed to. I fear that lots of changes that the orphan 
works act brings would end that kind of success for others and me. 
 
I had the chance to talk with several artists about this and they well informed me on the 
matter at hands and how it would affect up and coming artist and those who are 
established artist 
 
Being still a young artist, I believe this might greatly affect those in the same position. 
To taking down our online portfolios to not even doing commissions for others or 
working with clients. As a young artist having online portfolio is, are catalyst to studios 
seeing our work and potentially getting hired. All that would change because in fear of 
our work being used by others without consent or payment.   
 
As artists, we still deal with those who would alter our artwork and use it for their own 
purposes. Which means my years that I took to develop my art and make a living off of 
it was taken away within seconds by another who is making profit off of it.  All that hard 
work was basically for nothing. 
 
When dealing with clients, we deal with contracts that are made, especially work-for-hire 
agreements, which many don’t know who start out in careers like this those agreements 
when an artist signs they sign away all rights to the artwork that is created unless 
changed by the client or the two come into an agreement. 
 
 
 
 
 







 
Existing copyright laws has allowed these absurd business practices by permitting work-
for-hire contracts to be relevant. When agreements like this are used on freelance 
artists, they take away the artist of authorship and name the commissioning party as the 
art's creator. The artist becomes a pawn for the sole purpose of forfeiting copyright to 
the client, but receives none of the benefits of "legal" employment.  
Work-for-hire undermines the very principles of authorship embodied in Article 1, 
Section 8 of the Constitution. 
 
Now as for registrations, there are many things we can’t afford one of course is money 
and the other is time. The amount of drawings, sketches, doodles, paintings, concept, 
designs, logos and so forth it will take so many hours to find each one of them and go 
through the whole process. Even then, the process takes longer when this valuable 
non- income time could be used to create new art.  
 
For registration, I think it’s best if artists are helped more than not helping them at all. All 
we really have is the rights to our work when we share with the community when 
posting sketches and works in progress. The best solution I believe is to do away with 
the copyright registration just like the rest of the world has. 
 
Like most artists, I sometimes use photographs and works by other artists as reference 
or inspiration but as a rule, we would credit the artist from whom we gain this inspiration 
from or reference but when drawing sketches and gestures, its most likely from life that 
it’s being used from or videos of people just living life and pausing it. I would share 
another artists’ work and credit them and explain how amazing his /her work is and post 
a link to his/her online portfolio. That is called word of mouth, the artist will get noticed 
more, and he/she will receive more clients if his/her work captures the eye of a potential 
client.  
 
I am truly grateful for the Copyright Act of 1976, like me and others, it has helped us 
survive against those who wish to hinder and take granted our hard earn skill. Each 
year, it becomes harder and harder for young artists when it comes working with clients 
or getting a job at a studio. Some are unemployed working as much as they can with 
freelance, I’ve seen some become homeless, to some not even pursing art anymore. To 
past this letter, you will just be basically throwing us into the fray. I am truly supportive 
American Royalties Too Act of 2015. I am really glad that the Copyright Offices 
recommended this bill to congress. I would love to see some change in the art 
community and justice to artists' secondary licensing rights, 
 
 
Sincerely, 
 
Jeffrey Munoz 
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May 4, 2015 


 


Dear Copyright Office,  


Thank you for reviewing comment submissions on copy protection on certain visual works.  


The biggest issue I see with the current system is the concept of published vs. unpublished. I have been told by the CRO over the 
phone that placing an image online is published and unpublished by different people at different times and this creates much 
confusion in the way images are registered. It seems to me to be a totally mute point and it doesn't seem to be clear for anyone 
working at the CRO or for artists interested in registering their work. I would strongly suggest doing away completely with the 
idea of published vs. unpublished images when registering images.  


Thank You,  


Andy Buscemi 
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DELILAH R. COHN  |  MFA CMI


July 23, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Dear Ms Pallante and the Copyright Office staff: 
 
Thank you for seeking comments from creators of visual works as you deliberate changes to the current 
copyright laws. I appreciate your willingness to listen to the perspective and concerns of those of us who 
would be devastated by such changes.  
 
I am a self-employed professional medical illustrator doing business as The Medical Illustration Studio in 
Nashville, TN since 1984. Prior to that, I was employed in the Biomedical Communications department 
of the State University of NY (SUNY) in Syracuse, NY where I was a staff illustrator and supervisor of 
the department.  I left to start my own business in 1979 in Syracuse, then Watertown, NY and New 
Haven, CT before settling in Nashville.  
 
The textbooks I illustrated remain classics in the field and the illustrations have been reprinted in 
subsequent editions and in other publications. Over the years, my illustrations have been used to educate 
doctors, patients and juries. One series on prenatal development is on permanent display at the Adventure 
Science Museum in Nashville, TN.  
 
I have registered the copyright to most of my medical illustrations created over 36 years, since 
establishing my self-employed business in 1979. 
 
But let me back up a bit. I hold a Bachelor of Science degree in Medical Illustration from the University 
of Illinois Medical Center in Chicago, one of five accredited programs in the country at the time, and a 
Master of Fine Arts degree from Syracuse University. I am Board Certified through the Association of 
Medical Illustrators (AMI). In addition, I am an elected Fellow and Past Corresponding Secretary of the 
AMI, having served on the Executive committee of the Board of Governors and an Associate Editor of 
the Journal of Biocommunication. I was awarded the AMI Outstanding Service Award in 1998. I was also 
honored with an award in the SAMA-EATON competition of excellence in medical illustration.







 
 
My 5 year B.S. curriculum included two years of medical school courses including gross anatomy, 
neuroanatomy, pathology, histology and embryology. I take yearly continuing education seminars to 
maintain my certification and to keep up with current developments in  medicine, art and ever-evolving 
software media.  
 
After graduation, my job at SUNY involved illustrating medical textbooks, journals and presentations for 
doctors doing academic and clinical research as well as creating illustrations and medical models for 
educational films we produced. Since then, in my own business, I have expanded to working with lawyers 
to create medical legal exhibits for personal injury and medical malpractice cases, working closely with 
their medical experts. In addition, I create illustrations for the health sciences such as proprietary medical 
devices and patient education. 
 
The medical illustrations I create are original works of art that communicate very specific points. The 
reason I am sought out is because my illustrations communicate visually an innovative surgical 
procedure, someone’s specific injury, or a point of view that has not previously been visualized and 
requires a new understanding.  
 
This has made me appreciate the value of my illustrations both to my clients and to me. That I have 
registered the copyright to most of my illustrations allows me to do two very important things that are 
critical to my continued success and ability to make a living from being a medical illustrator.   
 
1. To use my original illustrations as a basis for creating new illustrations or variations thus saving me 
time and making it possible to generate new art from my work. The ability to create derivative works 
from my own work is crucial for maintaining the success of my business. This right is protected by the 
current copyright law.  
 
2. To license the use of my illustrations. I may have created the original illustration for a book or a talk or 
legal case. However, it has great value beyond the payment I received the first time it was published or 
displayed. I am currently able to license my illustrations for use by others for a negotiated fee. Therefore 
the artwork continues to generate income for me.  
 
Both of these current rights are in jeopardy from the proposed changes to the copyright law. As it is, my 
work has been infringed by unauthorized use. It has been pulled from my website, copyright notice and 
all and posted on other websites. These are the just the infringements that I can see. I have no doubt there 
are many more. I have heard lectures about how to take an Image or Screen-capture and sharpen it for use 
without ever contacting the illustrator. It takes a lot of time to pursue this abuse. On top of that, software 
that removes identifying copyright notice, credit and metadata, gives people the excuse that the art is in 
the public domain, an “Orphan Work” further reinforcing someone’s perceived right to use it with no 
compensation to the artist. As the art continues to be stolen in this way, there is less of a need to call me 
to license it. Why pay for art that can be grabbed for free, willfully or not? This has a serious impact on 
my ability to make a living.  
 
 
I have just started pursuing legal action on an egregious infringement of my copyrights to two medical 
illustrations. Both appear on a website with my copyright notice on the images. No attempt was ever 
made to contact me. This website sells multiple services and is using my images to promote their business 
and make a profit. If the orphan provision is instituted, there would be no way to even know that I was the 
artist. I am noticing other infringements and will have to decide whether to take a substantial amount of 
time away from my work to pursue them. I would rather be productive in creating new illustrations than 







spend my remaining career pursuing infringements. But I may not have a choice. Currently, I rely on the 
availability of statutory damages, attorney fees and cost recovery, as well as injunctive relief to enforce 
and protect my copyrights.  
 
I am deeply disturbed that the Copyright Office would invalidate copyright registration certificates by 
their own orphan works policy. If the Copyright Office believes that our work should be in a searchable 
database, why doesn’t it construct and verify the database from our visual art registration deposits? 
 
In response to your specific questions: 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 


The most significant challenge is the ease with which an image can be taken from an online source and 
reused without any attempt to contact the illustrator for permission and negotiated fees for a license. 
Allowing cheap or free access to our illustrations results in several other consequences. People expect to 
get superior quality illustrations for next to nothing. It is impossible to make a living creating a complex 
effective illustration that requires research and understanding and hours of skillful execution for $25 or 
$50.  
 
I have produced my original illustrations by the labor of my mind, spirit and hands. Since I am self-
employed, they are my property. Licensing the rights to them is how I derive my business income 
whether from initial use or from reuse. That is why my copyrights are economic assets 
 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 


Time and Cost. It takes a lot of time to make frequent searches of the Internet, even using available tools 
such as Image Raider and WayBackMachine, followed by demand letters and negotiations, often through 
lawyers to confront infringing parties. It also gets expensive paying a lawyer. A corporation knows that a 
lone illustrator doesn’t have those kinds of resources and may feel intimidated if up against the legal 
department. The aggravation and anxiety further reduces time to actually work and create new 
illustrations which serve the public interest. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 


Registration of copyrights is really very efficient once you’ve done it online several times. Again, it’s a 
matter of taking the time. The challenge is how long to wait to batch a series of visual works as collected 
unpublished. When you register a group, the cost isn’t prohibitive. 


The requirement for two copies of a book or journal however, once published, is a hardship as publisher 
won’t give out an extra two copies over the one complimentary one. At $350-450 for a medical book, the 
cost is too much for an illustrator to purchase to for submission. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


Seeking out the holder of the copyright to the image if it is not clearly posted on the image and if they 
don’t know that they can drag it into Google search to find the owner. Cost of a license may be a 







challenge to some. However, that is all the more reason to make absolutely sure that copyright notice is 
clearly seen on each image making it easier for someone to contact the illustrator and negotiate a reuse 
fee. You can’t just walk into a parking lot and decide to steal a Mercedes Benz and claim that it was ok 
because you couldn’t tell who it belonged to. It’s not ok to take the car because it’s frustrating and 
expensive to go buy one. That’s what Orphans Works would do.  


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 
 
It’s important to remember that the reason exclusive rights are constitutionally granted to me isto protect 
and control the integrity of my work and its market is because it serves the public interest. 
 
This guaranteed protection sustains professional authorship for those of us who would devote ourselves 
to a life of creating original works that benefit society. 
 
Orphan Works legislation will invalidate exclusive rights and automatically devalue every work by 
2/3rds. Furthermore, Orphan Works legislation will throw me into breach of contract with every client to 
whom I have licensed an exclusive use 
 
I am very concerned that I will lose creative control of my work. It is critical to my livelihood, my legacy 
and the continued service to medical and public education for me to be able to protect the integrity of my 
work, it’s accuracy and to ensure that it is not misused by political or adverse parties. I need to maintain 
the right to exclude or reject an insufficient payment offer, or no payment, to protect the market value of 
my work. Last but just as critical I have to maintain the right to control and own all derivatives of my 
work.  
 
The Copyright Laws were enacted to protect the artist to create works for the public interest. It seems to 
me that the Copyright Office is constructing policy that gives special interests priorities over the 
copyrights of visual artists. I beg you to please not allow this to happen. It will serve no one. 
 
Sincerely, 
 
 


 
 
Delilah R. Cohn, BS, MFA, CMI 
 
Principle and Owner of The Medical Illustration Studio 












July 20, 2015 
 
Maria Pallante 
 
Register of Copyrights 
 
U.S. Copyright Office 
 
101Independence Ave. S.E. 
 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is Hannah Viera. I’m a working freelance animator and illustrator. I’m currently taking time 
away from a pending deadline to write this. I haven’t been in the industry very long, but even so, 
copyright is an ever-present safeguard to keep my existing work safe from exploitation by individuals too 
unscrupulous to create or commission similar work for themselves. 
 
Currently there are several options open to my clients as an incentive to spend less or more money on a 
piece of work. My career is dependent on the ability to sell the rights to use those pieces, and to do that, I 
MUST have ownership over my work from the moment of creation.  
 
There have been rare cases where open-sourcing art has resulted in beautiful collaborations with the 
audience, as in the case of Nina Paley (who filed Sita Sings the Blues under a creative commons license), 
however the difference in that case was that it was the choice of the creator to present her work in that 
matter. To destroy the intellectual property of the creators from the get-go or limit their control over their 
creations by requiring creators to register or pay to copyright their work is government-sanctioned theft.  
 
This bill will destroy the control that independent artists have over their work.  
Provisions of the current draft remove the creator’s ownership over their work until it’s been registered 
with the appropriate authorities. This notion is so nonsensical and perverse, I can’t believe it made it to 
paper, let alone that has been seriously considered in the past. It is commonsense to allow creators to own 
their creations. To allow business owners to own products. To allow farmers to own land. Anything else 
is detrimental to commerce, freedom and innovation.  
 
Both in 2006 and 2008, the Orphan Works Act was shut down for these very reasons. It is a cruel concept 
that hurts the poorest among us. Rich studios may be able to hire staff to sift through and register every 
scrap of art associated with a film or finished product, but independents deserve and need to own their 
own creations just as much, since it’s all they have. To take ownership away from struggling creators 
unless they can afford the money and time to get it back is to hold hostage what should have belonged to 
them from the beginning, not to mention the financial burden and burden of time that many artists just 
can’t afford. We have a good thing going with the internet age: content flows directly from artist to 
audience. Why take that away with legal gymnastics? Why would we want to take food off the table of 
artists’ families by limiting artists’ abilities to profit through exclusive ownership? Why crush the souls of 
students and newcomers who aren’t allowed creative ownership over their own songs, video games, 
designs, books, and films?  







 
Currently, copyright is user-friendly and creator-friendly. There is no good reason to revisit the copyright 
law. The only results can be to give big business unfair and unethical advantage over independent creators 
and small business owners, and for useless middlemen to come in and do the paperwork for us/register the 
works.  
 
Below are the questions posed by the copyright office and my response to the best of my knowledge.  
 
1. What are the most significant challenges related to monetizing and/or licensing  
 
photographs, graphic artworks, and/or illustrations? 
 
Under the current law, I have relatively few troubles. I make work and either sell first rights, or partial 
rights (most common). In the case of any transference of rights, I make sure the contract is easy to read, 
beneficial for both parties and comprehensive. When presented with a contract, I make suggested 
modifications and either accept the counter-proposal or walk away. Generally, I sell the reproductions or 
first rights only (for print work) or do contract work where I own nothing from beginning to end but the 
tradeoff is that I get to collaborate on something bigger (for film and web animation), so my life stays 
pretty simple. Having to register all of my individual pieces would be the biggest legal tripwire I’ve ever 
faced in my career. 
 
2. What are the most significant enforcement challenges for photographers,  
 
graphic artists, and/or illustrators? 
 
I hate courtrooms and city council meetings. I hate having to participate. Even though I will force myself 
on the basis of “doing the right thing”, it’s very difficult. Fortunately I know my rights and I have the law 
on my side when I’m fighting for control of my work. That comes from years of having good habits 
drilled into me so that I comply with the current copyrights act to protect my intellectual property and to 
respect the intellectual property of other creators around me.  
 
This wannabe Orphan Works draft would make it easy for people to steal artists’ works and artists would 
not have a legal defense to protect themselves. So whereas protecting my work from stubborn and 
unscrupulous individuals would have been difficult before, it would be impossible if this draft passed. 
 
I’m comfortable with libraries being allowed use of orphaned art without repercussion—they’re not 
making a profit and their use can only help in the publicity of the art—but any art can be claimed as an 
orphan if someone wants to remove the artist’s signature or if the artist didn’t sign the work on purpose, 
and that should not give individuals or companies grounds to use that art for profit against the wishes of 
the creator, particularly when the creator is still alive.  
 
Artists shouldn’t have to fight strangers for control of their own work, and the US has no right to try and 
make it harder for artists to do so. 
 
3. What are the most significant registration challenges for photographers,  
 
graphic artists, and/or illustrators? 
 
To rephrase what I said in the first section about middlemen, private registries are a cumbersome leach 
that don’t belong in the revenue stream between the artists and the audience. We don’t need them, we 
don’t want them, we don’t believe in them and we don’t trust them. Registration is a terrible, awful waste 







of everybody’s energy, and too big a burden to place on creators. Do you know how many thousands of 
pieces I would have to register in a lifetime? Enough paperwork to make the sum of my income taxes 
look like…well, this letter. And I think I already vented about my concerns regarding the cost. Charging 
artists registration fees for creating is a sure way to kill creation, just as surely as diverting artists’ time to 
registering their works will steal time they could otherwise be developing their skills or creating content. 
Again, nobody profits except the bloated corporations already feeding off artists’ revenue. 
 
4. What are the most significant challenges or frustrations for those who wish to  
 
make legal use of photographs, graphic art works, and/or illustrations? 
 
I’ve been frustrated several times when it came to the works of others. One time, a client told me he 
wanted an image off a google search recreated exactly as a vector logo for his dojo. I told him that was 
illegal without the original artist’s consent. He lost his mind (CFH), but I offered to design an image to fit 
the theme and style he wanted. Problem solved. Other frustrations included wanting to use music that was 
copyrighted and too expensive for my use. However, composers abound. Specifying what you liked about 
a certain song to a composer gives them the direction they need to create a completely new and unique 
song that will fit within your setting. So you see, even in this aspect, current copyright law excels in 
promoting new works rather than theft of old works. Another thing we would lose by removing artist 
ownership from works. 
 
5. What other issues or challenges should the Office be aware of regarding  
 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
I guess it goes without saying to follow the money. The lobbyists of this draft are not in it to protect the 
art. They’re greedy licensing houses that already make profits by robbing artists of their reprographic 
royalties. They’ve become so comfortable sponging off of artists for so long, they don’t see anything 
wrong with lobbying to further remove the artists from their work so that the artists get even less money 
of their content, while registry and licensing houses and publishers stand to make bank.  
 
Thank you for your time. I understand how some people may feel entitled to orphans (people feel entitled 
to all sorts of things), but I reject the idea of altering the current copyright laws as it would only hurt the 
most vulnerable of us and stifle the creation of all the content these lobbyists claim to love so much.  
 
Sincerely,  
Hannah Viera 
 








Dear	  Copyright	  Office,	  
	  
I	  am	  an	  emerging	  visual	  storyteller	  who	  wishes	  to	  use	  the	  delivery	  medium	  of	  the	  
Internet	  to	  publish	  my	  works	  directly	  to	  a	  global	  audience,	  as	  a	  means	  to	  develop	  a	  
commercial	  art	  business	  that	  will	  become	  my	  livelihood	  in	  my	  later	  years.	  	  	  
	  
I	  have	  gone	  to	  great	  effort	  and	  expense	  studying	  with	  the	  top	  visual	  development	  
artists	  in	  the	  field,	  on	  my	  own	  time	  and	  on	  my	  own	  nickel.	  	  
	  
As	  a	  fledgling	  operation,	  I	  cannot	  absorb	  the	  costs	  of	  the	  registration	  fees	  for	  each	  
piece	  of	  content	  I	  create	  related	  to	  learning	  visual	  development,	  and	  to	  publishing	  
finished	  content.	  Visual	  development	  involves	  many	  thumbnails,	  sketches,	  drawings,	  
storyboards	  and	  the	  like.	  	  I	  need	  to	  use	  the	  Internet	  to	  obtain	  feedback	  from	  
colleagues	  and	  from	  my	  audience.	  	  I	  know	  right	  now	  I	  cannot	  afford	  to	  register	  all	  
those	  pieces,	  particularly	  when	  I	  am	  in	  the	  frenzy	  of	  the	  creative	  process.	  	  Nor	  do	  I	  
want	  to	  break	  that	  spell	  with	  costly	  administrative	  efforts,	  for	  the	  sake	  of	  the	  
ultimate	  quality	  of	  the	  final	  work.	  	  	  
	  
I	  do	  not	  have	  the	  time	  to	  scan,	  finish	  and	  upload	  all	  this	  content,	  nor	  to	  maintain	  a	  
database	  necessary	  to	  keep	  track	  of	  all	  the	  content	  registered.	  	  I	  am	  a	  one	  person	  
shop	  working	  out	  of	  my	  own	  studio.	  	  Because	  this	  is	  the	  typical	  way	  most	  artists	  
start,	  	  this	  proposed	  legislation	  will	  effectively	  stifle	  an	  entire	  segment	  of	  the	  
creative	  community	  from	  ever	  establishing	  creative	  content	  enterprises.	  If	  not	  most	  
of	  it!	  	  
	  
Those	  who	  cannot	  afford	  the	  private	  registries	  will	  find	  their	  content	  online	  
available	  for	  the	  stealing.	  	  Large	  search	  engines	  will	  harvest	  my	  content	  at	  will,	  using	  
it,	  altering	  it,	  and	  creating	  derivative	  works	  from	  it	  before	  I	  have	  the	  chance	  to	  direct	  
those	  development	  efforts	  myself.	  	  And	  I	  will	  receive	  zero	  compensation	  for	  this.	  	  
	  
I	  find	  this	  legislation	  deeply	  offensive	  as	  an	  American.	  	  Up	  to	  now	  we	  have	  prided	  
ourselves	  on	  individual	  initiative	  and	  resourcefulness,	  and	  on	  being	  one	  of	  the	  most	  
innovative	  cultures	  in	  the	  world.	  	  This	  will	  greatly	  stifle	  the	  most	  original	  among	  us.	  	  
	  
Furthermore,	  I	  view	  the	  exclusive	  copyright	  upon	  creation	  as	  sancrosanct.	  	  As	  
essential	  to	  cultural	  diversity,	  enrichment,	  growth,	  and	  evolution.	  	  
	  
I	  do	  not	  find	  it	  all	  quaint	  	  or	  archaic	  that	  solitary	  individuals	  do	  original	  work.	  	  I	  view	  
that	  idea	  as	  a	  pseudo-‐intellectual	  smokescreen	  for	  theft	  of	  that	  original	  work.	  	  	  
	  
This	  legislation	  will	  have	  a	  most	  stifling	  and	  discouraging	  impact	  on	  young	  people.	  	  
Here	  we	  are,	  exhorting	  them	  to	  create	  their	  own	  livelihoods	  using	  the	  Internet,	  and	  
we	  are	  cutting	  them	  off	  at	  the	  knees	  by	  taking	  away	  their	  copyrights	  upon	  creation!	  	  
Please	  abandon	  this	  privatization	  proposal	  as	  the	  transparent	  content	  grab	  that	  it	  is.	  	  
	  








July 21, 2015 


 


I am writing to express my opposition to the new copyright laws that are being debated as outlined on 
this site: http://www.drawger.com/holland/index.php?section=articles&article_id=15400 


I have worked with the handmade community in the US for over 20 years and the theft of ideas and 
images is a constant threat to our livelihood. We have had many great opportunities to get our products 
out directly to the consumer through the advances in the digital world and the internet, but with that, 
we have also seen increased abuse of our intellectual property. 


This new law would make it even harder to protect ourselves against others who profit from our work. 
We have little recourse against countries like China and India where there is little understanding about 
copyright “manners” on a cultural level and now this behavior will become acceptable here in the US as 
well.  


I run an organization of textile and fiber art businesses that have a handmade focus: www.tafalist.com. 
Many of our members have seen their images used by digital companies that sell downloads, calendars, 
or screens. They were never approached for permission nor compensated. When we see this kind of 
abuse, it takes a great deal of time, energy and organizing to get images off of these sites and we should 
be spending time on creating and marketing our work, not in chasing those who are stealing from us. 


We would like to see our government protect all creative and intellectual work and make it harder, not 
easier, for these kinds of violations to happen!  


 


Sincerely,  


Rachel Biel 


www.tafalist.com 



http://www.drawger.com/holland/index.php?section=articles&article_id=15400

http://www.tafalist.com/






RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


As an artist and educator I deal with issues of copyright every day. Learning of the proposed changes 
to copyright law is, frankly, disturbing. Being a creative who makes a noticeable portion of my income 
off of images and tangible artwork- the sanctity of my copyright is something I take seriously. While 
my students and colleagues who are more mainstream in their use of imagery in terms of “commercial 
work” may have more of a stake in this argument I still find it insulting that anyone's artwork could be 
used without permission, compensation or that the government would facilitate big business in 
harvesting the work of others with the heavy handed policies that have been outlined in these changes. 


I am aware there is a list of questions the copyright office wishes for us to address. Honestly, I feel that 
it is better to just state the obvious. Being an artist is nearly impossible. On a good day we break even. 
Most days what we do costs us everything and in the end, the one thing we have, the one thing we own 
is our art. From all sides our rights, as owners of our copyright, are being violated. From over-reaching 
terms of service for social media to companies harvesting artists work off of websites like Flickr or 
Instagram and using them for financial gain. The structure of copyright is shifting to favor not the 
creator of the image but the end user. 


Every month I have students who find that their work is being used by a company or individual 
without compensation. The recourse for such violations is complicated and tedious to work out and in 
most cases yields little, if any, compensation. Some of these proposed changes seem to promote the 
use of original works more freely and with complete disregard to the creator. This notion of “orphan 
works” is predatory at best and seems to be written with the large image consumers in mind. There will 
be even LESS deterrent to those who wish to harvest our images without compensation. The burden of 
registration and further paperwork to maintain copyright is absurd and creates more work for both the 
artist and the government and benefits only the corporate predator. 


I could ramble for pages but I am sure some of my fellow artists and educators have done a sufficient 
job illuminating all the reasons that these proposed changes are borderline evil. As simple and innocent 
as it sounds, the government should be in the practice of protecting the rights of its citizens not 
perverting those rights for the sake of big business. What a person creates as an expression of 
themselves in the form of visual art is something sacred and the ownership and usage of that material 
should be something that the artist themselves decide. 


Sincerely 
Sam Davis
Professor of Photography 








3 July 2015 
 
 
To the US Copyright Office: 
 
 
As a part-time professional photographer in the 21st Century, I have concerns about the 
Copyright laws as they currently stand.  With the advent of Instagram, Flickr, Facebook, and 
other similar online photo sharing sights many images are being taken by others and used 
without permission, payment, or attribution.   
 
I have had some of my images “used” on other web sites without my permission and I have lost 
sales because the web site users believed that “if it is on the web then it is free to use.”  Even 
though I have stated in advance that all images are copyrighted and permission is required 
prior to use as well as setting system permissions to block other from copying the images, 
people seem to find a way around it.  While I understand that it impossible to ensure no 
copyright infringement, something must be done to minimize the threat to the creative 
industries like photography.   
 
Some online application have made it the taking a part of the terms of service but bury the 
statements DEEP in the legal mumbo jumbo.  By making law state that no web site or 
application can use an image without expressly requesting the creative person for permission 
and some form of payment, this problem can be minimized.   
 
Additionally, for photographers who register their images with the Copyright Office, there 
should be no distinction between images shown as Published or Unpublished.  I have 
photographer friends who have lost sales due to the current difference between Published and 
Unpublished images.  The law should be changed to simply ‘Copyrighted.’  Any use by any 
person or corporate entity must require permission from the photographer to use the images 
as well as some form of payment and attribution to the photographer. 
 
The term ‘Fair Use’ is brought up continuously where another creative utilizes the initial efforts 
of another and ‘modifies’ it is some way to create ‘derivative’ art work.  While I applaud 
others that are inspired by a beginning piece of work, there still needs to be some form of 
payment to the original creative for their work to create the initial piece of art.  The original 
artist has to make a living too and that seems to be forgotten in the ‘Fair Use’ and ‘derivative’ 
process. 
 
Thank you for taking the time to understand my perspective. 
 
Sincerely, 
 
Chris A. Moore 
Denver, Colorado  
    








July 19, 2015


Maria Pallante
Register of Copyrights
U.S. Copryight Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copryight Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


I appreciate the opportunity to comment on the proposed legislation.
I have been a full time illustrator since 2001. I have won awards with Communication Arts, Society of 
Illustrators, and 3x3. I have published books with Random House, Scholastic, Bloomsbury, Tynsdale, 
Focus on the Family and many others. I have been an art educator at the college level since 2006. I am well 
versed in copyright law and have been following the varied attempts at reforming US Copyright law via 
the Orphan Works bills for the last decade.


 Fundamentally this proposed solution uses a hammer to solve a problem that requires a scalpel.  This pro-
posal will effectively eliminating the copyright protections I currently use to generate 100% of my income.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


Determining a fair and appropriate fees for use. Fees vary significantly. Under the proposed law “reason-
able compensation” would be difficult to determine and by the very structure of the law be weighted in 
favor of the infringer. This would reasonably have a detrimental effect on the fees I can negotiate for all 
types of projects. My pricing system would be determined not by the market but by judges who do not 
work in my profession.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustra-
tors?


Currently: The high legal costs involved in an infringement lawsuit. 
Potentially: The Orphan Works legislations being proposed.  This legislation effectively protects bad actors 
who are positioned to manipulate this new law to the direct detriment of sole proprietor illustrators.  The 
effect of the Orphan Works legislation would be to limit damages by an infringing party to amounts so 
low the illustrator would be unable to find/afford legal representation.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustra-
tors?


4. What are the most significant challenges or frustrations for those who wish to make legal use of photo-
graphs, graphic art works, and/or illustrations?







As an illustrator I often look at photographs created by others. But this use is limited and done in strict 
compliance with the fair use defense. Conversely I am aware of a variety of uses of my own work by 
others that would fall under the fair use defense. In this age of digital connectivity I have not encoun-
tered a situation in which the original author of a work cannot be located through reasonable efforts.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic art-
works, and/or illustrations under the Copyright Act?


Reprographic Royalties. Most notably “Title Specific” Reprographic Royalties. Currently United States 
Illustrators are not considered “authors” of their work and are therefore not entitled to received monies 
collected through the International Federation of Reproduction Rights Organizations. This is in direct 
contrast to my Canadian and British peers who’s copyright laws are structured to allow them to receive 
these funds that are specifically meant for them.


Best regards,


David Hohn








 
 


 
July 23, 2015 
 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000.  
 
(Submitted electronically)  
 
RE: Comments Regarding Copyright Protection For Certain Visual Works  
[Docket No. 2015-01]  
F.R. Vol. 80, No. 79, April 24, 2015, p. 23054.  
 
To Whom It May Concern: 
 
The National Association of REALTORS® (“NAR”) is pleased to provide these comments 
in response to the Federal Register Notice of Inquiry on Copyright Protection for Certain 
Visual Works (Docket No. 2015-01) appearing at 80 Fed. Reg. 23,054 (April 24, 2015) (the 
“NOI”).  
 
NAR is the United States’ largest trade association, representing over one million real estate 
professionals, 54 state and territorial associations and more than 1,200 local associations. 
NAR’s members, member firms, member boards, affiliates, institutes, societies and councils 
are involved in all aspects of the residential and commercial real estate industries, including 
sales, property management, and appraisals. The real estate industry accounts for 15 percent 
of the U.S. economy and 2.5 million jobs with its related professions. There are over $1 
trillion of transactions in residential and commercial real estate.  In short, the real estate 
market is a major contributor to the national economy.  
 
Consumers in general, including within the real estate industry, are becoming increasingly 
digital. They watch “how-to” videos on YouTube, they read review sites, they look up 
specific brands on search engines, and they research on the go with smartphones and tablets.  
Ninety percent of home buyers today rely on the internet as a primary research source, and 
52% turn to the web as their first step.1 In fact, real estate-related searches on Google.com 
have grown 22% year-over-year2. NAR’s members’ ability to effectively advertise and 
promote their real estate services online is paramount to remain competitive in the real 
estate industry today.   
 
NAR’s members, who identify themselves as REALTORS®3, recognize that technology 
innovations are impacting the delivery of real estate information and the future of their 
businesses. For this reason, NAR is keenly interested in public policies that affect the digital 
tools its members and their consumers use during a real estate transaction. 
 
 
 


                                                        
1 The Digital House Hunt: Consumer and Market Trends in Real Estate, A Joint Study from The National Association of 
REALTORS® and Google 
2 The Digital House Hunt: Consumer and Market Trends in Real Estate, A Joint Study from The National Association of 
REALTORS® and Google 
3 REALTOR® is a federally registered collective membership mark which identifies a real estate professional who is a member 
of the National Association of REALTORS® and subscribes to its strict Code of Ethics. NAR is the exclusive owner of the 
REALTOR®, REALTORS®, REALTOR ASSOCIATE®, and REALTOR® Logo trademarks.  
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3 REALTOR® is a federally registered collective membership mark which identifies a real 
estate professional who is a member of the National Association of REALTORS® and 
subscribes to its strict Code of Ethics. NAR is the exclusive owner of the REALTOR®, 
REALTORS®, REALTOR ASSOCIATE®, and REALTOR® Logo trademarks 
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Photographs are Crucial to the Real Estate Industry 
 
The real estate industry is fueled by listing content. Sellers want attractive listings that highlight their properties’ worth and 
character. As the saying goes, “A picture is worth 1000 words,” and photographs provide the visual incentive to visit a 
particular property. Sellers use photographs to market properties, buyers rely on those images to select which properties to 
visit, and independent photographers sell their services to agents, brokerages, and multiple listing services (“MLS”). Brokers 
and agents provide photos to MLSs to enable them to distribute the property listings through their proprietary databases, 
which include photographs of the properties. MLSs in turn often license their property listing databases, including broker-
provided or an MLS participant’s property listings and photos, to third-party portals, such as REALTOR.com, and other 
websites and vendors. Displaying photos of real properties online has become a vital part of the real estate professional’s 
marketing plan.  
 
An unfortunate result to the real estate industry’s extensive online presence is web scraping. Third parties “scrape” brokerage 
or MLS websites and display the scraped content without authorization and in violation of the owner’s copyright and in some 
cases the website’s Terms of Use. Unfortunately, current technology has made it increasingly possible for persons to scrape 
property photos for their own commercial sale and use, all in violation of the owner’s copyright. For example, two MLSs have 
sought preliminary injunctions against an alleged scraper, and the courts in both granted the requested preliminary injunctions, 
recognizing that the MLSs were likely to succeed on the merits, likely to suffer irreparable harm in the absence of preliminary 
relief, and such injunctions are in the public’s interest. See Metropolitan Regional Information Systems, Inc. v. American Home Realty 
Network, Inc., et al., 888 F.Supp.2d 691, 709-713 (D. Md. Aug. 27, 2012) (granting preliminary injunction prohibiting display of 
Metropolitan Regional Information Systems, Inc.’s photographs); Regional Multiple Listing Service of Minnesota, Inc. v. American 
Home Realty Network, Inc., No. 12-cv-00965, 2012 WL 4470286, at *7-11 (D. Minn. Sept. 27, 2012) (granting preliminary 
injunction prohibiting display of Regional Multiple Listing Service of Minnesota, Inc.’s photographs and narrative descriptors). 
 
There are Multiple Authors and Owners of Real Property Photographs 
 
Photographs included in property listing information are created and conveyed in a number of different ways. Property photos 
may be taken by homeowners, real estate agents, MLS or brokerage employees, or professional photographers. Similarly, the 
rights to use the photographs or digital images between the parties are also conveyed in different manners. For example: 
 


 A homeowner may convey all rights in photos he has taken to the broker representing the homeowner in the sale of 
the property. 


 


 A real estate agent may assign all rights to her broker, who in turn assigns all rights to the MLS.  
 


 A real estate agent may assign non-exclusive rights to her broker, the MLS, and third party portals.  
 


 A professional photographer may grant a non-exclusive licenses to use the photographs in property listings to the 
broker, who grants a non-exclusive license to the MLS, who grants a non-exclusive license to MLS participants. 


 


 A professional photographer may grant an exclusive license to use the photographs in connection with property 
listings to a broker. The broker may then grant an exclusive sublicense to an MLS or third-party portal. 


 


 An MLS employee within the scope of her employment photographs a property, resulting in the MLS’s ownership of 
the photographs, and the MLS grants a non-exclusive license to MLS participants and third-party portals. 


 
These examples illustrate that the photographs and other digital images used in the real estate industry may be authored and 
owned by different entities distributed for use via different conveyances, creating a “fractured” landscape of copyright 
authorship and ownership.  
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In sum, photographs in property listings are extensively used and integral to marketing and selling real estate. Managing and 
protecting that listing content is crucial to real estate professionals and the MLSs in which they participate. Yet, these 
businesses, from the smallest brokerage to the largest MLS, face obstacles to securing copyright registrations, enforcing those 
registrations, and ensuring their own use of photographs and digital content is proper under the law.  NAR is in a unique 
position to offer insight on these obstacles from the perspective of database publishers, licensees, licensors, and authors.  
 
1. The Copyright Office should not require applicants to list the authors of all component works in applications for 
collective works as a prerequisite to extend protection to the component works. 
 


A. Current Law 
 
Applications for an automated database need not list all the authors of underlying components in order for copyright 
protection to extend to the underlying components (provided the owner of the database and components are the same). An 
electronic database, such as a property listing database, is entitled to copyright protection as a collective work. Presumably, the 
scope of that copyright protection extends only to the unique format or arrangement itself and not also to the underlying 
works; however, if the copyright claimant also owns the copyright to the underlying work, then the copyright may extend to 
that as well.  
 
Requiring the names of component works’ authors is unsupported by statute or regulation. Under U.S. statute, a copyright 
application for an automated database must include the work’s author, title, and a “brief, general statement of the additional 
material covered by the copyright claim being registered.” 17 U.S.C. §409. Registration of automated databases is further 
governed by 37 C.F.R. §202.3, which makes no reference to and does not require identification of the authors of component 
works.  
 
Nonetheless, courts are currently split on the issue. Some courts have barred copyright infringement lawsuits pertaining to 
underlying component works for failure to comply with the pre-suit registration requirement when the application did not list 
the authors’ names. See e.g., Muench Photography, Inc. v. Houghton Mifflin Harcourt Publishing and R.R. Donnelley & Sons Com, 712 F. 
Supp. 2d 84, 94 (S.D.N.Y. 2010); Bean v. Houghton Mifflin Harcourt Publishing Co., 2010 WL 3168624, at *4 (D. Ariz. Aug. 10, 
2010).  Other courts have permitted such suits without identification of the authors of component works as long as the 
copyright owner of the collective work also owns the copyright to the component work. See, e.g., Craigslist v. 3Taps, 2013 WL 
181999 (N.D. Cal. April 30, 2013); Am. Inst. Of Physics v. Schwegman Lundberg & Woessner, P.A., 2012 WL 3799647 (D. Minn. 
July 2, 2012). 
 
Both the 4th and 9th Circuits have agreed with the latter, finding the approach to be more “consistent with the statutory and 
Regulatory scheme.” See Metropolitan Regional Information Systems, Inc. v. American Home Realty Network, Inc., 722 F.3d 591 (4th Cir. 
2013); Alaska Stock, LLC v. Houghton Mifflin Harcourt Publishing Company, et al., 747 F.3d 673 (9th Cir. 2014). Notably, the 
government itself has supported the positions of the 4th and 9th circuits in an amicus brief filed by the Department of Justice 
(DOJ) in the 9th Circuit. See Metropolitan Regional Information Systems, Inc., 722 F.3d at 598-599, n.10. The DOJ states in its amicus 
brief, “[i]f the author of a collective work is also the author of the component works, or if the authors of the component 
works, transfer all rights in the works to him, the author of the collective work may claim a copyright in the component works 
that make up the collective work,” even where the registration for the collective work fails to identify the author and title of 
each component work. Id. The DOJ’s position relies on the Copyright Office’s Circulars, in which “the Copyright Office has 
consistently taken the position that the registration of a collective work also registers any independently copyrightable works 
within the collective work – referred to here as ‘component works’ – in which the claimant owns all rights, even if the 
registration application does not specify the titles and authors of the component works.” Id. 
 
Policy considerations also support not requiring component authors’ names in collective work applications. As stated by the 
court in Metropolitan Regional Information Systems, Inc., “[a]dding impediments to automated database authors’ attempts to register 
their own component works conflicts with the general purpose of Section 409 to encourage prompt registration … and 
thwarts the specific goal embodied in Section 408 of easing the burden on group registrations.” Id. at 599.  
 


B. The Copyright Office should not delay application review and processing when the applicant chooses not to list the authors of component 
works in a compilation application. 
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The Copyright Office historically has not required that applicants list all authors of component works covered by a 
compilation copyright application. MLSs have reported to NAR, however, that applications pending before the Copyright 
Office have been delayed since the decision in Meunch, despite the split amongst courts, the DOJ position, and the policy 
considerations articulated above.  
 
Naming the authors of component works in order to extend copyright protection is a severe hardship for the real estate 
industry. Listing content, including photographs, is sourced from various authors. As previously explained, photographs are 
authored by home owners, agents, brokers, MLS employees or independent photographers. Photograph authors could number 
in the hundreds for an application for an update to an automated database. Moreover, while rights are properly conveyed to 
the copyright claimant, it may be difficult or impossible to ascertain the correct author for each component work.   
 
The Copyright Office’s position should align with and support the positions taken by the 4th and 9th Circuits and the DOJ in 
that author names for component works of compilations, including collective works, are not a prerequisite for copyright 
registration extending to the component works. 
 


2. The Copyright Office should ease restrictions on group registrations of photographs by permitting coverage 
of multi-authored works and longer publication ranges.  


 
Separate from the automated databases discussed in Section 1, the Copyright Office permits group registrations for up to 750 
published photographs. While the group registration option was a definite improvement over its absence, a further easing of 
the strict registration requirements would increase its usefulness as a protection tool to the real estate industry. 
 
The group registration option is available when (1) the copyright claimant in all of the photographs is the same; (2) the 
photographer of each photograph in the group is the same; and (3) the photographs in the group were published in the same 
year. If the photographs were published within three months of the date of application, then the application must state the 
range of publication dates. If the photographs were published longer than three months prior to application, then the 
publication date for each photograph must be included in the application materials.  
 
The fractured authorship of photographs within the real estate industry, as outlined herein, makes the group registration 
option of limited value to the industry. A brokerage could own the copyright in every photograph used for its property listings, 
which may range from several thousand for small brokerages to hundreds of thousands for large, multi-state brokerages. In 
virtually every case, those photographs were taken by numerous authors (e.g., a different author per property listing), and the 
group registration option will provide little or no benefit since most real estate uses will not qualify for such registration.  
Instead, the Copyright Office should promote a regulation that permits a copyright claimant to include photographs taken by 
different authors within a single group registration.  
 
Requiring the publication date for every photograph in a group registration if the application is not filed within three months 
of publication similarly undermines the value of group registrations. It is difficult to maintain the publication dates for large 
numbers of photographs, and the cost-benefit to maintaining those records may undermine the benefit of a copyright 
application. It forces applicants to potentially forego federal protection for those photographs with publication dates outside 
of a particular three-month range. Instead, the Copyright Office should simply require the claimant to include in the 
application the range of publication dates regardless of when the application is filed.  
 
3. The Copyright Office should improve the registration process by facilitating online processing and monitoring for 
all applications, increasing the maximum upload file size, and developing a more comprehensive online database of 
copyright records.  
 
NAR’s members and Boards have also experienced logistical issues with filing copyright applications.  
 
To remedy this problem, first, the Copyright Office should facilitate online filing and tracking of all applications. The 
Copyright Office’s eCO system, which is available for certain types of applications, simplifies the application process greatly. 
The Copyright Office should improve on the process by making the online application process available to all applicants, 
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including those applying for automated databases and group registrations. The ability to track applications and the status 
thereof through eCO would benefit all copyright applicants, especially those that file numerous applications.  
  
The Copyright Office should also increase the maximum upload file size to permit the submission of larger deposit copies 
online. In January 2015, the Copyright Office increased the maximum upload file size to 500MB. Photographs are often large 
digital files, however. The current size restriction still forces brokerages and MLSs to resize images or file paper applications, 
both of which are tedious and time consuming. The Copyright Office should therefore increase the maximum upload file size 
for copyright applications.   
 
Finally, the Copyright Office should develop a more robust online records database. NAR supports the Copyright Office’s 
Digitization and Public Access Project, as access to pre-1978 records online will be helpful to evidencing and confirming 
rights. NAR submits that access to published copyrighted works, such as the copyrighted text, copyrighted photographs, and 
images of copyrighted figures, or portions thereof, would also help confirm the existence of rights for particular works and the 
identity of owners and authors of such works.  
 
4. The Copyright Office can support anti-scraping efforts by supporting legislation allowing a right of non-exclusive 
licensees to sue for copyright infringement and increased statutory penalties for scraping. 
 


A. Non-exclusive licensees should have the right to seek remedies for copyright infringement. 
 
NAR members, boards, and MLSs own and operate thousands of websites displaying an aggregation of real property listings. 
Unfortunately, those websites are currently susceptible to being easily scraped and the scraped content used without 
permission by the wrongdoer. However, website owners must own the copyright in scraped content in order to bring a 
copyright infringement claim against the alleged scraper. See Nautical Solutions Marketing, Inc. v. Boats.com, No. 8:02 CV 760, 2004 
WL 783121 (M.D. Fla. April 1, 2004) at *2 (“NSM copied only the pictures and descriptions from Yachtworld.com’s yacht 
listings. Individual yacht brokers, not Yachtworld.com, own the copyright to these pictures and descriptions. Accordingly, 
NSM’s copying of the content fails to constitute an infringement of copyright against Boats.com”.). Thus, in the event a 
broker’s or MLS’s website is scraped, the broker or MLS cannot sue for copyright infringement of the underlying photographs 
unless they own or exclusively license the photographs. The licensor of the photographs could sue for infringement but may 
lack the incentive to do so if it has limited funds or a small number of its photographs were scraped. In the real estate industry, 
the website owner – the real estate professional or MLS – is the aggrieved party and the one best suited financially to enforce 
the copyrights. If a non-exclusive license permits the licensee to enforce against infringement, then U.S. law should recognize 
that the non-exclusive licensee has proper standing to enforce the copyright. With such standing, real estate professionals and 
MLSs will have an easier time enforcing against web scrapers and other later developed technology that extracts and filters 
website content.  The Copyright Office should promote adoption of legislation that would empower non-exclusive licensees 
to sue for copyright infringement.  
 


B. Increased statutory penalties will deter web scrapers.  
 
Unauthorized parties scrape websites using software that is freely available online and surprisingly easy to build with basic 
programming skills. When considering the low likelihood of “getting caught,” or of a copyright owner actually taking action, 
scrapers are not sufficiently deterred. Increased penalties for scraping, however, may deter would-be scrapers. For example, 
increased statutory damages based on the extent of the scraper’s activities, the number of copyrighted works scraped, and 
whether the website owner’s Terms of Use explicitly prohibit scraping may assist in deterring and decreasing scraping activity. 
Increased penalties would fit in well within the context of the Digital Millennium Copyright Act (“DMCA”), and NAR 
encourages the Copyright Office to consider and promote increased penalties for web scraping.  
 
5. The Copyright Office Should Support Standardized Copyright Management Information  
 
The DMCA prohibits intentional removal or alteration of copyright management information (CMI) that is conveyed in 
connection with a work. CMI includes the title of the work, the copyright notice, the author’s name, other identifying 
information about the author, the copyright owner’s name, other identifying information for the copyright owner, terms and 
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conditions for use of the work, and numbers or symbols on the work referring to this information. Removing this 
information - or knowingly distributing a work that has been scrubbed of correct CMI - is illegal under the DMCA. 
 
Once CMI is removed from a photograph, it is difficult and in some cases impossible to identify the appropriate person or 
entity to contact for permission purposes. Potential users of the work must choose between using the image and potentially  
 
facing copyright litigation and not using the work. Owners lose potential licensing fees. The public is harmed because the work 
is no longer available for authorized use. 
  
Since the properties of a digital file are not locked but rather easily modifiable using basic technology, CMI is often lost 
inadvertently. Photographs can be cropped, resized, and digitally modified/enhanced. Metadata can be stripped or revised. As 
a result, copyrighted photographs can appear to be freely available for use by anyone for any purpose. Or conscientious users 
may choose not to use orphaned works, and the owner, user, and public are subsequently harmed.  
 
Within the real estate industry, MLSs must ensure their database of property listings is easily accessible. Brokerages must 
ensure their websites are easily accessible and viewable by Internet users. Agents must ensure that their clients and potential 
clients may easily find them online and search for property listings. In light of the amount of data these websites and portals 
must host, and to ensure a robust and smooth viewing experience by the end user, resizing of photographs inadvertently 
results in removal of a photograph’s CMI. Such resizing may require stripping the metadata associated with the photograph, 
and although it is not intended to strip the CMI, it may inadvertently remove the CMI. 
 
Digital metadata lacks adequate international standards that ensure CMI remains in place and accurate. The Copyright Office 
should support and assist in the creation of a standardized formatting of CMI in photographs’ metadata, including field name 
labeling, mapping, synchronization and location. Standardizing CMI and its location within metadata can ensure that users do 
not inadvertently strip CMI from copyrighted photographs.  
 
We look forward to working with the Copyright Office as this proceeding moves forward..  


Sincerely, 


 
Chris Polychron 
2015 President, National Association of REALTORS® 








Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


July 22nd, 2015


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante & U.S. Copyright Office Staff: 


I'm an American visual artist living in Canada and I'm affected by the U.S. Copyright Law both in terms of 
works published in the U.S. and in terms of what I post on the internet. 


I'm writing to respond to the call for comments and, in particular, to express my concern about some of the 
proposed changes to the U.S. Copyright Act. I agree that copyright law needs to be revisited to take into 
account the challenges of the evolving digital environment and the changing needs of both copyright 
owners and consumers. What concerns me is the risk that certain kinds of changes could jeopardize the 
existing rights of artists, not only legalizing the kind of infringements that are now happening, but actually 
adding to the erosion of copyright protection through reclassifying certain works as Orphan Works.


Before I respond to the five questions you've asked, I'd like to address those additional concerns. 


I've been told that some lobbyists and corporation lawyers have claimed that once an artist's work has been 
published it has virtually no further commercial value and should therefore be available for use by the 
public. Let me dissect both parts of this damaging fallacy:


1.  Once an artist's work has been published it has virtually no further commercial value?


Nothing could be further from the truth. Here's why:


• Print-on-demand reproductions of my artwork are one of my sources of income. By definition, this 
is an ongoing venture, not a one-time printing. So “once it has been published” has no meaning, 
unless it refers to the online publication of the images in a web-based catalog from which customers 
choose and place their order. And if that's the meaning, then on the contrary, that online publication 
is the very means by which commercial value continues to be attached to the artwork.  


• Even in a one-time publication situation, like, say, the publication of a book of which I am the 
illustrator, the fact that the book will not be reprinted does not mean that I can no longer derive 
profit from my illustrations. On the contrary, now that the book is out of print, my illustrations are 
more available for me to use in other ways, such as for print-on-demand reproductions onto posters, 
T-shirts, mugs, etc.


• Does anyone really believe that cartoons of Mickey Mouse or Charlie Brown have virtually no 
further commercial value because they've already been published? It's not just because they're 
famous that they do. While fame certainly helps to increase commercial value, a work doesn't have 
to be that famous for the same principle to apply: the potential for commercial value is there before 
publication. Publication itself demonstrates commercial value, but certainly doesn't use it all up. 
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2. If a work has no commercial value, it should therefore be available for use by the public?


This “reasoning” contains no logic. Here's why:


• Any “use” the public can make of a work of art demonstrates by that very use that there is 
commercial value: the potential to sell the license to use that work to the person who wants to use it. 
Just because no one wants to pay for art or music or any other intellectual property anymore, 
everybody wants everything for free nowadays, doesn't mean that there is no commercial value to 
what they “want” to “use.” The public wanting to use an artist's work for free is not a good enough 
reason to pretend it has no commercial value. A work of art never loses commercial value. The 
question is simply to whom that value will be paid or given, or in the case of infringement, by 
whom it will be stolen.


• Commercial value is not the only thing that copyright law needs to protect. The right of the 
artist to decide what happens to their work is also a moral right. I don't want my children's book 
illustrations to be used in anti-gay propaganda (this actually happened, and I sent a cease-and-desist 
letter), or my nudes to be used in pornography. The public wanting to use an artist's work without 
permission is not a good enough reason to trample all over the artist's rights to decide when and 
where and how and by whom their own work gets used.


Let me turn now to the five specific questions you've asked. 


Monetizing and/or Licensing 


What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?
Current challenges: 


• Some publishers have unreasonable requirements that artists sign away their rights in order to be 
published. Aside from what it does to moral rights, this forbids other ways of monetizing or 
licensing the work.


• Freelancers are sometimes asked to sign contracts that treat their commissioned works as “work for 
hire” and thus hand over the copyright to the commissioning company. This, too, disallows further 
monetization or licensing by the creator.


• Among some businesses and non-profits, there is sometimes an attitude that creators should be 
happy to get paid in “exposure” rather than in financial compensation.


• Among some businesses, there can be an attitude of greed and exploitation whereby the focus is on 
them maximizing their profit, partly by minimizing their costs. Therefore such companies are often 
unwilling to pay for the artwork they need, and would rather find a loophole to exploit, or lobby to 
have the copyright law changed in their favor, than engage in ethical and equitable business 
practices with artists.


Challenges under certain potential changes in the law:


• I'm concerned that any changes that would make it difficult for me to control my own works (like a 
re-categorization of them as orphan works if a user allegedly can't find out that I'm the copyright 
owner) would transfer the monetization of my works to such a person and deprive me of benefiting 
financially myself.
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• If derivatives of such falsely orphaned works are allowed to be registered for copyright by such a 
person, then I would lose all other benefits of copyright as well.


Enforcement
What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?
Current challenges:


• It's the age of piracy – a combination of lack of copyright literacy, lack of scruples, ease of copying, 
and a mindset of entitlement and wanting everything digital to be free.


• Every digital 2D work is easy to copy and distribute, and most non-digital 2D works are easy to 
digitize.


Please note that when I list something as a challenge, it doesn't necessarily mean that I think 
the solution is to do the opposite. For instance, just because I'm saying that digital copying 
being easy makes enforcement more challenging, doesn't mean that I think the solution is to 
make copying hard. People will always find ways to circumvent technological measures, and 
there are legitimate reasons for copying as well. So it wouldn't help to make things harder for 
legitimate users. The solutions need to take all things into account, and one of the main ones 
needs to be education for greater copyright literacy so that people truly understand why 
copyright is a good thing and how infringement hurts not just the particular artist but also the 
whole culture.


• Too many consumers are uneducated about copyright. For example, if they can find it on Google 
Images they think it's in the public domain and available for them to use as they wish. 


• Even when consumers are aware that something is copyrighted, they're often unwilling to abide by 
the law. Many people just want everything to be immediate and cost-free: they don't want to take 
the time to find out who the creator is, where to get a hold of them, and actually contact them to 
request permission; and they don't want to pay a fee even if they do get permission.


• The internet is too vast to detect every instance of infringement. There are reverse image search 
services available (Google, TinEye, and others), but they can only reveal images they have indexed.


• It's virtually impossible to detect offline infringement. 


• It's difficult to prove infringement without registration, but currently prohibitively expensive to 
register.


• If a cease-and-desist letter proves insufficient, taking the violator to court is also prohibitively 
expensive for someone like myself who is not rich and famous.


• Some websites (like wallpart.com) exploit the tendency to infringe, by using image search engines 
like Google as their source of images to present for being printed (“Find and print your favorite 
images” - printing is done by the website's company, of course). They put the onus on the user not 
to infringe copyright but don't provide a way for customers to upload their own artwork, so they 
only print images taken from other websites. (Little do the buyers know that they can't just take an 
online image and expect it to print properly anyway. The web version resolution is too low for print 
quality. But there is no mention of this on the wallpart site.)


• Some websites (like pinterest.com) have ambiguous Terms of Service that are inadequate to protect 
copyright of user content, and in fact could encourage other users to infringe.
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• Some marketers, selling “how to make money online” types of info products, actually encourage 
users to interpret ambiguous Terms of Service like those of Pinterest as a license to use other users' 
content in any way they wish, on the basis that anyone who has uploaded their work to the site has 
agreed to the Terms, including the terms that appear to require creators to hand over all rights to 
other users, basically forfeiting their copyright to anything they upload (even though, elsewhere, 
Pinterest claims to be serious about copyright protection).


Challenges under certain potential changes in the law:


• If, under proposed changes, my works became re-categorized as orphaned because some user 
supposedly couldn't find out that I'm the copyright owner, I would not necessarily find out about it 
in a timely manner and, even once I did, would not be able to afford the cost of defending my 
copyright any more than I can afford to register each and every one of my works.


Registration
What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?
Current challenges:


• It's prohibitively expensive for an independent artist to pay a registration fee for each and every 
piece of work they've created. 


• I also understand that it's even more expensive if you want the registration to be retained by the 
Copyright Office for more than 10 years.


Challenges under certain potential changes in the law:


• I'm very concerned about the idea that protection of my copyright would be dependent on my work 
being registered, whether with the government or with some organization. If I'd have to pay a fee 
for each piece registered, I couldn't afford it, so it would amount to having no copyright at all. It 
would make copyright protection available only to the rich, and not to ordinary middle-class or 
lower-class artists who are already struggling financially as it is.


Legal Use
What are the most significant challenges or frustrations for those who wish to make legal use of  
photographs, graphic artworks, and/or illustrations?
Current challenges:


• It can be hard to know whether or not a particular piece is copyrighted, since sometimes works are 
distributed by third parties as public domain when they're actually not, and websites do not always 
provide credits even when they're not claiming the artwork is in the public domain.


• Google Images contributes to the ignorance and inadvertent infringement by not having a visibly 
clear enough way of presenting its “search by usage rights” options and its warnings about possible 
copyright. Not enough users realize that these options are there, and many think that anything that's 
on Google Images is public domain.


• If a book or magazine is out of print, the publisher has folded, and you're trying to track down the 
illustrator, all you have is a name. I'm not aware of any free registry in which artists could keep their 
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credits and contact information updated. It would make sense to me if the Copyright Office 
maintained such a database, free to both creators and users wishing to contact them for permissions.


Challenges under certain potential changes in the law:


• My concern is not about users who wish to make legal use of works through granted permissions. 
My concern is about any changes that would make it legal to use works without permission – for 
example, if a work is reclassified as orphaned. Under current copyright law, people have to wait for 
a number of decades after a creator's death before they can use the creator's works without 
permission. If I've understood the proposed changes correctly, it sounds like people would be 
allowed to bypass the permission-requesting process altogether, even while the creator was still 
alive, as long as they claim they've done a due diligence search for the creator and couldn't find 
them. Then, if the creator got wind of it and brought it to Small Claims Court, the infringer wouldn't 
even have to pay statutory damages and attorneys' fees, nor be given a permanent injunction against 
repeat offenses? That scenario would be very damaging to the artist's reputation, investment of time, 
money and energy, ability to protect their copyright, and ability to make a living.


Other Issues
What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act?


• In the age of the internet, every country's copyright law (and copyright culture) affects every creator 
on the planet. 


• I sincerely hope that any changes to the Copyright Act retain the mission to protect creators' rights 
and livelihoods, rather than encouraging and legalizing infringement.


Respectfully submitted,


Marian Buchanan


Freelance artist, illustrator, designer


U.S. citizen
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My name is Amy Willmuth and I am a fine artist recently graduated with a BFA with an 
emphasis in painting. I am a stay at home mom who sells art online to help provide extra 
income for my family.  
 


1. The most significant challenges related to monetizing and licensing photographs 
and artwork is the time it takes, and the fact that on a small scale it is easier for 
someone to take an image and use it however they want without paying and wait to 
see if they get caught.  
 


2. The most significant enforcement challenges art that images are easy to steal and 
hard to track down. I don’t have time to track down all the art of mine that may be 
being used. Additionally when I do it is hard to notify the people who are using it 
and get anything back. The cost of trying to be compensated for an infringement is 
more than could ever be gained by pursuing it. At least at this point in my career.  


 
 


3. The most significant registration challenges are the costs and time. I am a recently 
graduated student with my husband still in college and a child to take care of. I 
cannot afford to register all my photographs, paintings, sketches and graphic work 
even if it only cost pennies. At the same time I cannot afford not to distribute or 
display my work online because that is how I make contact with the people I sell 
work to and that income is needed. Additionally registering work takes away from 
the time I feel is best for creating art.  
 


4. The frustration for those who wish to make legal use of photographs is that they 
cost money and usually quite a bit compared to the relative ease of just taking the 
images and using them without contacting the person who created it. Additionally 
depending on how it was found they might not even know how to contact the 
person who created it.  


 
 


5. One other challenge is that a change in the copyright laws may put at risk the 
hundreds of images artists like myself have already put online. Just because they 
were not registered does not mean they did not take work and do not have value. If 
someone else is able to register them now and make a profit on work they didn’t 
create that would not be right.  
 
I need to keep the protection I have under the current copyright laws that when that 
work is created it is protected. I have spent years gaining the skills I have put hours 
into each work of art I create.  
 


 
 








AMY K I R K PAT R I C K F I N E A R T . COM
w a t e r c o l o r s


July 19, 2015


Maria Pallante
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, D.C. 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


FROM: Amy Kirkpatrick, Professional Artist


Dear Ms. Pallante and the Copyright Office Staff:


I am a professional artist with an expensive BFA art degree from Florida State University. I am very serious about my art and have 
made a living from my creative abilities since 1985. I made the switch from graphic design to fine art in 2006 and have been build-
ing my art catalog for licensing and print and currently have over 550 paintings. I have worked hard at branding and marketing my 
work and have been featured in multiple publications. 


My career as a professional artist is as important as any other career. The art I create sells products, inspires people to act, 
changes moods, and clarifies points of view. I pay a fortune in art supplies, software, and time and need to be fully compensated. 
I must maintain control of my creations so I can pay my bills as well as choose who can use them and how.  


I personally believe that orphan works should simply be “hands off” to anyone trying to use them without permission. Just be-
cause you can’t find who created it, accept that it still belongs to someone. If the artist of the orphan work can’t be found, hire an 
artist who can create something else. There are millions of us who’d be happy to oblige as we, too, must make a living. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/
or illustrations?


As a graphic designer, I generally “worked for hire” and copyright was not an issue. It’s entirely different as a fine artist. I sell 
and license my own prints and original works. Copycats and theft of artistic and intellectual property are a daily challenge for all 
artists. 


Licensing contracts that include wording that hands over copyright is becoming more common practice among retailers. Often, 
licensees are adding the verbage to hand over copyright ownership in a confidentiality agreement that can easily be misunder-
stood. This should be illegal. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


Personally, I’ve seen my art repainted in discount stores such as Marshalls, but I do not have the finances to hire a lawyer and 
go after the infringers. I looked all over the copied art but they had no markings of a company or where it came from other than 
“made in China.” They were not prints of my actual paintings but it was obvious to me that someone had repainted my paintings. 
This should be illegal.







3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


I have registered a lot of my art with the copyright office. The biggest challenge was figuring out how to register it. It 
took hours of watching the videos and then I still had to ask questions. Other than that, time and money are a chal-
lenge. Creating art is time consuming. Finding buyers is time consuming. Paying for everything involved such as 
supplies, computers, software, scanners, education, etc. costs a fortune. To register with the copyright office is simply 
another expense in time and money.  


4. What are the most significant challenges or frustrations for those who wish to make legal use of photo-
graphs, graphic art works, and/or illustrations?


Probably, their biggest challenge is understanding that art is a career. It’s how we make a living and we must charge 
according to our time and expenses. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act?


To this point, it has been a comfort knowing that we own our art upon creation and for 70 years after death. Art is a 
career. We don’t make it to give it away. We don’t create it for the benefit of the world. We make it under our basic right 
to make a living under the Constitution. 


6. What are the most significant challenges artists would face if these new copyright proposals become law?


I fear what would happen. The thought of losing my inherent right to my creative property infringes on my right to make 
a living. Current theft is bad enough, but to have anyone try to actually change the laws so they can use it legally 
without paying for it, well, it is beyond belief. Why should anyone be able to take my art, erase my name, claim it’s an 
orphan work, and sell it. Privatizing copyrights WILL become another Enron disaster! Greed and theft. Artists are peo-
ple who should be valued and protected to create. The world would be very dark without us. 


Sincerely,


Amy Kirkpatrick
Carlsbad, California








1.July 15, 2015 


2.Maria Pallante 
3.Register of Copyrights 
4.U.S. Copyright Office 
5.101 Independence Ave. S.E. 
6.Washington, DC 20559-6000 
7. 
8.RE: Notice of Inquiry, Copyright Office, Library of Congress  
9.Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
10. 
Dear Ms. Pallante and the Copyright Office Staff: 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  The mounting competition from large 
clearing houses of artwork, which are increasingly easily accessible online, that are pricing 
images far below the cost, to the artist, of the time and labor it takes to produce the painting 
or illustration. This makes it increasingly harder to generate a living income from the art itself. 


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  Given the challenges that already exist for us to make a living from our 
paintings and drawings, most of us really cannot afford to pay for a lawyer to prosecute a 
copyright  infringement. As the copyright laws are today, we can still have some control over 
how our images are used in the future,  even if some person, corporation or company 
removed  credit from the artwork to use it in a report. However, under the proposed orphan 
artwork rule, anyone can use the artwork for their own purposes if they find it without credit,  
and our damages are limited to whatever the small claims court decides, and will not even 
begin to touch the profit margin of some company that didn't even bother to find out who did 
the artwork. 


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  All of the time it would take to locate, unframe, photograph, crop, color-
correct, keyword, catalog, and return each of the paintings to it's frames and/or present 
owners. All of this extra, unpaid work would take time away from creating the art, which we 
will no longer be able to get as much income from, because it will be far easier for others to 
just copy and paste all or part of our work into whatever ad or merchandise they want, without 
even having to search for who created it in the first place. I agree with illustrator Brad Holland 
when he writes;  “The best solution for artists would NOT be to re-introduce registration, but to 
do away with it entirely, as has been done with copyright registration in the rest of the world. 


4.What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? The requirement to credit the 
creator of the photographs, illustrations or paintings in any research we do for a blog, report, 
or article, or samples or adaptations of other artists work in our own, is completely fair. It 
should be left in place. 


5.What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?    The Copyright Office's 2015 
Report claims that there is already a "credible" visual arts registry that "functions as a 'hub' 







connecting registries in eighty-eight countries, and provides both literal and image-based 
searches." Given the amount of time and resources it would take to track down all of the 
creators of all of the art, and verify that it was never registered, or that the copyright had 
expired, this “credible visual arts registry” is an impossibility. The only way this claim could 
possibly be made is if you were going to call the entirety of the internet your “visual arts 
registry”, and we all know there is an awful lot of unverified, even unreliable information on the 
internet.  Also, there has already been a massive amount of secondary licensing of artwork in 
the reprographics rights markets, for 30 years, with revenues of about 300 million dollars 
anually. In other countries, artists receive an avarage of 15% of those revenues, but in 
America, we artists, who spend real hours in real labor creating this original art, have never 
even heard of these rights.  This new copyright law would make this grave injustice, 
perpetrated on us by the reprographics industry, a permanent law. 


As an emerging artist trying to create a living form the time and work involved in creating art, I 
strongly oppose any efforts to create and pass any bill that resembles the Shawn Bentley 
Orphan Works act of 2008. 


To create a more fair and supportive system for art in this country, Congressman Jerrold 
Nadler has proposed American Royalties Too (ART) Act of 2015. This bill contains a provision 
to create an honest visiual arts collecting society that would begin returning lost royalties to 
artists. We need to bring transparency, accountability and justice to artists' secondary 
licensing rights, and I thank the Copyright Office for recommending this bill to Congress. 


However, I would go further and ask that reprographics companies be required by law to 
inform artists of the rights to secondary licensing that they have been hiding from us for so 
long.  We should also require them to distribute a fair portion of those secondary licensing 
royalties (15%) to the artists. 


 


Sincerely, 


Rhoda Winters 
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July 20, 2015


LIBRARY OF CONGRESS 


Copyright Office


[Docket No. 2015–01] 


Copyright Protection for Certain Visual Works


Notice of Inquiry


Comments Submitted by the Graphic Artists Guild, Inc. 


By electronic filing


Re: Federal Register / Vol. 80, No. 79 / Friday, April 24, 2015 / Notices


INTRODUCTION


The Graphic Artists Guild would like to thank the Copyright Office for addressing so 


many concerns specific to visual works and visual creators. We are grateful for this 


unique opportunity to offer our opinions and suggestions.


Ms. Maria Pallante and the Copyright Office staff have done tremendous work to 


modernize the Copyright Office since Ms. Pallante became Register four years ago. 


We appreciate the new rulemaking documents and all of the updates and additional 


information now available on the website. We look forward to more changes and 


modernization of the Office that will better enable the Copyright Office to fulfill its 


directive to benefit all Americans, and improve the daily work and tasks of the staff. 


The Guild supports the staffing requests, technology requests, and administration 


changes recommended by Register of Copyrights Maria Pallante in her Statement to 


the Committee On The Judiciary, U.S. House Of Representatives, titled “The Register’s 


Perspective On Copyright Review” on April 29, 2015.1


The Guild supports Register Pallante’s call for an independent Copyright Office, separate 
1  http://judiciary.house.gov/_cache/files/1c82a3a6-3b1b-4a51-b212-281454d1e56e/written-testimo-
ny-of-register-maria-a-pallante.pdf
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from the Library of Congress. We understand that this will facilitate the modernization 


of the Copyright Office, enable the Copyright Office to control its own budget and seek 


funding as needed directly from Congress, and make necessary changes more quickly 


and without the bureaucratic oversight procedures that have encumbered the Copyright 


Office in the past.


All of the following comments and suggestions made by the Graphic Artists Guild in 


response to these Subjects of Inquiry of the Copyright Protection for Certain Visual Works 


necessitate the changes and modernization of the US Copyright Office.


Visual art organizations, including the Graphic Artists Guild (GAG), American Society of 


Media Photographers (ASMP), Digital Media Licensing Association (DMLA), Professional 


Photographers of America (PPA), North American Nature Photography Association 


(NANPA), National Press Photographers Association (NPPA), and the American 


Photographic Artists (APA) have formed an ad hoc committee to work on these issues 


and other legislative issues of concern to visual creators. Although we are filing individual 


Comment Letters, we share the common goal of working together to address the 


economic, marketplace, and legal concerns of visual creators. The Graphic Artists Guild 


supports their comments and suggestions, as well.


SUBJECTS OF INQUIRY


1. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations?


Infringement Online


The single most significant challenge that graphic artists and illustrators face to generating 


income from our images in the 21stCentury is infringing and unauthorized use of our work 


on the Internet. This includes unauthorized copying of our images that we or our clients 


have intentionally and lawfully posted or displayed on websites. Images that are lawfully 


displayed or reproduced in other media, including digital media, are digitized (by scanning 


or photographing) and reproduced without authorization on the Internet as well. 


Once our images are posted online, whether authorized or not, they are easily copied 







3


and infringed by an unlimited number of people around the world and there is nothing 


that rightsholders can do to prevent this.


Work Made for Hire 


It has become increasingly common in business for our clients — who are not our 


employers — to insist on Work Made For Hire [WMFH] or all-rights, in all media, “in 


perpetuity” contracts, the most unjust result for authors and creators of the 1976 Act. 


In lieu of a WMFH condition, the client company will instead demand an assignment 


of copyright to the company, even when the client intends to use the work for only a 


limited time.  Corporate acquisitions in publishing and media industries have resulted 


in conglomerates that own a huge number of publications, production companies, 


subsidiaries and outlets which use a master contract for all that is non-negotiable. We 


see the same standardized clauses turning up again and again, as companies copy these 


terms from each other, often without even understanding what WMFH is, what licensing 


is, or why it is unnecessary for them to own the copyright to an image that they have no 


intention of using for a long time. The fee offered is typically the same fee that would be 


paid for one-time use, not a higher fee commensurate with the unlimited exclusive usage 


of a buyout of copyright.


Stock Image Websites and Design Mills


The new business models of digital technology have driven the price of images down. 


Public domain, copyright-free stock images have been around for a long time.  Published 


in books available from type houses, “clip art” has been available to the public for well 


over a hundred years. Digital stock images appeared about the same time as graphic 


software for the computer. Once the Internet improved the display and electronic 


transfer of large image files, royalty-free image businesses quickly sprung up on the Web.


Logo and website design mills have also proliferated online.  Some offer design templates. 


Some facilitate the commission of speculative design work from many independent 


contractor creatives using Work Made For Hire contracts. These logo or design mill 


Web businesses are the interface between the designer and the client and basically 


manage the business aspects of the project, such as the agreement, job tracking, billing, 
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and payment. Copyright is always taken by the client. Sole proprietors, small and larger 


studio businesses alike, are competing with lower prices than we’ve ever charged in 


the past. Designers and graphic artists have lost most of our business to these business 


models.


It has been observed that often the “designers” who participate in American online logo 


mills with American clientele live in developing countries. Some of these “designers” 


are minors (teenagers). Undoubtedly they may not find the pay rate low. There is 


also concern that “designers” in countries outside of North America and Europe may 


be totally unaware of copyright and trademark law in general and U.S. Copyright and 


Trademark Law in particular. There is serious risk that designs produced by these people 


may include infringed copyrighted images owned by others, or logos already trademarked 


in the U.S.  If an American rights holder were to discover infringing use in a logo created 


by a foreign national through an online logo mill and took legal action against the business 


for which the logo was created, that business would have no legal recourse against the 


“designer.”


Identifying Metadata Stripped From Images


Some social media websites strip identifying metadata included in digital image files, 


including; metadata embedded by the graphic software in which the image was created; 


metadata embedded by the digital camera; and metadata added by the rights holder. 


When a user copies an image displayed online with metadata and then uploads it to social 


media, that identifying metadata is lost in the copy of the image. This inadvertently creates 


orphaned copies of that image.  Subsequent viewers and users who copy that image 


cannot identify the rights holder or licensing information that had been embedded in the 


original digital image, making it difficult if not impossible for users to lawfully license use of 


the image.


Unlicensed Use In The Academic Sector That Is Not Allowed As Fair Use


Educators and administrators alike, in educational facilities both public and private (and 


religious), ranging from preschool though universities and private professional training 


programs don’t understand the parameters and allowances of fair use of copyrighted 
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works for “educational purposes.”  There is a broad misunderstanding that any 


educational facility may use copyrighted works without permission and for free under fair 


use.  It is very commonplace for educational facilities and educators to make infringing use 


of copyrighted works for purposes that are not educational.


Now that computer technology and Internet access is commonplace in American 


classrooms, unauthorized use of whole, entire copyrighted works available online and 


in digital format has become a standard in the educational setting.  Administrators and 


teachers choose to make unauthorized use of entire, completely digitized works rather 


than licensing their use. They may not know or understand that the works should be 


licensed, or they don’t know how to go about licensing use.  In some circumstances, 


there is a deliberate decision to not license the use as a cost-saving measure for the 


educational institution.


There is an increasing demand from the academic sector to expand fair use in all manner 


and uses by academic institutions.  Some claim this is necessary to benefit the education 


of our children, others claim that the costs of licensing copyrighted works, producing 


textbooks and instructional materials containing images is too high, and others see the 


expense of purchasing instructional materials as a significant factor in the rising cost of 


education.


The European Commission is seeking to expand Fair Use/Fair Dealing along the lines of 


the 2010 Bill C-32 change in Canadian Copyright Law. Bill C-32 pretty much blew the 


roof off fair dealing for educational purposes, and Canadian educational publishers and 


authors/creators have already taken a big hit.


The College Art Association has cited that academics authoring educational books within 


the scope of their academic employment are complaining about the high cost of licensing 


images for their books, especially if they project a relatively small market for their book 


(small distribution). These academic authors want to reproduce copyrighted images 


without paying for licensing under fair use.  Licensing reproduction of an image in a book 


(printed book or eBook) has always been a customary business practice in the publishing 


industry. The type or purpose of the book is irrelevant.  An author must license 


reproduction rights from the rightsholder or visual creator whether he/she is creating a 


work of fiction, non-fiction, or an educational book such as a text book. Licensing images 


for reproduction in educational materials is standard industry practice for textbook 


publishers. An academic who is creating an analytical book of commentary should not 
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be permitted to reproduce images without permission.  We assert that is not a valid 


“educational” fair use exception. 


ANY book could be used for educational purposes. Of course books about art, 


photography and many other subject matters (e.g. travel, medical instruction, and 


horticulture) may include many images; obtaining permission and paying licensing fees is 


the inherent cost of creating those types of books.  It’s up to the author to negotiate fees 


with the rightsholders of the images, and it is possible that under certain circumstances 


the rightsholder may allow reproduction for free.  But allowing any and all use in 


instructional or educational materials to be free under fair use guts the livelihoods of 


authors and creators.


Academic authors are also seeking expansion of fair use allowance for the reproduction 


of previously unpublished images in the educational and commentary publications they 


are creating. They argue that the previously unpublished images have no value because 


they have never been sold in the marketplace, and therefore should not require licensing. 


We’ve heard this same argument regarding the status and value of unpublished allegedly 


orphaned visual works in the past. Visual creators create many, many visual works; not 


every image we create is commissioned by a client for a determined fee and prompt 


publication or distribution.  Many visual works are created that are not used immediately 


in the marketplace until the occasion arises that someone wants to use them; at that 


point they have monetary value in the marketplace. 


An artist may create many images that are not published.  Someday, an author or 


historian or scholar may decide to make a book about an historical event and will want 


to include the full scope of relevant images, including works previously not exhibited, 


published or distributed.  At that moment, all of those unpublished works have value in 


the marketplace.  Some of those works may be orphan works, but that doesn’t negate 


their value in the marketplace once a demand exists.


When a visual work is used for educational purposes, usually the entire image is used. 


Unlike a literary work which may be excerpted to suit the required curricula content, 


portions of images are not used. The intrinsic value of many educational materials is 


entirely dependent on the images they contain (illustrations, graphics and photographs).


A big factor of the attitude in education concerning allowing any educational use for free 


as fair use is the notion that digital files of works cost nothing.  People perceive cost of 
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production and monetary value in printed, tangible copies; they understand that it costs 


money to print a book, or make a film copy or DVD copy because the paper, cardboard, 


ink and disk/case cost money.  But emailing or downloading a digital file doesn’t involve 


any tangible materials or postage, so why shouldn’t that be free?  Schools at all levels are 


looking to cut the cost of education, and it seems to administrators, students and parents, 


that eliminating buying textbooks or motion pictures when digital versions exist is an 


easy way to eliminate that cost. There is a total absence of awareness that people (and 


publishers) create these works for a living.


Another way the education industry is seeking to cut costs is to increase online 


education.  Depending on the course and how the professor/teacher sets up the 


assignments and grading, far more students can enroll in an online course — possibly 


even unlimited enrollment — than can fit in a classroom; and no requirement of 


classroom space. One adjunct teacher [an independent contractor with no benefits or 


job security] can be paid $3,700 or less to teach an online course with larger enrollment 


than an in-person course.  All of the content is provided to the students online in digital 


format, and no one is overseeing what is used or whether a license is obtained.


This is occurring at both non-profit public and private 2-year and 4-year colleges, as 


well as for-profit private technical/vocational schools. The two intranet browsers most 


popular for online courses are Blackboard and Moodle. The browser and all content 


are hosted on the institution’s servers.  Students who enroll in a course, teachers and 


administrators are given access to the course. The user logs in with their username 


& password, and can access the courses they are enrolled in. The teacher can upload 


ANY digital file to the course webpage (on the institution’s server), or link to a file on 


the instructor’s hard drive, or link to any webpage. The storage space is enormous; it’s 


no problem to upload an entire book, image files, an entire video, or music files.  Entire 


works are made available to all the students.  Nobody is checking what’s uploaded for 


proper license.  At the end of a semester, the institution’s IT department archives the 


entire online course [all content], including any digital works the teacher has uploaded, 


and that archive lives on the institution’s server indefinitely. The browser can [and is 


supposed to] be set to archive/backup each course weekly in case of crashes, so multiple 


copies are made and stored by the school.  Archived courses can be restored at any time 


by subsequent professors.  Even if someone did license a work for one semester for a 


specific number of students, the school will continue to make that work available every 


semester that class offered, and any user can download any file from the browser.
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As online education and virtual schools increase, educational organizations are going to 


continue to push for expansions in fair use of digital works for education. We need to call 


attention to this now and set limits before all of the horses are out of the barn.


Millions of Americans — individuals, small and large businesses — create copyrighted 


works intended for educational purposes. This includes writers, illustrators, graphic 


artists, photographers, filmmakers, composers and songwriters, musicians, software 


developers, and publishers. We earn our living from the licensing and sale of our works 


for educational use to educational facilities, to teachers, and directly to students of all 


ages.  Our works are licensed and sold to educational institutions, teachers and students 


in a variety of media including in print, on digital media, and online.  Depending upon the 


course curricula and what a teacher or professor chooses to teach, just about anything 


could be used for educational purposes.  If we don’t get paid for our work, we’re going to 


stop producing the work.


Google Image Search 


Google Image Search, as functionality exists in 2015, shows just the image but does not 


immediately bring the viewer to the website where the image is hosted. This functionality 


makes it too easy for a viewer to just copy the image rather than license use, which 


would require an extra step to go to the hosting website.


2. What are the most significant enforcement challenges for photographers, 


graphic artists, and/or illustrators?


Most Images Aren’t Registered


Responses to the Graphic Artists Guild’s 2012 online national survey2 documented that 


60.9% of graphic artists (including illustrators) and photographers had never registered 


any of their images. 27.7% of respondents agreed with the statement “It doesn’t effectively 


protect my rights, so why bother?”


2   Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012).
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 The online national survey also documented the occurrences of infringement of visual 


works, and the difficulties of the current legal system that visual creators experience 


in the U.S. 60.1% of respondents reported to have had their work infringed by another 


person or business.3


The two most common sources from which infringed works were copied were from a 


printed piece (including a photographic print) and from the Internet (the creator’s own 


website, or the creator’s work on another website). The majority of the infringing uses 


were for commercial, for-profit purposes, including display or promotional use that 


should be licensed. This indicates that visual creators are suffering a substantial incidence 


of unauthorized use of their works, resulting in significant loss of income and possible 


violations of licensing agreements between the creator and legitimately authorized 


licensees.


Considering the vast number of images created each year by just professional graphic 


artists, illustrators and photographers in the U.S., if we were to register all of these works 


as VA, it would overwhelm the Copyright Office registration system.  Compelling visual 


creators to register all works is not necessarily a solution unless the Copyright Office is 


able to process an exponential increase in registrations every year.


When queried “If the Copyright Office established an alternate dispute resolution for small-


amount copyright infringement cases… would you be more likely to register your work with the 


U.S. Copyright Office?” 64.5% of graphic artists and photographers responded “yes,” and 


29.9% responded “maybe.”4


Solutions:


•	 The Graphic Artists Guild would like a new ruling to allow Group registration for 


illustration and graphic design; for all visual works, not just photographs.


•	 Visual creators would register more works if we were permitted annual “bulk” 


registration.  We would consider tiered scale of registration rates for particular 


quantities of visual works.


3   Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012), Survey Question 10.
4   Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012), Survey Question 11.
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•	 Registration would also be facilitated by eliminating the published and unpublished 


designation and the need to submit physical samples of the work being registered. 


Submitting electronic files would not only streamline registration, it would also 


allow the Copyright Office to keep the files rather than destroying or discarding 


the physical sample deposit copies.


Enforcement Against Infringers Is Often Impossible


Enforcement of unauthorized use against an infringer is realistically impossible for most 


independent individual creators and small business rightsholders.  According to the 


Guild’s 2012 national survey, even when registered work was infringed, 44% of creators 


were told that the legal costs would be more than the damages.5


Intellectual property attorneys typically estimate that a straight-forward copyright 


infringement lawsuit would easily cost more than $30,000 in attorney’s fees.6  This far 


exceeds the actual damages in most infringements of visual works.  Even the cost to 


pay an attorney to write a Cease & Desist or Demand letter often exceeds the actual 


damages or loss of licensing fee for most infringing use of images, especially online 


infringement. 


Some users deliberately infringe because they know legal costs of enforcement are too 


high for visual creators to take action. They know they can ignore even a Cease & Desist 


letter because creators cannot afford further legal action in many circumstances.


Solution:


•	 The Graphic Artists Guild supports the creation of an alternate dispute resolution, 


small value copyright infringement court within the Federal district court system 


so that rights holders can take meaningful action against infringers.  [Small Value 


Copyright Claims Court]


5   Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012), Survey Question 18.
6   ABA-IPL section, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies for 
Small Copyright Claims: Additional Comments  [Docket No. 2011–10], 2012) http://www.copyright.gov/
docs/smallclaims/comments/noi_10112012/ABA_IPL.pdf



http://www.copyright.gov/docs/smallclaims/comments/noi_10112012/ABA_IPL.pdf

http://www.copyright.gov/docs/smallclaims/comments/noi_10112012/ABA_IPL.pdf
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•	 Incentivize those accused of infringement to participate in ADR by adding 


increased damages/penalties if infringers opt out of Small Value Copyright Claims 


Court and want to have the case heard in Federal Court instead. 


Public Misconception About Copyright and the Internet


Many people mistakenly believe that images on the Internet are “public domain” or “free.” 


They have heard the term “public domain,” and without knowledge of the legal definition 


confuse public accessibility with “public domain,” especially if they don’t see a clear 


copyright symbol or copyright notice next to the image.  Some people also confuse the 


First Amendment right to free speech with their concept of free speech on the Internet, 


and therefore presume that copyright protection does not apply to anything posted on 


the Internet.  Some people also presume that if an image was protected by copyright, that 


somehow they would not be allowed to copy the image from the Internet (mouse right-


click and “save as” command). 


In reality, our work can be infringed as soon as it is posted on the Internet regardless of 


whether it is registered or we have added identifying and licensing metadata to the image.  


And every copy of a digital image is exactly the same and of the same quality as the 


original; there is no degradation of quality and the copy is impossible to tell apart from 


the original.


Solutions:


•	 For images displayed on the Internet, it would be very helpful to require 


information of ownership attached to images to function as a pop-up when the 


image is clicked on.


•	 More education for the public about copyright from the Copyright Office.


DMCA Takedown Notices Are Ineffective


Web hosts often ignore DMCA Takedown notices, or the image is reposted again by the 


infringer after removal. The DMCA Takedown is completely unenforceable if the website 


has a foreign host.
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Solution:


•	 We urge a revision of the DMCA Takedown to “Takedown and stay down.”  


Once a host is notified, they should be prohibited from reposting the copyrighted 


work unless they receive express permission or license from the rights holder. 


Customary Use in the Marketplace Creates Orphan Works


There are many typical uses of images in the marketplace where the image is reproduced 


without any identification of the creator or rightsholder.  If an image is used in print, for 


example on product packaging, on textiles, or in advertising, it is not customary to include 


identification of the rights holder. These images inadvertently become orphaned as soon 


as they are distributed in the marketplace simply because anyone who may seek to license 


the image cannot identify the rightsholder. This is just the nature of that commercial use. 


However, visual creators currently suffer the inability to pursue infringers, and may risk 


having these images deemed orphans in future orphan works legislation.


Sometimes even authorized users and licensees will remove identifying metadata from 


our digital works, either deliberately or inadvertently, or reproduce our images without 


proper attribution thus creating orphan works.


Solution: 


•	 Small Value Copyright Claims Court


3. What are the most significant registration challenges for photographers, 


graphic artists, and/or illustrators?


Graphic Artists Guild’s 2012 online national survey for Small Value Copyright Claims 


included a number questions about registration. Of the 60.9% of graphic artists (including 


illustrators) and photographers who responded said that they had never registered any of 


their works,7 the five most significant reasons were:


a. 49.9% responded to “I know I should, but I don’t get around to doing it”
7 Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012), Survey Question 7.
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b. 41.5% responded to “I don’t understand how/don’t I need to pay a lawyer to do it?”


c. 36.4% responded to “It costs too much”


d. 27.7% responded to “It doesn’t effectively protect my rights, so why bother?”


e. 18.4% responded to “The form/registration is too difficult”


Of those 39.1% who had registered works with the Copyright Office, only 42.6% of those 


people responded that they had used online registration at the U.S. Copyright Office web 


site (eCO) [as of 2012].8


a. Visual Creators Don’t Understand Copyright Registration


Clearly, a significant number of visual creators either don’t know that they can register 


online, or don’t know that they can register their work themselves and they don’t need 


to pay an attorney to file registration for them. 


Some visual creators don’t understand legal advantages to registration. They may know 


that registration is not required, and that they claim copyright ownership to their work 


when they create it. They may think that registration is unnecessary because they are not 


aware of their advantages if they register their works before an infringement occurs.


b. Enforcing Infringements of Low-Value Damages Is Impossible


Visual creators know that they cannot afford legal action for infringement even if their 


work is registered if the actual damages are relatively low or all they want is injunctive 


relief or the removal of a display.


c. The Copyright Registration Procedure Is Impractical For Visual 


Creators In The 21st Century


Visual artists need group registration to accommodate the volume of graphic art and 


illustration created with digital media.  We need a simple procedure for mass registration 


of visual works at a reasonable price with real protection of the individual works included 
8 Graphic Artists Guild, (Comment Letter for the second Small Claims Notice of Inquiry, Remedies 
for Small Copyright Claims: Additional Comments [Docket No. 2011–10], submitted to the US Copyright 
Office 2012), Survey Question 8.
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in a collection valued individually for statutory damages, or group registration for all types 


of visual works.


Online registration is absolutely necessary, and clearly many visual creators are using 


eCO.  However, not enough do. The Guild has been told by graphic artists, Web 


designers and illustrators that eCO is badly designed and confusing to use. This is largely 


due to particular requirements of registration that is confusing or impractical for visual 


creators.


(a) The deposit requirement is a burden;


•	 The description of the deposit requirements in §202.20 doesn’t make sense 


to the way graphic artists and illustrators create works and how the works 


are used in the contemporary marketplace and on the Internet.


(b) Professional visual creators make too many images.  It would be too time 


consuming and costly to register everything and the volume of registrations 


would overwhelm the Copyright Office. We ask the Copyright Office to consider 


dropping the registration requirement prior to infringement as a condition for 


statutory damages.


•	 It is impossible for highly productive creators who create lower value 


works. In some instances, the cost of registration is higher than what the 


works are licensed for.


•	 This deposit requirement is a burden, often impractical, and sometimes not 


possible for visual creators: 


i. §202.20   Deposit of copies and phonorecords for copyright 


registration. (b) Definitions. For the purposes of this section:


ii. (1) The best edition of a work has the meaning set forth in §202.19(b)


(1). For purposes of this section, if a work is first published in both hard 


copy, i.e., in a physically tangible format, and also in an electronic format, 


the current Library of Congress Best Edition Statement requirements 


pertaining to the hard copy format apply.


(c) The descriptions of what is applicable for a deposit copy doesn’t make sense 


to visual creators depending upon how an image is used, especially in a 
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digital environment and when an image is multipurposed in different media 


simultaneously in the marketplace.


(d) Date of publication is problematic for Visual Art, especially for group registrations.


(e) Distinguishing between published and unpublished works is completely impractical 


and confusing for visual creators in the 21st Century. 


•	 Differentiating published and unpublished works is a throwback from 1909 


Act when works were copied and published in print media only. This 


differentiation is not applicable to digital technology and the Internet.


•	 Even the Copyright Office cannot establish a clear definition for all uses 


of visual works. The Copyright Office has not provided clear definition of 


whether display on the Internet is considered “publication.”


•	 Most visual creators consider making their work available to the public 


by display — such as posting it on a website, in a gallery or exhibit, or 


anywhere else where the work is accessible or visible to the public — to 


be publication. Images are easily infringed from the Internet, or by a viewer 


who scans or photographs the image.  We differentiate our decision to 


keep some works from public view as unpublished.


•	 Often visual creators don’t know when our work will be “published” 


by our clients, and there may be a long delay between submission of 


production-ready art and actual use in the marketplace.


•	 Separating published from unpublished images isn’t practical for graphic 


artists and illustrators when we want to register all images created for 


a client/job/project.  Sometimes we don’t know which images will be 


published, produced or used.


•	 There is considerable real incidence of unauthorized use by clients of 


art/designs in digital working files and early versions submitted to clients 


during the working process.


(f) The digital deposits of visual works are not compiled in a searchable image 


database, or available for view when someone views the registration records.
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Solutions:


•	 Eliminate the distinction between published and unpublished works.


•	 Change the deposit requirements for Visual Art.


•	 Instead of submitting “best edition” physical copies of visual work, we suggest 


requiring creators to submit a digital thumbnail or low resolution image, not 


unlike proof sheets, rather than a physical printed sample book, magazine, etc. 


The Copyright Office could keep and file electronic copies with each registration 


recordation and build a searchable image database of VA.


•	 Allow for group registration of all visual works, not just photographs.


•	 Allow for annual “bulk” registration fees.


•	 Redesign the eCO website and user interface.


4. What are the most significant challenges or frustrations for those who wish 


to make legal use of photographs, graphic art works, and/or illustrations?


a. Allegedly “Orphaned” Visual Works


Images are often inadvertently orphaned when metadata ID is stripped, or the work is 


reproduced or displayed without the rightsholder’s name.  This makes it nearly impossible 


for users to identify rightsholders to license use.


b. Users Are Unaware of Metadata in Digital Images


Many users don’t know to look for metadata ID, that PLUS exists, or a digital watermark 


(such as Digimarc) in a digital image.  This includes images that users find on social media.


c. Misconceptions About Fair Use


Many Americans are confused or misunderstand what qualifies as fair use.  The most 


common misconceptions of allowable use under fair use include:


•	 Display of the image only, without making physical reproductions (including online 


display).
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•	 Use, reproduction and distribution for free; without selling the image/


reproduction.


•	 Any use by a non-profit entity or organization, including use on the website and 


electronic communications.


•	 Any use by a charity, including use on the website and electronic communications.


•	 Any use by a religious organization, including use on the website and electronic 


communications.


•	 Any use by an educational facility or for an event/activity held on the 


premises of an educational facility, including use on the website and electronic 


communications.


•	 Unauthorized display or reproduction of an image is acceptable under fair use as 


long as attribution to the creator made (citation of credit).


•	 Misconception that there is some specific amount of an image (or other work) 


that may be used or reproduced without licensing or permission.


The Graphic Artists Guild has produced a White Paper informational pamphlet about 


these misconceptions titled Copyright Myths based on a compilation of actual questions 


artists and users have asked us over the years.9


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright 


Act?


There are fair use issues regarding visual works that the Guild finds problematic and 


would like to see addressed.


a. Definition of Transformation Regarding the Doctrine of Fair Use


The concept and interpretation of “transformation” under the Doctrine of Fair Use as it 


applies to visual works created as derivative works from another original visual work has 


taken on a new and nuanced definition in recent court decisions. Until fairly recently, a 


9  “Copyright Myths” is available as a free download on the Graphic Artists Guild website https://
graphicartistsguild.org/tools_resources/copyright-myths



https://graphicartistsguild.org/tools_resources/copyright-myths

https://graphicartistsguild.org/tools_resources/copyright-myths
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secondary visual creator necessarily had to use only a portion of an original visual work, 


or change the original visual work to the extent that the secondary visual creator added 


a considerable amount of his or her own creative originality to the derivative work he or 


she created to be considered a fair use and not a simple infringement. 


There has been recent fair use cases where the secondary visual creator used the entire 


original work in their derivative work(s), but the derivative work(s) were created in a 


different medium, or different context or displayed to a different audience (e.g. Cariou 


v. Prince, Seltzer v. Green Day).  Those two cases are examples of an image being copied 


and recreated from a photograph to a painting, or from a poster or illustration to a 


projection. 


Does the term “transformation” under copyright law mean transformation of work 


(changing the work itself) or transformation of meaning?  Visual works are usually 


interpretive. Visual works convey a visual message; that message will change depending 


upon context in which the work is displayed or viewed, or audience who views the work. 


The display of Dereck Seltzer’s, “Scream Icon,” by the rock band Green Day during 


their performance of their song, “East Jesus Nowhere,” is a perfect example.  Seltzer 


did not create his “Scream Icon” as a message or visual concept about Christianity, 


however when displayed with Green Day’s song that was the visual message the audience 


perceived viewing the image while listening to the lyrics of the song.


The interpretation of the meaning of a visual work is subjective.  Every viewer sees 


the work from their own point of view and with their own cumulative experiences. 


Regardless of the creator’s intended visual message, a viewer will subjectively interpret 


meaning of the visual work based on the context in which the visual work is displayed/


presented/used.  This is individual interpretation, not transformation of the work by the 


user.  This is the basis of visual concept taught to graphic artists, illustrators, fine artists 


and photographers.  Changing the definition of “transformation” under copyright law to 


allow copying of entire images as fair use makes no sense to visual creators.  We see that 


as clear and basic copyright infringement.


Visual creators typically license the same images for different uses in different media, 


to be seen by different markets or audiences; this is standard licensing of images in the 


marketplace.  How can this be considered fair use in some circumstances?  Allowing a 


defense of fair use for the unauthorized copying of whole images in derivative works 


conflicts with the creators’ licensing rights.  How can a visual creator grant a client 
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exclusive license/use if the courts allow reproduction of same entire work in the 


marketplace under fair use?


We also assert that if the rights holder of the original work that’s incorporated in a 


derivative work isn’t cited, then the secondary creator has plagiarized.  If you don’t 


identify the person you copied from, then you necessarily give the impression that you’ve 


created the entire work yourself. This is an issue of ethics.


Does fair use enable a person to make something that is really new?  Or is it currently 


being used as a work-around to licensing or payment by people who don’t have the 


talent, creativity, or ingenuity to make something new?


Copyright is meant to protect the economic rights and interests of authors and creators. 


Fair use is not intended to protect the rights of users by taking works away from authors 


and creators so that others can profit from their works. 


We would like to see a rulemaking by the Copyright Office regarding images clearly 


defining “transformation” within the Doctrine of Fair Use as changing the appearance of 


the original image so as to add significant creative or artistic originality.  


b. The College Art Association Fair Use Best Practices


The College Art Association released its Code of Best Practices in Fair Use for the Visual Arts 


in February 2015.10  We are very disappointed that Professor Jaszi and his investigators 


chose not to include any of the American artists’ professional organizations in either of 


his fair use studies.  Professor Jaszi did not consult with the Graphic Artists Guild [GAG], 


the American Institute of Graphic Arts [AIGA], or the Society of Illustrators [SOI] to 


gather information for his study about how student, professional, and arts educator 


members of these organizations worked with images when creating derivative works for 


class assignments, professional production, or teaching content.  Nor were any of the 


professional photographers’ organizations or their members consulted for the study.


The Guild  believes that the study group chosen and researched by CAA for the 


Copyright, Permissions, and Fair Use among Visual Artists and the Academic and Museum 


Visual Arts Communities: An Issues Report to be seriously incomplete and lacking in breath 


of experience of the issue. The Guild’s members include some of the professional visual 


creators who make the images that other creators and authors use.  Our members 
10  College Art Association, Code of Best Practices in Fair Use for the Visual Arts (2015), http://www.col-
legeart.org/fair-use/best-practices



http://www.collegeart.org/fair-use/best

http://www.collegeart.org/fair-use/best
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are also more likely to have some knowledge of copyright and fair use and experience 


licensing our own images as well as licensing images owned by others.


As the professional organizations that represent graphic artists, illustrators, 


photographers and other visual artists, we know that the allowances for fair use under 


U.S. Copyright Law can be difficult to understand and apply to visual works.  Many visual 


creators and authors use images created by others in their own works, in academic 


settings, as professional visual creators composing works intended for reproduction or 


display, for scholarship purposes, and as amateurs creating for pleasure.  People want to 


have the creative freedom to produce their ideas.  People also want to control how their 


own original creative works are used by others and where, when or how their works 


are reproduced and displayed.  And people want to earn money from the fruits of their 


(creative) labor.  Fair use is intended to provide a fair balance in this.


Our organizations advocate for the rights of visual creators, including economic rights, 


legal rights and creative rights. This includes educating visual creators and educators 


about professional business practices, copyright, licensing, fair use and professional 


education.  We seek to improve the understanding and application of this information for 


all visual creators, not just our members.  We strive to help visual creators understand 


fair use and licensing.  We understand very well how visual creators incorporate images 


owned by others, and already have content about fair use to assist visual creators.  We 


are very disillusioned with most of the content in the CAA Code of Best Practices in Fair 


Use for the Visual Arts and ask that we be included going forward in the development of 


Best Practices guidelines.


c. First Sale 


The House Judiciary Committee Subcommittee on Courts, Intellectual Property and the 


Internet is considering changes to the Doctrine of First Sale Under Title 17 to apply to 


digital works as well as printed works.


Graphic art (illustration and graphic design) is sold primarily on the basis of usage and 


reproduction rights.  Usage rights are generally sold according to the client’s needs. 


Graphic artists, illustrators and photographers generally license, rather than sell, our 


work commercially.  Other uses for a work may be licensed to other clients as long 


as they are noncompetitive or do not compromise the commissioning client’s market. 


Clients that manage their businesses well only buy rights that are particular to the project 
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since it is not economical to pay for additional rights that are not needed and that will not 


be used. This allows us to provide our clients exactly the rights they need, and to set a 


price that fairly compensates for those rights, while allowing us to retain control over the 


copyright in our work for other purposes.  This is beneficial to us both because it keeps 


the costs for the client reasonable, and the compensation to us appropriate to the rights 


we’re licensing.


Changing the Doctrine of First Sale to be more expansive in the digital world than it 


is in the analog world and/or imposing the requirements of that doctrine on licensing 


transactions would result in significant changes in the marketplace that would be 


detrimental to illustrators and graphic artists as well as our clients. The end user would 


be forced to acquire usage rights they’ve never had before and weren’t paying for, 


resulting in an increase in expenditures for clients that might make it impossible to 


contract the services of a graphic artist. 


The House Subcommittee has been considering two related issues which would be 


relevant to our work: (1) whether the first sale doctrine should be amended in order 


to have it apply in the digital world; and (2) whether artists and other copyright owners 


should be able to write the terms of our license agreements with our clients based upon 


their actual needs.


As we understand it, the first sale doctrine is intended to limit the rights of a copyright 


owner to control what a purchaser of a particular copy of a work does with that copy 


of the work after it is sold.  In the analog world, since the doctrine applies only to 


the specific copy of a work sold to a customer and doesn’t permit the customer to 


make additional copies of the work, this doctrine has not been particularly relevant to 


our work, given that most of our work is licensed to clients rather than sold, and the 


licenses provide for very specific permissions as to how the work may be reproduced 


and published.  Once our work is reproduced and published in book form, for instance, 


the fact that the first sale doctrine allows a downstream purchaser of that book to later 


sell the used copy of the book at a yard sale does not trouble us, because the risk in the 


analog world of our work being reproduced and distributed without our permission as a 


direct consequence of this doctrine is relatively small.


In practicality, there is no such thing as a “used book” in the digital world; every copy of a 


digital work or image is exactly the same as the original.  So every digital book sold under 


the first sale doctrine would compete directly with our client’s sales — this means our 
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clients will have fewer sales, and fewer resources to devote to illustrate their works.  As 


a result, we would likely have fewer clients and we might see a decline in the publishing 


industry.


Another result of permitting First Sale to apply to digital works would be that every 


consumer who bought a digital work (including compilations) would outright own a 


digital copy of our image, and would have the right to license our image as well, and set 


their own licensing fee.  We would then be competing against an unlimited number of 


consumers to license or sell our own images.  If we were required to allow our clients 


(and other downstream purchasers) to resell our work it would commoditize that work 


to the point it would lose its value.  


Additionally, under the proposed change, we are concerned that once our artwork 


has been published, our images may then be altered by an end user who owns a digital 


copy of our artwork in a manner that may be objectionable to us, and then reselling or 


licensing their altered version. This may include reworking of the art in an objectionable 


way or using it to promote or convey a message with which the visual creator does not 


agree.  Our artwork represents our point of view and ourselves, and changes unapproved 


by the creator might impact negatively upon our professional reputation.  As a creative 


professional and business owner, we are able to choose which clients we will work with.


Of course, the work of visual artists is already subject to infringement — often to a 


burdensome degree for individual artists and small businesses.  The proposal to add a 


digital first sale doctrine would make it wholly unmanageable for creative professionals to 


control our work. The visual arts community is NOT asking for a change to this doctrine.


The second, related question is whether visual creators and other copyright owners 


should be able to write the terms of our license agreements with our clients based upon 


their actual needs without terms being dictated by copyright law.  If the government 


were to intervene in the license agreements we negotiate with our clients, or if we were 


required to allow our clients to compete with us by selling copies of our work to others 


(as applying the first sale doctrine to a licensing based business would suggest), that would 


be incredibly destructive to the livelihoods of commercial visual artists, and would raise 


prices for clients.  


In summary, changing the Doctrine of First Sale to include digital works would result in 


two significant changes in the marketplace that would be detrimental to illustrators and 
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graphic artists as well as our clients. The end user would gain usage rights they’ve never 


had before and weren’t paying for, resulting in a loss of income of additional usage fees 


for illustrators and graphic artists.  And, our commissioning clients would no longer 


be able to secure exclusive rights to the unique images that they want to limit in the 


marketplace. 


Visual creators are not a commodity. The right to own the copyright to our original 


artwork and the potential to earn income from licensing reuse of our work to different 


clients, businesses, and media in different forms and formats is essential to our income as 


creative professionals. 


d. Educating The Public About Copyright And Licensing


Most Americans don’t understand copyright, and that includes clients who license graphic 


art — both individual clients and employees of large businesses. It is not unusual for a 


client to make additional unauthorized use of an illustration or graphic design beyond 


the original license for the project.  Clients mistakenly presume that either they’ve 


purchased the copyright when they haven’t, or that whatever fee they’ve paid grants them 


unlimited usage.  Sometimes the illustrator or graphic artist is able to bill the client for the 


additional usage and successfully collect, but often the client refuses to pay.


e. Searches of VA Registration Records


Searchable registration records of VA ought to include a thumbnail of the image 


(beginning with registrations made online with digital deposit images).  An opt-in 


permission for this function could be added to online registration.  If an electronic 


thumbnail or low resolution image were accepted as the deposit copy of an image rather 


than a physical sample, the Copyright Office could keep and file electronic copies with the 


registration, and build a searchable image database.  This would also help users trying to 


locate rights holders of allegedly orphaned images.


f. Copyright Registration And Date Certification Services


A number of copyright registration “services” and creation “date certification services” 


have sprung up around the U.S. and online, seeking to make money off of artists, 


photographers and writers who are either naïve or misinformed about the process of 


copyrighting their own work.  These entrepreneurial services offer creators “registration” 


of the date of creation of their work within their company’s databank in lieu of actual 
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copyright registration with the U.S. Copyright Office, a “professional service” that will 


register the work with the U.S. Copyright Office, and in some cases both.  They feed into 


and prey upon the intimidation and misinformation of what copyright registration actually 


entails, and that copyright registration is too difficult, complicated, time consuming or 


confusing for us creative types to do on our own without the aid of an attorney or some 


other sort of “professional.”  Uninformed authors and creators use these online date 


certification services mistakenly believing that they have legally registered their work and 


will have the protections and qualification for statutory damages of registration if their 


work is infringed.  We question what the real value of these date of creation services are, 


and whether this is a fraudulent practice altogether.  These online businesses confuse the 


creators and the general public.


g. Resale Royalties


The Graphic Artists Guild wishes to express gratitude to the Copyright Office for 


studying the establishment of national resale royalty rights for artists.  As an organization 


composed entirely of artists and related professionals, we look forward to sharing more 


of the rights enjoyed by our European colleagues.  For the most part with some specific 


exceptions, the Graphic Artists Guild approves of and supports the European Union 


Directive 2001/84/EC for resale royalties adopted in 2001.


Many illustrators and graphic artists still work in what is now termed “traditional media”: 


paint, pastels, pencil, ink, cut paper, etc. on paper, board or fabric.  Some illustrators 


and graphic artists create “originals” using a variety of traditional printing methods 


including wood or linoleum block, silk screen, etchings, etc.  Some illustrators work with 


three-dimensional materials including clay, fabric, found objects, and collage to create a 


complete work that is then photographed for reproduction.  Many illustrators and graphic 


artists still produce original, unique works of art that are photographed or scanned to 


produce a digital copy for commercial use.  Illustrators and graphic artists sometimes sell 


their original works as fine art, or create limited edition fine art prints that they sign and 


sell to art buyers, either directly, online, through an agent, or through a gallery.  Anyone 


who has watched the PBS television show, “Antiques Roadshow,” has seen original 


illustrations, as well as limited edition prints of works such as posters, appraised at 


considerable value based on sale prices as works of fine art.


As an advocacy organization for American artists, the Graphic Artists Guild supports 


the legal and economic rights of all American artists, regardless of the medium in which 
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they work or how many or what sort of original works and limited-edition fine art 


prints they sell.  We believe that the right to earn royalties from the increased value of 


our original works through resale to subsequent owners is as justified and important as 


the right to earn a licensing fee or royalties from the commercial use and reproduction 


of any artwork.  We have all seen original fine art works licensed for reproduction 


for commercial use and on consumer merchandise.  As artists, we see no substantive 


distinction of the original work as “fine art” or “commercial art.”  Any “fine art” work has 


the potential to be reproduced for commercial purpose. 


We want to state clearly that, consistent with the practice in Europe and California, the 


reproduction of an original work of art in a book, magazine, catalog, or online, does not 


disqualify the original physical artwork from VARA or a potential resale royalty right. 


Referencing the Copyright Office’s Resale Royalty Report, Resale Royalties:  An Updated 


Analysis   December 2013 http://www.copyright.gov/docs/resaleroyalty/usco-resaleroyalty.


pdf


Of course, the Guild supports the stated premise: 


“If resale royalty legislation is proposed, Congress should take steps to ensure that it 


benefits the greatest number of artists while causing the least amount of disruption in the 


art market.”11  


The Guild supports the establishment of national artist resale royalties in the United 


States by Federal legislation.


 “Given most artists’ comparative lack of bargaining power in relation to auction houses, 


galleries, and other art market professionals, some level of congressional involvement 


may be necessary for these negotiations to achieve meaningful results.”12  


“C. KEY LEGISLATIVE CONSIDERATIONS


1. “Types of sales covered


A resale royalty law should be broad in scope, covering not only sales by large auction 


houses, but also sales by other art market professionals.”13


11  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 66. http://www.
copyright.gov/docs/resaleroyalty/usco-resaleroyalty.pdf 
12  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 72. 
13  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 73.



http://www.copyright.gov/docs/resaleroyalty/usco-resaleroyalty.pdf

http://www.copyright.gov/docs/resaleroyalty/usco-resaleroyalty.pdf

http://www.copyright.gov/docs/resaleroyalty/usco-resaleroyalty.pdf

http://www.copyright.gov/docs/resaleroyalty/usco-resaleroyalty.pdf
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This is consistent with the EU Directive.  Considering that there is so much collecting 


of American artworks by Europeans and vice versa, we believe it makes sense to adopt 


resale royalty provisions very similar to the EU Directive.


The Guild opines that any artist should be paid resale royalties from the sale of his/her 


work directly by the seller, including galleries, dealers, agents, auction houses and Internet 


sales. If for any reason, the artist or his/her heir does not want to participate in the resale 


royalty rights process, they should be able to decline either by stating so in the original 


first bill of sale (contractually), or when contacted after a sale.  Artists or their heirs 


should also have the option to appoint a separate entity acting as a collecting society to 


handle the royalty payment transactions.  The collecting society would by default manage 


the transaction only if the artist or heirs could not be located by the seller.


 “Given that fewer than half of all art sales are made through public auction, a law 


limited to those transactions would exclude vast numbers of artists from royalty eligibility. 


Beyond that, such a law would likely have the effect of driving art sales into the private 


market, which would undermine the transparency and other public benefits provided by 


auction sales.”14


The Graphic Artists Guild agrees with the U.K. organization, Design and Artists 


Copyright Society (DACS), and their comments about resale royalty rights; however we 


disagree concerning sales between private individuals.


“We therefore conclude that any resale royalty law should cover, at a minimum, auctions, 


dealers, and galleries engaged in the business of selling artwork, including instances 


in which “an art market professional is using a web-based platform or service such 


as eBay or ArtBank to conduct [his or her] sales.”  “It should, however, exclude sales 


between private individuals, which the collecting societies agree would present substantial 


enforcement difficulties.”15


If resale royalty payments are allowed for transactions between private individuals, 


it would necessitate some education of artists regarding writing proper bill of sale 


agreements that include a resale royalty payment clause that would be enforceable in the 


event of non-payment in the civil court system in the future. The Graphic Artists Guild 


and other artists’ organizations could be helpful informing American artists and providing 


artists with boilerplate agreements and perhaps a label of some sort that could be affixed 
14  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 73.
15  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 74.
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to or kept with the artwork. Indeed, the burden of enforcement would be on the artist 


and his/her heirs.  


“2. Threshold value


A resale royalty law should include a minimum price threshold that is sufficiently low to 


cover a wide range of sales, while not so low as to be offset by the administrative costs 


of collecting and distributing the royalty.  The previously proposed EVAA legislation would 


apply to works sold for $10,000 or more.  While there was some disagreement, most 


participants in the Office’s review process felt that an appropriate threshold should fall 


within the $1,000 to $5,000 range.”16


The Guild supports the threshold of $1,000, which is consistent with the California Resale 


Royalty Act.  This amount will need to be adjusted periodically according to inflation.  


This threshold would benefit the greatest number of American artists, not just the 


extremely successful artists.


Royalty Rate:


The Copyright Office report recommends between 3% and 5%.  The Graphic Artists 


Guild supports the flat royalty rate of 5% as has been in practice in the U.S. under the 


California Resale Royalty Act.  At this time, we do not recommend the sliding scale in the 


European Directive.


Collection and Administration:


The Guild respectfully disagrees with the Copyright Office recommendation that a resale 


royalty system should be collectively managed exclusively by private collecting societies. 


The Graphic Artists Guild strongly supports the default collective management of royalty 


payments (for artists or heirs who could not be found by the seller) by a non-profit public 


agency.  Considering existing public agencies, at this time we suggest that the Copyright 


Office or the National Endowment for the Arts could act as the collecting agency.  The 


agency would establish an escrow account for royalties, to function in the same manner 


as the California Arts Council under the California Resale Royalty Act.  Interest earned 


on the escrow account and unclaimed royalty payments for artists or their heirs that 


cannot be found may be kept to fund the operating expenses of the program.


The Graphic Artists Guild supports the European concept of droit de suite, VARA, and the 
16  U.S. Copyright Office, “Resale Royalties: An Updated Analysis,” December 2013, 74.
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California Resale Royalties Act. 


h. The Artist- Museum Partnership Act


Since the first introduction in 1999, the Graphic Artists Guild continues to support what 


has been variously titled, The Artist-Museum Partnership Act, The Art and Collectibles 


Tax Parity Bill, and The Artists’ Contribution to American Heritage Act, in the past—  a 


revision to the IRS tax code applying to the charitable donation of artwork.  “To amend 


the Internal Revenue Code of 1986 to provide that a deduction equal to fair market value 


shall be allowed for charitable contributions of literary, musical, artistic, or scholarly 


compositions created by the donor.”


i. Internet Search Functions 


Some Internet search engines for images display a full copy of the image without taking 


the user to the web site. The image is displayed without any copyright notice or rights 


holder information. This makes it too easy for users to copy and download images 


without licensing because locating the rights holder on the hosting website takes an extra 


step.  Images downloaded or copied in this situation may be separated from any copyright 


notice or rights holder information located on the website, inadvertently creating 


orphaned copies of the images (if there is no embedded metadata with the rights holder’s 


information in the image).


j. Moral Rights


The Graphic Artists Guild has always supported the moral rights of authors and creators 


(droit moral), and the provisions of the Visual Artists Rights Act of 1990.  We would like 


to see increased legal protection of moral rights in the U.S. in accordance with those that 


European creators enjoy.


k. Support for PLUS
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The Graphic Artists Guild continues to support the endeavors of PLUS (Picture Licensing 


Universal System http://www.useplus.com/aboutplus/system.asp ).  We would defer to 


PLUS for metadata standards regarding digital image files, with the purpose of creating 


an identification system for images that would work internationally to help identify the 


rightsholders of images.


The Guild supports PLUS’ continued work to create a hub registry that would search 


image databases and registries internationally as part of the solution to prevent images 


from being deemed orphans (having no identifiable or locatable rights holder).  It is critical 


that in addition to for-profit registries, and in addition to non-profit registries offered by 


various stakeholder groups representing the interests of their constituents, there must 


be a least one solution that is operated collaboratively by all communities, in all countries, 


on a non-profit basis, and is impervious to acquisition and undue influence.  This will 


ensure that the connection between visual works, rightsholders and rights information is 


owned and operated cooperatively by the users of that solution, for the benefit of all.  It 


is even more critical that we avoid a situation in which there are hundreds or thousands 


of disconnected registries throughout the world, each an independent silo of data.  This 


would require that rightsholders register their works in every country and in every 


registry.  Instead, we need a “hub of hubs” — a system that connects all image rights hubs 


and registries into a global network, so that a search of any registry or hub will search all. 


It is vital that the “hub of hubs” must not be operated by a government or special interest 


group or any one stakeholder.  Lastly, in order for all of this to succeed, systems must 


be able to “speak” with each other, using a standardized machine readable language to 


facilitate the exchange of information. The solution must not be proprietary — it must 


be available to all. This is PLUS; a global language for image rights, and a global system 


connecting all registries and hubs.


With regard to the PLUS Registry, it is important to understand that the term “Registry” 


does not fully describe the system, which is more accurately described as a “hub of hubs,” 


connecting hubs, registries and databases throughout the world (see #7 below).  To 


quickly sum up the major categories of functionality, the PLUS Registry will: 


1.      Provide unique persistent identifiers for owners of visual works in all countries.


2.      Provide current contact information for the owners of visual works in all countries.


3.      Identify the authors and owners of billions of visual works in all countries.
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4.      Provide current, detailed rights information for billions of visual works in all 


countries, including general rights information and license-specific rights information.


5.      Provide access rightsholder opt-ins and opt-outs (in relation to all manner of 


licensing schemes and royalty distribution schemes) at the rightsholder level and at the 


asset level.


6.      Allow rightsholders to declare representation by specific entities on a global 


level and on a regional level, for the purposes of licensing representation and royalty 


distribution.


7.      Provide orphan works search certification.


8.      Provide for identification of responsible parties after the death of rightsholders in 


visual works.


9.      Allow for queries via identifiers issued by any and all authorities, in addition to PLUS 


identifiers.


10.   Allow for queries via image recognition to ensure that authors, owners and 


authorized licensors can be identified even for images stripped of identifying information.


11.   Provide a means by which users of visual works may assert the right to use such 


works under agreements, policy or law.


12.   Serve as a “hub of hubs,” globally connecting all manner of hubs, registries, databases 


and similar systems, to ensure that a search of any one system will search all connected 


systems, and to ensure that the operation of the “connection:”


• is not subject to the whim of any one government or governmental agency in any 


one country


• is not otherwise controlled by participants any one country or region


• is not operated by any one industry or stakeholder group


• is “industry-neutral” and is impervious to undue influence by any one industry or 


stakeholder group


• is impervious to takeover or acquisition
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• is conducted in a neutral, open and transparent manner allowing for participation 


by any person or organization in any industry or region


• is performed on a not-for-profit, cost recovery basis


• is as efficient as possible so as to minimize costs of operation


• is operated without bias as to legal and legislative issues or perspectives


• as accessible via API to all manner of systems operated on a non-commercial or 


commercial basis by all manner of persons and organizations in all countries (subject 


to security controls and to the permission of registrants where applicable)


• allows for access via all manner of third party interfaces – whether web sites, 


digital asset management systems, mobile apps, etc, to ensure maximum access to 


the connection


• enables all manner of new business models


• enables external systems to more efficiently identify rightsholders, assets, and 


rights information


• enables external systems to more efficiently complete rights transactions and 


communicate rights information


CONCLUSION


 From the moment you get up in the morning, you are surrounded by graphic 


art.  A graphic artist’s job and talent is to translate society’s ideas and messages from 


the market to you in visual form.  Your sheets are designed by a textile artist, as are 


the fabrics you wear.  The enticing packaging on the food you buy at the grocery store, 


or the bags and containers that you get from a fast-food restaurant, are designed by 


graphic artists.  Your morning newspaper (in print or online), or TV news program was 


formatted by a graphic designer or broadcast designer.  The book or magazine, you read 


as you commute to work are designed by graphic designers, and illustrated by artists and 


photographers.  The logos, letterheads and brochures you see at work present visual 
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images that enhance the written messages you receive and were also created by graphic 


artists.  Indeed, the type fonts used in these documents were developed by graphic 


artists.  Our society depends upon the work of graphic artists to make our products and 


messages interesting and attractive.  Virtually all areas of commerce and communications 


use graphic artists.  Graphic art is a necessary business sector for the American economy.


Because graphic art is so integral to the American economy, the graphic art industry is 


uniquely vulnerable to copyright infringement.  Protecting the creative works of graphic 


artists should be a vital, necessary, integral part of U.S. law.  Graphic artists’ livelihoods 


depend on their ability to claim authorship of the work they produce, and to control and 


set fees for use of their works in the marketplace.  The ability to sell or license limited 


usage, or limited rights, to a creative work for a fee is not only an issue of basic fairness; 


it is the economic essence of copyright law that sustains the productivity of American 


creative professionals.


All of these changes and provisions that we’ve asked for in this Comment 


Letter will not help visual creators unless we have Small Value Copyright 


Claims Court as redress for infringement of our work.


Respectfully submitted,


Lisa Shaftel, National Advocacy Liaison


Haydn Adams, President


Tricia McKiernan, Executive Director


ABOUT THE GRAPHIC ARTISTS GUILD


In the course of its 48-year history, the Graphic Artists Guild has established itself as 


the leading advocate for the rights of graphic artists on a wide range of economic and 


legislative issues, from copyright to tax law. Through its publication,  Graphic Artists Guild 


Handbook: Pricing & Ethical Guidelines (now in its 14th edition), the Guild has raised ethical 


standards in the industry, and provides an invaluable resource on pricing guidelines and 


information that is relied on by both artists and clients.  
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The Guild also provides a wealth of services and benefits for its members, including 


educational programs, discounts on a multitude of products and services, a legal referral 


network, and grievance handling. The Guild’s website offers up-to-date information on 


Guild activities, updates on advocacy issues, members’ portfolios, individual chapters, and 


tools and resources for all graphic artists. 








July	  20,	  2015	  
	  
Maria	  Pallente	  
Register	  of	  Copyrights	  
U.S.	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  DC	  20559-‐6000	  
	  
	  
RE:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  
Copyright	  Protection	  for	  Certain	  Visual	  Works	  (Docket	  No.	  2015-‐01)	  
	  
Dear	  Ms.	  Pallante	  and	  the	  Copyright	  Office	  Staff,	  
	  
Thank	  you	  for	  the	  opportunity	  to	  express	  my	  opinions	  on	  the	  problems	  visual	  artists	  
face	  in	  the	  marketplace.	  I	  am	  a	  Certified	  Medical	  Illustrator	  and	  rely	  on	  the	  licensing	  
of	  my	  original	  illustrations	  to	  make	  a	  living.	  Since	  1990	  I	  have	  created	  and	  licensed	  
thousands	  of	  illustrations	  for	  professional	  medical	  journals,	  patient	  education	  
media,	  surgical	  atlases,	  pharmaceutical	  advertising	  and	  marketing,	  healthcare	  
websites,	  college	  level	  textbooks,	  surgeons	  and	  physicians,	  etc.	  I	  am	  also	  an	  
Associate	  Professor	  of	  Illustration	  at	  Northern	  Illinois	  University.	  
	  
Re-‐licensing	  illustrations	  (that	  I	  retain	  copyright	  to)	  makes	  up	  a	  percentage	  of	  my	  
annual	  sales.	  A	  huge	  challenge	  that	  has	  become	  a	  game	  changer	  in	  making	  a	  decent	  
living	  wage	  as	  a	  professional	  illustrator	  is	  how	  many	  times	  my	  illustrations	  are	  
stolen	  and	  proliferated	  on	  the	  internet	  without	  permission	  or	  compensation.	  
Basically,	  once	  illustrations	  are	  posted	  on	  the	  internet,	  it	  becomes	  more	  than	  a	  full	  
time	  job	  to	  police	  the	  internet	  for	  infringements.	  My	  illustrations	  are	  illegally	  used	  in	  
promotions	  for	  hospitals,	  chiropractors,	  physicians,	  in	  eBooks,	  medical	  device	  
companies,	  law	  firms,	  content	  on	  blogs	  to	  generate	  more	  viewership	  to	  increase	  
blog	  creator's	  revenue	  from	  superfluous	  ads,	  etc.	  Many	  of	  these	  infringements	  are	  in	  
different	  countries	  in	  different	  languages.	  It	  has	  watered	  down	  the	  value	  of	  my	  
illustrations	  and	  caused	  far	  fewer	  commissions	  and	  legal	  licensing	  agreements	  that	  
used	  to	  pay	  to	  use	  my	  artwork.	  This	  fact	  alone	  has	  cut	  my	  income	  dramatically	  in	  the	  
past	  ten	  years.	  Like	  the	  saying	  goes,	  why	  buy	  the	  cow	  when	  you	  can	  get	  the	  milk	  for	  
free?	  Additionally,	  I	  no	  longer	  feel	  I	  have	  control	  over	  my	  business	  inventory	  or	  my	  
professional	  reputation.	  I	  am	  not	  able	  to	  limit	  my	  licensing	  of	  illustrations	  to	  
companies	  with	  integrity	  or	  to	  those	  willing	  to	  pay	  a	  fair	  fee	  to	  publish	  my	  original	  
content.	  With	  more	  and	  more	  publishing	  going	  digital,	  infringers	  no	  longer	  need	  a	  
high-‐resolution	  file	  of	  the	  image	  for	  it	  to	  reproduce	  satisfactorily.	  Just	  grab	  and	  drag.	  
	  
Another	  significant	  challenge	  that	  has	  gained	  momentum	  over	  the	  last	  20	  years	  has	  
been	  less	  favorable	  "take-‐it-‐or-‐leave-‐it"	  contracts	  offered	  to	  artists	  that	  claim	  all	  
rights	  to	  the	  artwork	  (a.k.a.	  Work	  For	  Hire	  contracts)	  without	  offering	  a	  higher	  fee	  
for	  procuring	  such	  additional	  rights.	  Independent	  contractors	  have	  very	  limited	  
negotiation	  power.	  If	  illustrators	  band	  together	  it	  is	  called	  price	  fixing.	  If	  publishers	  







band	  together	  and	  conspire	  to	  offer	  only	  WFH	  contracts,	  it	  is	  called...?	  Every	  WFH	  
contract	  signed	  by	  an	  illustrator	  denies	  that	  illustrator	  any	  secondary	  income	  by	  
denying	  him	  or	  her	  the	  ability	  to	  relicense	  the	  images.	  Since	  content	  is	  what	  is	  being	  
sold,	  there	  is	  real	  money	  to	  be	  made	  by	  owning	  the	  copyright	  to	  illustrations.	  In	  
addition,	  WFH	  agreements	  undermine	  illustrators'	  future	  ability	  to	  make	  a	  living	  as	  
professional	  illustrators	  since	  they	  are	  now	  competing	  against	  huge	  banks	  of	  images	  
that	  they	  themselves	  helped	  create.	  	  	  
	  
As	  a	  small	  business	  owner,	  affording	  legal	  defense	  of	  copyright	  is	  next	  to	  impossible.	  
Under	  current	  copyright	  laws,	  when	  someone	  uses	  my	  registered	  copyrighted	  
illustrations	  without	  my	  permission,	  they	  are	  taking	  a	  chance	  and	  I	  have	  the	  right	  to	  
sue	  them	  for	  statutory	  damages	  plus	  legal	  fees.	  It	  is	  my	  belief	  the	  fact	  that	  potential	  
infringers	  can	  be	  sued	  for	  statutory	  damages	  is	  what	  keeps	  them	  from	  infringing	  
copyrights	  in	  the	  first	  place.	  No	  one	  wants	  to	  sue	  and	  it	  is	  only	  a	  practical	  business	  
decision	  if	  a	  small	  business	  owner	  (illustrator)	  who	  is	  being	  infringed	  against	  can	  
afford	  to	  sue,	  which	  is	  rarely	  the	  case.	  [Indeed,	  a	  group	  of	  18	  individual	  medical	  
illustrators	  pooled	  their	  resources	  and	  sued	  a	  large	  publishing	  company	  who	  
egregiously	  violated	  their	  copyrights	  by	  reselling	  their	  artwork	  to	  many	  different	  
subsidiaries	  in	  different	  countries	  without	  the	  artists'	  permission.	  The	  end	  result	  
was	  ten	  years	  of	  expensive	  and	  malicious	  litigation	  in	  which	  the	  lawyers	  collecting	  
large	  fees	  were	  the	  only	  ones	  who	  won.	  The	  case	  settled	  finally	  after	  the	  large	  
company	  exhausted	  the	  artists'	  resources	  and	  resolve.	  I	  know	  this	  because	  I	  was	  one	  
of	  the	  18	  artists.]	  Thus,	  getting	  a	  lawyer	  on	  contingency	  is	  often	  the	  only	  way	  to	  
proceed.	  And	  one	  will	  only	  be	  able	  to	  get	  a	  lawyer	  on	  contingency	  if	  Orphan	  Works	  
does	  not	  become	  the	  law.	  Any	  company	  can	  claim	  Orphan	  Works	  as	  a	  defense	  and,	  in	  
essence,	  remove	  statutory	  damages	  and	  legal	  fees	  from	  the	  proceedings.	  If	  anything,	  
copyright	  laws	  should	  have	  more	  strict	  punishment	  to	  those	  who	  steal	  copyrighted	  
material.	  If	  I	  walk	  into	  a	  store	  and	  steal	  a	  TV,	  does	  it	  seem	  reasonable	  that	  my	  
punishment,	  if	  caught,	  should	  only	  be	  the	  original	  price	  of	  that	  TV?	  Where	  is	  the	  
disincentive	  in	  that?	  Lawyers	  will	  not	  financially	  benefit	  by	  taking	  cases	  on	  
contingency	  and	  most	  small	  business	  owners	  and	  individual	  creators	  do	  not	  have	  
the	  financial	  resources	  to	  defend	  their	  copyrights.	  Corporations	  and	  behemoth	  
companies	  will	  take	  advantage	  of	  this	  and	  if	  Orphan	  Works	  becomes	  law	  rampant	  
mass	  stealing	  of	  visual	  content	  is	  imminent.	  	  
	  
Officially	  registering	  copyright	  for	  every	  illustration	  and	  piece	  of	  art	  is	  a	  burden	  and	  
costly	  task.	  Going	  completely	  the	  other	  direction	  from	  Orphan	  Works,	  I	  would	  
actually	  favor	  a	  law	  that	  did	  away	  with	  the	  requirement	  to	  register	  artwork	  while	  
still	  offering	  full	  copyright	  protection	  including	  a	  severe	  deterrent	  such	  as	  statutory	  
damages.	  
	  
It	  is	  amazing	  to	  me	  that	  a	  group	  has,	  without	  artists'	  prior	  knowledge,	  declared	  
themselves	  a	  collection	  agency	  for	  U.S.	  visual	  artists'	  royalties	  through	  reprographic	  
rights	  markets	  yet	  have	  never	  forwarded	  any	  of	  the	  royalties	  to	  the	  artists	  who	  
created	  the	  artwork.	  How	  can	  this	  be	  legal?	  How	  is	  it	  possible	  that	  a	  group	  can	  claim	  
to	  represent	  U.S.	  visual	  artists	  without	  the	  artists'	  knowledge,	  over	  many	  years	  







collect	  millions	  of	  dollars	  "on	  artists'	  behalf",	  and	  not	  be	  required	  to	  give	  an	  
accounting	  of	  where	  the	  money	  goes?	  It	  amounts	  to	  theft,	  plain	  and	  simple.	  This	  
current	  system	  must	  be	  changed.	  	  
	  
I	  would	  like	  to	  believe	  the	  advanced	  training	  I	  worked	  hard	  for,	  including	  a	  BA	  
degree	  in	  scientific	  Illustration,	  a	  Master's	  Degree	  in	  Biomedical	  Visualization,	  and	  
continuing	  education	  to	  maintain	  my	  Certification	  status	  will	  still	  have	  value	  and	  
allow	  me	  to	  make	  a	  living	  as	  a	  medical	  illustrator.	  It	  is	  a	  career	  I	  love	  and	  have	  
dedicated	  myself	  to.	  I	  see	  this	  income	  stream	  drying	  up	  due	  to	  mass	  theft	  on	  the	  
internet	  and	  the	  onerous	  and	  almost	  impossible	  task	  of	  trying	  to	  defend	  the	  
multitude	  of	  infringements.	  	  
	  
I	  hope	  the	  Copyright	  Office	  will	  work	  with	  visual	  artists	  to	  craft	  policies	  to	  protect	  
visual	  authors	  and	  their	  exclusive	  rights,	  and	  support	  an	  environment	  where	  true	  
incentive	  remains	  to	  create	  original	  art.	  
	  
Sincerely,	  
	  
Todd	  Buck	  
	  
President	  and	  Chief	  Medical	  Artist	  
Todd	  Buck	  Illustration,	  Inc.	  
3	  Elizabeth	  Court	  
Lombard,	  IL	  60148	  
www.toddbuck.com	  








Dear Copyright Office 


I am alarmed at the news that soon artists may have very little protection or assumed 


ownership of their own works. As an amateur artist I have already experienced art theft and I know how 


widespread a problem it is. So far, to my knowledge, no one has tried to use my work for profit or claim 


it as their own, but if they were, my primary consolation would be  that in a legal case I would be 


assumed the rightful owner if I could prove that the work was exclusively mine originally. That doesn’t 


seem to be the case with this new bill. 


I have heard that the Orphan Works Copyright act makes any work not registered as for-profit 


by the creator “orphaned” and legally available for use by those who make a “reasonably diligent” but 


unsuccessful effort to find the original creator.  In this age of the internet, this part of the proposed law 


is especially problematic. In the past, when my work has been stolen, it very quickly became removed 


from its original source several times, for example, by being posted to a free line-art collection, from 


which it was then posted onto another free line-art site, and then colored and posted by people who 


claimed the entire image as their own because it supposedly came from a free line-art site. This process, 


which happened rapidly without my immediate detection, would have made it difficult for a “reasonably 


diligent” seeker to find me. Under this new law, those who posted the colored images as their own 


could have sold them for their own gain and assumed them to be orphaned.  


It is also unreasonable to ask artists to register every work they wish protected, when the 


internet has become a haven for critique and encouragement and even collaboration between artists 


(both parties consenting of course). Should an artist be forced to register every work-in-progress image 


as for-profit before posting it for critique, in order to ensure that others do not have the legal right to 


take that image and turn it into something wholly for their own gain? Should artists have to register 


every rough sketch of an original character concept they have made, or else risk losing that entire 


concept and image to someone else who never spent a moment working on it, and yet is now allowed to 


profit from it? 


The current copyright laws work on the assumption that if you create it, you should have 


exclusive legal rights to it. Current copyright laws are already sufficiently flexible for those who wish to 


use others’ works for profit. It is not usually that difficult to ask artists for permission directly, and if the 


artist cannot be found, a suitable alternative to what the user wanted to use is also easy enough to find 


on the internet, which is full of stock photo websites  (free and otherwise) as well as art sites where 


artists can be contacted directly.  


Copyright laws should protect content creators, not encourage an environment where creators’ 


works are assumed to be a free source of income for those who did not create them. 


-Rachel McCausland 


  








RE: Notice of Inquiry, Copyright Office, Library of Congress 


 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


To Whom it May Concern: 


 


My name is James Gardner, I'm an freelance artist and illustrator. I'm fairly new to the 
field of illustration but my illustrations have been featured in the Communication Arts 
Illustration Annual and I am already facing the challenges of making a living in this field. 
I'd like to share my perspective on how copyright affects the ability of a person to make 
a living producing art and attempt respond to the five questions posed in the Copyright 
Office Notice of Inquiry. 


 


 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


 


When making a living and supporting my family as a freelance illustrator, contracts can 
ebb and flow with the season and state of the economy. Because of this, it is vital to 
maintain revenue streams independent of initial commissions and fees. Continued 
resale of my images is an important and ongoing part of my income. In the digital world 
it is already difficult to prevent unauthorized use of my work—Replacing copyright laws 
with anything that would make it more difficult for me to retain rights to my original work, 
or make it easier for internet companies to appropriate and profit from my creations 
would seriously hinder my ability to make a living.  


 


 


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 


 







In a mass media sharing environment artists work can be easily shared and 
appropriated by individuals for various uses. However, the real concern is when 
companies appropriate, infringe and unethically profit from artists work on a massive 
scale. As I understand it the very idea of a Copyright is meant to protect a creator's 
investments of time, effort, and resources while providing for eventual access for 
cultural and societal benefit, AFTER the author has had a significant period to profit 
from her effort. The Copyright Office proposals to congress, which seem to be based on 
the Orphan Works bill, do not uphold the spirit or purpose of the copyright concept. Can 
you imagine if a farmer had to register every fruit they grew, or else Some big company 
like Walmart could swoop in and scoop the "orphaned" fruit out of their fields and sell it 
for themselves? Enforcement is hard enough now with the law supporting us. 
Enforcement in the system proposed would only work against artists. Even an artist who 
registered every scribble or photo they ever made would still have to compete with 
corporations building a library of stolen work. No thank you. 


 


 


 


3. What are the most significant registration challenges for photographers,  


 


graphic artists, and/or illustrators? 


 


Time and money. If I am expected to register every image I make it will mean a 
monetary burden, even if fees are low. Also it will be a significant time trap to register 
and provide info and metadata for every image—but if laws like those proposed are 
passed the alternative is that somebody could scoop it up for themselves. It isn't logical 
that I should have to invest extra time and money just to keep the rights to something I 
created in the first place. There is also the concern that a private registry can change 
their fees or process making it even more difficult in the future. 


 


 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 


 







I reference other photos graphic art works, and/or illustrations for inspiration only.  If I 
need a photo to copy directly I take it myself. The only time I've ever wished to make 
use of someone else's work was back in college for inclusion in papers or as part of 
student design projects. Those uses fell easily within fair use for educational purposes. 
However, I still contacted the authors for permission. Anyone who is frustrated wishing 
to make legal use of others work is probably trying to get something for nothing. If 
someone expects to make a profit by appropriated other people's work I hope they will 
be very frustrated. Please do not change the law to make them less frustrated. 


 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


 


I believe the Copyright Office and Congress should take a close look at the types of 
organizations lobbying in favor the proposed changes. If they stand to profit while the 
actual artists and creators will suffer, you must ask yourself how that could possibly be 
an appropriate revision. Ken Dubrowski explains it as follows: 


 


"The kind of system the Copyright Office has proposed to Congress seems all too 
familiar to me. Artists have already seen their foreign reprographics royalties diverted 
away from them for at least 20 years. I fear this is exactly what is going to happen with 
the proposals the Copyright Office has made to Congress.To prevent this unjust conflict 
of interest, it is imperative that no artists group that supports this legislation be allowed 
to receive any financial benefit from the creation of copyright registries or notice of use 
registries. These artists organizations have failed artists and should not be allowed to 
use this legislation to profit even further off the artists they were created to help." 


 


I heartily agree with Ken, and add my recommendation that if orphan works provisions 
cannot be eliminated entirely, as least exclude visual arts.  


 


Thank you for your time, 








July 20, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


Our copyrights are our assets. The ability to license are artwork and control their use is how we make our livings. I have done 
work for other people and done artwork for my own projects which I sell directly to the public.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or 
illustrations? 


Existing copyright law has opened the door to these abusive business practices by permitting work-for-hire contracts. When 
these agreements are imposed on freelance artists, they deprive the artist of authorship and designate the commissioning 
party as the art's creator.  The artist is treated as an independent contractor in every other way: covering overhead, 
supplying his or her own tools of the trade, workspace, training, and covering his or her own liabilities, retirement, insurances 
and other costs of business. At the same time they loss the right to their artwork and any future profit that could be made with it. 
Many foreign countries do not recognize work-for-hire agreements. I believe it would be a step forward for American artists if 
the US Copyright law was amended to repeal work-for-hire imposed on independent contractors.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


The two major challenges to copyright enforcement are a.) the high cost of legal fees in an infringement lawsuit. Usually a 
Cease and Desist letter will be enough. Most artist are not rich and have to find a contingency fee lawyer. The orphan works 
policies now being proposed would make it harder if not impossible to have the lawyer fee paid that way.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


In four words: volume, expense, paperwork and time. Also competition from the registries themselves. Thousands of works. To 
register those images, the artist would have to locate them, unframe them if necessary, scan them, color correct them, keyword 
and catalog them, return them to their files or frames, add metadata and fill out registration forms for each one for at least two 
registries. All of that would take thousands of hours. And all this non–income-producing time that the artist would otherwise be 
using to create new work.


Under the Shawn Bentley provisions, there would be no way I could stop infringers from harvesting my "orphans" and 
Photoshopping them into cheap "derivatives." I and every other artist in the world would then have to compete at a 
disadvantage against commercial infringers licensing ghosts of our own works that took far less work to make than the 
originals. 


On going and long standing character from series could be picked and used by others. Be reediting the existing artwork or 
drawing new work based off of someone else's creation.


Creating art is not a high profit job for most creators and the lost of time and income from their own work would be a very hard 
blow to artist and their families.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? 


My only public use of other people's material is the fair use I make of it.  In those cases where I include images, I credit the 
sources and provide links where available. Where other people have used my work in similar non-commercial postings. The 
authors of these blogs have credited me, and I have never objected to such uses. The current copyright law is 
working, it is working as intended for the most part. 







Libraries and museums, of course, would probably require more latitude than I should be given, for archival and preservation 
purposes. But it is my understanding that in their most recent filings with the Copyright Office, the original justification for 
orphan works legislation has vanished and the cause stands exposed as simply a drive to permit the commercial infringement 
of copyrighted art by working artists.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? 


Many artists and I are looking at hundreds of images that would have to be rephotographed and in some cases hunted down to 
rephotograph. 


I have also been working on a continuous series for the past 25 years. If all of those had to be submitted it would be hundreds if 
not thousands of images alone. Even though some of them were drawn many years ago they are part of the story and are still 
being reprinted and sold.


Also I am doing an online comic that posts on the web weekly. Those images are shared with the readers usually on the day 
they are drawn. So there is not a lot of time to file paperwork on ever item on a daily or weekly comic. Later these comics are 
collected as books and I go selling them with other merchandise that is related to the series.


6. What are the most significant challenges artists would face if these new copyright proposals become law?


Depending on the severity of the changes to the copywriter law, the cost and time involved in registering art work, also how 
much of my work and work I have to bid for jobs against are "orphans" or derivatives could drive me and a lot of smaller artist 
out of business altogether.


Instead, I support Congressman Jerrold Nadlerʼs American Royalties Too (ART) Act of 2015. It may not be a perfect solution to 
the current black hole that is reprographic licensing in the US, but it contains a provision that would create an honest visual arts 
collecting society that would begin returning lost royalties to artists. This would at least start to bring transparency, 
accountability and justice to artists' secondary licensing rights, and I thank the Copyright Office for recommending this bill to 
Congress.


Sincerely,
Joseph Krejci
9984 Spruce Ave
Bloomington, CA 92316
951-500-7737
Joe5art@hotmail.com


thttp://elsewhere.thecomicseries.com/ 
http://classicelsewhere.thecomicseries.com/
http://joe5art.deviantart.com/



http://elsewhere.thecomicseries.com/

http://classicelsewhere.thecomicseries.com/

http://joe5art.deviantart.com/
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July 23, 2015  
 
Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff: 


I’m a working illustrator and art director struggling to get by in a rather difficult economical 
climate. I’ve been an illustrator and visual artist since 1988, where I found out the hard way that 
it’s difficult to protect my work, as even back then I found my work not only undervalued, but in-
fringed upon. I’m concerned that the already  challenging market for me out there to effectively 
eke out a living will be made even more difficult with the proposed adjustments to Copyright 
law via the Orpah Works Act. As such, I would like to incude my own point of view, especially 
with regards to the questions asked by the Copyright Office. 
 
1. What are the most significant challenges related to monetizing and/or licensing photo-
graphs, graphic artworks, and/or illustrations?
 
For me it’s negotiating fair rates and having the client agree and adhere to those self-same 
rates, especially with regards to re-licensing after the initial licensing period is over. As an 
independent freelancer, my illustration work is often for smaller companies that have no idea 
about copyrights and licensing. The idea that my copyright exists on an illustration that isn’t 
outright owned by the client once licensed can be tricky, since in this world of internet searches 
and fair use, the availability of imagery is mistaken for unspoken permission to infringe (oer 
they may not even think they’re infringing). It’ almost like renting a car: while in your possession, 
it’s in use, no matter if you’re letting it sit in a parking lot. It’s harder sometimes for the smaller 
clients to understand that they can’t own my image outright. It’s even harder when they assume 
it’s almost their right to it for prices not worth my time or effort. If understanding the cost of 
licensing isn’t hard enough, the idea that my work is my livelihood and deserves compensation 
complicates matters moreso.


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 
 
The internet, and how availability of the imagery makes people assume that they can just take 
images without thinking it’s theft. In this world of sharing on Instagram and Pinterest, fair use 
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can be ill-defined for many users who don’t think of the artists who put out the work. Even 
worse, because the web now affords us broadband to display our work online in higher resolu-
tions, it becomes difficult to stop people from stealing images that are already print resolution. 
I have debated long and hard with myself about putting my work out there to promote it, and 
fear of theft because the resolutions that would make my work attractive also makes it vulner-
able to unauthorized downloads I have no control over, despite any programming precautions. 
I believe that changes to the copyright law under the Orphan Works Act that would give more 
opportunities to infringers by giving them even more access to my work, and would completely 
hinder my ability to make a living out of my illustration and art work.   


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 
 
Cost and effort. I have had a blog since 2007 where I post a drawing a day. I have seen those 
drawings stolen and used for purposes I never authorized, despite having copyright notices 
on the blog. If I had to register each and every drawing to protect my copyright, even a nominal 
fees, I’m looking at thousands of drawings that need to be accounted for, registered and paid 
for. I’m not earning enough to allot that much time, moeny and effort to protect my work.


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 
 
I think understanding the value of the visual works that people put out as their livelihood. I 
believe there’s a culture of entitlement on the web right now, that because information and 
imagery is so available for next to no cost, that it becomes difficult for people to believe that 
artists and photographers should be compensated. Without firm copyright laws on the side of 
the creators, our ability to live off the work we labor over would be in even more jeopardy than 
it already is. The Orphan Act would encourage more infringement, and less compensation for 
someone like me. My body of work is my inventory from which I can earn a living, and its publi-
cation does not and should not make it fair game for others to benefit from without just com-
pensation to me.


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


As artists we toil long and hard to create the work that we do. In the internet age of sharing, we 
put that work out there to showcase and promote ourselves as artists, and the automatic own-
ership of copyright under the current system allows us to share and post work with frequency 
that matches thre speed of the web, and allow us a fighting change to get our work seen with 
the knowledge that under current law, we own whatever we put out and as such, can legally 
protect it from infringement if need be.  
 
If we were to be required to register and pay for registry of each and every item of work we put 
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out, we would be spending countless hours and dollars toiling to not only register our back 
catalogs but delay putting out new work until such time as registration and registration fees 
would allow. If we spend too much time registering, we spend less time earning a living by cre-
ating and putting our work out there. 
 
And if the Orphan Works Copyright act allows registries to live off of our efforts to place our 
work in such registries,it’s even more grossly unfair for them to reap posibly benefits from our 
two fold efforts in creating, then registering,such works. 
 
I work very hard and am barely able to earn a living as an aillustrator in the current economic 
climate. A such I cannot stress enough how much I hope the the Copyright Office needs to make 
sure that the point of copyright - to protect those who own those selfsame rights to earn their 
livings - should work in favor of the creators such as myself.


 
regards,


 
George Gozum 
Illustrator 
 








1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 


The most significant challenges for monetizing my visual art is, figuring out copyright law,  having registered 
documentation that I own clear copyright title to my art, and of course finding buyers for my artwork. Contracts 
between artist and manufacturers usually includes a section where the artist states that they are the owner of 
the copyright for said work and indemnifies the manufacturer in regards to the copyright. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators? 


I am far from being a famous artist, but have still had my artwork constantly stolen online and used without my 
consent. Being an artist I do not have the resources to legally defend against the many infringers in a court of 
law. The proposed orphan copyright act would only make things much worse, I fear that it could collapse the 
art licensing market by shutting artists out from ownership and legal claim to their own creations of art. To 
artists, their only economic asset is their work of art and the accompanying inherent copyright to their work of 
art.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators? 


Currently the most challenging and frustrating registration issue for me is the very vague state of the terms 
‘published’ and ‘unpublished’, and that you can’t register several ‘published’ works together, as you can with 
‘unpublished’ (I create a lot of artwork and can’t afford the time and money to register each published piece 
separately). Also, there seems to be a lot of confusion among artists regarding copyright registration, when 
asked, even the U.S. copyright office seems unclear in regards to ‘published’ vs ‘unpublished’ in many 
particular instances. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


I only use art of my own hand and do not incorporate other artist materials. As long as I am able to hold the 
inherent copyright of my art when I create it, (as is the current law), and then register only if I would like to 
additional documentation to cover me for possible recourse to fight infringers, then that works for me. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 


I have recently become aware of secondary licensing market where money is collected on behalf of the artists 
for their copyrighted works being used by academic publishers etc., but it seems the money is never given to 
the artists. Someone has the money, but it isn’t the artist. I think this is a matter that needs to be dealt with so 
that the artist who’s ‘work’ is being used receive the benefit from their labour.


Thank you for the opportunity to comment
Cathy Horvath Buchanan
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I am an independent artist whom works entirely from home. Upon hearing about the Orphan Works Act, I became 
extremely concerned for the integrity, accuracy, and well-being of my work.


I have been told that I should answer a certain set of questions within my letter. I will respond to the questions that have 
posed as best as I can.


 1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations?
Typically, when monetizing a work through a publisher, artists will lose much of their royalties lost via various fees 
involved in maintentance, processing, and/or publishing. While someone might pay $100 for an image, sometimes an 
artist can see half of that or even less due to this. This results in very much effort being rewarded with very little.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
Legal fees in an infringement lawsuit are often very high, and tend to be an expense that independent artists cannot 
afford. Artists, especially independent artists, earn very little as it is.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
Proper registration is expensive, time-consuming, and often complicated, especially for independent artists whom also 
have to hold down second jobs before we can really get our work off the ground. Under the current copyright law, we 
are afforded protection without needing to go through much complicated work, saving us a lot of time and money and 
allowing us to create more content.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
The only real frustration or challenge is getting permission to use the work, which honestly isn't even that difficult and 
thus not much of a frustration at all. The real challenge is when one is protective of their work, and often they are 
protecting it for good reason, be it to safeguard their integrity or to safeguard many years of hard work perfecting their 
creation. Often, however, artists are willing to allow others to use their work, but only so long as credit is given and - in 
many cases - they receive compensation. The Orphan Works Act would threaten to take this away entirely.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?
Under current copyright laws, I am able to freely create new content for others to enjoy without restraint and with little 
fear of my hard work being infringed upon. My integrity as an artist, under current laws, is protected.


The changes of this law would completely disregard my integrity and hard work. They would make it so that others 
could freely take my work, which I have put months or even years into for little to no pay, and easily make a profit off 
of it.


For many independent artists such as myself, we are paid very little, usually less than standard unless we are hired by 
large studios, and even then tend to be paid little (and in large studios, we tend to have little to no ownership or control 
over our work, as it belongs to the company). What we do have, however, is protection of our work. Creating artwork, 
videos, good photographs, illustrations, stories, and similar creative works takes many years - usually a lifetime - of 
study and discipline to perfect. Many independent artists share their work online to be enjoyed by others completely for 
free, being paid either through website advertisements, crowdfunding via patreon or kickstarter, or not being paid at all. 
The loss of protection of these works would see much less of this content being posted online.


If this act goes into effect, many artists will be reluctant to share their original works withe the country or the world out 







of fear of unwelcome or unwanted alteration. Very few will be able to register our creative works. Both of these will 
result in much less art and creative entertainment content being shared, which is currently usually being shared FOR 
FREE. The tedious process of having to register everything created will discourage more art from being created or 
shared, as it will be unnecessarily complicated just to publish an original work.


In short, current copyright laws encourage artists to create and share, since their work will be protected. The Orphan 
Works Act would discourage artists from doing this, and those that would could easily have their works used without 
permission in such a way that violates the integrity and hard work of the artist.


Copyright, for artists (especially independent artists), is how we make our livings, keep a roof over our heads and food 
on our plates. Some of us are able to thrive this way. With the changes proposed, this could all go away.


Before making major decisions as to copyright laws, one must consider the fact that livelihoods and jobs could be made 
or broken by such things. This act threatens the future careers of myself and countless other independent artists in a very
 negative way.


Thank you for your time.


Sincerely,
M. Godfrey
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July 20, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


My name is Philip R. Rogers. I am a semi-professional freelance artist. Since 2005 I have produced and
published countless illustrations and covers for a number of publications such as Post Mortem Press, 
Elder Signs Press, Coscom Entertainment, TwinStar Media, Dark Wisdom Magazine, and Chaosium, 
Inc. 


While funds from art are not my primary source of income, it most certainly is needed to help my 
family survive in today's economy. The market is flooded with artists. Publishers have a huge amount 
of people to chose from. The digital world creates both a boon and a problem for artists such as myself.
The digital world has created technology that allows for clients to find and see examples of my work 
quickly. The technology allows me to digitally create art and then rapidly send that work to publishers. 
But that same technology allows anyone to find my work. That is a good thing until one considers that 
those same people can - and sometimes DO - use that technology to alter my work, removing my 
signature, and put it out as there own. They have “orphaned” my work so to speak. Clients often  
request that I submit cover work without my signature. When that work is advertised online, there is 
not any connection to me – other then that I created it. Someone who finds this can alter it slightly and 
create a “derivative”. Under the current copyright law I have rights that can stop or help fight when 
someone does these things.  Changing the law as is proposed grants others more rights to my work than
me – and I created the work!


Copyright grants me the ability to support my business by allowing me continue making money off my 
work through re-licensing and marketing. Under the current copyright structure I can use all my past 
work and current unpublished work as an online portfolio. Clients, as I mentioned, have quick and easy
access to my work. If I were to have to go back and register those works in any fashion that would cost,
then I would suddenly find myself unable to continue working as an artist as I could not afford to do so 
If I were to have to start registering each new piece and have to pay to do so then I would have to 
charge that cost to the publisher. Most publishers are not going to pay that extra cost and then I will 
find myself in a position where I will be unable to do art. And certainly no independent agency outside 
of the Copyright Office should have ANY access to managing the copyrights or have control over my 
art. Unless I sell ALL the rights to my work to someone, any monies made from that work should come
to ME. Not to someone who represents me - not unless they can show some written proof that I 
personally gave them that right. The system, as discussed in the current plan, is far too open for abuse 
and further hinders artists the ability to protect their work and would end up costing many artists extra 







money that they can't afford to lose. 


Also troubling is the notion that ANYONE has as much right to MY work as me. A publisher will 
contact me and we will work out what rights I am granting them. The work, the art, is mine. I created it 
so I have the right to decide how much right I grant someone else.  If I choose to place the work on my 
website and NEVER want to see it used in ANY fashion other than as a show piece – then I HAVE 
THAT RIGHT! Again I created it.  In that tone I don't care that someone might come across the work – 
whether they be a publisher or the average person - today, tomorrow, several years from now  – and 
want to use it. That they can't find that I did the work is not an excuse to steal the work. It is very easy 
for individuals to remove signatures and watermarks and say they didn't know who the work belongs 
to. As I said, the market is flooded with artists. If they need artwork and can't tell who did the work 
they “found” then they can spend the money and hire another artist – then maybe that artist and their 
family won't have to worry about rent or food.


My hope is that if the copyright law must be changed, then it will be done so to the BETTERMENT of 
all visual artists whether they work professionally or simply as a hobby. There are so many out there 
who want to “steal” and make money off an artist work. Please don't help to make it easier.


Respectfully submitted,
Philip R. Rogers
www.philiprrogers.com



http://www.philiprrogers.com/






!!!!!!!!!!
Date: July 23rd, 2015!!
RE: ! Correction of information on previous letter on Notice of Inquiry, Copyright Office, Library of 
Congress; Copyright Protection for Certain Visual Works ( Docket No. 2015-01)!!
Dear Ms. Pallante,!!
In my previous letter, I wrote about my concern about the Orphan Works proposition and mentioned a 
professional acquaintance named Patrick Ross. I want to correct that it’s not the Copyright Office he 
worked at, but rather the U.S. Chamber of Commerce and an affiliate of the Copyright Alliance ( http://
copyrightalliance.org ) as an Executive Director for three years as I quote his biographic background:!
 !
Patrick is the author of the literary travel memoir Committed: A Memoir of the Artist's 
Road (Black Rose, 2014). His essays have been published in numerous literary journals, and he 
won the 2012 Sidney W. Vernick Prize in Nonfiction from fwriction: review. 	

 	

Patrick teaches creative writing for The Loft Literary Center, and has an MFA in Writing from 
Vermont College of Fine Arts.	
!
Patrick's 26-year career in Washington, D.C., covers the communications gamut. He worked on 
Capitol Hill for U.S. Senator Harry M. Reid (D-NV), spent a decade as an investigative 
journalist covering the White House and Capitol Hill (earning nine journalism awards in the 
process), served as vice president of communications and senior fellow for a D.C. think tank, and 
was the CEO of an influential trade association. Currently he is a speechwriter and strategic 
communications advisor in the Obama Administration. He has been interviewed frequently as a 
policy expert by numerous media outlets including CNN, NPR, C-SPAN, Fox News, The New 
York Times, The Washington Post, and The Wall Street Journal.	
!
Patrick has delivered keynotes and participated in panel discussions at several dozen events 
across the U.S. and in Europe, including major conferences such as South by Southwest (SXSW) 
and the Consumer Electronics Show (CES). He has spoken as an expert on a wide variety of 
subjects, including the Digital Revolution, technology policy, creative writing, and the creative 
process.	

 	

Thank you,!!
-Adam Glazer!
www.studioinnersanctum.com



http://copyrightalliance.org

http://www.patrick-ross.com/#!committed/cvpl

http://www.patrick-ross.com/#!teaching/citr

http://www.studioinnersanctum.com





!!!!!!!!!!
Date: July 22nd, 2015!!
RE: Notice of Inquiry, Copyright Office, Library of Congress!
! Copyright Protection for Certain Visual Works ( Docket No. 2015-01)!!
Dear Ms. Pallante,!!
I’m a deaf freelance illustrator living in Vermont, originally from Cleveland, Ohio, writing out of 
great concern to the Orphan Works proposition. I’ve been published a few times in the small 
press comics industry and had illustrations grace the covers of a fellow small publishing author’s 
books. Among other things, I have produced storyboards for the Independent Film-makers in 
Cleveland and an iPhone game project for a brief time. !!
I’m also well acquainted with Mr. Patrick Ross whom used to work for the Copyright Office and 
have been interviewed by him a few years ago, in which his book “ Committed: A memoir of the 
artist’s road “ was based on. He and I share the same advocacy for copyright issues and the 
rights of creatives to own their work or have the right of creative protection to maintain living 
standards.!!
Also, I’m an athletic fencer and contribute my creative works to that sport that I’m passionate 
about. I’m still considering writing and illustrating a book based on this sport and famed history 
in the future. If the Orphan Works law gets passed, it would put a dent in my career and make it 
very challenging for me to catch up to all the images I uploaded in ordered to be registered.!!
My ultimate goal right now is to rebuild my creative career and put it back on track where I 
originally wanted it to be, but with the looming proposal of Orphan Works, I have no recourse 
but to take a stance on this before it damages my ability to grow as a professional, but also my 
reputation. !!
And so, I write to you to respond to your questions in regards to the Orphan Works:!!!







1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? !!!
I find that living in Vermont has been extremely challenging to me on a local level to make a 
living as an artist/illustrator due to the limited audience I try to reach out to and found that online 
or out of state clientele work has been my best method of getting exposure to new business.!!
However, I have been fortunate to work with a client who allowed me to have rights to the cover 
illustrations but have never been in a situation that required contractual rights to my images, as 
of yet. But I’m acutely aware of ‘on spec’ clients that circumvent our situations to their 
advantages out of greed or false pretenses to afford the services rendered. !!
As a deaf person, being taken advantage of is a very scary prospect when I only have email and 
texting on my smartphone to communicate since I don’t sign, and have had voice calls blocked 
due to a data plan. I rely on clientele to be honest and professional, sticking with the parameters 
of the projects involved.!!
So, it’s challenging for me to afford to copyright each image to protect them especially when I’m 
trying to make a living as an illustrator selling prints via an online store. This is extremely 
concerning that, if online galleries are the ‘middlemen’ to the international scene, there is NO 
way the Copyright Office can enforce image theft or alteration, should the Orphan Works is 
passed. !!
This is true because unscrupulous or ignorant individuals will try to copy an image that is 
already created and ready for print via an online service by the artist him/herself. !!
To do so is stealing the revenue that is to be earned. It’s unethical. Not only that, it also hurts the 
online galleries’ and store business reputation.!!
The public, nor Big Corporate or Big Data Banks, by whim, be allowed to take images without 
sole permission and acknowledgement. !!
It’s also an unfair advantage when Big Publishers such as Marvel Comics have huge sums of 
money to afford to protect their Intellectual Properties while freelance artists such as I would 
have great difficulty in doing so with limited maneuverability to counter such ‘ image theft ‘ and 
lost revenue. !!
In truth, I have experienced image theft about two years ago when someone tried to use an 
image I posted online for a t-shirt they were selling on their website. This disturbed me greatly 







because I wasn’t aware of this until I fortunately stumbled across it. I requested the image be 
taken down since it was my creation and the person took it down. !!
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? !!
I have not been in a Small Claims court situation, but I do foresee huge expenses involved in 
attempting to sue anyone who tries to steal my work. To allow the public access and right to 
alter my work is a serious grievance.!!
I should direct the question to the Copyright Office if it’s truly fair for big publishers to afford 
lawsuits and with duplicity, turn things around and take images by way of alteration, defending 
themselves with legal ease, while artists like me cannot have that form of professional 
convenience. !!
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? !!
I began my creative career some time during the mid-1990s up til the present and have not 
copyrighted my images yet, even though some are on my website in a gallery page to act as my 
portfolio, and also on Society 6 which is an online store that sells prints and merchandise based 
on the artwork I uploaded. The sales revenue from that site is divided between me and the 
service. !!
I would agree with many creative professionals that whatever has been created is already 
copyrighted but will require a copyright mark on it. In fact, I think it would make it easier if a 
creative makes a co-pay to an online service such as a gallery or store that requires image 
uploading, to have the work registered right away or have copyright symbols on it to block the 
public or Big Corporate stealing it. !!
There needs to be an easier and more affordable way for us to register our work without ‘ 
emptying our wallets ‘, so to speak.!!
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? !!
There is a difference between stealing and borrowing, but lines can be blurred if they claim to be 
“ borrowing “ and ending up making a profit out of it on their end. The Orphan Works is nothing 
but a back door scheme to destroy all the creatives’ ability to proactively or reactively protect our 
work in timely fashion. !!







If those who work to make legal use of photos, graphic design, or illustrations, there must be 
legal permission required and credit due in my name is also of paramount importance. !!
If educational institutions such as museums or universities need images, professional creatives 
MUST still be acknowledged and credited to. Permission must be granted prior to using the 
image AND the content has to be approved in order for the ‘ public ‘ sector to use it in a proper 
manner. !!
It’s one hundred percent unethical for anyone to take credit for work that is not their own. This is 
also why the Orphan Works is an extremely troublesome tool of circumvention. !!
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? !!
The issues of “ On Spec “ clientele is a very real one and one with the AIGA ( American Institute 
of Graphic Artists ) have been vocal about. The Orphan Works law, if passed, will make it easier 
for those ‘ on spec ‘ companies or clientele to take advantage without having to approach 
creative professionals for work and for free.!!
That would be extremely unethical and wrong. It would destabilize the creative industry into 
poverty. And when this happens, it’s very likely the industry will not be able to sustain itself and 
the landscape of visual and audio culture could, technically, come crashing down. !!
I direct you to this URL of AIGA’s stance on ‘ spec work ‘: http://www.aiga.org/position-spec-
work/!!
I have seen the dark side of ‘on spec’ proposals over the years and it is very disturbing. Early 
on, I didn’t realize the scheme until I figured it out. This is one reason why art schools in the 
past, or present, have not done a good job in educating students on this issue and be prepared 
for such unscrupulous business practices by clients. !!
Sadly, however, arts organizations like AIGA, or Vermont Arts Council, usually don’t do a very 
good job of being proactive in guarding our creative rights despite providing ‘ educational ‘ 
articles for awareness’ sake. !!
Instead, they prefer to play “ Switzerland “ to stay neutral. But on the other hand, arts 
organizations should be more helpful in providing funds for legal fees to fight copyright 
infringement so that creatives don’t have to pay out of pocket entirely or provide a list of 
networked specialized attorneys that deal with these issues on an affordable level. !!







It’s imperative that creatives like us need a secure protocol to ensure we can safely protect our 
Intellectual or Creative Properties without risk of unknown ‘ image theft ‘. Perhaps, having a 
smartphone app connected to the Copyright Office to register works ‘on the fly’ snapping images 
as an official registrant would make things easier, but the fees must be reduced to ease in the 
process. But advance notice must be given to provide more time before the image is being “ 
borrowed “, even though a loophole can be exploited to stall the process and “ kill the clock “ 
before the creative registers it. This is also very concerning. !!
That’s why I think having an ‘ image escrow ‘ be utilized before the borrower touches it legally. 
That would give the creative notice that there is a request being made and a response is 
needed. This prevents ‘ stealth image theft ‘ on the internet. There also needs to be some form 
of ‘trip wire’ on an image that activates it when someone ‘right clicks’ and saves the image, 
allowing the creative to know where the source of origin is coming from. !!
This is also why the Orphan Works is detrimental to all of our professional livelihood when there 
is a prevalent culture of ‘right click’ or ‘save image’ via smartphone that cannot be enforced. It’s 
one reason many professionals I know put copyright marks on them at the time of creation as a 
notice that it belongs to them by name. !!
As a deaf creative, my career as an illustrator is important to me as my “ voice “. !!
I would suggest not giving in to pressure by those who are lobbying for Orphan Works based on 
‘ just because ‘ the public has a right. After all, it is NOT their livelihood but ours. It’s our job to 
create for the public to ‘ consume ‘ by way of proper economical exchanges in sales or legal 
credit. !!
To what benefit does this Orphan Works proposition offer? Would it make sense, for example, if 
an educational public sector downloaded an orphaned work and made it their own, when the 
true original image belongs to someone who created it? This proposition makes no sense. !!
I don’t think the problem is with the current Copyright protocols, but rather the internet. That part 
needs enforcing and requires digital watermarks even if they’re not copyrighted, there needs to 
be a reasonable way for us to register immediately without mounting costs, although fees like 
this are tax deductible in our profession.!!
However, one idea could work is to register the image for free so that it officially belongs to the 
creative immediately and the fee(s) can be paid off over time like a balance, instead of upfront 
payment. !!
The image or artwork would have to be uploaded as an attachment online with secure 
identification protocols to ensure the registrant is ‘ who they say they are ‘, and with a private 







profile or account on the Copyright Office’s website or database accessed by mobile or desktop 
devices. Or a paid account subscription annually or monthly to register works for free in a 
private manner. !!
I could continue endlessly with many issues but it’s clear that the Orphan Works proposition is 
not in my favor, nor any other professional creative’s livelihood. !!
It’s my hope that the Copyright Office and Congress does the right thing and reject it until a 
better solution arrives to level the playing field. !!
Thank you,!!!
-Adam Glazer!
www.studioinnersanctum.com








Dear Catherine Rowland or to whom it may concern.


I´m a Freelance artist and diploma designer from germany. 
It might be questionable why i as a german resident am writing this letter but i 
believe that the pass of the laws and enforcements that will take place for the 
existing copyright laws could act as a strong role model to other countries. It also has 
a great relevance because it would affect the whole market aswell since the internet 
let´s us have a borderless area to work and act in. Not that i can only associate with 
the other artists and their statements in the US that i heard so far, after trying to see 
the issue from another point of view, the points aiming towards a higher purpose like 
creating an overview by mass digital registration or raise of control by privatizing can 
be easily debilitated.
Google, other online search machines and inverted image searches like tineye offer 
great services to figure out originators of (art)pieces/visual content. For controlling 
issues the artists themselves and further more the community of artist acts as a 
great tool.
To speak from own experience, i was contacted more than 10 times from other 
artists or people from the community which i´ve never met before, informing me 
about copyright violation on my work and i´m a rather small fish. Artists in my field 
take it pretty serious if people don´t give credit or violate copyright. Sites like 
wallpaper.com who get into focus because of not having rights to artworks but 
making money of of them spread like wildfire. Where it get´s critical though is, when 
the artist has to step in and has to fight to make things right. 


As an artist and creator of visual content such as illustrations, the copyright is my 
opportunity to keep the control of usage under my personal aims. A design or an 
illustration is a personal solution to a given problem by the artist. These solutions can 
be put so close to the creator that you can say that you see a part of him especially 
when doing personal work. As the creator of such a carrier it is essential that i have 
the opportunity to  control the course of my creations, backed by a legislative 
authority. By the gain of power of the internet and graphic programs art theft became 
an issue growing hand in hand for every artist in the world. It is already hard and 
close to impossible to keep art in its particular paths and if violated can only be 
restricted through time consuming actions. Programs like Photoshop (which is a 
professional tool but named here because best known. There are free softwares 
easily available which can be used aswell) make it very easy to get rid of 
watermarks, signatures or anything similar that ensures a easy visual detection of 
originality/origin. These programs also have the ability to create custom actions that 
would allow to literally create orphan works by the masses. Copyright must remain 
under the hands of the artist and only under the hands of the artist as its creator. 
Therefor art theft should be put under greater sentence and easier handling towards 
violators through the artist and the executive force. By putting copyright under a 
personalized lobby the ownership by the artist is lost and therefore missed its 
purpose. For nearly 3 decades the copyright ownership was given to the creator and 
it must stay with him to give the individual the right of control since he/she is the 
origin or the part that gives birth to an idea in the physical world.
A digitization of artwork for register purpose for an artist like me, who is working in 
this field for a fairly short amount of time after looking at well known artist, is close to 
impossible regarding the amount of sketches, Work in progress pieces or pieces that 
have to go through revision while communicating with a client and also find ways to 







the internet. Surely not manageable for someone working in this field for a longer 
time and with a higher rate of commissions. The process of creating is energy 
draining and time consuming enough as it is and in the end the product would take a 
lack in quality and even if just in an small amount can not be tolerated. This would 
create a threat towards artist and commission giver and by that endangers the 
reputation and income of the artist. 


A significant challenge for monetizing and license visual (art) content for me is 
always to make clear why my prices are what they are. Customers especially in a 
highly commercial area and businesses usually don´t have a good insight and don´t 
see the work or the time needed to create or solve problems given under the give 
tasks and demands of the client. This is if there is no art director or someone similar 
involved. Also to show or to make clear that what is bought is skill aquired during a 
large amount of hours. To make clear that this is part of the price can be a challenge 
aswell.


When enforcement is needed it can be tricky to get a grasp of the person in charge, 
the violator. Also the amount of time and foremost money needed can be 
challenging, especially if there is no financial backing which is always a big point for 
artists. If you´re one of the thousands who struggle making a living of their art hiring 
an attorney which is needed then, is a step which can be a thing of impossibility.


The registration can be also a money issue if the artwork is not commercially used 
and making money after completion. Normally the point of usage in the contract 
between commission giver and artist is enough to handle normal or even special 
circumstances.


Most significant challenges for someone who wants to make legal use of an 
(art)piece can be making out who was the creator and getting in contact  with the 
person. That is if they don´t use signatures or a signing that can not be red. Also if 
they use alter egos for their works can lead to not being found by a potential client.


It should be easier to get rid of infringement of copyright with the copyright in the 
hand of the artist. Probably easy said but that´s the issue brought to point. 


Finally i want to say the way copyright was handled so far was meant to enforce the 
artist and back him/her in case of infringement or prevent such. Copyright has to stay 
within the artist to make sure that he/she can make a living of of what i think is his/
her calling in life. Please keep in sight that the individual, the artist is the thing that 
should favor in this issue and this can be ensured at least by keeping things more 
like they are and have been for so long now.


Thank you.


Best regards
Deryl 








July 23, 2015
 
Maria Pallante 
Register of Copyright
U.S. Copyright Office
Library of Congress
101 Independence Ave. S.E. 
Washington, DC 20559-6000
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection
for Certain Visual Works (Docket No. 2015-01)
 
Dear Ms. Pallante & U.S. Copyright Office Staff:


I am writing on behalf of Pro-Imaging.org, the international, professional photographic and 
imaging organization formed in 2004 to provide a self-help business and technical platform for 
working professionals who, collectively, vigorously advocated against the encroachment of the 
low-ball, royalty-free stock image market, a development that brought devastation to an 
existing rights-managed model, one that provided quality work to buyers and sustainable 
incomes to its creators. Collectively, our membership represents many, many decades of 
working experience encompassing a wide spectrum of the analogue and digital world.


Overall, in response to your Notice of Inquiry, we wonder what category of orphan works the 
Office is addressing. Certainly, there are legitimate orphans from the 20th Century publishing 
world. We feel, as others do, they can effectively be managed by modifications to the Fair Use 
provisions, as proposed by Bruce Lehman.


The numbers of the above-mentioned works, however, pale in comparison to the many 
hundreds of millions of orphan works created and published since the advent of the Internet. 
We hope the Office recognizes this reality in its orphan works’ mission, and we address most of 
our comments to that problem, while hoping to answer the questions posed by the Office to 
the visual arts community.


Commercial Use: Applicability to All Categories of Works, All Types of Uses and Users


Good Faith buyers already know where to search for the images they need. Commercializing 
orphan works will merely be a time-consuming process for both parties, yielding confusion and 
distress with little or no net benefit.


The assumption that everyone wants to commercialize their visual work is, frankly, 
presumptuous. Section 106 of the copyright code (Exclusive rights in copyrighted works) also 
means the right to remain "undiscovered" without being burdened by an orphan works scheme 
that requires constant monitoring (the Office's Notice of Use proposal).
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Originally, the Internet was not conceived to be the vast, complex marketplace it is today - it 
was developed to share information via text. Until the problem of online durable authorship 
(stripped metadata) in media files is solved, the currently proffered notions of 
commercialization seem pointless.


To this end, the Office should really be advocating for a change in the DMCA to make stripping 
of authorship metadata illegal under any circumstance, not just for purposes of deceit. 
Furthermore, the Office should be using its powers to advocate for new standards in media 
files, server configurations and browser software to secure and display authorship throughout 
the Internet process. The main priority of any orphan works agenda should be to address and 
solve these structural problems, thus eliminating a major source of orphan works.


Finally, let artists decide by what means they wish to be discovered and if they wish their work 
monetized, or not. It should be their choice, by default, to remain quiet if they choose. The 
Office should not assume artists are in need of extra marketing assistance - the economy will 
not go into recession because of it.


Text-based Notice of Use


It seems unlikely this will work as intended, and would, therefore, result in the failure of a 
critical pillar of the Office's proposal. How is one to interpret an infringer's text description of 
an individual image in a way that the creator will know it is her image? What if five infringers 
each write a description of the same image? Because the descriptions will not be identical, 
how is the creator to know that five parties are infringing the same image?


Millions of new images are posted online daily. Most, if not all, are orphaned by default, or 
certainly after one "share". 


• Does the Office wish to expose family photos to commercialization?
• Must every internet user search the Notice of Use database to discover they've been 


infringed?
• Must professional artists who have granted exclusive use of a work diligently search the 


Notice of Use regularly so as not to be liable for breach of contract to their client?


Small Claims


That the artist must prove their rate as reasonable in a marketplace driven down to pennies 
where dollars used to be returned is essentially asking artists to give their work away below 
cost, if not for free. Should an artist even discover an infringement in the text-based Notice of 
Use, the costs of time and any attorney fees (that can't be recovered) in a Small Claims 
process realistically gives the artist only two choices: accept the infringer's rate or request a 
takedown. The former perpetuates the current miserable market conditions; the latter choice 
seems pointless. By the time the infringement is discovered, the image has likely long served 
its purpose and may have been subsequently copied and shared many times over.
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These collective burdens in the Office’s proposal - registration in databases, searching Notices 
of Use, and negotiating in a Small Claims court - are not desirable, and would constitute a net 
loss of income for artists.


“Safe Harbor” for Certain Nonprofit Institutions and Uses


“…the Office’s proposal restricts the applicability of the safe harbor both in terms of a user’s 
identity and the nature (educational, religious, or charitable) of its use.” ~p66, Orphan Works 
and Mass Digitization, USCO.


At face value, this statement seems to be giving these classifications free use under safe 
harbor, after a qualifying search. Yet, nonprofit does not mean “without profit”. What qualifies 
as a religious organization? A search of Guide Star brings up 2,644 religious media 
organizations alone. This is not a small class of users. In terms of a charity, isn’t everything a 
charity publishes, including appeals for funding, “charitable” by “nature”? In the same way, a 
university press publishes books that, by their nature, are educational. Why should they be 
treated differently than Simon and Schuster, for instance, who might publish a similar work?


We think reexamination of Safe Harbor is needed.


Mass Digitization


The internet marketing model today requires extensive image use to attract eyeballs and keep 
them “stuck” to seemingly endless varieties of marketing text. Any image used for this purpose 
("stickiness" in marketing parlance) should be deemed commercial use, whether the webpage 
is ad-based on not. If an image use aids in the promotion of one's brand, even in a personal 
blog created by an owner associated with a service or nonprofit, it is commercial use. For that 
reason, “commercial use” under the Office’s Mass Digitization proposal needs to be defined 
much more precisely. To consider commercial use only as work placed on mugs and T-shirts is 
missing the real commercial market picture.


We thank the Office and the community for their participation in these discussions.


Sincerely,


Don Schaefer
Pro-Imaging founding member
Boston, MA


on behalf of:	 Pro-Imaging.org
   5 Christina Street
   London, United Kingdom, EC2A 4PA 


	 	 	 and


	 	 	 Artists-Bill-of-Rights.org, a project of Pro-Imaging
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July 15, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


Dear Ms. Pallante,


I’m writing to you concerning copyright policy and to implore you to create policies to 
protect visual artists and creators with exclusive rights and to support us with sustainable 
professional creator environment. 


I’m a full time Graphic Designer who supplements her income with freelance Design and 
Illustration. Not only is the main aspect of my job completely hinged on my ability to license 
my work to my clients, but it’s what allows me to freelance my artistic skill set to supplement 
my income. These rights are what makes my industry run and what keeps my job as a 
professional Graphic Designer valid. Copyrights are the cornerstone of keeping my industries 
integrity and cogs running smoothly, not to mention the simple quality of the work my 
industry does would drastically decline if copyrights are not in the hands of those trained to 
create the works we do. 


The digital age has solved and yet created many problems for visual artists. While it has given 
us a new platform for displaying our work, and soliciting our skills it has made infringement 
on our rights hundreds of times easier. As of now, it is incredibly easy to take someone’s work 
and display it as your own and many would not be the wiser. There has been a large increase 
in unauthorized secondary licensing with large digital-publisher and stock websites where 
all credit to the creator are completely removed, sometimes without the creators permission, 
and sold to consumers profiting from the authors work and simply paying them a tiny 
commission. It has been a considerable amount of time since Copyright laws have been 
reviewed with the rights of restoring equality to the Creator/Publisher dynamic. I believe that 
this needs to be rectified immediately. I can’t understand how the artistic fields seem to be 
the only ones that fall into this heinous category of rights violation. I am extremely grateful 
that the Copyright Office administration is doing this inquiry and I hope that you can 
understand how dramatically this will affect the creators of such works. 


1. What are the most significant challenges related to monetizing and/or licensing
photographs, graphic artworks, and/or illustrations?


I strive to be a freelance Designer and Illustrator, but I am unable to do so completely due to 
the lack of education in the general public, and in the education I received in school on what 
is and isn’t copyright infringement and what clients feel they’re entitled to ask of me. When 
I was first starting out I was asked to submit a piece of work for a client as an introductory 
work-for-hire situation. She needed the work done quickly and it was to be paid for upon 
signing a contract for the full project. I completed the project and was told that I would 
receive the brief for the full project, that she would like to move forward with me. She uses 
my designs to this day, and I was never paid for the initial work-for-hire project. I have come 
to learn that she is infringing my copyright by using them, but I’m not even sure now if there 
is anything I can legally do about it. I have an associates from the Art Institute of Houston 
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but was never taught an iota of copyright law. Any possibility of being a freelance Designer 
hinges on these laws and I was never taught what they were let alone how to utilize them. 
With the exception that I could use images form the internet for education purposes, but 
I wouldn’t be allowed to use them in the field, I would need to purchase stock photos or 
take my own. Even in my day to day position, clients continually do not understand why 
they must pay for the creation of their product. How could there be a cost for creating the 
artwork? Isn’t that part of the cost? Unfortunately, we creators as so undervalued by those 
outside the industry that there clients do even value us as an actual part of the production 
process. Even as an independent contractor, this view is rampant with clients trying to 
negotiate down your prices or asking for all your preliminary designs even though the 
contract clearly states that they only receive the final design. I had a client ask me “Then what 
am I paying for?!” in exasperation, as if the project he commissioned me for suddenly wasn’t 
good enough.


2. What are the most significant enforcement challenges for photographers, graphic
artists, and/or illustrators?


There is no support for creators when a theft occurs because the only thing we can do is 
take the culprit to court, which is often too expensive for us to even entertain. When I was 
in college, a close friend of mine had her work stolen. We were asked to copy final files to 
the desktop of the print center computers, then delete the files after printing. My friend 
did so, and went to class. Someone took her pdf from the trash bin, opened it in illustrator, 
tore it apart to pull the illustration out of the design project and began coloring it digitally. 
We would never have known if we hadn’t been walking by a lab a few weeks later and 
witnessed him working. He claimed a friend drew it for him, right in front of my friend, who 
immediately produced the original from her bag. His punishment for deliberately stealing 
from a fellow artist, student, and breaking the rules of the school—for which the punishment 
was supposed to be expulsion? He was failed on the project, and required to redo it. Even 
after the instructor she’d turned her project in to—including all preceding sketches—went 
to the department head on her behalf. There was no hearing, no suspension, no expulsion, 
simply had to redo the project. She later dropped out of the Art Institute and went to 
school to be a nurses assistant. I have never seen anyone so discouraged as she was after that 
predicament. Theft in the art industry is almost a joke... and the effect it has on those in our 
industry is appalling.


3. What are the most significant registration challenges for photographers, graphic
artists, and/or illustrators?


Education and Money. Once again, I was never taught anything about copyright laws or how 
to utilize them. I was never taught that I was required to register my works or that it costs 
money to do so. To be honest, I have only learned this in the last few days doing research for 
this letter. The cost of a 10 year registration is sometimes more that I get paid for commission 
on an entire piece. It’s entirely too much to ask for each and every piece of work I want to 
register. Then, I come to find out that if I really want it registered for the rest of my life, 
I’d have to pay $600, roughly. That’s as much as my rent! For each and every piece I want 
registered, I have to essentially pay a months rent. That is preposterous! Most of these pieces 
are a one time project that I don’t feel comfortable reselling because they were specifically 
made for one client. I can’t pay $600 for a $50 project, and I shouldn’t have to for something 
I created. It’s the digital age, we should be able to find a way to register these things without 
an exorbitant cost to the creator. 


4. What are the most significant challenges or frustrations for those who wish to make
legal use of photographs, graphic art works, and/or illustrations?


I don’t know, I have never had an issue, frustration, or challenge in finding or using images. 







Either as inspiration, for fair use instances or stock images. I pay for my stock images, and I 
receive the image I pay for. I don’t see how there are problems with use legal use. You either 
pay for the imagery or you don’t. If you pay the correct party—and not someone who might 
just be selling someone else’s work—then you don’t have a problem. The problem lies with 
those people that would take imagery that is not theirs and try to sell or pass it off as their 
property. 


5. What other issues or challenges should the Office be aware of regarding photographs,
graphic artworks, and/or illustrations under the Copyright Act?


I believe that if we had some kind of registry, easily searchable for creator works we could 
easily be able to solve issues such as copyright infringements.  We need to make infringement 
and theft just as real and punishable as monetary theft. Theft is theft and it should be 
punishable. That does mean that we need a way to prove that the theft is legitimate, thus, 
why I suggest the registry. We live in a digital age, where many artists are choosing digital 
mediums just as often, if not more, as traditional ones. I realize that this has challenges all of 
it’s own, but shouldn’t we be working towards making creators rights more stable instead of 
infringer rights? Why are we rewarding theft?


Sincerely,


 


April Roseberry
aprilroseberry.com


april.roseberry@gmail.com
713.979.7500








July 19, 2015 
 
The United States Copyright Office 
101 Independence Ave., S.E. 
Washington, D.C. 
 
 
Dear folks, 
 
Thank you for asking about our experiences as visual creators with your services. I have 
also shared the following with Mickey Osterreicher of NPPA, who is preparing a reply to 
your inquiry, based on input from NPPA members, such as I. 
 
Interestingly, I am in the midst of catching up on the past two years of registration. 
Distracted by a full-time job beyond my personal photography work, I again find myself 
in the mire of collecting, organizing and converting more than 20,000 images, paying 
$110 for a service that would have been $70 a couple years back, and which has not 
improved in any measurable way commensurate with its increased price. 
 
The process I follow for such a registration, and have written down, includes 17 steps 
(with more needed, based on a careful examination of this past week’s effort), many of 
them highly technical, involving checking tiny details of export methods in 
PhotoMechanic and a very clunky ECO system, in which it is extremely easy to make a 
misstep. 
 
I have many hours invested in these two group registrations of unpublished images. The 
work toward registration has stretched across some six months, with fits and starts, to 
ensure unique file names, complete metadata, coherent naming schemes and complete 
documentation (I also, based on legal advice from ASMP, supply a complete list of every 
file name involved). Then there is the issue of determining which images were published, 
separating them out and paying even higher fees, with more complex documentation, to 
register them. 
 
And all this is for a deposit that I understand the office will discard after several years, if 
not much sooner. 
 
All I want to do is get this over with. 
 
But that wish was thwarted by an interesting twist involving the ECO system. We 
successfully prepared both years’ collections, and after three or four passes through the 
online steps for the first deposit (2013), we managed to insert my correct contact 
information in four or five different places, pay the $55 fee, and using my fast university 
connection, since both my home systems were not fast enough to complete the uploads (I 
organize and deposit my image files by calendar quarters) before they timed out, we 
completed uploading all files. 
 







The online system explains that once an upload is complete, I may not make changes. Yet 
when I set out on a similar process for 2014’s unpublished collection, I somehow 
managed to commingle its title with the 2013 application. The title line on that deposit 
now reads "Greg Smith Unpublished Photographs 2014 - Approximately 11,426 Images.” 
If I click on that title, it also lists, below it, a similar title for my 2013 images. However, 
the deposit includes none from 2014, I cannot correct the title and I can’t now combine 
the two years worth of images (which I understand is legal but not particularly tidy) into 
the one deposit that purports to include both collections. 
 
I spent 15 minutes on hold Thursday, trying to connect with someone in the CO. Then I 
had a meeting, followed by more and couldn’t call again before the office closed at 3 
p.m. my time (MDT). I sent them a message via email form Friday afternoon. The 
automated reply says to look for a real reply in my spam box and advises that such a 
reply will likely suggest I contact the office by phone 
 
Hence, I am stalled. I dare not upload the 2014 deposit when its title is paired with the 
2013 deposit. I can’t fix the title myself, since it’s locked. I can’t figure out how I 
managed to insert the wrong title into a locked deposit. And I have no idea how or when I 
might eventually get “help” from a CO employee, nor whether such will be helpful. 
 
So … the updating of my website (now years overdue) continues to wait on the 
registration of these images, despite perhaps 100 hours of work (nights and weekends) 
involved in trying to register the images in question. 
 
And again, once they are registered, will anyone ever see that deposit again? I’ve built it 
to be search friendly, with unique file names, carefully input metadata and a complete list 
of files. But to what end? How will this actually protect my images? Why is it that the 
FBI only investigates infringements against the largest of copyright holders, companies 
who have entire floors filled with attorneys, while small holders, such as I, must go 
through such a cumbersome process, conduct our searches for infringements and invest 
our meager incomes in trying to prosecute such abuses? 
 
I’m told it’s important I register my images. I understand the reasoning why. But is it any 
surprise that I am among a very tiny percentage of professional visual artists who actually 
register their work? And is it any surprise that infringements of visual works are many 
times more common than licensed uses? 
 
Sincerely, 


 
Gregory W. Smith 
Westcliffe, Colo. 








MARGULIES MEDICAL ART 
ROBERT MARGULIES 


 
 
July 23, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
Washington, DC 20559-6000 
 
Dear Ms. Pallante: 
 
I am writing to you regarding the proposed copyright legislation currently under consideration.  
As a professional medical artist, I have been creating scientific artwork for more than 30 years. 
Copyright ownership has been an essential part of my business since it provides a secondary source 
of income to support my livelihood. Copyright protects my artwork against any unauthorized use or 
resale to a third party. 
 
The most significant challenge in the marketplace has been negotiating for copyright ownership  
and reuse licensing fees. Publishers and large companies have been eager to acquire copyright 
for my images through contracts or purchase agreements. Contracts might also include “work-for-
hire” clauses that are intended to acquire all rights to an image without any credit for the artist.      
This type of agreement is unacceptable. 
 
In addition to providing an income, copyright ownership protects the accuracy of my scientific 
images. My professional reputation and competitive edge depends on the content and artistic quality 
of my work. Unrestricted manipulation of my work could alter the content of an image and diminish 
its value for instructional purposes. 
 
As a sole proprietor, I am very concerned about the costly and time-consuming burden of registering 
images for copyright protection. Most of my work was created under existing copyright laws using a 
signature and copyright notice. Currently, it is impossible to register all of my images through the 
Copyright Office because of the existing requirements. 
 
In summary, I believe any new copyright law must guarantee secondary rights (royalties) for the 
artist and protection from unauthorized use. I hope legislators can move beyond the failed Orphan 
Works Act and draft a new bill that protects the artist’s copyright. 
 
Sincerely, 
 
Robert Margulies, M.S. 





		UROBERT MARGULIES

		MARGULIES MEDICAL ART






Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress  
       Copyright Protection for Certain Visual Works (80fr23054) 


Dear Ms. Pallante, 


I have been informed about the return of the Orphan Works Act.  I would like to state that as of 
now I am not really well known, but the premise of the new laws would make it harder on myself 
and others in my predicament.  Currently, I am protected to have my artwork available to the 
public and have control over the artwork.  Original artwork is how I make my income and how I 
get more work.  If there is something I have already created and thess new laws pass it would in 
a sense cripple where I am at currently.  


With this in mind there are some questions that I saw that you wish to go into detail my 
concerns and where I want to take a career path.


What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


The significant challenges that I have found is that an artist has to have valid proof of 
ownership.  When having a valid copyright of your own artwork it allows you to control where it 
is sold, how it is presented, who can buy it, and more.  It is control of a persons creativity and 
passion.  Having the ability to companies to take that work without compensation or approval by 
the person that created, it would impact personal finances, and insure that finding work online or 
through agencies lowering pay or possible being cheated out of pay.  


I have already ran into companies that wish me to surrender or give over my rights as an artist 
in order for them to use it.  As visual artist see their artwork as work for a living, lawyers and 
non-creative fields do not get why this would be a hard set back for us.  (If the new laws are 
enacted.)


Since graduating school, the market has had many ups and downs and for visual artist it has 
been more down then up.  To use image banks to distribute your art or even to gain steady 
freelance work you would have to pay a great deal each month to keep that support going.  
These are households, families, and people that have their business in the visual field.  Meaning 
independent contractors and creators, can lose income if they get their work taken through:
Work-for-hire
All-right publication contracts
They can also income due to:
Secondary royalties to foreign and domestic companies
Termination rights
Currently, many people read the print of contracts, ensure they have ownership of the artwork, 
and are supported when they have gain a copyright on the work through the Copy Right Office. 
Collection of payment rights for visual artist need to be protected.  The message from the artist 







and visual arts communities is clear we want to be compensated for all the time, supplies, effort, 
and most of all our talents to companies that hire us.  We want to be able to defend our 
property.


What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 


A challenge I have seen is that as visual artist grow their base and client list they are more 
targeted for this type of activity that the Orphan Artworks Act already threatens visual artists.  
Without legal protections the companies can legally steal artwork for their own needs.  
Licensing these works currently gives visual artist the ability to get paid for their time, talent, and 
product they sell.  If there is a legal loop hole to obtain the artwork with paying for the work you 
will allow legal theft.


It is bad enough that we as artists have to take certain contract that strip our rights to our work if 
agreed.  Work-for-hire, all-right publication contracts, and termination rights all need to be 
reformed to help independent contractors, authors, artists, and creatives.  This can be done by 
enforcing the work-for-hire is excluded as company employee and true employees are 
subjugated to surrender authorship.  Publishers and companies should not be allowed to 
enforce all-right publication contracts to unknown or recognized artists.  Termination rights of 
use of the artworks should be allow a shorter time frame to ensure proper compensation for 
photographers, graphic artists, and/or illustrators.  Remedies for artists should be more 
accessible to combat piracy and non-approved used.


What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 


There are three things that hurt visual artist here:
1. The artwork has to be registered every ten years for $55.00 or $540.00 for a their life time.  


Meaning that they have to pay $595.00 not including any other fees they may need to pay in 
addition.


2. Group submitting may not always cover singular images that are in collections.  Limiting the 
right that they may have if they filed individually.


3. Visual artists are by far the largest group of creators on the market.  It would be costly for 
them to submit everything with-in the three month time frame if they don’t have the funds to 
do so.


The 1976 Copy Right Act was revised to help alleviate these problems for creators and visual 
artist, but it still occurring.  With this new Orphan Artworks Act would make it even worse for us 
trying to make a living.


What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 


I am a creator, my reference material and items are never taken from another person(s) to be 
used in my artwork.  All images that I use are either created by myself or purchased and 
licensed to me through stock houses.  I do not rework, alter or change others artwork for my 
own resale or purpose.







What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


Allow artist to retain royalties and support the introduced law:


American Royalties Too Act of 2015


“Expands copyright owners' exclusive rights, in the case of a work of visual art, to include the 
right to collect or authorize the collection of a royalty if the work is sold by a person other than 
the author for at least $5,000 in an auction.


Defines "auction" as a public sale of visual art to the highest bidder run by an entity that sold at 
least $1 million of works of visual art during the previous year.


Revises the term "work of visual art" to make requirements for photographs consistent with 
requirements for paintings, drawings, and prints. (Currently, a photograph must be a still 
photographic image produced for exhibition purposes only.)


Limits the amount of such a royalty to the lesser of: (1) 5% of the purchase price; or (2) $35,000, 
subject to cost-of-living adjustments.


Directs entities conducting such auctions to collect and pay the royalties to a visual artists' 
copyright collecting society. Requires the collecting society, at least four times each year, to 
distribute the appropriate royalties (minus administrative expenses) to authors or successor 
copyright owners.


Requires an author of a work of visual art, in order to be eligible to receive such a royalty, to: (1) 
be a citizen of, or domiciled in, the United States or a country that provides resale royalty rights; 
or (2) have first created the work in the United States or a country that provides such royalty 
rights.


Establishes a copyright infringement offense for the failure to pay such a royalty. Subjects 
infringers to: (1) statutory damages, and (2) liability for the full royalty.


Prohibits the sale, assignment, or waiver of the right to collect such a royalty, subject to 
exceptions for works made for hire and transfers of copyright ownership.


Directs the Register of Copyrights to issue regulations governing visual artists' copyright 
collecting societies.”
Taken from this link: https://www.congress.gov/bill/114th-congress/house-bill/1881


In closing, I would like to thank you for hearing the concerns of the visual art community to 
ensure we can strengthen our rights and enrich the lives of those who we provide our talents for.


Respectfully,


Craig S. DeLuca - Illustrator and graphic artist/designer.



https://www.congress.gov/bill/114th-congress/house-bill/1881






Maria Pallante


Register of Copyrights


U.S. Copyright Office


101 Independence Ave. S.E.


Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


I am writing this letter to you as a professional freelance illustrator, whose work is the sole source of 
income in my household.  I believe it is very important that you opened up to the real life perspectives 
of working artists, and want to thank you for the opportunity to be heard.  It is important for you to 
know that copyright is not a nebulous concept for us, but rather an important and vital part of how we 
earn our living. Without Copyright, I would be completely out of a job, and my family would be forced 
to seek other means of income to support our household.  This is a very personal and crucial issue for 
myself and hundreds or thousands of other artists.


What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?


Artists are pressured by clients to sign away their rights to the work in order to get the job/contract.  
This not only strips the artist of control of their work, but future income based off royalties and 
licensing from those works.  We also face predatory image licensing houses, asking artists ridiculous 
fees to get "found" by companies searching their image banks.  If our art is used, the house keeps 
inordinately large percentages.  If the new copyright law changes are put into effect, these problems 
will only increase. 


What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 


It's burden of proof is on artists when their work is infringed on.  Most of us are small time creators, 
who don't have a lot of money to hire lawyers to pursue such cases.  It's often more cost effective to 
allow infringers to continue infringing on or rights, so we don't use up our precious time and money 
chasing down people who steal our work for their own profit.  Right now we at least have the legal 
ability to pursue infringers, which would be made all but impossible under the new proposed changes.


What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 


If these new copyright changes occur, artists will be forced to pay HUGE amounts of money to register 
their works with the US copyright office, and various private licensing houses in order to protect their 







work.  That financial burden would be impossible for some of us to meet, seeing as how many of us 
have thousands of individual works we wish to protect.


What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


The only thing someone has to do in order to legally use a work of art, is to find the artist and work a 
licensing deal out with them.  With modern image searches, it's not very hard to track down the original 
creator and contact them for a licensing deal.   To claim this process is too difficult is to admit 
ineptitude and laziness.


What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 


The Copyright Office should be aware that image registries such as the Copyright Clearance Center are 
breaking the law and stripping artists of their constitutionally protected rights already, and should have 
been shut down long ago.  It's hard to believe such entities are allowed to exist, and continue to stomp 
on the rights of artists for decades.


Also, please be aware that we are relying on you to protect us.  We creators NEED you to foster an 
environment in which artists feel safe to create works and make a living from them.  Without proper 
legal protection, we won't be making works of art.  It is vital to culture, and vital to us individually, that 
our legal right to control our work is protected.  


Sincerely,


Katie Hofgard


Katiehofgard.daportfolio.com


Khofgard@gmail.com








July 22, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is K. Andrew Jones (aka: Drew Jones) and I’m an independent freelance 
artist/illustrator who has been producing professional quality art and design for clients, 
organizations, and institutions since 1996. This has included logo designs, cartoons, murals, 
commissioned paintings, portraits, RPG character designs, commissioned illustrations, t-shirt 
designs and architectural concept art and designs. I’m currently writing and illustrating my own 
graphic novel series I look to publish in the future of which I have registered both a visual arts 
and a literary claim through the Library of Congress prior to writing this letter. 
 


Answer to question #1:  When it comes to the challenges with monetizing my work it’s fairly 
straight forward; I should be the only person determining the value price I set on my artwork and 
the only one determining how, when, and where I go about attempting to share and market my 
artwork or to whom I care to pitch my ideas for commissions for new artwork. As an artist 
coming up with what I feel my work is worth per given piece is easy, but that doesn’t matter 
unless I factor in to this how much someone/company has in their budget to pay for it. I must 
take this factor into account but also not undervalue my own time, energy, and resources I put 
into creating my artwork, and can be a bit of a balancing act, but it’s my balancing act. As an 
independent artist creating original and customized pieces of art and design for individual clients 
and companies (some for monetary value and others for barter), I don’t want anyone else 
thinking it’s their power to determine anything when it comes to how much my work is worth or 
profiting off work they had not created. Also, there might be an instance where I offer up art to 
creative commons for others to do what they want with it and in the event I make this decision 
over my artwork, I don’t want some corporation coming along and claiming rights to something I 
gave away for others to use for free and then try and make money off it. That’s not their place to 
do that..period. 


 


Answer to question #2:  When it comes to the challenges of enforcement I suppose it has a lot to 
do fundamentally with how computers operate. There aren’t really any safeguards in place for 







any random persons copying and pasting, printing and downloading artist’s works off the 
internet with a simple click of the mouse. There is also not a very accurate image tracking system 
on the internet for artists themselves to access to for free that allows them to upload their work 
and accurately pinpoint any and every place their works might have been downloaded, uploaded, 
and used on for profit sites without the artist’s permission.  


 


Answer to question #3:  As for challenges regarding artists registering their works through the 
copyright office, it would be much better if the fees to do so to be low and that there are more 
options for artists to register their works as compilations of multiple works in one claim. For 
example, if an artist has a life time of paintings they have created, they should be able to file a 
compilation of all their painting under one claim with a title heading “Paintings by Jane Doe” 
rather than compilation/collection claims having to pertain solely to a contents theme. Another 
example, I personally have registered over 100 pages of concept and character designs for my 
graphic novel under the title of the series being the theme related claim, although would be better 
if I could compile all my illustrations regardless of theme and register them as a 
compilation/collection under the heading of “Illustrations by Drew Jones”. Also, the copyright 
office’s website needs an overhaul to make its online registering system more user friendly, of 
which must be said is one of the biggest challenges to registering. 


 


Answer to question #4:  The challenges for someone wanting to use someone’s artwork to profit 
off of would have a lot to do with not having a image tracking systems in place that would be 
able to locate online all users of a specific visual artwork eventually leading to one source. As 
said above, the copyright office really needs to make their website more user friendly for people 
seeking out copyright holders. These challenges might turn into frustrations for someone wanting 
to legally use an artwork for their purposes if they can’t find the artists who own the inherent 
constitutionally protected copyrights, but that does not mean a person wanting to use the work 
can go ahead and do so even if their frustrations are apparent. If a person wanting to legally use a 
visual piece of art and can’t find the artist, oh well, then they’ll need to find another visual work 
they can use that they can indeed contact the copyright owner. There is no inherent right to 
artists’ works being used without permission just because they aren’t safeguards in place and the 
artwork is available online to be taken easily with a click of a mouse. Computer developers are 
the source of those frustrations for people not artists not having registered their visual work. 
People’s frustrations are the very lowest priority in this equation. This would mean that maybe 
someone would have to seek out an artist for a ‘work for hire’ contract to create a piece of work 
similar to the one they couldn’t find the copyright owner to and in this case they would own the 
copyrights from the onset. 


 







Answer to question #5:   Another issue or challenge could involve artists having a way of 
tracking infringements of their works in foreign countries.  


 


When it comes to these new copyright laws being proposed, it really boils down to the copyright 
office not dissolving into for profit registrars. It is our right, under the Constitution, that 
authors/artists’ works are protected with an individual copyright the moment the work is 
completed. Registration should not be forced upon creators. For profit registrars should not be 
given the power to steal all unregistered work, change it slightly, re-register it in their name, and 
be able to make a profit off it even if the artist themselves hadn’t made a dime nor are 
compensated by these new registrars. Ultimately we as artists do NOT need these new copyright 
laws to exist for us to protect our work. 


 


Thank you for reading my letter and I recommend that visual art be excluded from any orphan 
works provisions Congress proposes as a new copyright act. 


 


Sincerely, 


 


Drew Jones 


 


 








July 22, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is James O’Boyle, and I work as a freelance illustrator. I am writing to address the 
problems visual artists face in the new digital environment. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
Illustration is highly-valued commodity, yet the field is barely financially viable for new 
practitioners. Making a living wage as a freelance illustrator requires years of diligent promotion,  
and attracting consistent clients, not to mention natural talent, and most likely, an expensive 
college degree. Many artists make personal (un-commissioned) work for years before they are 
hired for payed jobs with a desirable frequency. These personal works are posted online on 
various blogs and social media platforms as a means of promotion. A visible body of work is 
important for attracting clients. We have already reached the age in which you must have a 
visible presence on the internet in order to survive in the market.  
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 


and/or illustrators? 
 
Because artists must promote their artwork online to be visible in the current market, their 
images are just floating around on the internet, ripe for the taking. Anyone can edit out your 
signature (if they even have to) and claim the work as their own. It is difficult enough to 
prevent this from happening (if you ever even find out). I can’t imagine the damage that would 
be done if it were legal for people to do this. I know numerous colleagues have had their 
designs stolen by crooked ‘entrepreneurs’ who make money by stealing artwork they could 
not have made themselves, and printing it on t-shirts or the like. In certain cases, the theft is 
committed by a large clothing company. Proven examples include Urban Outfitters and 
Lululemon. Artists rarely earn enough disposable income to enter into a legal battle with a 
wealthy corporation. We need protection, or else our work will be poached relentlessly. 
Copyright is the essence of an artist’s value.  
 
 







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 
 
To maintain visibility on the internet, artists are motivated to produce many new pieces of 
artwork and post them with great frequency. Artists cannot afford to register all the artwork they 
make with for-profit registries. There are too many pieces of artwork - and the ones that go 
unregistered should not be up-for-grabs to any crooked business owner who wants artwork but 
doesn’t want to pay an artist. There is also a general lack of information and awareness about 
methods of copyrighting your work. Artists should not have their handiwork stolen because they 
neglected to wade through a bunch of arcane legal jargon. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations? 
 
The most significant challenge for someone who wishes to have artwork is to pay for it. As 
previously mentioned, illustrators might actively solicit work from all over - they are eager to 
meet and speak with potential clients. Contacting artists to hire their services is easy - by design. 
Artists want to be found and hired. They advertise their contact information. The only hurdle a 
client has is paying for the artists inimitable handiwork. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
Copyright and exclusive ownership is the essence of being an artist and fitting into the 21st 
century as an economic unit. It means that only you can make the things that you make, and if 
people want them, they need to pay. With this new legislation, I fear that the ‘artist’ will become 
a quaint relic of the past, or exclusively a non-for-profit hobby. If artists do not own their work, 
then ‘artist’ ceases to be a financially viable profession. The prior work of professional artists 
will be subject to relentless theft, and the damage cannot be overestimated. Visual culture will 
stagnate. 
 
Thank you for reading my letter and I ask you to recommend that visual art be excluded from 
any orphan works provisions Congress writes into the new copyright act. 
 
- James 
 








July 20, 2015


U.S. Copyright Office
101 Independence Ave. SE
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Catherine Rowland, Maria Pallante, and U.S. Copyright Office staff,


I am a visual artist (designer/illustrator) who makes my living off of the images/artwork I create. Copyrights are 
my assets that I license to companies to use on their products (or sell outright depending on the project). I am very 
concerned that much of the information I am seeing in relation to orphan works/mass digitization seems as though it 
could allow infringers loopholes that could completely eliminate my ability to keep earning a living through my art. 


Through a few artist’s networks, I have heard about an alleged comment made to the effect of “once a work was 
published, it no longer holds value to the creator”. This could not be farther from the truth. If a company licenses one 
of my works, and it sells the product(s) it’s featured on well, then another business may contact me to negotiate to 
use that same image on a non-competing product for an additional fee. Also, the original licensee could renew/extend 
our licensing contract resulting in more income for me off of the same piece of artwork, and that piece could continue 
making income for years while I am creating new artwork. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or 
illustrations? From an artist’s perspective, as a business, I need to have an on-line presence to license my work, and 
since my visual work is my “product”, I have images of my work available to potential clients to review. The public and 
purposeful infringers steal these images, remove or crop off watermarks, then use it or sell it as their own. I feel that 
orphan works makes this even easier for infringers, and it appears that I could potentially be awarded less damages 
should I pursue legal action and win under this new proposed law (not to mention some groups would be exempt 
altogether, as noted on page 12 of the Orphan Works and Mass Digitization report). 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
First issue, cost. I cannot reasonably afford to go up against an infringing business/corporation in court, assuming any 
lawyer would even take my case in the first place. I do register my artwork with the U.S. Copyright Office, but even 
those fees have been increased recently. Secondly, the proposed orphan works legislation. As stated above, even if 
I go through all the necessary steps to register my art, anyone who can see an image of it online can steal it, then 
claim it as their own saying they don’t know who created it. Then I am responsible for somehow spending even more 
time and money tracking them down, and then I have to prove they didn’t do a “diligent/reasonable” search (whatever 
that actually means or how it is interpreted isn’t even clear at this point, which is why artists like myself are VERY 
concerned about all of this). 


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
Again, fees take their tolls. I currently must register every piece to be eligible for damages/legal fees should I 
somehow be able to fund a lawsuit. Also, I am absolutely NOT AT ALL comfortable registering all of my artwork with 
a private corporation so they are able to create some enormous database of artwork. Who will oversee what these 
companies do? What if they are directly related to companies that infringe? What if the company goes bankrupt? Who 
then has “rights” to the artwork database and what will they do with it? Too many unanswered questions to date...


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? This doesn’t really apply to me since I don’t use other’s artwork in my designs, but if I 
did, I would just hire an artist or photographer to provide the art I needed, and if I didn’t know who created it, I would 
find something else. I certainly would not spend hours and even more of my income trying to track down an author of a 
piece, which is precisely why others won’t either. If they don’t have morals like I do, or if they are a large company and 
know an artist can’t possible try to enforce their copyright due to legal costs versus a proposed limit of damages, they 
will still use the found piece anyway.
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5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? Under current law, I don’t need to register every sketch, every photo, every 
color way, or any other creative work I make. It is mine upon creation. What will happen with our current bodies 
of work or images already “out there” under this new law? Are we responsible for registering all existing work as 
well so those pieces do not become orphans? The proposed legislation (what little we know of it), appears to make 
us responsible for registering ALL of our creative works in order not to possibly have it considered an orphan. This 
is completely unreasonable. There are entirely too many unanswered questions and in all honesty, it appears as 
though the proposals have been discussed behind closed doors with no representation whatsoever from the visual 
arts community. Not only that, the public is GREATLY uneducated about copyrights in general. In my opinion, the 
uneducated public and large corporations pushing for legislation that can take more money from creative people in 
general are the largest challenges I face as a small business today.


Thank you for the opportunity to comment. I hope that in the process of helping some with their issues of making truly 
orphaned work available you do not destroy the creative community’s ability to employ themselves with the images  
we create.


Respectfully,


Marsha L. Rollinger


Equinox Art & Design


marsha@equinoxart.com


www.equinoxart.com
www.equinoxartdesign.com


6618 SE 4th Place
Renton, WA 98059 


425-503-4585
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LeJeune Enterprises 
                                                                                                         Claudia LeJeune 
____________________________________________________________________________________________________________ 


 
July 21, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave, S.E. 
Washington, DC 20559-6000 
 
RE :  Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To whom it may concern ; 
 
My name is Claudia LeJeune. I am an award-winning Artist and Art Educator. 
 
As an Educator in a state-wide Art organization we have always been concerned with 
originality issues. This is a constant battle further complicated by the plethora of social 
media. The question of Public Domain and how it complicates this issue is equally 
important. Educators in the art field often refer to copyright guidelines to teach the 
standards of originality. These issues do not need to be blurred even further as we try to 
develop guidelines in teaching. 
 
As an Artist, I feel that infringing my work is like stealing my creative endeavors. 
Social media has allowed anyone to use my work by claiming that the source/owner is 
untraceable, even though I am careful to post only in areas where my work is clearly 
identified. I do not want anyone using or profiting from my work without my knowledge 
or permission. 
 
What I create is more than an inventory – it is the result of my education, training and life 
experiences. It is my interpretation of the world around me. It is my creative process, 
much more valuable than a tangible inventory. It is the result of developing my God-
given talents. 
 
Sincerely, 
Claudia LeJeune 
 
 
 
 





		LeJeune Enterprises






 


David Palumbo 
610-762-0125 


dvpalumbo@gmail.com 
 
July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Hello, I am writing to express my deep concerns over the proposed changes to copyright laws for visual art.  
I am a full time self employed illustrator and my family’s living is made entirely though the commercial 
sale and leasing of images.  I’ve just recently learned that the Orphan Works issues are in discussion again 
and that a call was made to artists to answer some questions from our perspective. 
 
The questions put forward, as I understand it, are these: 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  
 
It has become increasingly common in my industry that corporations demand full buyout 
of rights (work for hire) in order to do business.  It is always an artist‘s choice to accept 
these terms of course, but the growing standardization of this practice is the greatest 
concern I‘m aware of to monetizing my work in a long term view. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  
 
I believe this begins with a growing sense by well meaning individuals (and many who 
are not well meaning) that access implies a right to free use.  With so much access to 
visual content online, many feel entitled to make use without compensation or consent 
simply because they can and are not aware of the damage this causes.  To me, this is no 
different than the widespread practice and acceptance of piracy as relates to the music 
and film industries.  Most artists I know make an effort to educate people as to why this 
is harmful. 
 
To move beyond this though, actually enforcing ones rights can be extremely expensive 
and time consuming without access to a contingency fee lawyer.  My understanding of 
the proposed changes to current copyright law, as described to me by legal professionals, 
is that the changes would make it unrealistic for contingency fee lawyers to take these 
cases and so defending one’s copyrights would become an unrealistic financial burden. 
 
The small claims court proposal is equally troubling in that it removes statutory damages.  


 







 


It practically invites abuse with the only deterrent being compulsion to pay a use fee, as 
set by the court, to a use that was never authorized. 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 
Under the proposed system, it seems it would become a part of my daily work routine to 
have to catalog and register every new work as it is created, and this would still leave me 
exposed to potential misuse.  For the volume of work that I create that exists in the public 
space, I believe registration and constant policing of each piece would be an expensive 
and time consuming task which I would not realistically be able to carry out properly. 
 
However, under the present system, I’m not aware of any registration challenges.  As my 
works are automatically protected under current laws, I am at ease that any unauthorized 
use can be acted upon.  If I should decide to register works officially (to expand my legal 
protections) I understand the process to be a simple and painless one 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  
 
For legitimate clients, I’ve encountered few complaints.  Those who wish to use my 
images seem to have no trouble in locating me and negotiating terms directly. 
 
For smaller operations and individuals, the most common frustration might be that many 
who wish to make use of found images have no reasonable budget to compensate for that 
use.  I see no reason to give them incentive to pirate that work. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 
The current system, though certainly imperfect, does a very good job of protecting the 
rights of individual creators.  I own whatever I create until I see fit to sell it to another 
entity.  The power rests with those who own and create.  It is simple, easy, and it works.  
This new system would shift that power to those who wish to use.  It strips those who 
create and currently own of their authorship unless they are able to jump through these 
unnecessary hoops.  In a sense, it puts all creators into a defensive position where their 
work is constantly under threat of appropriation and unauthorized use. 
 
Thanks you, and my sincere regards, 
 
David Palumbo 
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July 20, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress       
Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for the opportunity to comment on the problems visual arts face in the 
marketplace. I'm a professional artist working across multiple fields, including film, 
fine arts, and illustration, and have been one for several decades. As a result, I 
believe I have a valuable real-life perspective on how copyright law actually works in 
the business world, as opposed to how some legal scholars seem to think it works 
or how corporate lawyers and lobbyists would like it to work for the benefit of their 
clients. 
I'm writing to stress that for me, and for artists like me, copyright law is not an abstract 
legal issue. Our copyrights are our assets. Licensing them is how we make our livings. 
Except for speaking fees, this has been my only source of income since I was 17. 
Although it took me several years of struggle to develop a style and create a demand 
for that style in the marketplace, I have thrived since the age of 23. Unfortunately, I 
fear that many of the changes now being proposed by orphan works lobbyists would 
end that kind of success for me and foreclose it to younger artists.  


I'll try to respond to the questions you've posed as directly as possible. 


1. What are the most significant challenges related to monetizing and/or
licensing photographs, graphic artworks, and/or illustrations? 


Max Gabl
3749 Cardiff Ave
Los Angeles, CA 90034
www.maxgabl.com
max@maxgabl.com







2 


Two major challenges: a.) Publishers who demand that artists sign away their digital 
and other secondary rights as a condition of accepting assignments; and b.) Predatory 
competition from giant image banks.  


a.) Over the last three decades, many publishers have increasingly forced artists to 
surrender valuable digital rights to their work by refusing to give assignments to 
illustrators who insist on maintaining and managing those rights themselves. As a rule, 
these demands do not originate from art directors who may want to use a particular 
illustrator, but from policies enforced by company attorneys who are indifferent to a 
publication's design integrity and dictate to art directors that they may only use artists 
who agree to sign their rights away.  


Existing copyright law has opened the door to these abusive business practices by 
permitting work-for-hire contracts. When these agreements are imposed on freelance 
artists, they deprive the artist of authorship and designate the commissioning party as 
the art's creator. The artist becomes a de facto “employee" for the sole purpose of 
forfeiting copyright, but receives none of the benefits of "legal" employment. The artist 
is treated as an independent contractor in every other way: covering overhead, 
supplying his or her own tools of the trade, workspace, training, and covering his or 
her own liabilities, retirement, insurances and other costs of business. Work-for-
hire undermines the very principles of authorship embodied in Article 1, Section 8 of 
the Constitution. 


An expert on copyright law tells me that many foreign countries do not recognize work-
for-hire agreements. I believe it would be a step forward for American artists if the US 
Copyright law was amended to repeal work-for-hire imposed on independent 
contractors.  


b.) During the same three decades, giant image banks have persuaded many artists 
to register their work with them on the promise that they would open new markets for 
them. The registration fees for artists were not cheap. As a rule, they had to pay the 
image bank more than $150 per image to accept the work, but even where registration 
was free, the house ate into royalties with processing fees, maintenance fees and 
other costs.  


Yet instead of opening new markets for artists, as promised, the image banks invaded 
artists' existing markets, lowballing prices and selling in volume to exploit their 
competitive advantage. Having gotten the work free, they can sell it for anything and 
still profit. Even the artists who had entrusted them with work have not been spared 
from having to compete with them. In addition to making artists compete with lowball  
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prices for their own clients, I'm told that image banks retain commissions that range 
from 50% to 90%. This means stockhouse artists are often left with nothing more than 
a small fraction of a low fee to replace the full commissions that had once given all of 
us so much opportunity to do original work.  


In less than a decade these commercial registries have radically undermined the 
markets for creative artists and there is every reason to believe that if registration is 
reintroduced as a condition of protecting our work that the new for-profit registries 
would act in the same ruthless way. 


2. What are the most significant enforcement challenges for photographers,
graphic artists, and/or illustrators? 


The two major challenges to copyright enforcement are a.) the high cost of legal fees 
in an infringement lawsuit; and b.) the orphan works policies now being proposed 
again to Congress. 


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 
contingency fee lawyer. I asked a full-time copyright litigator to explain the changes 
that would result from orphan works legislation. Here's how she explained the 
situation:  


"Scenario One: Under current law, a copyright owner who has registered 
his copyright can get statutory damages and attorneys fees. As a result, 
it is possible to find a contingency fee lawyer to take these cases (i.e., 
copyright owner doesn't have to pay lawyer). In addition, the copyright 
owner usually finds that he gets more in settlement than he pays in legal 
fees.  


"Scenario Two: If a copyright owner has NOT registered his copyright, 
he can only get actual damages. It is usually impossible to find a 
contingency fee lawyer for these cases. Moreover, it is often not wise for 
the copyright owner to litigate these cases anyway, because the 
settlement value is so small.  


"Under the orphan works legislation, ALL infringement scenarios would 
be, as a practical matter, Scenario Two."  


That's because under an orphan works scenario, ANY infringement might turn out to 
be an orphan works infringement. So unless all copyright attorneys were forced by law 
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to handle such cases pro bono, they would have no incentive whatsoever to take ANY 
infringement case. In effect, orphan works law would be delivering a decisive legal 
advantage to all infringers, including bad actors. 


b.) I asked another attorney to explain how a copyright small claims court would work: 


"By limiting remedies, the orphan works proposals would create a no-
fault license to infringe. So let's look at a hypothetical small claims action 
that I might be obliged to bring in the future. In the 1990's, I licensed a 
series of pictures for one-time use for a corporate annual report. 
Copyright notice and credit are almost always omitted by art directors for 
annual reports and almost always for advertisements, in spite of the 
wishes of the artist to preserve his credit. Now, let's say I registered my 
copyright in the work as part of a group registration, the title of which 
was based on the annual report. I subsequently licensed some of these 
pictures for exclusive use in various ads in the United States and I make 
it a practice never to license my work for inexpensive or distasteful 
products. 


"But let's say an infringer finds the annual report. He likes the pictures, 
sees no credit, and does a good faith search that fails to identify me as 
the owner of the copyright. He begins selling cheap products bearing my 
art. Under current copyright law, my remedies would include statutory 
damages, attorneys' fees, impoundment, and injunction for this flagrant 
infringement because it's damaged my exclusive right to license my work 
in high-end markets.    


"But in small claims court, my remedy would be what? Reasonable 
compensation for use of my work on cheap items, and even this would 
be limited by whatever maximum the small claims court might set, and it 
would be constructed not to deprive the infringer of the profits he made 
in reliance on a so-called failure to locate me. 


"Without the deterrent of statutory damages and attorneys' fees, and 
without a permanent injunction against repeat offenses by the same 
infringer, this experience would now act as an incentive for the infringer 
to exploit other uncredited, and therefore effectively orphaned, images 
by other artists. In effect, he has discovered that infringing artists is a 
rational business decision, and this would be the same for other 
infringers." 
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3. What are the most significant registration challenges for photographers,
graphic artists, and/or illustrators? 


In four words: volume, expense, paperwork and time – and if the US returns to the bad 
old days of registration, ruthless competition from the registries themselves. 


According to biography.com, Isaac Asimov was one of the most prolific authors of all 
time. Yet even he wrote fewer than 500 books. That is an extraordinary volume of 
work for one writer, but many graphic artists produce that many images (including 
published and unpublished works) in a year. For example, Picasso died in 1973 and 
yet 42 years later, the teams cataloging his works have still not even enumerated his 
output. Over the course of a career, a moderately prolific artist will produce thousands, 
or tens of thousands of works. To register those images, the artist would have to 
locate them, unframe them if necessary, scan them, spot them, color correct them, 
keyword and catalog them, return them to their files or frames, add metadata and fill 
out registration forms for each one for at least two registries. All of that would take 
thousands of hours. And all this non–income-producing time would have to be stolen 
from time that the artist would otherwise be using to create new work.  


In my own case, I've been a professional artist for over 40 years. Most of my work was 
done under the existing copyright law, which did not require me to register anything. 
To comply with the kind of provisions proposed in the Shawn Bentley Act, I would 
estimate – based on my own experience digitizing work – that it would cost me over a 
quarter million dollars and take me at least a decade to comply with the law. There is 
no way I can afford that expense, and at my age, the thousands of hours I would have 
to commit to the effort would effectively end my creative life. Worse, it would make me 
the unpaid employee of the registries. They would not only be getting my art for free. 
The law would force me to spend my time and money processing it for them. Then 
they would charge me maintenance fees and commissions for clearing my rights for 
clients – clients, who at the moment are still mine but would in time become theirs. 
There is no way I would comply with a system like that even if I could afford to.  


I realize that by refusing to comply with a law that could end my career I might be 
ending my career anyway. Under the Shawn Bentley provisions, there would be no 
way I could stop infringers from harvesting my "orphans" and Photoshopping them into 
cheap "derivatives." I and every other artist in the world would then have to compete 
at a disadvantage against commercial infringers licensing ghosts of our own works. 
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I began my career under the pre-1976 Copyright Act and as a result, most of the 
published work I did during those first 10 years is owned by former clients. That 
means they own both the original art and the copyrights. They can – and do – legally 
sell and license that work to others without my knowledge or consent and they owe 
me nothing. In addition, if I should want to republish that art myself, I would effectively 
have to license it from them. I've never complained about this. That was the law we 
worked under in those days. 


But the 1976 Act was a definite improvement for artists. Although it is hardly perfect, I 
could not have had the career I've had without it. The new proposals would be worse 
for us than the pre-76 law. The new technologies available to infringers would make it 
worse. And so if these proposals are ever enacted into law, when young artists in the 
future ask me for career advice, in all good conscience, I would have to tell them to 
consider another career. 


The best solution for artists would NOT be to re-introduce registration, but to do away 
with it entirely, as has been done with copyright registration in the rest of the world. 


4. What are the most significant challenges or frustrations for those who wish to
make legal use of photographs, graphic art works, and/or illustrations? 


Like most artists, I sometimes use photographs and works by other artists as 
reference or inspiration. But as a rule I rely on my own sketchbooks, photos I take 
myself and imagination. My published work has always been the work of my own 
hands. I do not do collages for publication and I don't sample or mashup other 
people's work in my own. 


My only public use of other people's material is the fair use I make of it on a blog. On 
it, I occasionally write about the work of some artist I admire, pay tribute to the work of 
a colleague who has died, or write about the place of graphic art in the long history of 
art in general. In those cases where I include images, I credit the sources and provide 
links where available. If I can't credit some work that I'd like to use, I use a work I can 
credit.  


In a similar vein, I'm aware of multiple blogs where other people have used my work in 
similar non-commercial postings. In every such instance of which I'm aware, the 
authors of these blogs have credited me, and I have never objected to such uses. So, 
based on this experience, I would suggest that where the current copyright law is 
working, it is working as intended, compelling a certain rigor regarding the use of work  
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that I fear will be lost entirely if the laws currently being proposed are liberalized to 
permit massive commercial infringement. 


Libraries and museums, of course, would probably require more latitude than I should 
be given, for archival and preservation purposes. But it is my understanding that in 
their most recent filings with the Copyright Office, they believe that recent legal 
decisions expanding fair use exceptions are all they need for their purposes. If that's 
the case, then the original justification for orphan works legislation has vanished and 
the cause stands exposed as simply a drive to permit the commercial infringement of 
copyrighted art by working artists. And since there can be no just excuse for that, I, 
like most of my colleagues, believe that the orphan works crusade should be dropped 
and copyright law strengthened to "promote the useful arts." 


5. What other issues or challenges should the Office be aware of regarding
photographs, graphic artworks, and/or illustrations under the Copyright Act? 


There are many, but let's cite only two here: a.) the claim that there is already a viable 
visual arts registry that would benefit artists; and b.) the black hole that is reprographic 
and other secondary rights licensing in the US. 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there 
is already a "credible" visual arts registry that "functions as a 'hub' connecting 
registries in eighty-eight countries, and provides both literal and image-based 
searches."  


Stated this way, it might suggest to Congress that such a registry actually exists, that it 
is stocked with artists' images, and is ready and able to start licensing those images to 
the world. If this is what you've been told, I'm afraid you have been misinformed. 
There is no such thing. 


I am one of the most prolific published artists of the last 50 years, with multiple 
awards, a client list that includes nearly every major publication in the country and a 
place in the Illustrators Hall of Fame. If there were such a registry I would know about 
it, and if I thought it would be beneficial to my interests, my work would be in it. But I 
know of no such registry and neither do any of my colleagues. 


I am, of course, well aware that there are many wannabe registries, beta sites, etc., 
including some that I believe to be well-meaning. But not a single one of them is even 
remotely ready to start licensing work to the public. And even if someday they  
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ultimately develop the necessary technology – it would still take decades for artists to 
load up their works – if they could afford to. 


Here's what I've been told by an expert on the subject: 


"Even if there were a fantastically easy and cost effective means of 
scanning and placing works into a searchable database – which existing 
registries CANNOT do -- that would not solve the problem of all the pre-
existing works for the last 70 years that are still under copyright. 
Scanning and digitizing such works would be impossible with any 
conceivable technology." 


And here's what another expert told me, the creator and former owner of one of the 
most widely respected artists directories in the graphic arts field: 


“ [T]he concept of creating an inclusive, cost effective database for 
imagery is impossible. I represented 400,000 images, had 500 portfolios 
of artists online, verified listings of 50,000 graphic artists, and I know the 
time and cost for creating databases. Not possible.Not feasible. Not cost 
effective. And if there were multiple, smaller databases, not workable.”   


I have no doubt that one or more of the wannabe-registries could swell its inventory 
overnight by making sweetheart deals with giant image banks to locate their images 
there: these corporations have the money and resources to do it. It could then present 
itself to the world as a "credible" registry, and works not found in the registry declared 
orphaned. But if this should be permitted, it would only serve to sharpen the 
competitive edge these corporations already have over freelance artists. Yet 
corporations don't create. Individuals do. And if Congress chooses to certify a couple 
of visual art supermarkets that only corporate image banks could afford to patronize, 
the US government itself would be striking another blow against the small business 
owners who actually create new art. And in doing so, it would strike a blow against art 
itself, and with it, the public interest. 


b.) Most artists are unaware – or only vaguely aware – of the massive secondary 
licensing already taking place in the reprographic rights markets. We have learned 
that in the US this licensing has been going on for over 30 years, with combined 
revenues of roughly $300,000,000 annually. In other countries where royalties are 
distributed to artists, surveys by the International Federation of Reproduction Rights 
Organizations show that visual arts royalties average at least 15% of total collective 
fees. Yet in the US, neither I nor any of my colleagues were ever informed about this 
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potential revenue stream by anyone involved in that licensing, nor by a couple of 
rogue organizations who have subsequently claimed the royalties as their own "found 
money."  


Moreover, once we learned about this growing source of income – and we had to 
learn about it on our own – we were informed – in writing–  that artists have no 
standing to know anything about how these royalties – derived from the work of  artists 
– are being collected and spent.


Because this has been going on under the radar for so long, the groups now taking 
artists' royalties may insist that settled expectations in the marketplace should be 
institutionalized into the new copyright law. This would be wrong because it would 
reward those who withheld financial information from rights holders by allowing them 
to claim the "orphaned" funds for their organizations, not once or twice, but for good. 
With the growth of digital licensing, royalties derived from these secondary licenses 
are growing dramatically. So unless something is first done to correct the current 
system, we fear that the creation of an extended collective licensing program will only 
serve to lock artists out of their secondary rights income forever. 


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 
2015. It may not be a perfect solution to the current black hole that is reprographic 
licensing in the US, but it contains a provision that would create an honest visual arts 
collecting society that would begin returning lost royalties to artists. This would at least 
start to bring transparency, accountability and justice to artists' secondary licensing 
rights, and I thank the Copyright Office for recommending this bill to Congress.  


Sincerely, 


Max Gabl


I am a visual artist, who's work has been featured in film, TV, print, as well as in 
galleries over the last 35 years. I have spent decades refining my skills as an artist. 
You can see my latest work on my web site, www.maxgabl.com
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By email to: crowland@loc.gov  
 
 
 
Dear Ms Rowland, 
 
US Copyright Office Notice of Inquiry: Copyright Protection for Certain Visual Works 
 
DACS is the UK representative for rights holders of visual works and welcomes the opportunity to 
contribute to the US Copyright Office’s discussion of copyright. We support the submissions of 
European Visual Arts (EVA), of whom we are a member, as well as submissions from our sister 
societies, in particular Artists Rights Society (ARS), in respect of orphan works. We will also be referring 
to the Artist’s Resale Right in our contribution to this inquiry. 
 
About DACS 
 
Established by artists for artists, DACS is a not-for-profit visual artists’ rights management organisation 
in the UK. Passionate about transforming the financial landscape for visual artists through innovative 
new products and services, DACS acts as a trusted broker for 90,000 artists worldwide. Founded over 
30 years ago, DACS is a flagship organisation that has and continues to campaign for artists’ rights, 
championing their sustained and vital contribution to the creative economy. In its support of artists 
and their work, DACS collects and distributes royalties to visual artists and their estates through Artist’s 
Resale Right, Copyright Licensing and Artimage, and via Payback and Dutch Public Lending Right. 
 
Orphan Works 
 


1. Commercial Use 
DACS supports the statements made by ARS on the problems caused by the wide remit of the Orphan 
Works Bill, which includes commercial uses of orphan works. Under the EU Directive on orphan 
works, the exception for the use of a work after a diligent search is strictly limited to certain situations. 
The UK law that implemented the EU Directive1 states that the exception may only be used by a non-
commercial public institution and covers certain works (i.e. not standalone photographs or 
unpublished works). The use is equally restricted to non-commercial use for display or digitisation 
only. The intent and effect of the exception therefore does not interfere with existing licensing models, 
nor does it prejudice a rights holder’s access to remuneration as it is limited in scope.  
 


2. Diligent Searches 
Further harm may be caused by the unqualified adoption of a diligent search requirement. In the UK 
orphan works that are not privy to the exception provided in the EU Directive may be licensed through 
the UK Government, who will grant a licence on satisfaction that the diligent search criteria has been 
met. This provides a balanced solution: if a user wants to use the work they can, for a reasonable fee, 
so long as they can prove they have actually searched for the rights holder. Allowing users free reign 
in which to decide whether or not their search has been ‘diligent’ only seeks to legitimise bad practice, 


                                                 
1 Copyright and Rights in Performances (Certain Permitted Uses of Orphan Works) Regulations 2014 
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rather than providing a workable solution that does not eventually deprive a rights holder of their 
rightful remuneration.  
 


3. Embedded Images 
Visual works behave differently to some other types of copyright-protected works, insofar as they have 
the ability to be incorporated into a publication, as well as existing in a standalone format: a 
photograph may be published in a magazine, for example. A person seeking to use any part of a 
publication must search and licence each work independently. The user cannot rely on having 
determined orphan work status for a publication alone as a way of using the images inside it. The law 
needs to be very clear on its approach to composite works and embedded images and must not allow 
the use of orphaned publications to become a vehicle in which to use legitimately copyright-protected 
content without authorisation. 
 


4. Registries  
Whilst DACS does not believe that the Orphan Works Bill should apply to foreign works at all, at the 
very least foreign artists should not be required to register their works on commercial registries to be 
searched by users. This is an undue burden on creators who, under laws of their own country, have an 
exclusive right in their work that arises on creation in a fixed form. For artists to have to go an extra 
step to prevent their works from being used is very detrimental to their rights as they exist: they should 
not have to enforce a right that has already been granted to them. 
 


5. Future orphans 
Many of the proposals under the Orphan Works Bill will not actually deal with the problem of using 
orphan works legitimately, but rather encourage a certain type of behaviour towards copyright-
protected material and allow users to use any image they want without much consequence. It erodes 
the rights of artists and may create more orphan works as images continue to be disseminated licence 
free and without any recourse available for the artist.  
 
Artist’s Resale Right 
DACS has followed with interest the recent decision from the Ninth Circuit Court of Appeal to sever 
from the California Resale Royalty Act the offending provision that contravened the Commerce 
Clause, and welcome this outcome.  
 
Artist’s Resale Right provides a royalty for artists when their work is resold on the art market for over 
1,000 Euros by an art market professional. It enables artists to share with collectors and dealers in the 
increasing value of their work and helps enable the art community to be self-sufficient. DACS collects 
and distributes royalties to eligible artists and beneficiaries and, since its inception in 2006, DACS has 
distributed over £40m (~$62m) in resale royalties to almost 4,000 artists. The Artist’s Resale Right 
has mechanisms in place to protect the interests of the art trade, including a 12,500 Euro cap on the 
maximum level of royalty paid on individual works. 
 
The Artist’s Resale Right also provides additional funding for artists’ families and beneficiaries, who 
inherit the responsibility of managing the artist’s estate. Beneficiaries are often required to store, 
preserve and restore original works. This essential work helps secure the UK’s cultural legacy, benefits 
our museums and galleries exhibitions programme and supports the UK’s position as a key 
destination for cultural tourism. 
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There is no evidence that Artist’s Resale Right has had a negative impact on the UK art market. In fact, 
the British art and antiques market generated £8 billion in sales in 2013, meaning Artist’s Resale Right 
payments represented just 0.1 percent of these revenues. 
 
In the interest of creating a level playing field between international markets, DACS believes that the 
US should implement a Bill for a country-wide resale right for visual artists. Adopting the appropriate 
measures and safeguards as the UK has done will allow the art trade to prosper and provide a 
working wage to artists and their estates.  
 
For further information please contact  
Reema Selhi 
Legal and Policy Manager 
DACS 
T 020 7553 9063  
reema.selhi@dacs.org.uk 








	  


July	  18,	  2015	  
	  
To	  	  


Maria Pallante Register of Copyrights U.S. Copyright Office 
101 Independence Ave. S.E. Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection 
for Certain Visual Works (Docket No. 2015-01)  
 
Dear Ms. Pallante & U.S. Copyright Office Staff: 
 
 
My name is Jon Q Wright. I have been a professional artist for my entire life as well as 
currently president and creator at JQ Licensing, LLC. JQ Licensing is an art licensing 
company I created 24 years ago that started with my own wildlife art and currently has grown 
to encompass representing over 42 of Americas most renown wildlife artists as well as being 
one of the top art licensing agencies specializing in outdoor related /wildlife licensed art. We 
currently have over 80 manufacturers in the USA and Canada we work with and through those 
we have thousands of images going out onto their products for sale from the mass 
merchandisers to small mom/pop retail shops and internet retailers supporting tens of 
thousands of workers related to those businesses and supply chains.  


 


I may be one of the most infringed wildlife artist on the Internet to date? All due in part to our success 
in licensing those images on legitimate licensed products through (www.jqlicensing.com). Making 
those images easily available to infringe upon by the unethical. All you need is a scanner our camera 
and ability to remove the images authors name and you have a free image to use! 


Over the past 2 decades I personally have pursued over 300 individual copyright infringements on my 
own artwork with more constantly coming on as new. I do police my art on the Internet aggressively 
and pursue all infringements using my rights under my art copyright registrations through the US 
Copyright Office. The registrations I have as they exist stop infringers in their tracks when I go after 
them and easily allows me to pursue financial compensations when needed against larger 
businesses and individuals. The US Copyright law/protection and registration process works 
extremely well without any snags as it is currently. I don’t see any changes needed.  


If the ambiguous Orphan Works law were passed it would essentially put all active on-line licensed 
product and print artists/photographers out of business! Through the Orphan works act if passed  
would allow anyone anywhere to take your art and use the Orphan Works as a legitimate excuse to 
legally use most any image or derivative and to sell it in a competitive form against its original 
owner/creator/business. Also any non-registered (Orphaned images) any creative person has on the 
Internet through their own web, licensing sites, etc would instantly become essentially public domain 
images. In my opinion the business or art/photography, music, literature etc. would be over due to the 
amount of companies and individuals having free reign to most intellectual property worldwide to use 
at their own free will to sell back into the market. Under the Orphan Work’s excuse of “I could not find 
the original creator to ask permission”!! 







Having been involved in many copyright infringements with my own art the one thing I know for sure 
is that once your images are on the internet and being stolen by others the (infringers) remove your 
name from the image. Making it impossible to find the original creator of the image. Regardless 99% 
of the time they don’t care to look for the artist, they just want free art!! And they use the excuse I 
could not find the artists or I did not see an artists name on it etc…The only way to stop this repetitive 
infringement use is by the heavy hammer of the current Copyright Laws on the books. It has worked 
for me for years. If you think China is an issue now for intellectual property theft, just wait! This 
proposed law does not make any common sense. It only makes total sense for those wanting free 
use of any image they decide to steal. 


One helpful problem solving concept would be an--- Copyright Office-internet, TV campaign basically 
saying “everything on the internet is not free”. If you take it and use it you may be liable for X,Y and 
Z$$ !! Everyone in our business gets this but many that are not, do not, or they use it as an excuse to 
steal. A simple aggressive notification along these lines would cut down on the frequency of 
infringement.  


Taking another persons intellectual property to use for ones own gain is no different than breaking 
into a business and stealing its content! No matter the excuse given. I very much disfavor ambiguous 
orphan works legislation. Please do not allow the Orphan Works to be enacted. 


Feel free to contact me if you have any questions. I know we have a mutual friend, Jamie Silverburg 
who I have worked with for years on my personal infringment issues. 


 


	  


Thank You…. 


	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  


JQ Licensing LLC., P.O. Box 1498, Walker, MN 56484 
Phone: (218) 547-4885   	  


E-mail: jq@jqlicensing.com    www.jqlicensing.com	  
	  








 


 


For whom it may concern, 


 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or illustrations?  


The most challenging is just general interest. To find people that have an interest in what is drawn and 


want to buy the work. If someone likes it, they buy it. If they don’t, they don’t. It is that simple. It 


doesn’t keep one from drawing though, as drawing is something that is done, first and foremost, 


because we want to draw it. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators?  


The orphan work policies right now appear to be what may become a great challenge in the future for 


artists/illustrators, as in will make it more difficult for smaller businesses and artist to obtain the 


enforcement they need for their work. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators?  


Expenses are the most significant. As a student whom also works as a substitute teacher when school is 


in session, I have to be very careful on expenses. It makes registration and other such things much more 


difficult on many artists that are struggling just to get by. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations?  


The only frustration I could see is someone using work of another artist with giving credit to said artist. 


In that case, most people do give credit. If someone is found using it and not giving credit, they are 


informed of what they are doing and usually they desist doing so. If they do not, there is legal protection 


that can be brought in in court to make sure credit is given and compensation is made to the artist. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 


As of right now, I feel that the Copyright Act currently in place has fit the needs that artists need. The art 


that the artist creates is their own work, and the Copyright Act currently gives the inherit rights of that 


drawing to the artist that creates it. It is their own intellectual property. This should never change. The 


artists created it. It should be theirs to decide what they do with it. 


 


Thank you for your time, 


Waunee Lester 








July 23, 2015 
 
Dear Copyright Office, 
 
Registering published and unpublished photos 
Right now, as a class of copyright holders, photographers are in a difficult 
position protecting their works. One issue to look at in this Internet age of 
needing to upload content quickly is the need for photographers to presently 
register published and unpublished images separately. Most photographers 
simply don’t have the time to register all their work as unpublished before 
uploading images to the Internet in order to fulfill their current deadlines. This is 
true for categories such as photojournalists, wedding photographers, portrait 
photographers, event photographers, and commercial photographers.    
 
It’s also a somewhat blurred line determining what’s published and unpublished 
on the Internet. Is my personal Facebook page with 300 or 400 friends 
considered published? Probably not as it can be considered not “presented to the 
public”, as publishing is defined. But if it’s 2,000+ friends is it now published? No 
clear answer on that. Right now the Copyright Office currently asks 
photographers and artists to decide if their images are published or unpublished, 
making a blurry line more blurred.  
 
Assuming a photographer’s images are widely distributed and are considered 
published, at $55 per application, a single project can cost $110 to register 
published and unpublished images separately. That isn’t an amount most 
photographers can absorb in their current business model. If you are 
photographer dependent on being able to upload in a timely manner, proper 
registration becomes both time wise and financially too difficult. Being able to mix 
unpublished and “Internet published” works together, maybe within a 3-month 
window that published work currently enjoy, would solve some, but not all, of the 
issues facing photographers.   
 
Having photographers, who shoot a very large number of images yearly, register 
all their work, both Internet published and unpublished, on a quarterly basis 
instead of piecemeal, would make the process easier for both photographers and 
the Copyright Office. The difficulty of overcoming this barrier for photographers 
means that The Library of Congress is not receiving any deposits of this era of 
our country’s photo history. Granted, many are not of the quality that might be 
wanted or needed for the LOC, but eliminating this entire group gives librarians 
no access to any images they may want to represent today’s world.  
 
Resolving smaller infringement claims 
Another issue I think should be looked at is resolving small infringement claims 
outside the Federal Court system. I think the current system and copyright laws 
are fine for major infringements for those that can afford pursuing a Federal 







lawsuit. But for the great majority of copyright holders, it’s currently impossible to 
pursue.  
   
I have the wherewithal to pursue infringement of my registered work, which I 
have done so in the past. Even hiring an attorney on retainer, my out of pocket 
expenses for filings and depositions before we finally reached a settlement just 
prior to jury selection, was about four to five thousand dollars. A great majority of 
photographers do not have those resources. Four to five thousand dollars to the 
average photographer could represent about ten percent of their yearly income. 
Having a system to resolve smaller infringements would make cases that do not 
deserve being made into a Federal lawsuit, would greatly benefit the small 
businessperson that most photographers are.  
 
Right now, image theft is rampant because infringers and their lawyers know that 
photographers and artists can’t afford to defend their work. Lawyers tell each 
other in conferences and classes that if your client infringes and you get a letter 
that is not from a lawyer, simply ignore it. If the work is not registered, simply 
ignore it. My own lawyer sat in on such a class for lawyers. Nothing illegal or 
wrong about it, but because pursuing infringements is so expensive in the current 
system, most infringed photographers simply give up pursuing infringers. This 
causes more infringements as more and more companies, who do a risk 
assessment of such behavior, determine that taking and using images without 
permission or a license is frankly cost effective.  
 
A small claim system for claims under a set value or set criteria would be greatly 
beneficial to a vast majority of copyright holders.  
 
Clear Orphan Work search protocols 
Lastly, I look forward to seeing Orphan Work legislation to ease the use of 
orphaned works, as long as artists are still protected from abuse from issues 
such as false “diligent” searches. Clear guild lines and protocols for such 
searches would be helpful. A registry for images I think is an unneeded layer of 
bureaucracy and cost that is not needed in this age of Google Image searches.  
 
Thank you for your considerations on these issues.  
 
Jack Reznicki  
 
 
 








                                                   


 
 
 
  


July 21, 2015 
 
Maria Pallante 
Register of Copyrights 
U. S. Copyright Office 
101 Independence Avenue S. E. 
Washington, DC 20559-6000 
 
Re:  Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office: 
 
Please let me express my gratitute for the opportunity to comment on the problematic issues that face the visual 
arts community.  As both a professional business owner, author, artist and educator for more than 35 years, I come 
to you with an indepth understanding of the value of copyright law – especially with regard to their importance as 
an income source and their long term asset value for family and estate planning. 
 
With regard to the questions you have posed….. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 
 
Four major challenges: a) Publishers who demand that artists sign away their digital and other secondary rights as 
a condition of accepting assignments; b) Revising the OW Bill; c) Predatory competition from giant image banks; 
d) Educating principals of ethics and fair practices. 
 


a.) For thirty years or so, many publishers set policies that demand art directors use artists who agree to sign 
their rights away.  These demands are initiated by company attorneys who ignore industry design integrity. 
Existing copyright law encourages business practices to permit work-for-hire contracts. These types of 
agreements  designate the commissioning party as the art's creator and deprive the artist of authorship, 
expense refund, future revenue, and none of the benefits of "legal" employment. Work-for-hire undermines 
the very principles of authorship embodied in Article 1, Section 8 of the Constitution. Since many foreign 
countries do not recognize work-for-hire agreements. I believe it would be a step forward for American artists 
if the US Copyright Law was amended to repeal work-for-hire imposed on independent contractors. 
 







 
 


b.) The Copyright Office proposals to Congress with regard to revising Orphan Works (OW) bill are, without 
reserve, opposed by artists since they appeared more than ten years ago.  A law built on the OW concept 
would allow internet companies (especially those who establish “image banks” to not only make revenue from 
artists works but place artists in an unfair and highly challengeing competitive market that sounds very much 
like unfair labor practices. 
 
c.) Further, these so-called image banks who charge high registration fees mislead artists to participate in an 
art distrubtion concept touting that they will earn boundless incomes but in the end only discover the 
arrangemtn eat into artist royalties.  In fact, these “modern-day” concepts of attracting markets only go to 
exploit artists work for their own financial reward.  To further the problem, artists end up competing against 
themselves since the rates these web markets create lowball the art to such an extent that artists can no longer 
achieve proper financial return for their creative thought and execution. 


 
d.) As an educational institution, students expect to be taught about fair practice rules and regulations. They 
want to know how to protect their rights and pursue their arts and their careers in a way that is not only fair to 
others but fair to themselves.  If the very world around them is usurping their rights to earn a living by unfair 
practices, without the support from the very agency that was established to originally protect these rights, how 
will our world proceed. 


 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 


The very proposal the Copyright Office has made to Congress is essentially a revised Orphan Works 
(OW) bill. Artists have resoundingly opposed Orphan Works bills since they first appeared a decade ago. A 
copyright law built on the foundation of orphan works law would allow Internet companies to syphon off revenue 
from artists with the hopes of creating an even better revenue stream for themselves. There can be no bigger 
challenge for those of us who make our living creating new works than to have to compete with giant 
corporations that can get artwork free from artists and compete with us for our own markets. 


 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
  In the end, if the government succeeds in passing this new copyright legislation, artists like myself will 
end up paying to maintain our intellectual property in somebody else's for profit registries. And what about the 
images many can't afford to register, or those we never found time to register, or even those older images – these 
will fall into noncompliance – thus open to exploitation by anyone and everyone! 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 
  As the author of twelve text books on Botanical Art & Illustration, and sixteen supporting 
educational course paks, students use these materials to develop their understanding and skills.  I have 
already seen unfair use of these materials despite my copyright notice.  Any law that further negates the 
rights to maintain copyright would make these textbooks completely open to rewrites under different 
names for individual purposes.   
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
  Based on current proposals to Congress, it seems logical and fair that no artists group that supports this 
legislation be allowed to receive any financial benefit from the creation of copyright registries or notice of use 
registries that profit even further from artists they were created to help. 
 







 
 
In addition, there are many professional business arrangements established with lawful contracts that exist today 
in the art industry.  These legal contracts are at risk of becoming null and void due to the proposed government 
copyright proposals.  The entire art industry, its mode and methods of transaction, and means to livelihood for 
individual artists and their established studios, is in jeopardy.  Those of us who have created fine art original 
works and valuable signed and limited edition prints are at risk of losing intended income.  If these images 
become fair game for an open and extensive market, not bound by integrity and fair practices, artists across the 
nation are at risk of losing today’s income and future income, income that edition sales are intended to establish.  
Fair game practices will decrease future value of edition prints thereby placing aging artists at the risk of lost 
income.  This trickle down effect will damage a whole future economy for artists, their families, and values that 
museum collectors around the world have interest in. 
 
Again, not only speaking as an award-winning fine artist with work in two museums, original and edition prints 
on the market today, but also as a commercial artist, an educator and as an author, these future proposed changes 
will affect the minds, hearts, and income for generations to come.  This proposed copyright law is dishonest and 
unconstitutional and should not be passed. We cannot continue to erase the “yellow lines” of our society 
expecting that a reduction in our society structure and an increase in a “free-for-all” philosophy will ensure our 
humanity.  We must strive every day to protect not only ourselves, but also everyone.  As a country, as a 
community, as a society, we are nothing if we ignore basic human rights. 
 
Once again, thank you for reading my letter. I ask you to recommend that artists are allowed to maintain exclusive 
rights to their intellectual property as guaranteed by Copyright Law since January 1, 1978; and that visual art be 
excluded from any orphan works provisions Congress writes into the new copyright act.  
 
Sincerely yours, 
 
 
Olivia Marie Braida-Chiusano 
Artist, Author, Educator 
OM Art Designs 
Academy of Botanical Art - Founder 
 
 








Angela Parker
95 Vaughn Circle
Monticello, KY 42633
July 20, 2015
7-20-2015
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, D.C. 20559-6000


Dear Reader,
This letter is in response to the proposed act that will replace copyright laws and make artists' work public property.
It is imperative that we protect artists' works, not make them more public and more able to be in spite of the artist or 
client's wishes. The system as it is already has flaws, this is true, but we do not need to create an act that will produce 
even more problems. What is needed is a more comprehensive law that provides better control by the artist and their 
client, allowing us to better explain how our works can be used. We don't need our rights stripped away, otherwise what 
is the point in a copyright act?
As an artist who has had to survive on her commissionf ro some time, and retaining the rights to do so, it is important 
that the images I create not only for myself, but for my clients, are protected against use by the public. Fair Use is 
already a problem with commissioned works and personal works. Piracy is already a problem and already hurts artist on
 a global level; there is no reason to make it worse. I create a lot of works as an artist, as do a lot of my friends, and it 
would be a shame to not be able to share the ability to view them based on this proposed change. I like people to see 
what I have done. I do not like people to take what I have done, change it, make it theirs, claim they did it, use it for 
themselves, or use it for commercial use. This harms me as an artist, it directly affects how my works sell and how I can
 use my own works.
At this time I feel that this would only make piracy worse and will only make it harder for the copyright holder to 
protect themselves internationally. There are better ways to improve the system without it becoming a liability.
Thank you for your time,
 
Angela Parker
Graphic Designer
Digital Illustrator
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July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
Copyright Protection for Certain Visual Works (Docket #2015-01) 
 
To Whom it May Concern: 
 
 Thank you for the opportunity to respond to the potential changes to the U.S. Copyright 
Laws.  


My name is Ashley Whitelaw. I am not a widely well-known artist yet, but my goals for 
my career in art are large. As of right now I am a small-time freelance illustrator. I realize that 
this change in the Copyright laws will affect all artists. Sometimes artists create their work for 
the joy of it; however, in much of today’s society those people also find a way to turn it into their 
living/income. I believe the changes suggested in the Copyright Protection for Certain Visual 
Works, will not only drastically affect the more well-known artists, but greatly impact the young 
too. 


I am writing to address the changes artists, like myself, will face if the proposed 
Copyright Act passes. 
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
As a beginning freelance artist/illustrator, I regularly submit my work onto a blog as well 


as a few art based and non-art based websites for exposure. This helps me gain clients whom pay 
for future works and past printed works of said digital copies. These past works, although free to 
look at and allowed to use only for reference per my wish, are still part of my growing business 
to draw in more paying customers for future commissioned works. Any attempt to replace the 
existing copyright laws with a system that would benefit the internet companies using my work 
would greatly endanger my ability to grow my business.  


 
2. What are the most significant enforcement challenges for photographers, graphic artists, 


and/or illustrators? 
 
The proposals the Copyright Office has made to Congress greatly concern me. It looks 


like a revised Orphan Works (OW) bill, but even worse. The proposal suggests that internet 
companies are allowed to siphon off revenue from artists in order to create even better revenue 
for themselves. I can scarcely imagine the horror of a world where artists have to battle for their 
income against companies using the artist’s own work as if it were the company’s own work free 
of charge from the artist whom actually created the work.  


 







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 


 
As an illustrator with plans to create my own graphic novel, the registration requirements 


seem ambiguous. If each page of a comic is labeled as its own individual work, then paying the 
small fee—however small the fee may begin as—would become a huge fee for a comic with a 
multitude of pages. For other more well-known artists, the fees incurred by trying to claim all of 
their past works would equate to a huge some as well. Whether it’s for each page to a graphic 
novel or for every individual piece of work, the proposal to introduce registration would become 
another financial burden on artists. No matter where you go, where there are fees the fees will 
rise. They would begin to introduce charges and fees that would grow as they gain more 
competitive advantage over freelance artists, like me. I cannot think of an institution that has not 
raised fees and/or added additional charges after the implementation of fees.  


In the end, if the government succeeds in passing this, the result will be artists, like me 
and many others, finding ourselves paying through the nose to maintain our images in somebody 
else’s for-profit registries. Even worse, creations may go for years undiscovered if the artist 
whom created them couldn’t afford to register them, and even after discovery, that said artist’s 
work would still be exploited for free. For young artists, this means they may not have the ability 
to become that which they love so much because the fees will be too much. Artists will hide 
away their work and the world will suffer through something similar to the Prohibition Era 
combined with the Black Market, which in the end still might become infringed upon. I know 
that sounds a bit extreme, but to protect the work which we’ve created so tenderly while still 
seeking to sell our artworks for our livelihood, that scenario isn’t too farfetched to become reality. 


 
4. What are the most significant challenges or frustrations for those who wish to make legal 


use of photographs, graphic art works, and/or illustrations? 
 


Personally, for my photography, graphic artworks and illustrations, I allow people to use 
it for reference only. If they wish to sell it then they must buy the rights of that photo/artwork 
first. However, if they wish to use any artwork for merchandise or advertisement then that too 
should be worked out with contract and pay according to use and agreement from both the 
company that uses it and the artist whom created the artwork. This is what the current copyright 
laws require, and it protects the artist’s rights on their own creations. The proposed system would 
create ambiguous loopholes infringers can exploit, which would lead to the theft of artist’s work 
without it being seen as theft by the proposed Copyright Act. 


 
5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act? 
 


There is some speculation floating around that the proposed Copyright Act is only a 
suggestion or report as of right now, and that it shouldn’t be taken seriously. To this I must 
wonder when an issue should be taken seriously? If I believe it to be a bad idea, then I must 
voice my opinion as soon as possible. What I see within the report is an ambiguous nature. This 
kind of ambiguity leaves a hole in the copyright system for argument. It provides a chance that, 
if passed, would give those whom have the capability to fight it for longer periods of time the 
advantage of winning over the smaller party. It’s well known that companies have more to work 







with as their profit margin is greatly larger than that of a small business, like a freelance artist. 
Therefore, it is entirely probable that a large company fighting over an artist’s creation through 
this ambiguity would win.  


I don’t agree with the proposed Copyright Act or its ambiguous existence. I believe the 
previous copyright laws instated on January 1978 protect me more as an artist than the proposed 
Copyright Act. The proposed Copyright Act gives companies the ability to freely take my work 
from me if it is unregistered and if I cannot afford to register my work then is it not too far a cry 
from stealing? If I build a house with my own two hands, is it legal for another citizen to take it 
from me because it was not added to the town’s plot roster? Honestly, it’s as if the ideals of the 
government in the book Atlas Shrugged by Ayn Rand were poured into the proposed Copyright 
Act. This, as a whole, is an issue. 


 
Thank you for taking the time to read my letter. I urge you to reconsider the proposed 


Copyright Act. Please continue with the Copyright laws instated on January 1978 and protect 
artists from easier theft of their works. Please keep the rights to every artwork on the artist whom 
created it. 


 
Sincerely, 
 
Ashley Whitelaw 
Freelance Artist/Illustrator 
 








July 20, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559


RE: Notice of Inquiry on Copyright Protection for Certain Visual Works.


Dear Maria Pallante,


I am a recent college graduate with a Bachelor’s Degree of Fine Arts in Graphic Design. My new 
profession involves creating images as a service. I also am self employed as an illustrator and a 
graphic novel artist/author. Not only have I put in the years of education to earn that degree, but 
it was preceded by a lifetime of the practice and development of my artistic skills.The 1976 
Copyright Act enables me to have a professional career in artistic creation. My ability to control 
the use of my creations is tantamount to maintain the basis of my income. The struggles that 
would be placed on me by the proposed system would invalidate all the work I have to put into 
creating these images.


An image cannot be made without a creator, so truly an ‘orphaned’ work cannot exist. This kind 
of system that is being proposed does not benefit artists, but users who might not want to spend 
the resources or time to give a work’s creator their due. While I do mark my work with my 
signature, there is no short supply of tutorials out there about how to remove artists’ marks on 
their work. Many try to hide their theft by just cropping that portion out entirely. Sometimes these 
non-permitted users even add their own watermark to a stolen image to portray authenticity of 
their actually false ownership. This is an ever present danger to my work as it is before this 
proposed bill. 


I support venues for users to legally obtain images and the rights to use them from the creators 
of those works. However, this does not imply that users have a right to those works, or that they 
are equivalent to the creator’s rights. This proposed bill focuses too much protection on users of 
the work, instead of the people who created those valued works. The financial burden would be 
put on the creators, with the charges of registering the multitude of works as well as legal 
charges for any non-authorized uses of the work due to it being assumed as ‘orphaned.’ Artists 
might not be charged much at the beginning to register, but as with any system of transactions, 
more charges and fees would appear, causing financial benefit to an artist’s struggles to legally 
maintain control of the use of their hard work.



http://copyright.gov/fedreg/2015/80fr23054.pdf





The Copyright office should focus its protection to be for creators, not users. A user doesn’t 
have the rights to my work, I do. Artist’s in this country will never be against a legal way for 
users interested in their works to purchase usage rights or other ownership rights. Keep artists 
working. I hope that the Copyright Office is willing to work more proactively with artists to 
support that environment for professional authorship. This proposed bill is not what should be 
done.


Thank you for reading my letter,
Anne Kubis








July 17, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 


I am writing to express my opposition to the Copyright Office’s 
proposal concerning “orphaned works.”   
 
Since 2009, I have worked as a scientific illustrator.  The most 
significant challenge for an artist is turning his or her work into a 
livelihood, and, in that regard, I am no exception.  Although I have had 
several professional successes, I am still establishing myself as an 
illustrator.  Thus, every single resale of an existing work is important to 
my ability to earn a living.  For instance, earlier this year a textbook 
company purchase the non-exclusive rights to reuse an image 
previously published in Scientific American, for $450. Currently, I am in 
negotiations for limited rights for an animated short for $100. Resales 
are crucial to my fledgling career. Replacing our existing constitutional 
copyrights with a system that favors Internet companies, allowing these 
corporations to harvest the hard work of artists will directly hurt my 
income. 
 
Another challenge is my ability to control where my work appears and 
who uses it and to keep my copyright notice and contact information 
associated with the work. With the rise of social media, such as 
Pinterest, my works could be shared numerous times without any 
accreditation or contact information and therefore be effectively 
“orphaned”. 
 







Further, the fees and effort for registration is a significant obstacle to 
many photographers, graphic artists, and/or illustrators. As a freelance 
illustrator, I already struggle to pay for art supplies, software updates, 
health insurance, promotional materials and self-employment taxes. 
Although my freelance income is growing slowly but steadily, I have 
been forced to work a second, part-time job just to make ends meet. 
 Adding registration fees would be a burden to my career, and a fruitless 
one if corporations can simply create derivatives from my works that 
are found “orphaned” without contact information on the Internet. 
 
However, I do not object to the legal use of photographs, graphic art 
works, and/or illustrations. I often use the works of others as 
references--, however the resulting works are completely different and 
would not be classified as derivative.  In the few instances where I made 
derivative works, the references were either public domain or the rights 
were legally and easily acquired.  
 
I believe in a healthy public domain for the common good. However, in 
order to encourage the creation of new works, artists need to be able to 
support themselves and profit from their works. Clearly, it requires 
more skill, time, and material to create a new work than it does to 
simply copy an existing work. Original works cannot compete with the 
price of the copies. The Copyright Acts of 1790 and 1870 were created 
to address this imbalance and “promote the progress of science and 
useful arts.” If corporations are allowed to acquire free artwork there 
will be no incentive to pay artist to create new works. 
 
Thank you, 
 
Catherine (Cat) Wilson 
catthewilson.com 
 








 


Emily L. Ferguson 
Land’s Edge Photography 
P. O. Box 525 
North Falmouth, MA 02556 
508-563-6822 
elf@landsedgephoto.com 
www.landsedgephoto.com 
 


 
 
United States Copyright Office 
Washington, DC 
 
 
Comment on proposed “orphan works” rule. 
 
As an independent creator of visual intellectual property I would like to have my thoughts 
included in your consideration as you attempt to formulate a definition of “orphan work”. 
 
The fact is that no work is an orphan, since no work could come into existence without a 
creator, whether mammalian or not.  The problem confronting works without attribution, of 
course, resides in locating the creator. 
 
National and international law governing the dispensation and terms of permission to copy, 
commonly called copyright, allocates certain priviledges to the holder of that permission.  
Although the process of allocating that priviledge is badly polluted by power and money, the 
permission stands for the terms of the laws. 
 
Setting aside questions about the validity of the terms of that permission, let me move on to the 
basic problem of locating the creator. 
 
The advent of digitizing works has made that problem considerably easier.  Works of all kinds 
can now have embedded in their digital format myriad identifiers about the works, including 
about their creators.  Conscientious creators incorporate into their workflow the input of such 
identifiers.  But many works continue to lack that data. 
 
This is sometimes deliberate on the part of the creator (Creative Commons licenses), sometimes 
because the information is not important to the creator (material found throughout the digital 
culture) and sometimes a result of the methods of distribution of the works. 
 
It is the last of these that I wish to briefly highlight. 
 
There was a time when access to digital works was limited by a variety of factors which were a 
function of the access.  Primary among them was limited space on the devices which served the 
works to those who came looking.  Secondarily were concerns about tempo of delivery.  Both  
of those factors have been resolved in the last five years.  The only remaining limitation is one 
of sufficient energy to continue delivering. 
 
In response to these limitations works suffered a variety of assaults.  First was compression of 
creative data.  Second was removal of non-essential data.  Embedded information about 
creator, for instance (now called metadata) was stripped out by the software which managed 
and served the data to visitors. 







 
The custom, no longer necessary, of stripping metadata from the works, thus, has created a 
serious problem for any visitor who wishes to locate the creator of the work. 
 
We all know this.  It is basic information which serious creators confront every day when they 
try to decide how to attract attention to their work. 
 
Sadly, no effort has been made by the few organizations tasked with helping creators to protect 
their legal interest in their works.   
 
Given organizations with a financial interest in the acquisition of the permission to copy, there 
is clearly no reason to look to them for assistance in the protection of it except for themselves.  
Without a financial interest, such organizations have no incentive to protect the wider range of 
works. 
 
Instead those organizations have consistently moved to consolidate every possible right to the 
works, most frequently without recompense to the creators (for instance Facebook, Google etc.) 
 
So the problem of protecting creators’ rights has fallen to the indivicual creators themselves 
and the bargain has been between spending ones time creating or administering protection, or 
simply not letting anyone know that they have the works. 
 
Sadly also, the authorities who adminsiter databases of those works, through tools like 
copyright registration, have failed to enable systems which make discovery of the copyright 
holder comparatively easy. 
 
More sadly, those same authorities who might have advocated for the creators, have instead 
stayed silent or worse, proposed rules which facilitate the abrogation of those copyright rights.  
The worst concept of those is that of “orphan works”. 
 
Those authorities might have spent their effort advocating for rules governing distribution 
which removed the code which strips out the metadata across the entire digital system.  They 
might have worked to create searchable databases of those works which enable the full 
metadata to be visible and enforce copyright law.  They might have advocated for strenuous 
legal penalties for failure to respect the registrations in their databases.  
 
Instead they appear to have hunkered down in their facilties claiming insufficient funding to 
even consider such ideas, or worse, being dominated by private organizations which would 
prefer that such searchable databases not come into existence at all. 
 
And working consistently to resolve the “issue” of “orphan works” in favor of those same large 
organizations. 
 
My suggestion for you, of course, is that you turn your “orphan works” energies to doing some 
of the items suggested above.  There is no pressing reason to abrogate the copyright of 
someone not yet known when there is still no consistent rule to protect that someone, nor any 
tool for locating that person. 
 
The pressing task to to protect creators and only organizations without a vested interest in 
acquisition of the copyright in works can do that task. 








GRAMATICAL CORRECTIONS to the PDF letter [Copyright	  Protection	  
Response_TBGriswold_(Docket	  No.	  2015-‐01).pdf] submitted at 20:44 on 7/22/15. Please 


replace my previous letter with this. 
 
Theophilus Britt Griswold 
823 Holly Drive East 
Annapolis, MD 21409-5517 
http://www.brittgriswold.com 


 
July 22, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for opening up comment on you inquiry on protecting Visual Works under a 
new copyright law. 


I have been a professional illustrator for 34 years, working many types of jobs: Freelance, 
work-for-hire, and salaried positions. I believe I have a good grasp of the practical needs 
of working artists and the needs of the market that allow them to make a living at making 
art.  Your report on Orphan Works and Mass Digitization appears to be a blue print for 
“destroying the village to save it.” In you effort to solve an issue of questionable 
significance you are threatening the ability of artists to conduct a successful business 
based in the real world, not the theoretical one you are proposing. 


The	  process	  of	  limiting	  liability	  that	  you	  propose,	  a	  fuzzy	  definition	  of	  good	  faith	  
diligent	  search,	  and	  possibly	  onerous	  requirements	  put	  on	  the	  artist	  to	  protect	  their	  
work,	  means	  the	  end	  of	  the	  commercial	  illustration	  business	  made	  up	  of	  small	  
independent	  authors,	  who	  are	  commonly	  the	  source	  of	  new	  and	  different	  ideas.	  	  
These	  sorts	  of	  businesses	  are	  a	  source	  of	  many	  jobs,	  competition	  to	  large	  companies	  
(and	  each	  other)	  and	  incubators	  of	  new	  ideas.	  Your	  proposals	  have	  far	  reaching	  
implications	  that	  are	  not	  being	  properly	  weighed	  in	  this	  document.	  


The	  Mass	  Digitization	  proposal	  makes	  a	  mockery	  of	  the	  Constitution,	  the	  free	  
market,	  and	  rights	  of	  ownership.	  It	  goes	  well	  beyond	  international	  conventions	  on	  
fair	  use	  and	  incidental	  small	  scale	  copying.	  It	  threatens	  to	  saddle	  the	  artist	  with	  
large	  expenses	  to	  protect	  their	  work,	  and	  small	  return	  when	  that	  work	  is	  reused	  at	  
prices	  they	  do	  not	  control.	  At	  the	  heart	  of	  this	  proposal	  is	  the	  notion	  that	  art	  
creators	  have	  little	  value	  in	  their	  control	  of	  their	  artistic	  assets	  for	  resale.	  This	  is	  
untrue,	  as	  is	  evident	  by	  the	  desire	  of	  private	  firms	  to	  control	  access	  to	  these	  assets.







In	  response	  to	  your	  posed	  questions:	  


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
- Existing copyright law that permits work-for-hire without extending the benefits of 


normal employment to the worker. Repealing work-for-hire might begin to redress 
this imbalance of power. 


 
- Stock image companies that compete against the artist with the artist’s own 


images, selling at deflated prices, thus separating the artist from control of his/her 
work. 


 
-  Copyright Office’s poor system of maintaining visual arts copyrights. 
 


2.  What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
- Finding Infringers. Fortunately, under our current system we have sufficient clout 


to inhibit infringement if our work, if copyrighted. This allows us to focus on 
business and creating art with the knowledge that we have financial protection if 
infringement happens. 
 


- Proposed laws that remove power to protect our art and demand fair 
compensation. Also legal proposals of processes that assume we have all the time 
and money in the world to comply and still remain in the business of making art. 


 
Orphan works legislation removes the ability to enforce our right in a practical 
fashion. No lawyer will take our case, and no court will be able to compensate us 
for the time and trouble to enforce our rights. 
 


3.  What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 


 
-  Artists produce thousands of images that need copyright protection, 


photographers even more. The time and expense of protecting these images 
through copyright is currently close to prohibitive. It seems likely the proposed 
scenarios for privatizing copyright protection, and complying with requirements 
for data (so infringers cannot claim good faith infringement) will multiply the cost 
to the point of crushing the market for art creation. Note this situation is vastly 
different than that face by authors of written works, and is not comparable in any 
way. 


 
- The copyright office has been unwilling to create or purchase a modern system of 


copyright registration and management, one that has public search capabilities. 
Such a system would belong to all the people and not private interests that will 
wish to exploit the content for their own benefit over the owners of the art. 







4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 


 
- As artists we view the world and other visual works and then synthesize 


something new that is significantly different. So there is relatively little difficulty 
in dealing with the orphaned works issues. The current fair use regulations seem 
adequate for commentary and blog use.  The current law is working well. 
 
However keeping credit for authorship attached to an image in this digital age is 
very problematic and is a ripe area for infringers to take advantage of as 
protective cover for claiming orphaned status. If they are able to take commercial 
advantage of the disconnect of art and authorship, artist will die the death of a 
thousand nibbles and be overwhelmed by the mechanics of defending their work 
at their own expense without the ability to recoup the true expense in money and 
time in a small claims court. 
 


- Libraries and museum have in the past complained about uncertainty in the ability 
to copy and protect visual artifacts. However, recent court cases have helped 
define a reasonable area for them to maneuver to protect their collections. 
 


- The true burden to others in using art is the need to compensate the artist for the 
time and effort placed into making the art. They are more than willing to use an 
image if it costs them nothing or little, but when asked to shoulder their share of 
the true cost of creation of the image, most will decline and go look for something 
they can get cheap. Forcing a licensing system on artists that does not represent 
the true cost of compensating the artist’s efforts is wrong. 


 
5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act? 
 


- A broken domestic system of returning compensation to artists from reprographic 
and other secondary rights licensing in both domestic and overseas markets. The 
current system does not return the more than $300 million dollars generated 
annually to the actual artists whose work is being licensed. This number is likely 
to grow and continue to benefit the few, not the many. 
 


- There are no registries in any overseas markets that behave in the proposed 
fashion as would be required to make a viable market for artist to thrive. 


 
 


 
Under a new copyright act as now suggested in the Copyright Offices document, the 
effort need by artists to participate in multiple registries, to ensure successful 
infringement searches, are greater than the time and money available to artists that will 
allow them to continue to make art and a run successful business. I urge you to step back 
and rethink this entire approach to placing the entire burden of copyright protection on 







the creator and none of the responsibility on the user of images.  What if the requirement 
were to provide an image of medium resolution to a single search site where those that 
want their art available for reuse could voluntarily upload it with contact information? 
Those that wish to search it pay a small fee if a match is found. This would then provide 
the contact information needed to deal directly with the artist’s agent. If a match is not 
found then one can assume the artist does not wish to sell. So a new piece of art can be 
commissioned. If we are referring to historical materials where the image can be dated by 
its content or appearance to be over a certain age without available authorship, certify it 
as an orphan. Will this be free or cheap? Unlikely.  
 
But who is claiming that protecting the rights of creators is free to the user? Doing so will 
break the commercial market for art creation, and then you will have accomplished the 
exact opposite of what the copyright law was created for. 
 
Thank you for your attention in this matter. As you look into this matter further, please 
consult artists who actually run businesses creating art when making such theoretical 
proposals. 
 
Sincerely, 
 
Theophilus Britt Griswold 








July 21, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the chance to comment regarding the problems artists face as we strive to make 
a living while making our world a more rich and wonderful place to live. I have been an artist my 
entire life but, several years ago I began selling my services and works. Unlike most other 
professionals, artists face a unique set of societal stigmas. We are told repeatedly “What a great 
work of art, I wish I could paint like that.” directly followed by, “So, when are you gonna get a 
real job?” We are deemed lazy, social deviants, a drain on society, art programs striped from 
schools due to budgets. I find it ironic that for all the attacks on the character of artists, that we 
should need to repeatedly rally to defend our right to our own creations which are the very 
foundation of our livelihood.  
 
I will now try to answer your questions in the order they were given. 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
It takes tens of thousands of hours of study and practice to develop the skills you need to 
succeed as an artist. Yet the product of all of that study and skill is systematically devalued, 
often underpaid for, extorted or outright stolen. Allowing “potential users” even more ways to 
copy/rework/steal artwork exacerbates this immeasurably.  
 
Other detractors from the value of an artist works include image banks (like fiverr) where artist 
are preyed upon. They are “given” the chance to sell their work on large bank sites in the hopes 
they can somehow make a living. Giant image banks underprice their works and devalue 
artwork globally often in direct competition with their unwitting contributors.  
 
Large companies often require artists to transfer all rights to use through contracts. The only 
reason for this that I can see is to exploit an artist's talents and avoid fair compensation future 
use of the artwork. Artist often feel they have no choice in this. If refused, the contract will be 
given to another artist that cannot afford to turn down the contract. Again this practice affects 
the value of artist on a global scale.  







 
 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
 
Registration *see below and Legal fees for going after someone who has stolen your work. 
What is worse, as I understand it, orphan laws would make litigation impossible. All a “potential 
user” would need to do to protect themselves from statutory damages and attorneys' fees would 
be a declaration saying they couldn’t find the owner. In the worst case this could be 
accomplished by having a third party to remove the watermark from my artwork then re-post the 
work as uncredited. Then “finding” that work and using it without the need to compensate me. If 
I wanted to get litigious, small claims court would make even recouping court costs uncertain 
and with no injunction against further offense, the infringing party could continue to use my 
copyrighted work having paid the court set maximum penalty. Sounds like a good business 
strategy. Steal art. use it. In the unlikely event the original artist takes legal action pay a small 
fine. This does NOT protect individual rights and only serves to reinforce criminal acts. 
 
3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 
 
Complex and inaccurate process for registering/copywriting original works. Paying fees to 
register/maintain rights to work created is not viable for starting artists. Further even with 
registration litigation is often cost prohibitive. Because of this smaller/younger artist often forego 
registering their works, believing falsely in poormans copyright (emailing a copy to yourself) or 
that the act of publishing their work is proof of ownership. Or they just hope for the best and 
worry constantly that their work and rights are being violated with no way to protect themselves.  
 
4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
Finding the owner and user license information in the vast seas of the internet. If I were looking 
for an image for my publication I would do a word search and pick something from the masses. 
but if that image has no credited author. How do I know if it is public domain, Creative 
Commons CCBY or all rights reserved? Being able to do an image search of a registered 
database again would solve this issue.  
 
Other fair use. Such as blogs and educational sites are not the problem and often go above and 
beyond in crediting the creators of any content they use.  
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 







Any legislation regarding the creation of art and its use thereafter should focus primarily on 
protecting the rights of the creator.  
 
As an artist I go by the name Gabriel Bishop and I have been working as a professional artist for 
about 5 years now. I work primarily in digital mediums where infringement of my rights is a 
constant worry. Due to the manufactured devaluation of artworks, I barely make enough to 
maintain my overhead. There is no way I could afford litigation if anyone stole my work. Please 
act in the best interests of actual people like me, who put their heart and souls into the work 
they do. Work that makes this world a beautiful place to live in.  
 
Thank you 
 
Gabriel 








To the Register of Copyrights of the United States of America 


United States Copyright Office 


101 Independence Avenue SE 


Washington, DC 20559-6000 


 


July 4, 2015 


 


Re; Concerns regarding Changes to the Copyrights Act Relating to Orphan Works and Mass Digitization 


 


Dear Register of Copyrights, 


 


Thank you for reading this letter. My name is Heather Hudson, and I do business as Studio Wondercabinet. 
My work can be seen at www.studiowondercabinet.com. I’ve been a professional illustrator primarily in 
fantasy games since 1993. I have also illustrated natural history books for children, religious art and 
magazine illustration, and designed genre products like jewelry and fantasy gaming miniatures. My work 
has appeared in properties including Dungeons&Dragons and Magic;the Gathering. Currently I am working 
to build a brand based on my own original artwork and market it directly. 


My income is based on selling usage rights to my artwork. I offer my customers a package of usage rights 
that meet their needs, and bill accordingly. My agreements state, “Any usage rights not exclusively 
transferred are reserved to the Illustrator.” This way the customer only pays for the usages he needs, and I 
can reuse the images to bring in additional income. Additional income can be brought in as use by a new 
client, by reuse or expanded use by the original client, or by marketing it myself on products through on-
line resources like Zazzle.com and Society 6. 


Copyright is central to my business today and makes it possible for me to survive as an artist and illustrator. 
Over my career, I have seen the number and financial value of jobs in my market drop, and the number of 
potential illustrators rise. The internet has made it possible for customers to source artwork from anywhere 
in the world, frequently from illustrators willing to work at far lower rates than I can as an American 
citizen. Former corporate clients have gone out of business, or consolidated within a few very large 
companies that buy less artwork overall. Online stock-art resources make it possible to create new 
illustrated properties without investing in original artwork. New, foreign, and small companies have been 
known to find artwork in on-line portfolios and reuse it without paying usage fees to the artist. 


Increasingly, survival as an illustrator depends on multiple income streams including licenses to third 
parities, royalties and reuse fees, and sales of creator-owned goods, either from the artist or through on-line 
resources. The old model of the entirely client-based illustrator no longer exists, in my observation. In order 
to make the multiple-income-streams model possible, I need the right to control who uses my work. If I 
can’t control who uses my inventory of existing images, I have nothing to sell and my business will shut 
down. 







Therefore I ask you to continue to protect artists’ rights to control and profit from their work as described 
by current copyright law. To privilege the public at the artists’ expense would be to consign to great 
hardship a body of American citizen-small business people who are already laboring under limited means. 
This is not an abstraction to the vast majority of American artist/business people. The changes described 
would be theft from those who are already struggling to make a living in today’s changing market. Please 
do not reduce our situations further. 


 


Thank you, 


Heather Hudson 
	  








 


 


 
 
 


KEVIN SCHAFER PHOTOGRAPHY 
2148 HALLECK AVE SW 


SEATTLE WA 98116-1830 
206/933-1631 


kevin@kevinschafer.com  
Recipient of the National Outdoor Book Award for Penguin Planet  


Recipient of the Gerald Durrell Award for Endangered Species Photography 
 


July 8, 2015 
RE:  Comments regarding Notice of Inquiry on 
Copyright Protection for Certain Visual Works.  
 
 
 I have been a full-time wildlife and nature photographer for more than 20 years, 
deriving my income from the licensing of my images to magazines, books and 
other publications and products.  I have worked on assignment for National 
Geographic Magazine and have been published in most of the major science and 
nature publications around the world. 
 
For many years, the unauthorized use of my images was a relatively small issue: 
it happened, but relatively rarely. Although these uses reduced my income by a 
modest amount, I considered that loss part of the cost of doing business. 
 
Now, by contrast, with the ease and ubiquity of digital copying of images and 
often uncontrolled “sharing”, my income has virtually collapsed. Professional 
buyers continue to license images, but many people using imagery have gotten 
used to getting it off the internet for free – and seem to resent the need for proper 
licensing and payment, or even the existence of copyright protection. As a result, 
there are few financial incentives for creating new creative work – a  key 
component in the creation of copyright law. 
 
As the Copyright Office reviews the current situation and any possible changes to 
copyright law, I urge them to consider the following: 
 


• Artists and content providers deserve more protection in the current free-
for-all environment, not less. The Copyright Office should commit itself to 
finding ways to strengthen copyright protection, not weaken it. 


• It is impossible for small businesses like mine to shoulder the costs built in 
to the process of registering copyright on every image I create.   


• A public education campaign about the value of creative works, and the 
limits of free or fair use. 








July 15, 2015 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
My name is Rebecca Sibinga. I am a student, studying fine arts in the pursuit of obtaining a degree in 
architecture. I have been producing art since childhood, some of saleable quality, most not. I would like 
to address some of the problems I see with the proposed changes to the laws covering copyright. 
 
I am deeply concerned by the proposal to allow theft of personal property through very insubstantial 
changes, without any information about the original work or any thought as to the payment of the 
original artist for the rights to alter and use their work. I urge you to maintain current Copyright law, and 
perhaps consider changes that will help protect the rights of the original artist, rather than the rights of 
those who seek to use their artwork without paying for the right to do so. 
 
Significant challenges in monetizing and displaying artwork digitally:  
 One of the challenges that I see often faced is the theft or unaccredited display of digital 
artwork. These works belong to their creators under current law, even when not licensed, when they 
have not sold the rights. Many artists will display/distribute their art online for various purposes—to 
promote their skills for commissions, or for personal pleasure, or other reasons. These artists face the 
following problem: other people will save the image, digitally alter the image to exclude the artist’s 
signature or remove a caption with that information, and repost the image implying that they (the 
second party) have produced it or sans any information at all. These stolen images are then distributed 
without permission from the artist, and often without the artist’s knowledge. This distribution is 
problematic and unethical because it does not credit the artist, thereby removing the ability of viewers 
to find the artist, and limits the ability of the artist to sell their work. 
 To change the copyright laws to make it legal to take these displayed artworks when they lack a 
license is to starve out the original artist, forcing them out of the spaces they have created to sell and 
distribute their work. To force artists to license every scrap of work they do at personal cost, is to limit 
creativity and artistic output so severely that young or unknown artists will be unable to display their 
wares.   
 
Significant challenges or frustrations for those who wish to make legal use of digital artworks: 
 One of the frustrations I feel most often when looking at art on the internet is this: when I find a 
piece that I like, many times the information that would allow me to see more works by the artist has 







been removed, and the image has been removed to a different online location without the artist’s 
knowledge. If I were to desire to buy art from this artist, I would then be unable to do so. However, I 
would far prefer to have to hunt up the artist’s information than to never see art online because artists 
cannot afford to post it without legally losing rights to it.   
 
 
Thank you very much, 
 
Rebecca Sibinga 








To: 
 
Catherine Rowland 
Senior Adviser to the Register of Copyrights 
U. S. Copyright Office 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Rowland: 
 
Thank you for allowing visual artists such as myself the opportunity to comment on 
the proposed changes to current copyright law. I've listed my opinions, experiences 
and answers to the five questions posed to us. 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
Art buyers such as book and magazine publishers and any other type of company 
that uses art in a major way such as notecard/greeting card companies etc who want 
to use an artist/illustrator's images in multiple ways without compensation for those 
extra uses. For example a book publisher might publish a book in a foreign language 
and not pay the illustrator an extra fee for re-use of the cover illustration. 'Secondary' 
rights and royalties have slowly been chipped away from illustrators over the past 30 
year period. Another example: a note card company that hires an artist to produce a 
series of illustrations as notecards also wants to use the images as wrapping paper 
without paying a secondary fee for the extra use of the image. The companies doing 
this are making extra profit from those products they are producing but they don't 
want to pay the artists anything extra. They wouldn't have the images if it weren't for 
the artist in the first place. The artists should be given a secondary fee and royalties 
in those cases. 
 
There have been underhanded changes during the past 30 years… and I am very 
skeptical of the trustworthiness of large Image Bank companies. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
It's very expensive and time consuming to hire a lawyer. I have a friend who's a 
Potter. The designs of her cups were stolen and re-used by a Korean company. She 
hired a lawyer to write them a letter, it cost her $600 for that letter alone and this was 
around 2001. The Koreans stopped using her work and subsequently the cups they 
had made and the molds had to be destroyed which was part of the settlement 
agreement. From what it basically sounds like, the Orphaned Works Act would only 
allow cases to be brought into small claims court. That's hardly an effective 
deterrent. Any punitive damages would be small. The image-thieves would need a 
final remedy that would stop them from continuing their practices. The Orphaned 
Works Act would actually make it easier for people to get away with stealing images. 
 







3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
The attempted registration of ALL of an artist's work is absurd! The amount of time 
AND expense for doing so would be ridiculous. The present system we have is if an 
artist has the copyright symbol, name and date on the illustration then it is legally 
copyrighted, that works fine! Isn't it obvious that paying some 'registration company' 
to register hundreds of images is another scheme by these companies to rake in 
money over someone else's hard work? 
 
4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
The existing Fair Use rule in the current Copyright Act works the way it should. This 
means that the use of an image by a critic in a review published in a newspaper or 
perhaps on a blog now-a-days is a legitimate use of an image not being used for 
commercial purposes. Fair Use would also cover the use of an image by a museum, 
or library, and once again the way Fair Use currently works, this works well for 
museum and libraries as well. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
The following is from your website: "The Office has also looked extensively at the 
problem of orphaned artworks, and how best to facilitate an exchange between a 
good faith user and a rightful owner." 
 
There's another VERY simple answer to the use of an 'Orphaned Work' found online. 
Simply don't use work that is orphaned. If a corporation for example wanted to use 
an online image for a product they're creating hire an artist to create something new. 
They won't be stepping on anyone else's toes and they won't be sued. There's no 
risk. 
 
The Copyright Act we presently have isn't perfect but it works fairly well. I've read 
that lobbyists and corporation lawyers have "testified" that once our work has been 
published it has virtually no further commercial value and should therefore be 
available for use by the public. If an artist's work has no further value after it's been 
published then why would the authors of this act so vigorously want to use them? 
The Orphan Works Act strikes me as being nothing but legalized thievery. 
 
Thank you, 
 
Richard Salvucci 
 








Sue Rynski 
 
Dear US Copyright Office 
 
As a photographer it has become virtually impossible to protect my 
copyright. 
 
The issues are: 
 
IGNORANCE OF THE LAW ; NON-PROFESSIONALS DOING 
BUSINESS 
- today commercial uses of photography are not necessarily handled by 
professionals who know the law. Any association or small business that 
needs photos feels free to use anything without asking or crediting or 
paying. 
-Photographers have no easy way to find unauthorized uses of their 
photographs. 
- If a photograph is used for a commercial purpose without the rights 
having been acquired, the photographer can be sued for any model 
releases, etc. that were not obtained…when the photographer never 
intended her photograph for commercial purposes!! 
We have to play by the rules ; so should consumers of photography. 
 
Solutions: Widespread education. On web platforms, websites, public 
service announcements… 
Unauthorized use – the user should bear all responsibility for indemnifying 
the photographer. Users should also receive a penalty fine for 
unauthorized use. There is no excuse for ignorance of the law! The  
penalty fine could go into a collective rights organization to be distributed 
to member photographers. 
 
DEVALUATION OF PHOTOGRAPHY 
- In general professional businesses don’t want to pay for photographs 
anymore, and/or press or customers want to take ownership of the 
copyrights. 
 
Solutions: Copyright to an original photograph should not be 
transferable, nor should moral rights. Specific rights should be purchased. 
Work for hire could still exist, if both parties agree to it up front and in 
writing. 
It should simply be illegal to use any photograph for commercial use 
without first obtaining the rights. 
“Clip art” illustration photographs could still exist- but would need to 
obtained under legal means.  
 
SHARING ON THE INTERNET 
- Individuals are raiding my website and various unofficial sources and 
sharing my photographs on facebook, instagram, twitter, etc.  
A big problem is that these sites strip the metadata from the photographs! 
 
Solutions: Require “sharing” web platforms to retain metadata. Facebook 
and others are thieving by removing the data. 







Future software for web posting should retain metadata. Technology is 
advanced enough now that metadata should be an integral part of an 
image. 
 
Require internet service providers to collect a fee from each subscriber 
that would go into a collective rights organization to be distributed to 
registered member photographers. This would be a bit like the “private 
copy” tax for books and music, but specifically for photography. The 
phenomenon of sharing images is much much larger than sharing music 
was! 
 
“RIGHTS FREE”, COPYRIGHTED, etc. – TOO MANY TYPES OF 
“RIGHTS” 
- As a photographer in order to inform and protect my rights I clearly 
indicate in the metadata of all of my photographs that they are copyright 
all rights reserved, full contact info, etc. When sending to potential clients 
and if I share for my own promotional purposes on the web or via email, I 
always put a copyright and website copyright on my photographs. I 
believe that shows enough good faith that I am trying to claim ownership 
and protect my work. However, if someone strips the metadata, or 
obtains an unauthorized copy of a photo without watermark, it becomes 
unidentifiable. 
All photographs should be considered to be copyrighted by the 
photographer unless permission is specifically granted by the 
photographer. 
This is a WORLDWIDE issue – there needs to be a global standard about 
copyright ownership. That’s why it should be innate.  
 
Solutions: Copyright should be innate once an image is created. As 
mentioned I take some basic precautions to identify my copyright. 
Photographers should be required to identify their copyright ownership in 
the image metadata ; it’s a responsibility that should be required. 
However, responsibility goes both ways – so potential users need to verify 
whether of not they can use or share the photo. 
 
Copyright registering for images should not be required – it’s too 
complicated and costly both for the photographers and for the 
government. Registration would no longer be necessary if copyright is 
innate. There can still be an expiry date, years after the photographer’s 
death. 
 
There should be no such thing as “rights free” or “orphaned works” I do 
not subscribe to the Creative Commons practice. Anyone could post one of 
my photos to instagram and label it with Creative Commons as rights 
free. 
 
How to separate the amateurs from the pros? “Pro” photographers would 
subscribe to a collective rights organization which manages “sharing” and 
unauthorized rights. This organization would collect and divide these 
rights among its members. That way, non-professionals could freely share 
their snapshots if they want to. Definitely there should be a separation 
between pros and amateurs. However, anyone who decides they want to 







protect and own their copyright could label their photos and join such 
collective rights organizations. 
 
Thank you for your attention! 








July 23, 2015
Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern:


My name is Amelia Davis, and I have just finished my college education in digital art and 
animation, spilling thousands of dollars into my future as an artist.  I have student loans that 
overwhelm me.  I work as a freelance illustrator and comic artist every day for clients.  One of 
the book covers I did is a one-time use cover, and when the author goes to re-print, he will need 
to pay me again to continue to use that cover.  I have now been working for almost 3 years as 
an artist, and only because I can sell the copyright, only because I have control over how many 
prints can be made of my work, only because I have exclusive rights over my work, can I make 
a living off of what I am doing.


On top of the freelance work that I do, I also write and draw my own comic book.  Right now I let 
the public view it for free upon my own accord.  I want people to enjoy it, and many of my 
readers pay for digital copies to be sent to them, or prints of my work.  My online comic is 
considered published, but it is increasing in value to me as more readers buy prints, digital 
copies, and other merchandise I produce.  Under this new law, I could not protect my comic and 
my artwork.


My copyright over my work is sacred to me, it is the way that I make ends meet, it is the way 
that I can put food on my table.  My art is my job.  My exclusive control over my work is 
imperative to me, however, I can not afford to go though commercial registries to buy the 
copyright over something that I made and created to begin with.  What you are essentially doing 







is letting me bake my bread, pay for the ingredients, and put my knowledge into making it, then 
you are taking it away from me and offering to sell it to me at a cost I can not afford.  


I have seen my friend’s works stolen and put on book covers without their permission, but under 
the copyright law that currently protects us, they were able to get compensated and their work 
taken off future publications.  All of us create so much, and we want to let the public see it, to 
enjoy it.  We feel safe under the current copyright law to put it out there (many times for free to 
look at) for the public to enjoy.  If that changes so will our art.  We will no longer feel safe to put 
it online for the public to view, and we will be trapped in a world were everyone wants to take 
what it rightfully ours. 


I have sold the use of a picture that I did for fun to then be used in a print, under this new law 
they could have just taken my “published” work that I did because I felt like it, and used it 
without permission or payment.  Under this new law I would need to copyright everything that I 
ever make, and I make art every day.  My job would start to cost more in time and money than I 
would have to give to it.


My art is my child, my baby, something that I have though hard over and worked hard to make.  
I love it as a mother loves her children.  I put my creation out for people to be inspired by, to fell 
joy, and to inspire.  This law would take the ownership of that child away from me, it would 
kidnap my child legally.  This law would take my life away from me.


Here’s your questions answered.


1. What are the most significant challenges related to monetizing and/or licensing
photographs, graphic artworks, and/or illustrations?
As a freelance illustrator, I need to maintain revenue streams in order to continue to pay off my 
student debt, and pay my bills. One of the ways that I do this is to re-sell prints and other copied 
forms of past images and illustrations that I have made. My collection of work is a valuable 
resource that produces income for me. Any attempt to replace our existing copyright laws with a 
system that would benefit internet companies would endanger my ability to make a living. Why 
would the government favor corporations like this instead of those of us who actually create new 
work? If the new copyright law goes into action, my way of living will be stolen away from me.







2. What are the most significant enforcement challenges for photographers,
graphic artists, and/or illustrators?
The very proposals the Copyright Office has made to Congress concern me. It is
essentially a revised Orphan Works (OW) bill, but would be even worse. Orphan
Works bills have been resoundingly opposed by artists since they first appeared
a decade ago. A copyright law built on the foundation of orphan works law would
allow internet companies to syphon off revenue from artists with the hopes of
creating an even better revenue stream for themselves. There can be no bigger
challenge for those of us who make our living creating new works than to have to
compete with giant corporations that can get artwork free from artists and
compete with us for our own markets.


3. What are the most significant registration challenges for photographers,
graphic artists, and/or illustrators?
The proposal to reintroduce registration would become another financial burden
for artists. No matter how little registries might charge in the beginning, like
banks, they would soon begin to introduce charges and fees that would grow as
they gain a greater and greater competitive advantage over freelance artists such
as myself. Anyone who says this won't happen is not living in the real world. In
the end, if the government succeeds in passing this legislation, the end result will
be that artists like myself will find ourselves paying through the nose to maintain
our images in somebody else's for profit registries. As for the images we can't
afford to register, or those we can't find the time to register, or those we can't find
decades old metadata to register will all fall into noncompliance and a lifetime of
images created at great expense and effort will be free to be exploited by others. They will be 
stolen by others.


4. What are the most significant challenges or frustrations for those who wish to
make legal use of photographs, graphic art works, and/or illustrations?
In my work I make fair use of photographs and other graphic artworks for
reference but that is about all.







5. What other issues or challenges should the Office be aware of regarding
photographs, graphic artworks, and/or illustrations under the Copyright Act?
The kind of system the Copyright Office has proposed to Congress seems all too
familiar to me. Artists have already seen their foreign reprographics royalties
diverted away from them for at least 20 years. I fear this is exactly what is going
to happen with the proposals the Copyright Office has made to Congress.
To prevent this unjust conflict of interest, it is imperative that no artists group that
supports this legislation be allowed to receive any financial benefit from the
creation of copyright registries or notice of use registries. These artists
organizations have failed artists and should not be allowed to use this legislation
to profit even further off the artists they were created to help.


I thank you for reading my letter and I ask you to recommend that visual art be
excluded from any orphan works provisions Congress writes into the new
copyright act.


Infringement of my work, is theft of my work.  Right now I can protect myself from that theft.  
Under this new law, I could not protect myself.  Please do not pass this new law, please respect 
my work and my art as my own. Please protect and respect the artists of America.


-Amelia Davis








Dear Sir or Madam,  
 
 I am a professional fine artist (painter). I have been making a living at this profession since 
graduating from college with a degree in illustration in 2008. I do not profess to be an expert on 
copyright law, but it does effect my livelihood and I try to be educated about it.  
 
1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations?  
 
As a fine artist, my most valuable assets are the original works which I produce and sell through 
galleries. In order to protect this value, some galleries require that I not make any reproductions 
of these works, or that they be involved in the decision of what kind of reproductions may be 
made. This is in an effort to preserve the value that collectors have paid for a work as an original 
(one-of-a-kind) and to protect my brand/image as a high end, collectable artist. Any person or 
business that reproduces my work without my knowledge may dilute the value of my other 
works, and/or directly compete with me for customers. It is almost impossible for me to monitor 
all avenues where this might take place, on the internet and across the world. It is very 
important to me that the legal burden of image use be on the user, not the creator. This burden 
is important so that I have recourse, even as a single person with no legal team against a 
corporation or wealthy entity, if such illegal use is discovered.  
 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  
 
First, there seems to be a lot of gray area about how much of an image needs to be changed to 
constitute a new work. Other artists altering/repurposing my images to create new art is a 
concern of mine. I would like to see more clearly defined laws in this area - preferably that the 
original (source) image should no longer be recognizable in order for any derivative work to be 
considered a new work.  
 
Second, the most major issue that I face is that it is that it is impossible for me to maintain 
control or credit for my images as they are reposted, saved, copied, etc across the web. While I 
am generally not concerned about digital reproduction that links back to the source or credits 
me, this is not always the case which which makes me quite concerned about any “orphan” 
policy that is being considered.  
 
For instance, Social media is an important part of my marketing strategy. I use facebook, 
instagram, tumblr etc to stay connected with past collectors and find new ones, as well as to 
promote my workshops and classes. Effective social media use means that I must post public 
images on a regular basis (daily). These images become searchable via google image search, 
and are regularly saved and reposted to blogs and other websites without my permission. 
Generally, I do not try to police this or consider it a problem when no profit is being made by the 
person/entity reposting my image. 
 
On a darker side of this problem, recently a large print-on-demand website has popped up that 
allows the customer to use google image search to find an image and then print it as a postcard, 
cup, magnet, etc. The user does click a “terms and conditions” button to verify that they (the 
customer) are the copyright owner. However, with the images being sourced via internet-wide 
search, it is highly unlikely that any of these customers are actually copyright holders. Almost all 
artists I know have found that prints of their works are being made without their consent through 







this website. The general public is not educated enough about copyright law, and I believe that 
many people who are customers of this service genuinely do not know that they are doing 
anything wrong. The company certainly must know that many of these images are not actually 
being printed by the copyright holder. However, it is impossible to issue a cease and desist to 
remove my images from this website because they are not actually hosted on the print site. In 
order to stop them from appearing, I would have to somehow get them removed from google 
image search, which would be bad for my brand and online identity. With the advent of online 
image databases, infringements like this are increasing. I understand that this is a difficult area 
of the law to police, and I do not have a good solution.  
 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 
I often create more than 100 original visual works a week. For me to scan a single small image, 
color correct and save it takes about 5 minutes, larger images take 30+ minutes. It would take 
me hours to scan a week’s worth of productivity, plus time to sort and categorize the images, 
and store the files in triplicate on back up systems. For me to need to register each work as I 
create would take 10 or more hours a week, which is more than one full work day. This would 
decrease my productivity by as much as 20%.  
 
In addition, as a part of my daily social media presence I post lots of photos of works-in-
progress as I am painting in my studio. Having to register each of these before I could publish 
(post) it would further slow down my work and hinder my marketing.  
 
If each image registration cost me even $1, a fraction of current registration costs, it would cost 
hundreds of dollars a month which would have a large impact on my income.  
 
Currently, I do not register any works as the time and cost is prohibitive. 
 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?  
 
I use other artist’s work as examples when I teach classes and workshops. Sometimes, I cannot 
find the name of the artist who created a work. In that case I generally choose another example 
for my classes. I do not consider this a frustration, it is simply a part of constructing lessons.  
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 
When I worked primarily as an illustrator, work for hire contracts were a huge problem for me. I 
no longer do any work under these contracts, as I consider them predatory and unfair. Not 
working with these contracts does cut out an entire category of potential income for me. I would 
like to see the work for hire laws amended so that they truly only apply to employees, and 
cannot be used to cover works produced on commission, as they are currently used in the 
illustration field. 
 
Thank you for your time to thoroughly investigate matters of copyright. I understand that with 
new digital media, there are new areas for copyright law to cover. I sincerely hope that you will 







keep the interests of creators at the front of your mind as you make recommendations about 
these difficult issues.  
 
 
Best,  
 
Jane Radstrom  
Painter  
www.janeradstrom.com  



http://www.janeradstrom.com/






 
 
July 23, 2015 
 
Catherine Rowland 
Senior Advisor to Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000 
 
RE: U.S. Copyright Office, Library of Congress [Docket No. 2015-1]: Copyright 
Protection for Certain Visual Works  
 
Dear Ms. Rowland, 
 


The Arts & Business Council of Greater Boston (A&BC) is submitting this 
comment on proposed changes to the Copyright Law on behalf of the community of 
artists we serve.   


 
The A&BC’s mission is to enhance the arts community by providing quality direct 


legal, business, and educational programs.  Our flagship program, Volunteer Lawyers 
for the Arts, provides pro bono and reduced-cost legal services to artists and arts 
organizations throughout Massachusetts. Additionally, the A&BC has served the 
creative community for more than 30 years through business training for artists, 
nonprofit board service training and placement through Business on Board, fiscal 
agency, estate and legacy planning, human resources support, insurance programs, 
and corporate art lending partnerships. 
 


We write today to express real concerns over the proposed legislative changes 
concerning Orphan Works and their negative impact on artists as content creators and 
rights holders.  The proposed changes place an undue additional burden on artists to 
protect their work proactively and preemptively while reducing the remedies and 
benefits currently conferred upon them by law.  


 
We recognize that Orphan Works pose an issue that may inhibit further creation 


and the dissemination of information and authored works.  Indeed, the VLA receives 
inquiries every year from artists who want to use an expressive work but are not able to 
locate the rights owner.  We appreciate those concerns and the uncertainty that 







 


accompanies them.  However, we receive a large number of calls and applications from 
artists whose work is being infringed.  New technological advances have made it easier 
than ever for images to be copied and to circulate, often without any identifying 
information attached and with no knowledge of the content creator.  There is too great a 
risk here of these visual artists’ work being designated as Orphan Works and losing a 
substantial amount of the rights Copyright Law should protect.      


 
Content creators are already at a distinct disadvantage.  Looking only at the 


internet, the current rise of technology puts a device in everyone’s hand that is capable 
of copying and disseminating the work of others with a few finger taps.  More than that, 
the current landscape seems to have given rise to a population with little understanding 
or appreciation of intellectual property rights and an underlying belief that everything on 
the internet is free.  Creative content is being devalued, not only by individuals but by 
companies.  We have seen cases in the past year of blatant infringement by 
international companies that “should know better.” 
  


The new proposals reduce the benefits available to properties that become 
designated as Orphan Works. However, there are practical limitations on what an artist 
can do to protect their work from falling into that category.  First, it places an undue 
administrative burden on artists to proactively promote and include their works in 
secondary registries so as to assert rights they already have, especially in those cases 
where the work has already been registered, for a fee, with the copyright office.  Artists, 
it seems, would also have to spend additional time and effort patrolling the Notice of 
Use registries for signs of their work being infringed. 


 
Second, there is far too little guidance offered on what would constitute a 


“reasonable search” by those seeking to use an artist’s work.  This is alarming given the 
proposed shield benefits provided to those who claim to have made a good faith search 
for the rights owner.  We understand what a daunting task it can be and that the ease 
with which images can be copied with no accompanying attribution information can 
leave the trail cold.  However, without clearer protections for artists and rights holders 
the ill-defined “reasonable search” improperly privileges parties seeking to use a work 
over those who actually created it. 
 
 The goal of copyright law is to incentivize artistic creation, and currently the law 
helps make it possible for an artist to make a living off of their creative endeavors by 
granting them exclusive rights to their creations and remedies to infringement under the 
law. Visual artists are already a demographic faced with difficult economic challenges. 
The VLA exists because there is a huge population of creative individuals who are not 
able to earn enough from their work to protect their legal interests on their own. Orphan 
Works and Mass Digitization: A Report of the Register of Copyrights (2015) asserts that 
with the remedy of “reasonable compensation,” “[n]either actual nor statutory damages, 







 


nor costs or attorneys’ fees, would be available” because “incentives to litigate are 
obviated by the requirement that, once the owner files a Notice of Claim of Infringement, 
the user must negotiate for reasonable compensation. Because the costs of litigation 
can be avoided, there is no need to include the remedies of costs and attorneys’ fees as 
part of the orphan works legislation.” (63) 


 
This stance fails to appreciate the actual position of the individual artist in this 


scenario and exposes the underlying suppositions that make the proposed Orphan 
Works changes so problematic.   This language assumes that a) the content creator 
would have agreed to the use in the first place, and b) that the parties are equal and 
would have come to an easy equitable agreement but for their inability to connect. 


 
Artists frequently contact Volunteer Lawyers for the Arts for help in entering 


conversations around negotiating fees, either for planned uses or after unauthorized 
uses.   With commercial users, there is almost uniformly an imbalance of power 
between the artist and the user and the artist often needs assistance from an attorney to 
advocate effectively on their behalf for compensation that is in fact “reasonable.”  This 
does not address uses the artist would not have authorized in the first place had they 
had the option.  It gives infringers a license to ask for “forgiveness” (with a cap on their 
financial risk) than to ask for permission.  The personal, financial, and temporal costs 
associated with protecting and asserting their rights are real and often out of reach of 
the artists who most need the financial benefits conferred by registered copyright. 


  
Copyright’s “bundle of rights” has long given content creators control over how—


and whether—to use their work.  We respectfully ask you to reconsider the proposed 
copyright legislation and work with the creative community to find a better solution to 
protect artists. Thank you for your time and consideration. 
 
Sincerely, 
 
 


  
Jim Grace    Megan Low 
Executive Director   Director of Legal Services 
 
 








Kathy Jeffords 
July 23, 2015 


Response to Notice of Inquiry on Copyright Protection for Certain Visual Works 
 
 
My name is Kathy Jeffords and I am both an artist and a writer. Much of my art incorporates my 
original writing. I make a living selling both original paintings and prints of my digital work, as well 
as licensing my work in very specific arrangements where I retain the utmost control when it comes 
to quality (as I don’t want anything out there with my name on it I wouldn’t be proud of).  
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 
The most significant challenges I face related to monetizing and/or licensing my creative work is that 
I have to spend so very much time policing the internet and filing time-consuming takedown notices 
when I find other people (illegally) monetizing my work. And even when I file such notices, though 
the work gets removed, I am not compensated financially from their illegal use nor is there any easy 
and inexpensive way for me to seek compensation for the profits that have already been illegally 
gained from my work, talent, time, and creativity. I think most modern creators deal with this. They 
either have to choose: Ignore the infringements, which devalue their work, or spend more time trying 
to stop the infringements than they do actually creating and seeking legal licensing agreements that 
actually appropriately pay them for their work. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or  
illustrators?  
 
My most significant challenges enforcing my rights to control my intellectual property are the time 
and commitment it takes and the massive ignorance that exists when it comes to intellectual property. 
We live in an age where anything we want is at our fingertips, via the internet, and that is a 
wonderful thing. But, unfortunately, it has made us entitled and lazy. In a day where social media is 
king, we are conditioned to share, share, share. Share that song. Share that art. Share that poem. Take 
that cute animal picture and turn it into a meme and share it. And more often than not, this sharing 
comes with zero credit to the original creator. I would hazard a guess that most people don’t even 
have a passing thought to the fact that an actual person took time and talent to create that thing they 
appreciate enough to share…but do not appreciate enough to give credit where credit is due. 
 
When I put my art or writing online, I have my name attached to it in as many ways as I can. I put 
my name and website address on my images. I have copyright notices all over my web pages. And 
still, within several weeks of my putting up a poem or image, someone has taken it, removed my 
copyright management information, and shared it on Facebook, Twitter, Instagram, etc.  
 
I have numerous times found my work credited to “unknown” or “anonymous”, when a simple web 
search would have revealed that the work isn’t unknown or anonymous at all…because the very first 
search results have my name right on them.  
 
Another challenge I find impossible is when someone overseas takes my work and uses it illegally. I 
found my work being sold in another country (that is a member of the Berne Convention) and the 
owner of the website was not cooperative about removing it. I contacted the webhost and asked how 







I could file a DMCA takedown notice with them. I was told I would have to contact their local police 
and seek a warrant to get anything removed from a website on their servers. So, to this day, they are 
still illegally selling my work. 
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or  
illustrators?  
 
The most significant registration challenge for me is the cost involved. When I first began putting my 
artwork online, I never dreamed it would find its way out of my webshop/blog/site and onto so many 
other places, because back then, social media was limited to Myspace. There wasn’t Pinterest, 
Facebook, Twitter, Instagram, etc. So I didn’t register my work. In the past year I have, but I have 
hundreds upon hundreds of older works that remain unregistered, because they are all published and 
I’d have to register them individually at $35 each. That is just too cost prohibitive for me. Now I 
register things in groups, before they ever get published, to save on fees, but that is unfortunate, too, 
because I can’t sell work no one can see. And while I wait to create enough work to register them as 
an unpublished batch, I’m not earning any income from these works. 
 
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  
 
This is not applicable to me, but I do not feel that copyright law should be dictated and/or swayed by 
people who are not creators themselves. If a creator wishes to keep tight control over their work and 
not have anyone else use it in any way, that should be their right. If someone wishes to legally license 
photographs, graphic art works, or illustrations, there are plenty of legal avenues for them to do so as 
is.  
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 
I think everyone can pretty much agree that copyright law is outdated and needs an overhaul so that it 
catches up with the worlds – both virtual and real -- we actually live in. However, I strongly believe 
that the basic rights creators now have to control their work need to remain. But their needs to be 
easier and more cost effective ways of protecting our work and enforcing that protection. The 
protections we have are great. The ability to control who uses our work and how is so very important. 
But those laws are useless if there is people are allowed to trample all over them with no 
consequence. If someone uses someone else’s intellectual property without any kind of permission, 
they should have to pay for that usage…pay what the creator deems fair…without any kind of drawn 
out court proceedings or astronomical attorneys’ fees to the injured party. If I were to eat at a 
restaurant and walk out without paying my bill, if caught, I would face serious charges. But this same 
thing is happening to artists every day…people are taking our art, using it, and walking out without 
paying the bill…and there is little to no recourse. 
 
If there is copyright reform, it desperately needs to give creators more rights and assistance, not less. 
We don’t have much as it is, except words on paper and the ability to get infringing content removed 
from websites. That is not enough. There needs to be easier filing and stiffer penalties. Law says that 
registering content with the Copyright Office is not mandatory and that our work is copyrighted to us 
from the moment it is fixed in tangible form. But a lawyer won’t even look at a case unless you have 
that registration. And without a lawyer, other than filing a takedown notice, there is not much an 







individual creator can do about infringement. So a more cost effective way of registering work would 
be hugely helpful.  
 
I am an artist. I can paint a picture and sell that picture. Then I can sell unlimited copies of prints of 
that picture. I can even be found by a major company and get paid for them to license that picture to 
make figurines and other items based on it. These things are how I earn my living. I, in fact, still 
regularly sell prints of work I created in 2008. Seven years later, I am still able to make money from 
that work. 
 
For artists, the value of a work and income-earning ability, extends far beyond that work. 
 
Unfortunately, the income-earning ability is exists and is being exploited by people who did not 
create anything at all. I’ve found my work on unauthorized pillow covers, iPhone covers, t-shirts, 
wooden signs, stickers, coffee mugs, and on and on and on. There are so many instances of 
infringements, I cannot even begin to remember them all. It is heartbreaking, emotionally, and 
devastating, financially. We creators need help. We need more rights. We cannot afford to have any 
taken away from us. It is difficult enough as it is. 
 
Imagine this world without any art. Without any music. Without any books or poetry. It would be a 
pretty bleak place. Please give us creators a reason to keep creating. Please help us keep creating. 
Offer us protections that actually work in our current world. Help us defend ourselves and our work. 
Help us keep earning income from our work and help us figure out a way to easier prohibit others 
from earning income from our work illegally (or make serious consequences for doing such).  
 
If I could really and truly control how others used my work – and have more time to create instead of 
policing the internet -- my income potential would indeed be limitless. I could put my art and writing 
on just about anything. But if I should choose to make mugs with my art on them, is it fair for my 
mugs, featuring my art, to have to compete with illegal, cheaper, mass produced mugs I did not 
authorize using my art and am receiving no compensation from? I sincerely do not think so and I 
hope you don’t, either.  
 
There has been much buzz on the internet about an Orphan Works act. Many say it is inevitable and 
some say that no such legislation is on the horizon. Either way, I’d like to speak out on this. There is 
a saying that gets used over and over and over amongst creators and that is, “If you don’t want your 
art stolen, don’t put it online.” But if I don’t put my art online, I can’t make any money from it. 
That’s how I sell. Online. Before the internet, I never ever dreamed that making a living as an artist 
and writer would be possible. But it is. It is very true, however, that I know that there is a clock that 
starts ticking every time I put a new work online…it’s counting down the moments until someone 
takes it and misuses it, more often than not removing my digital copyright management information. 
When people take my work and “share” it on Facebook or Twitter or Instagram or Tumblr with no 
mention of me, it sets off a domino effect of my work getting spread here and yon…with no mention 
of me. I have had it happen with some of my works that they get “shared” so much without any credit 
(or credited to unknown or anonymous), that when you do a reverse image search or a word search, 
you find hundreds upon hundreds of hits to my work…but you cannot find that the original source is 
me. My work, where I originally put it online, where it clearly states that I am the author, is buried by 
all of these other instances. And all of that begins, not because of my own negligence -- because I am 
vigilant about making it clear that my work is indeed mine – but because one person was either 1) too 
lazy to attribute the work (in the case of them just typing up one of my poems and sharing it on 
Facebook) or 2) felt nothing wrong with cropping my copyright notice from my image before sharing 







it. In those cases where my work is on the internet and the source cannot be found, through no fault 
of my own, is it really fair or right for it to be at risk of being deemed an “Orphaned work”?  Once 
again, I do not think so. When we creators protect our work the best we know how, we certainly 
should not be punished or risk losing any rights or ability to defend those rights due to the 
thoughtless and careless acts of others. Deeming such works – or even unregistered works – 
orphaned would be much like saying if you see a car on the street and its owner isn’t around, it’s free 
for the taking. The way copyright law is now is if you didn’t create it, it isn’t yours to use (with a few 
specific exceptions, of course) without permission. And that is most definitely, in my mind, how it 
should and must remain. I create because I love it but I also create to earn income. It’s infuriating 
now when I find other people making money from my work. I don’t create so others can profit. I 
cannot imagine how many creators would simply stop creating if others profiting from their work 
without their consent became legal. 
 
Thank you, 
 
Kathy Jeffords 
 
 
 


 








July 20, 2015 
 
To: Maria Pallante, Register of Copyrights 
 
I create visual imagery, I am a self-employed Artist and illustrator, and have been in the business of 
creating images and licensing subsequent rights to those images since 1985. I have won national and 
international recognition for my original work. Copyright is the basis of my income and ability to support 
my business. It is the only way I have to protect the accuracy and integrity of my work, and to negotiate 
an appropriate fee for re-licensing. 
 
The biggest challenge to monetizing/licensing my work is to keep control of where it appears and who 
uses it, and to keep my copyright notice and contact information associated with the work. I routinely 
attach metadata to my electronic image files - that metadata is routinely erased by every website the 
image appears on. I require that my name and copyright information be included with the image by my 
client - they will do so, but often the image is appropriated by someone else and that information is 
cropped off. I always sign my work within the image area, essentially a watermark – but there are 
multiple companies with software and tutorials instructing users how to erase watermarks. 
There is nothing I can do to prevent my work from being ‘orphaned’. 
 
If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to remove a 
watermark, illegal to remove metadata, illegal to remove copyright information, and also illegal to mass 
digitize any works not in the public domain without written permission from the creator, all with stiff 
financial penalties. The Copyright office should make all of its registered images searchable by image, 
not just by textual data. If Google and Bing can do it, so can the Copyright Office. 
In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ would be 
useless. The only real protection for creators is to eliminate the concept of orphan works altogether. No 
work is an orphan; it all has been created by someone, even if a ‘potential user’ doesn’t know who it is. 
 
I have registered much of my work with the US Copyright Office, and have submitted paper published 
versions, as well as electronic files for work unpublished at the time of registration. The 
 
Copyright Office has these records and all of the associated images. If there is to be a clearing house for 
image searches, it should be the Copyright Office, with no additional fees or labor required of the 
creator. It would be physically impossible for me to re-register, scan or photograph the hundreds of 
images I have created over the years. In many cases, I no longer have the published work, or the original 
art, even though I own the copyrights. A requirement to resubmit all of my work to a different registry 
would be devastating to my ability to claim ownership and therefore license any work in the future. 
Even the PLUS registry under development appears to be utilizing metadata and watermarks - both 
identifiers that are useless currently to protect ownership information. 
 
I am very troubled by the overall tone of the proposed language that ‘potential users’ rights are 
equivalent to those of creators. They are not. If I as the creator do not want my image licensed beyond 
the original use, re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If I want to sell 
an image once, and then let it collect dust, that is my choice - it is not the right of the ‘potential user’ to 
claim otherwise. If I want to create an image, put it on my website, and never license it at all, it is also 
my choice. ‘Potential users’ do not have rights to my images, I do. If a ‘potential user’, individual or 
company, wants to further their business by using imagery, and can’t find an image they can legally use, 







then they can do what individuals and companies have done for the decades before electronic file 
sharing - commission a new one, and keep illustrators working.  
 
Sincerely,  
 
Armand Cabrera 
 
Armand Cabrera Fine Art 
 
Warrenton VA 20187 








July 18, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave., S.E.
Washington, DC 20559-6000


Re: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


To Whom it May Concern,


My name is Anna-Maria Crum. I write and illustrate children’s books. I am not famous, but I 
have made my living doing this for over 25 years. I have published 19 grade school readers for 
educational publishers and illustrated over 50 books for a variety of publishers. I am not rich. I 
barely scrape by. I am a member of the Society of Children’s Book Writers and Illustrators and 
I’m on the board for the Picture Book Artists Association. I am an advocate for protecting my 
legal interests. 


I am writing about the problems visual artists face in the new digital environment.


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?


I have to have a website in order to show my work and get assignments from publishers and 
other clients. Unscrupulous people can take my images from my website, remove my signature 
or watermark in Photoshop, then resell my work as their own. I rely on my website as a major 
part of my advertising. I need to protect my images so that I can sell secondary rights to these 
images, or use them in other ways like on greeting cards or other types of merchandise from 
which I receive income. I work many hours to produce one image. The compensation I receive  
from publishers sometimes means I’m working at barely above minimum wage. These secondary 
areas of revenue are important sources of income that I can’t afford to lose. Without copyright 
protections, companies can take all of my images and do what they want with them without 
compensating me. Changes like that would prevent me from earning a living in my profession.


Anna-Maria Crum
7752 E. Arizona Dr.
Denver, CO 80231


amlcrum@comcast.net
http://annamariacrum.com







2. What are the most significant enforcement challenges for photographers, graphic artists, and/
or illustrators?


The proposals the Copyright office has presented to Congress are basically the Orphan Works bill 
only super-sized. I opposed these changes back in 2008 and I am even more opposed to this new 
version. People and companies want to change the copyright law so that they can make money 
off of our work. I have fought all my life against the prejudice that because I create art I’m not 
really working. What I do is fun so I shouldn’t really get paid like someone who actually works 
for a living. I have put in all-nighters to meet a deadline that was arbitrarily changed on me. I 
pay for my own health insurance. If I’m sick, no one pays me to take a day off. And no one pays 
me for two weeks of vacation every year. I often work weekends to bring in enough money to 
pay bills. My typical workweek is 50 hours. These changes would make it impossible for me to 
continue in this profession. Even now, if someone steals one of my illustrations to sell there is 
little I can do to stop them. I can send them an email to tell them to stop, but beyond that, there’s 
not much. I can’t afford a lawyer who would make them stop. Companies know this. These 
proposed changes would give them the legal right to steal my work and there is nothing I could 
do to stop them from exploiting me except to quit making my art.


3. What are the most significant registration challenges for photographers, graphic artists, and/
or illustrators?


The proposed changes would require me to register every illustration I’ve ever created, and for 
a picture book we’re talking 32 pages of illustrations—times that by over 50 books. And that 
doesn’t include all of the cards, murals, spot illustrations, wildlife park signs, paintings, and 
t-shirt images I’ve done. I would have to register each image with two for-profit registration 
companies. Even if the fee is small, it would be financially impossible to protect even half of my 
work.   


4. What are the most significant registration challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations?


I make use of photographs for reference material. I never copy an image. When I want to use an 
image, such as in a book cover, I pay a licensing fee to use it in a commercial way. That’s what 
companies should do if they want to use my images.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
art works, and/or illustrations under the Copyright Act?


The people who are behind these changes want to unfairly profit from other peoples’ work. 
Besides wanting to sell images they find on the Internet, they also want to funnel reprographic 
fees into their coffers instead of these fees flowing to the artists. Many countries, like Canada, 
collect fees from copy centers and then share that money with the people who created the work 
and own the copyrights. We need to do that here. Isn’t America about protecting the rights of 
the individual? The constitution protects our intellectual property rights. Don’t take these rights 
away. 







Please do not put through any version of the Orphan Works bill that would strip rights from 
the people who created the work. Please do present a bill that would give artists their share 
of reprographic rights as proposed by Congressman Jerrold Nadler’s American Royalties Too 
(ART) Act of 2015.  


Thank you.


Sincerely,


Anna-Maria Crum








July 22, 2015 
 
Maria Pallante 
Register of Copyrights  
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Staff. 
 
I wanted to write to you about the problems visual artists face in the marketplace today.  I have been 
working as a professional artists for a little over a year now.  It has been a struggle but one I am 
confident will one day lead me to a successful financial life.   
 
I am writing to express that artists copyrights are the only things protecting our creations and our 
livelihood.  I have always rested assured that should someone steal an artwork of mine and try to profit 
off it, I would be able to defend my work from that kind of theft.  Why should I pour hours and hours 
into creating works only to have others benefit from their creation without a benefit to myself as well?  
I feel the changes in copyright laws being proposed would not only end my career as an artist but 
would stop many future artists from becoming successful as well. 
 
I'll try to be as concise in my answers as I possibly can be. 
 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic works, and/or illustrations? 


 
Publishers forcing us to sign away our digital rights to our creations under the threat of not being able 
to get work if these rights aren't surrendered.  Thats a big one for us to deal with.  Constantly having to 
ask oneself if it's better to pay the rent and eat today or be able to pay it in the future too.   
I have no doubts that should registration is brought back as a condition to protect our work again, 
Publishers will be forcing us to register works under their names in future contracts to get work. 
 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 


 
I would state the most challenging part of trying to enforce my rights is the cost of legal defense.  I 
cannot afford a lawyer, I don't know any other artists who could afford a lawyer either.  Right now I 
rest assured that should I need to defend my rights as a creator I may be able to find a contingency fee 
lawyer who would be willing to take the case and defend me.  From what I understand of the orphan 
works scenario, It would be impractical for any lawyer to help in a case and the winnings, if any, would 
be too small to cover the fees. 
 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 


 
I would argue that the challenges lie in time and money.  It would take a significant amount of time to 







register each and every piece an artists will make in their lifetime, even in just a years time.  And all 
that time has to come out of time they would be using to create more art to make themselves more 
money.  I am, at the moment, cutting into my own creative time just to write this and I need every 
moment just to keep my own head above water financially.   
Forcing artists to spend time registering artworks that should be protected as our creations from the 
moment we create them, would effectively damage successful careers and most likely end most 
budding careers before they can even start.  All our works would be taken and profited from by 
infringers. 
 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 


 
From what I understand of the Fair Use law, most works out there can be used legally with credit back 
to the artist.  I myself am fine with giving credit and being given credit.  I cannot see a reason or use 
any person or institution would have that would prevent them from using the Fair Use law to work with 
a piece of art except one that would bring them profit without permission.  The Fair Use law is working 
just fine. 
 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
works, and/or illustrations under the Copyright Act? 


 
Most importantly the active market of artists royalties that we as artists are being cut out of.  I'm sure 
other more eloquent artists have explained this to you already and I wont go into detail on it as I am 
only marginally aware of it myself.  
 
I find it absolutely infuriating that artists are expected to keep creating for little to no compensation for 
our work and now even the rights protecting that work appear to be threatened.  If you want a rich art 
community in this country, then protect our ability to keep creating.  Otherwise you may find that art, 
just like in schools, gets cut from our culture. 
 
Sarah Kuntz 








 
Pat Thomas Medical Illustration 
Pat Thomas, CMI 
Board Certified Medical Illustrator 
N9183 E Shore Rd 
East Troy, WI 53120 
708-927-0277 
 
Maria Pallante, Register of Copyrights 
In reference to Docket No. 2015-01, Copyright Protection for Certain Visual 
Works, Notice of Inquiry 
July 9, 2015 
 
Dear Ms. Pallante 
 
I’m writing to provide commentary on how my medical illustration business will be 
impacted by proposed changes would affect my copyright protected images. 
I have owned my own business, Pat Thomas Medical Illustration, since 1983. 
During that period as sole proprietor and sole employee, I have created countless 
medical illustrations to be used in publications, courtroom litigation and now web 
sites. Managing control over my images on the internet is a significant issue for 
me. As a sole employee and owner, the illustrations I have created are an 
investment in my retirement. Part of my retirement plan is to re-sell them as stock. 
If they are not protected, I loose all value and my retirement cushion. 
 
Stock houses are not an option as they are often sold or enter into agreements 
with larger image distributers. Contracts over-written without notice, copyright 
notations are changed. 


My biggest issue is how to create fee schedules and protect images that will be 
published on the web. I do not want to loose control over the images as they are 
my future. My buyers don’t want to pay a lot for images so it is difficult to charge 
enough to cover uncontrolled future use and still provide a competitive proposal.  
We live in a time when there is little respect for the concept of intellectual 
property. Modern technology has made it easier for individuals to steal 
copyrighted works with no compensation to their rightful owners. Our society 
seems to feel that if something is “out there” on the Internet, it is free for the 
taking. My clients do not want watermarked images so if I add a copyright notice 
within the work it is easily cropped off. The images if downloaded may contain 
metadata but this is easily avoided by doing a screen grab.  Although screen 
grabs are not high resolution, they are fine for anyone who wants to repost on 
their personal or business website.  This is not fair use. 


Another concern is the issue of orphan works, which would have a particularly 
devastating effect on individual artists. Big publishing companies can ensure that 







their works are never orphaned. Through unique identifiers such as ISBN, it will 
always be possible to trace a published work back to its owner. The Copyright 
Clearance Center, established by the publishing industry, helps ensure that their 
member companies are compensated for every use or reproduction. However, it 
is often difficult to identify the contributors to a collective work, even though the 
individual contributors may retain the rights to their work. Publishers rarely allow 
an author or artist to post a copyright notice and they often remove signatures 
from artwork as a matter of policy. Despite the directives in my contracts with the 
contracting editor, the work is often redistributed without my knowledge and 
notices are removed. There is no easy way for me to police this unauthorized 
use. 


Litigation for a small business like mine can be devastating in time and fees. You 
hope that infringers will mediate without using an attorney but it is often a David 
and Goliath situation.  


I strongly oppose this replacement of existing copyright law. The new legislation 
is essentially the same as previous versions of Orphan Works bills, written so 
broadly that is does not confine itself to orphan works. Instead, this is a radically 
new copyright bill. It would legalize infringement of visual art, including my work. 
 
Respectfully submitted, 
Pat Thomas 
Owner Pat Thomas Medical Illustration 
Past president Association of Medical Illustrators 
Board Vesalius Trust for Health Science Communication and Education 
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 Before I begin this letter, I'd simply like to thank you for allowing us - artists as a whole, individual, and community - 
the chance to comment on the matter and give us the chance to reason why this law would effect us. It's highly 
appreciated and I'm sure many others can agree.\par
\par
 This letter is being written to, more-or-less, testify against the new copyright law being put forth. I, along with many 
other artists, feel this law would violate our rights. Rights to simply allowing ourselves the freedom to express who we 
are. While this bill may have the best intentions or the worst, I feel it is my duty to stand up for what has become my life
 and what makes myself and other artists who they are.\par
\par
1. \b What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations? \par
\b0   Many people who aren't aware or even are aware, tend to steal from artists. Whether it be for their one whole day 
of attention, or because they enjoy putting us under stress, or even because they do it just to do it. The copyright law 
now, while it does guarentee our protection, is \i ignored\i0  or unknown. They don't realize that it is illegal to republish,
 post, etc. an artist's piece without permission.\par
   I and many other artists who are either just beginning or have been creating beautiful imagery, music, stories, and so 
on, would agree that instead of a new law, it would be in everyone's best interest to promote the copyright law. Educate 
the public on what it means to have our work under copyright. Our biggest ally in this case is knowledge, while the 
biggest enemy is being uninformed.\par
\par
\par
2. \b What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators? \b0\par
   An excellent question that has me thinking this over. The most significant enforcement challenges, would be the fact 
as in my previous answer: many are unaware that it being "just a photo" or "just a story," it comes with copyright. They 
don't know they could be sent to jail, they don't know they could receive a fine. The public needs to be educated with 
the current laws, and as it stands, is already a fantastic law. Why should an artist have to "sign up" each of their works?
\par
   They created it. They spent lengthy amounts of time working on it. They have their own style. Why should they have 
to register it as their own when they deserve the right to have it automatically protected? Why should they have to 
enforce the fact that they created a beautiful piece when they simply deserve the right to automatically \i their work\i0  
as \i their work\i0 ?\par
\par
\par
3. \b What are the most significant registration challenges for photographers, graphic artists, and/or illustrators? \b0\par
   The most significant registration challenges would be finding a promising and safe place to register their work under, 
and if they had a fee to register each of their works, we would begin to wonder why should we pay for something we did
 on our own? No one should have to pay for something they did. It's rightfully their's.\par
   The other challenge with registration would be the fact that some of us can't do so. It's a waste of time if you have well
 over 300+ pieces of artwork and you have to register each one. We deserve the rights to automatically be protected and 
let everyone else know "hey, this is mine, steal it and you're in trouble."\par
\par
\par
4\b . What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?\b0  \par
   For some it could be not having the materials for good quality. Others it could be the fact that their imagery is so well-
known that they have to put up with theft quite often. But, despite this, as we are currently still protected with the 
current copyright laws, their artwork is still their's and people who respect and are fully aware of this law know the 
difference between who is real and who isn't.\par







   As a whole, the true artists in our industry as one might call it, help each other when it comes to artwork. We protect 
each other like we're family because we know how frustrated we would feel if someone just ignored the consequences. 
We look up to one another for guidance. And we'e stood by the copyright laws like its our home, our safe house. If this 
changes? Its like leaving someone out in the middle of nowhere with bears chasing after you for a meal.\par
\par
\par
5. \b What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? \par
  \b0 Other issues? Education to the public about copyright and the consequences behind it. Some artists may not have 
dealt with any trouble regarding their artwork and theft (yet, hopefully never), but we all have or will witness the stress 
other artists are put under when their art is reposted without a second thought. We don't want this to happen to anybody. 
Ever.\par
   So what could the Office do to help? Maybe make it something that must be learned in-school during computer labs. 
Or even in art class. Its an issue we should have learned sooner than we did or when it should have been 
mentioned.\b\par
\par
\par
\b0 6. \b What are the most significant challenges artists would face if these new copyright proposals become law?\par
  \b0 The most significant challenges we would face is the fact we aren't protected anymore. We wouldn't have a job to 
look forward to anymore. We'd be left to face a world so cruel that we can't turn to our escape without worrying, maybe 
even crying over the fact a law replaced something we had the right and freedom to. We as human beings, not just 
artists alone, deserve to do a job we love. Something that we can wake up and do with a smile on ours face.\par
   The thing that makes most people unhappy, as I've observed in the people who work jobs that they never truly want, is
 the fact that it wasn't what they wanted. It wasn't what they were special at. As an artist, I feel like I can't serve my 
country, my family, or even myself when it comes to all these other ordinary things. I've never been good at anything 
else other than art for my entire life. We often degrade ourselves, sure, but we secretly admire ourselves when we see 
improvement.\par
   Art isn't worthless. Art isn't just a couple lines sometimes splashed with some colors. Art isn't created within one 
minute. We express ourselves with the hours it took to get something drawn for either ourselves or for someone else 
who was willing to want a piece for themselves from someone they may look up to. When someone is happy with how a
 piece turns out, we can't help but smile and be proud of ourselves.\par
\par
\par
  Aside from the questions and answers of my own response above, I apologize if any of this comes off as "childish" or 
incompetant. I am simply a girl in high school. Art is who I am and I can't stand on the side and act like this bill 
wouldn't effect my future. I'm sure there will be many other letters much more - for lack of a better word - astounding 
then this could ever be. But I know I've gotten my statement across not only for myself but for many others.\par
\par
  So please, for the love of whoever-you-may-believe-or-don't-believe-in, please do not change the laws. They're 
excellent as is. Its the people who don't educate themselves and the people who don't educate them who are in the 
wrong. Don't let this bill pass.\b\par
\par
\par
}
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July 21, 2015!
I am a self-employed artist and illustrator, and have been in the business of creating images 
and licensing subsequent rights to those images since 1979. I have won national and 
international recognition and awards for my original work. Copyright is the basis of my income 
and ability to support my business. Copyright laws help protect the accuracy and integrity of my 
work, and my right to protect and to negotiate an appropriate fee for re-licensing.!
The biggest challenge to monetizing/licensing my work is to keep control of where it appears 
and who uses it, and to keep my copyright notice and contact information associated with the 
work. I diligently attach metadata to my electronic image files - even so, that metadata is has 
been erased by websites the image appears on. I require that my name and copyright 
information be included with the image by my clients - they will do so, but often the image is 
appropriated by someone else and that information is cropped off. I always sign my work within 
the image area, and watermark when images are digitized - but there are multiple companies 
with software and tutorials instructing users how to erase watermarks.!
As I am sure you are aware, historically artists are diligent in protecting their works, but 
unfortunately even with these attempts cannot prevent our works from being ‘orphaned’.!
If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to 
remove a watermark, illegal to remove metadata, illegal to remove copyright information. The 
Copyright office should and can make all of its registered images searchable by image and not 
just by textual data.!
In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ 
would be useless. The only real protection for creators is to eliminate the concept of orphan 
works altogether. No work is an orphan, it all has been created by someone, even if a ‘potential 
user’ doesn’t know who it is.!
A requirement to resubmit all of my work to a different registry would be devastating to my 
ability to claim ownership and therefore license any work in the future. Even the PLUS registry 
under development appears to be utilizing metadata and watermarks - both identifiers that are 
useless currently to protect ownership information.!
The proposed language suggests that ‘potential users’ rights are equivalent to those of 
creators. They most certainly are not. I, as the creator of my works, have the right to decide if I 
want my image licensed beyond the original use, re-used, re-purposed, re-imagined, re-
combined and no-one else. If I want to sell an image only once, that is my legal choice and not 
the right of the ‘potential user’ to claim otherwise. If I want to create an image, put it on my 
website, and never license it at all, it is also my legal choice. ‘Potential users’ do not have rights 
to my images. If a ‘potential user’, individual or company, wants to further their business by 
using imagery, and can’t find an image they can legally use, then they can do what individuals 
and companies have done historically for the decades before electronic file sharing - 
commission a new one, and keep artists and illustrators working and keep the integrity of the 
business of art intact. !
Thank-you,
Margaret Farrell Bruno
www.mfbruno.com!



http://www.mfbruno.com






July 21, 2015 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
I'd like to thank you for giving the artistic community the opportunity to voice its opinion                               
pertaining to the upcoming copyright legislation. It is a matter of utmost importance to each and                               
every one of us and giving you insight on our side of the matter will help you gain an                                     
understanding of the current difficulties of dealing with copyright, let alone how this new piece of                               
legislation would affect us. So with that in mind, I would like to give you my thoughts, based on                                     
my and others I know, experience on the subject, by answering your questions. 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
The types of contracts, the low rates and the constant push of corporations to pay less and deny                                   
us any right to our work, which may produce income for us. 
 
Over the course of time the pay rates of professional artists have either fallen or come to a long                                     
lasting hault. There was a time when artists, with steady work from only a couple of clients,                                 
would earn a decent living, and more high profile artists would earn a great living. The past                                 
twenty years, due to the lack of education on the business side of art from the various art                                   
institutions, there has been a rise of Work-for-Hire contracts which willfully turn the artist into                             
something less than a wage slave. The urgency of the situation caused leading artist Jim                             
Pavelec, along with a select few others to form a website, Artpact.com which helps artists                             
understand contracts, copyright law, the rights artists have to their art and the malicious                           
practices corporations have towards the artists they work with. 
 
Case in hand, the total licensing of art to these corporations. Understand that, as artists, our                               
income is dependent on three tiers. The first is private commissions, that is an order for a                                 
painting or drawing, from a particular individual for their own enjoyment. The second is creating                             
artwork for a product and the third is the ability to sell prints of these works to fans. The first,                                       
private commissions, is a rare occurrence even for established artists, so this is not a tier to rely                                   
on. 
 
The second and third are more common. The mass of professional artists seek to create work                               
for companies that need it to decorate and promote their products. The product's' success is at                               







least 50% dependant on the art and it's quality, and the corporations know this. Consumers                             
become fans of the artists whose work they admire, and seek to buy posters and/or prints of the                                   
pieces they love, which is the third tier. This applies to many products such as books, calendars,                                 
games, toys, apparel, music albums and more. As I stated, a few decades ago, most artists                               
could live well based only on such commissions, much better if they had a fan base to sell their                                     
work to. This is not the case now. 
 
Almost all the corporations who hire artists to illustrate their products, demand the work be                               
done under a Work-For-Hire contract. In these contracts these corporations squeeze in a                         
miniscule amount of pay, even if it is for illustrating high profile Intellectual Property Licensed                             
products, such as Star Wars or Lord of the Rings. Many times the amount of micromanaging by                                 
these companies cause the artist to work well beyond the time frame that makes the fees for                                 
such work worth it. They also buy via these contracts all the rights to the art, including the ability                                     
to sell prints! As a result, the third tier, a massive part of any artist's income, vanishes. Add the                                     
globalization factor, having access to cheaper artists in other countries, and our predicament                         
becomes huge. We have to work more, for less and less, and have almost no chance of making                                   
money off our work after it is made, whereas these corporations make money of the work                               
indefinitely. 
 
So, as you can understand, our struggle for work and producing income is very much like the                                 
myth of Sisyphus. For every step we take to better ourselves as artists and raise our rates, there                                   
is something to cause us to got down again or starve. 
 
2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
 
Enforcement is impossible, even for the established artist, who may have the right to sell prints                               
of commissioned art or create their own personal art pieces for the express reason of selling                               
prints, it still is difficult when you take into account the fact that these works of art must be                                     
promoted over the internet. What makes it difficult is the fact that the works can and are very                                   
easily copied and used on a variety of products without license, hence a large amount of money                                 
is denied from these artists. If detecting such copyright infringement is difficult for corporations,                           
who have dedicated staff for this job, how much more difficult is it for the individual, freelance                                 
artist? Also, the whole legal procedure has costs that most of us cannot endure, even if the                                 
monetary return is ample. And even if this weren't the case, the time and effort to pursue such                                   
issues would be so taxing that the procedure of producing new art, which is a massive and time                                   
consuming act, would be hindered or even halted. 
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 
 
As with before, it is time and money. The amount of time it takes to produce an art piece is a lot                                           
more than the layman realizes. Many hours are needed for research, concept sketching,                         







acquiring reference, making studies, explaining, revising and coming to terms with clients, who                         
most of the time take days to reply, and all this is before the first stroke on the final piece is laid                                           
down, much less a cent made! And this only for a single illustration. Adding in the task of                                   
registering and paying for a copyright makes the whole procedure impossible, both from a                           
standpoint of time, and money. One could suggest that the fee of registration be included in                               
revised rates, but companies will not pay them. Not when they can seek artists from say,                               
Argentina. And even if the money were not an issue, the time it would take out of anyone's                                   
schedule, who wants to maintain the profession full time, would make it unfeasible. 
 
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 
 
The current laws, I feel, do their job for issues of fair use but they also cause confusion. Digital                                     
media may need some thought. Expanding the rights for agencies to make use of imagery                             
under fair use though, would lead to problems and exploitation on by corporations to the                             
disadvantage of the artists. 
 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
The globalized market is one of the most important problems which any US law cannot tackle.                               
With the internet companies have access to anything artists create, which is displayed online.                           
And online is must be displayed in order for an artist to gain momentum and pursue more work.                                   
This creates, as I said before, enough copyright infringement issues as it is. Limiting such                             
exposure would limit anyone's access to more work simply because that would be the only                             
solution and counter-measure to anything coming close to resembling Orphan Works. 
 
In closing I wish to ask you to keep in mind that the creative minds are ultimately those which                                     
create civilization and entertainment, the two things which essentially drive our advancement                       
and raise our standard of living. Believe it or not, only medicine or physics do nothing much.                                 
Someone imagined newer, better things and ways for us to enjoy life, giving the incentive to find                                 
ways to enjoy it easier, as in the case of physics, and longer as in the case of medicine. I hope                                         
the artist and his offerings are held in high regard and his welfare be taken into account on this                                     
matter. 
 
Thank you for your time and consideration. 
 
Michael Syrigos. 
 
 
 
 








Submission to United States Copyright Office
From Paul Herrmann
Chair, The British Photographic Council
c/o Redeye, Market Buildings, Thomas Street, Manchester M4 1EU, UK
Date: 23 July 2015


Obstacles that photographers face when navigating the digital landscape.


I write as a photographer for 30 years and chair of the British Photographic Council, 
an umbrella body whose members represent well over 20,000 full- and part-time 
photographers working in the UK. We regularly survey photographers in the UK and 
probably have the most comprehensive research in this country on photographers' 
experiences of sale and copyright of their work. 


Almost all professional photographers, at every level - around 90%, from our most 
recent survey of UK photographers - still depend on retaining copyright as a central 
part of their business model. They also require that copyright protection is automatic 
from creation and not requiring any formal registration. Long-term ownership and 
control of their work, the ability to determine how their work is used into the future, 
who uses their work when and where, whether they want it commercialised, and if so 
for how much, is key to their branding, marketing, pricing and income. These 
principals are embodied in the Berne Convention.


The most significant problem of working in the digital area identified by 
photographers is unauthorised use of their work. Most photographers report this. The 
examples range from misunderstandings by social media users and bloggers, to 
commercial image theft on an industrial scale. The most common causes they 
identify include:


• Systematic removal of metadata - in particular author information - from 
images though software, social media and other sharing activities. This is 
widely believed to be a problem that can be fixed by some legal and technical 
changes alongside an awareness/education programme. The removal of 
metadata should be viewed in the same way as deleting a signature from a 
painting or tearing out the title page from a book. Metadata is a critical 
economic driver and needs to be understood as widely as possible. Removing 
it creates orphan works, often unintentionally or unnecessarily. Until this issue 
is dealt with, any widespread exploitation or commercialisation of orphan 
works is likely to cause problems for the future.


• Copying of works from one website to another. In most cases, individual usage 
fees are too low to cover the cost of work creation, even if that usage is on the 
web. Creators depend on the fact that even if they have been paid once for 
usage, there should never be an assumption that that work can be freely re-
used.


• Lack of reasonable sanction or compensation for unauthorised use. Even in 
cases where the misuse is deliberate, systematic and commercial, penalties 







are often no greater than the fee that would have been paid for authorised use. 
So there is little motivation for those who misuse work to attempt to pay for it 
unless and until they are caught. It's difficult for a profession where the 
copyright owners are mostly freelances and sole traders to act together to 
work against copyright abuse. This contrasts with the movie industry where 
warnings and knowledge of abuse, and firm legal action against abusers, is 
common.


• The decreasing use of credits and bylines. Photographers report that only a 
minority of their works are identified or credited on publication, but 83% think 
that all works should be legally required to be credited.


Photographers also report difficulties when working for state and government bodies, 
who they feel should set the best example of fair practice when dealing with creative 
professionals. They draw attention to:


• Government and its departments routinely requiring full assignment of 
copyright when commissioning.


• The use of other often inappropriate licensing models, for example the routine 
application of a Creative Commons licence when digitising archives. Mass 
digitisation of works which may be in copyright is fraught with problems; each 
image is an individual created work with enduring value, one that embodies its 
own story, and should be treated as such.


Many photographers are concerned that social media and search services make it 
too easy for amateur and even professional photographers unintentionally to allow 
commercial use of their work with no compensation. This distorts the market. Most 
people never read the terms and conditions of social media services in full, and 
submit images not knowing that they are passing ownership or commercial usage 
rights to these services. Even those who do have an understanding often don't 
realise the long-term implications, until they see their own work in the media or 
advertising and there's nothing they can do about it. There's a strong case for 
requiring social media companies, who now have as much an impact on people's 
lives as public services, to be more fair and transparent about their terms of service.


Photographers report a significant threat to their income from clients, both 
commercial and public sector, requiring full copyright assignment, or the equivalent 
licence that allows re-use without further payment. In provisional analysis of 
responses to our recent survey from over 500 working photographers, they 
estimated that the average cost to their income of these unsatisfactory agreements 
was £2400 per annum.


Our understanding is that new proposals by the US Copyright Office would do little to 
address many of the above problems and could in fact make things worse. Any 
requirement to register your work with a private organisation would significantly 
increase the cost of professional practice, and reduce photographers' control of their 
work long term. It also appears to be a step towards undermining the Berne 







Convention. The proposals on mass digitisation open up significant future problems 
and we agree with the analysis by one of our member organisations, Pro-Imaging, 
that the proposals could work against the interests and rights of creators, encourage 
unintended usage and infringements and reduce compensation. Until there is a 
widespread understanding of metadata and the control and ownership of works, any 
mass exploitation of orphan works is premature.


I write from a UK organisation to the US Copyright Office because copyright is now 
international. Our fear is that creating a significant opportunity for copyright 
infringement in the US will lead to problems around the world. Activities may be 
nominally based in the US for the purpose of exploiting mass digitisation. The global 
balance could be upset by these changes.








Maria Pallante
 Register of Copyrights
 U.S. Copyright Office
 101Independence Ave. S.E.
 Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
 Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


Our copyrights are our assets. The ability to license are artwork and control their use is how we make our livings. I have
 done work for other people and done artwork for my own projects which I sell directly to the public.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations? 


Existing copyright law has opened the door to these abusive business practices by permitting work-for-hire contracts. 
When these agreements are imposed on freelance artists, they deprive the artist of authorship and designate the 
commissioning party as the art's creator. The artist is treated as an independent contractor in every other way: covering 
overhead, 
 supplying his or her own tools of the trade, workspace, training, and covering his or her own liabilities, retirement, 
insurances and other costs of business. At the same time they loss the right to their artwork and any future profit that 
could be made with it. 
 Many foreign countries do not recognize work-for-hire agreements. I believe it would be a step forward for American 
artists if the US Copyright law was amended to repeal work-for-hire imposed on independent contractors.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


The two major challenges to copyright enforcement are a.) the high cost of legal fees in an infringement lawsuit. 
Usually a Cease and Desist letter will be enough. Most artist are not rich and have to find a contingency fee lawyer. The 
orphan works policies now being proposed would make it harder if not impossible to have the lawyer fee paid that way.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


In four words: volume, expense, paperwork and time. Also competition from the registries themselves. Thousands of 
works. To register those images, the artist would have to locate them, unframe them if necessary, scan them, color 
correct them, keyword and catalog them, return them to their files or frames, add metadata and fill out registration forms
 for each one for at least two registries. All of that would take thousands of hours. And all this non–income-producing 
time that the artist would otherwise be using to create new work.


Under the Shawn Bentley provisions, there would be no way I could stop infringers from harvesting my "orphans" and 
Photoshopping them into cheap "derivatives." I and every other artist in the world would then have to compete at a 
disadvantage against commercial infringers licensing ghosts of our own works that took far less work to make than the 
originals. 


On going and long standing character from series could be picked and used by others. Be reediting the existing artwork 
or drawing new work based off of someone else's creation.







Creating art is not a high profit job for most creators and the lost of time and income from their own work would be a 
very hard blow to artist and their families.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? 


My only public use of other people's material is the fair use I make of it. In those cases where I include images, I credit 
the sources and provide links where available. Where other people have used my work in similar non-commercial 
postings. The 
 authors of these blogs have credited me, and I have never objected to such uses. The current copyright law is 
 working, it is working as intended for the most part. 


Libraries and museums, of course, would probably require more latitude than I should be given, for archival and 
preservation purposes. But it is my understanding that in their most recent filings with the Copyright Office, the original
 justification for orphan works legislation has vanished and the cause stands exposed as simply a drive to permit the 
commercial infringement of copyrighted art by working artists.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act? 


Many artists and I are looking at hundreds of images that would have to be rephotographed and in some cases hunted 
down to rephotograph. 


I worked on a continuous series for 2 1/2 years. If all of those had to be submitted it would be hundreds of images alone.
 Even though some of them were drawn many years ago they are part of the story.


Also I have posted some of my own artwork on-line as a way of eliciting interest in my artwork so that I can sell it and 
by doing make a living for myself. Those images are shared with viewers sometimes on the day they are drawn or 
painted. So there is not a lot of time to file paperwork on ever item on a daily or weekly basis. 


6. What are the most significant challenges artists would face if these new copyright proposals become law?


Depending on the severity of the changes to the copywriter law, the cost and time involved in registering art work, also 
how much of my work and work I have to bid for jobs against are "orphans" or derivatives could drive me and a lot of 
smaller artist out of business altogether.


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It may not be a perfect 
solution to the current black hole that is reprographic licensing in the US, but it contains a provision that would create 
an honest visual arts 
 collecting society that would begin returning lost royalties to artists. This would at least start to bring transparency, 
accountability and justice to artists' secondary licensing rights, and I thank the Copyright Office for recommending this 
bill to Congress.


Thank you for giving us the opportunity to express our concerns about this issue.


Sincerely,
Mario C. Tennon
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Comment on Visual Works 
 
Shutterstock, Inc. ("Shutterstock") appreciates this opportunity to respond to the Copyright 
Office’s Notice of Inquiry, published in the Federal Register Vol. 80, No. 79 on April 24, 2015, 
regarding copyright protection for certain visual works. 
 
The Notice seeks comment on challenges that content creators face in monetizing content and 
enforcing their rights to content. We believe that Shutterstock is uniquely positioned to comment 
as a global digital licensing agency that serves both content licensors and content licensees, and 
therefore represents the duality of the content marketplace.   
 
I. Introduction and Background 
  
Shutterstock presently offers more than 50 million items of stock content for licensing, including 
photographs, illustrations, vectors, video and music, among other content types, on behalf of the 
copyright owners of such content.  
 
Shutterstock's collection consists of content submitted by Shutterstock contributors around the 
world, who license their content non-exclusively through Shutterstock and receive royalty 
payments for paid downloads of their content by Shutterstock customers. Shutterstock currently 
represents approximately 60,000 content creators located in 150 different countries. Shutterstock 
also owns the content licensing platforms Bigstock, Offset and PremiumBeat.  
 
As a licensing intermediary, Shutterstock has provided content licenses covering more than 500 
million downloads of licensed content to its base of 1.2 million customers. Shutterstock 
customers may download content by purchasing a subscription plan that allows the customer to 
download a certain number of images for a fee. Content licenses are “royalty-free”, allowing 
customers to pay a one-time fee for a general set of uses, as opposed to paying a fee based on a 
limited, specified use.   
 







 


As the operator of a global digital marketplace that licenses content from content creators and to 
creative professionals, Shutterstock strongly advocates robust intellectual property protection 
mechanisms for its creators, in addition to a fair marketplace for its customers.  
 
II. Enforcement Challenges for Digital Visual Artists 
 


A.  The Cost and Burden of Enforcing Rights Commonly Exceeds the Potential Relief  
 
When comparing the ease of sharing content digitally against the financial and time-consuming 
burden of enforcing intellectual property rights, it is abundantly clear why digital visual artists 
struggle to effectively enforce their rights. Content can be reproduced and distributed in the time 
it takes to click on a button.1 Conversely, the finalization of legal proceedings, including 
administrative proceedings that are designed to be less burdensome, may take months or even 
years2 at a significantly higher cost to the artist. 3 
 
We have observed that many visual artists on Shutterstock create large collections of content, 
due to (1) the creative market’s need for constantly updated, fresh content, and (2) the abundance 
of technology that exists to create visual content. While producing a large amount of content has 
obvious monetary benefits for visual artists in the form of licensing opportunities, the visual 
artists are effectively paralyzed from monitoring and enforcing their rights in that same content 
in a manner that is efficient and worth the cost.  
 
For example, if a single image is displayed without authorization on a single website, a content 
creator may have a few hours at his disposal to track down any additional unauthorized uses of 
that image and send enforcement correspondence to the initial website or other sites discovered 
during that initial search. However, when this same scenario is replicated with hundreds of 
images, the amount of time for the content creator to monitor and enforce his rights multiplies 
exponentially. This is compounded by the reality that many requests to cease unauthorized uses 
may be ignored. 
 


1 One recent estimate proffers that at least 1.8 billion images are uploaded and shared on internet platforms a day. 
See MARY MEEKER, KLEINER PERKINS CAUFIELD & BYERS: INTERNET TRENDS 2014 – CODE CONFERENCE, May 28, 
2014, at slide 62, available at http://www.kpcb.com/blog/2014-internet-trends (estimate is based on the publicly 
disclosed company data of Flickr, Snapchat, Instagram, Facebook and WhatsApp as of May 2014).  
2 See UNITED STATES COPYRIGHT OFFICE, REPORT TO THE HOUSE COMMITTEE ON THE JUDICIARY: SMALL CLAIMS, 
September 2013, at 8, available at http://copyright.gov/docs/smallclaims/usco-smallcopyrightclaims.pdf (“In 
districts that see the most copyright cases, it is likely to be a year and a half before the parties can get to trial.”). 
3 An estimate suggests that the median cost to litigate a copyright infringement suit with less than $1 million at issue 
through appeal is $350,000. See Id. (citing AMERICAN INTELLECTUAL PROPERTY LAW ASSOCIATION, 2011 REPORT 
OF THE ECONOMIC SURVEY 2011 (2011) at 35.  
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In order to bring a civil action for infringement of copyright, an artist must have first registered 
or preregistered the subject work.4  As promulgated by the Copyright Act, a copyright owner 
who fails to register a work within three months of publication of the work is not entitled to 
statutory damages or attorney’s fees for infringement that occurred prior to the registration, or 
which stems from the same underlying infringement following registration.5  
 
Unfortunately, we have observed that artists frequently fail to register copyrights in a timely 
manner due to lack of education, perceived lack of time, and trepidation at the sheer volume of 
content to be registered.  
 
Therefore, we often find that artists fail to register the work within three months of publication of 
the work. The artist is thus estopped from claiming a significant amount of potential damages 
related to the copyright infringement, and limited to injunctive relief, actual damages incurred 
and any profits of the infringer resulting from the infringement.6  
 
In the digital space, where the exchange of content is as prolific and diverse as the number of 
users who participate, determining how to appropriately calculate damages of the artists and the 
profits of the infringer is highly speculative. The artist, who cannot claim statutory damages or 
attorney’s fees, commonly cannot accurately assess any potential remedies against the burden of 
initiating a proceeding, particularly without incurring the added cost of legal counsel and 
therefore opts enforcement proceedings entirely.  
 


B.  Enforcing Rights Against Non-Compliant ISPs is Time Consuming and Costly 
 
In theory, the provisions set forth in the Digital Millennium Copyright Act, Pub. L. No. 105-304, 
112 Stat. 2860 (1998) (the “DMCA”) provide copyright owners with efficient means to remove 
unauthorized uses of content hosted by internet service providers (“ISPs”). A major underlying 
purpose of the DMCA is to protect “strong incentives for service providers and copyright owners 
to cooperate to detect and address copyright infringements that take place in the digital 
networked environment”.7  
 
To effectuate this goal, the DMCA’s takedown and notice process allows copyright owners to 
alert ISPs to infringing activity initiated by a third party user, and limits liability for compliant 
ISPs. An artist who believes that his copyright is being infringed must send a notice and 


4 17 U.S.C. § 411. With the exception of an action brought for a violation of author’s rights as defined in 17 U.S.C. 
§ 106A9(a), “no civil action for infringement of the copyright in any United States work shall be instituted until 
preregistration or registration of the copyright claim has been made in accordance with this title.”  
5 17 U.S.C. § 412.  
6 17 U.S.C. § 502; 17 U.S.C. § 504.  
7 H.R. Rep. 105-551, pt. 2, at 49 (1998). 
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takedown to the ISP in adherence with the requirements set forth in the DMCA.8 An ISP that 
responds expeditiously to remove content claimed to be infringing, or disables access to such 
content, is protected from liability under the DMCA.9 
 
We have observed that ISPs tend to be “all or nothing” when it comes to DMCA compliance. 
DMCA-compliant ISPs generally serve websites that are respectful of intellectual property 
rights, and therefore more effectively manage potential infringement. Additionally, we have 
noticed that such websites are more likely to be used by communities that are similarly educated 
about copyright, and often self-regulate against copyright infringement.  
 
Conversely, we note that ISPs that are not DMCA-compliant tend to be the more egregious rights 
violators. Such ISPs largely disregard takedown notices, and tend to utilize privacy-protected 
domain names to avoid being identified. Furthermore, the communities on these sites are more 
likely to engage in and encourage infringing activity.   
 
In practice, a non-compliant ISP would be exposed to liability for the infringing activity of its 
users. However, content creators rarely pursue such sites as it is costly and time consuming. The 
artist must first obtain information to identify the site owner, and companies that provide domain 
name privacy protection are averse to providing this information without a court order.  
 
Assuming that an artist can ascertain identifying information to contact the ISP, the artist may try 
to initiate an action against the ISP. Additionally, the artist may attempt to subpoena the ISP for 
information about the users engaging in the infringing activity.10 However, both actions require 
the artist to initiate an action in court, or otherwise go in person to a United States District Court. 
The requirement to physically go to a District Court (or otherwise have an attorney represent the 
copyright owner in court) is costly and unduly burdensome, especially for artists who do not 
reside in the United States.  
 
While we recognize that the DMCA is a valuable tool for enforcing a copyright owner’s 
exclusive rights, we do not believe the DMCA adequately protects rights owners against 
websites and their ISPs that flagrantly disregard copyright ownership. Furthermore, such ISPs 
arguably stand to cause more harm to copyright owners since they may support a number of 
online communities that are similarly indifferent to intellectual property rights. Yet, we have 
seen that copyright owners rarely pursue such sites, despite removal of safe harbor immunity, 
since they lack the resources to do so.    


8 See 17 U.S.C. § 512(c)(3), which sets forth the requirements for a proper DMCA notice.  
9 17 U.S.C. § 512(b)(2)(e). 
10 17 U.S.C. § 512(h). A copyright owner may request the clerk of any United States district court to issue a 
subpoena to an ISP by filing the following with a clerk: a) a copy of the DMCA notice; b) a proposed subpoena; and 
c) as sworn declaration that the purpose of the subpoena is to obtain the identity of an alleged infringer and that such 
information will only be used for the purpose of protecting rights under the DMCA.   
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III. An Online Uniform Resolution Policy, Coupled with Copyright Registration, Would 
Adequately Protect Intellectual Property Rights Owners and Content Users 
 
A large reason that Shutterstock visual artists find it difficult to monitor and enforce their rights 
online relates to the sheer number of internet users and amount of content available on the 
internet. In 1995, the internet had about 35 million users, compared to 2.8 billion users in 2014.11 
Global internet penetration has leaped from 1% of the world’s population in 1995 to an 
astounding 39% of the world’s population in 2015.12 One recent estimate suggests that at least 
1.8 billion images are uploaded and shared on internet platforms per day.13  
 
Though the growth of the internet and the proliferation of digital content continue to rapidly 
surge ahead, we have observed that traditional legal enforcement channels do not work as 
quickly and therefore cannot meet the needs of our visual artists in protecting their intellectual 
property. 
 
We note that the Copyright Office submitted a report to the House Committee on the Judiciary in 
September 2013 regarding the issue of adjudicating small claims related to copyright 
infringement.14 Recognizing that the challenges small copyright claimants face under the 
existing federal system is “beyond dispute”, the Copyright Office advocated for an alternative 
forum for copyright owners to pursue small infringement matters and claims.15 The Copyright 
Office has suggested a centralized process for hearing small copyright claims, which notably 
would not require personal appearances, instead allowing hearings and conferences to take place 
over “internet-based applications and other telecommunication facilities”.16  
 
The House Committee on the Judiciary has held several hearings regarding the creation of small 
claims courts, including a hearing earlier this year,17 but it is evident that the process to create 
such courts is lengthy. 
 


A. An Online Dispute Resolution Provider Would Be More Effective at Handling Small 
Copyright Claims Related to Digital Content 


 


11 See MARY MEEKER, KLEINER PERKINS CAUFIELD & BYERS: INTERNET TRENDS 2015 – CODE CONFERENCE, May 
27, 2015, at slide 4, available at http://www.kpcb.com/internet-trends. 
12 Id.  
13 Ibid. 1, at slide 62. 
14 UNITED STATES COPYRIGHT OFFICE, REPORT TO THE HOUSE COMMITTEE ON THE JUDICIARY- SMALL CLAIMS, 
September 2013, available at http://copyright.gov/docs/smallclaims/usco-smallcopyrightclaims.pdf. 
15 Id. at 3. 
16 Id. at 140, § 1405. 
17 See REGISTER’S PERSPECTIVE ON COPYRIGHT REVIEW: HEARING BEFORE THE COMMITTEE ON THE JUDICIARY, 
114th Cong., April 2015, transcript available at http://copyright.gov/laws/testimonies/042915-testimony-
pallante.pdf. 
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While Shutterstock supports the creation of small claims courts for copyright infringement, we 
do believe that a greater amount of digitization of the copyright enforcement process is crucial to 
protecting the rights of digital visual artists. The creation of small claims courts is one step 
towards modernization, but by the time small court claims become a reality, this may not be 
enough to meet the enforcement needs of digital visual content creators.  
 
Specifically, the most common source of frustration for Shutterstock’s visual artists is that they 
are unable to remove unauthorized uses of their content from infringing sites. The predominant 
concern of our artists is that they be able to quickly remove unauthorized content so that the 
potential market for their work is not diminished or diluted. Initiating a suit in a small claims 
court, despite improving the arduous process of bringing a claim in federal court, would not 
satisfy the very simple remedy many artists desire. 
 
Based on the above considerations, Shutterstock advocates the creation of an online uniform 
resolution policy regarding online copyright disputes (“UDRPC”), administered online by a 
dispute resolution provider, and with the cooperation of entities that manage generic top level 
domains (“gTLDs”) and country code level domains (“ccTLDs”). 
 
The idea behind this type of online uniform resolution policy is similar to the basis for the 
Uniform Dispute Resolution Policy (UDRP), which has been adopted by the Internet 
Corporation for Assigned Names and Numbers (“ICANN”) in relation to gTLDs and 
independent ccTLDs that have adopted the UDRP.18 ICANN is responsible for coordinating the 
unique identification numbers of computers to enable the global internet to function properly, 
and generally runs technical operations for important Domain Name Systems resources.19 
Recognizing the need to create a process to resolve potential conflicts between trademark owners 
and domain name owners, ICANN adopted the UDRP in 1999.20 Currently, the World 
Intellectual Property Organization (“WIPO”) is the dispute resolution service provider for the 
UDRP.21 
 
The UDRP was created “based largely” on WIPO’s recommendations, which included multiple 
intellectual property protection considerations.22 In WIPO’s recommendations to ICANN, WIPO 
stated that the ability to contact domain name owners “was a key to the enforcement of 


18 WIPO GUIDE TO THE UNIFORM DOMAIN NAME DISPUTE RESOLUTION POLICY (UDRP) at Section A, available at 
http://www.wipo.int/amc/en/domains/guide. Last accessed on July 18, 2015. 
19 ABOUT ICANN, available at https://www.icann.org/resources/pages/welcome-2012-02-25-en. Last accessed on 
July 18, 2015. 
20 ICANN RESOLUTIONS APPROVED BY THE BOARD, SANTIAGO MEETING, August 26, 1999, at 99.81- 83, available 
at https://archive.icann.org/en/meetings/santiago/santiago-resolutions.htm. 
21 Ibid. 18, at Section H. 
22 Id. at Section A.  
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intellectual property rights.”23 WIPO also discussed the idea of applying different registration 
conditions to “commercial” and “non-commercial” domains in order to assist copyright owners 
in enforcing their rights.24 To some extent, ICANN recognized the importance for managing 
entities of domain names to protect intellectual property rights by requiring a representation “to 
the best of the applicants knowledge and belief, neither the registration of the domain name nor 
the manner in which it is to be directly or indirectly used infringes the intellectual property rights 
of another party”.25  
 
Thus, Shutterstock believes that organizations like ICANN have the ability, as well as an 
interest, in helping develop a UDRPC relating to copyright disputes in conjunction with the 
Copyright Office. 
 
Conceivably, by way of general example, the UDRPC could require domain name accreditation 
entities to make a contractual representation by domain names that neither the domain name nor 
the use of the domain name would be used in a way to infringe the intellectual property rights. 
For domain name disputes related to trademark, domain name holders would agree to the current 
UDRP process for resolution. In the instance of copyright disputes related to the activities on the 
website located at the domain name, domain name holders would submit to the UDRPC process. 
 
A copyright owner could submit a complaint regarding copyright infringement to the UDRPC 
online, in which an owner has to attest to its intellectual property rights much the same as it 
would in a UDRP proceeding or a DMCA notice. The UDRPC would assess the volume and 
type of infringing activity, and response from the domain name owner. The UDRPC could either 
determine that no further action is warranted (requiring copyright owners to pursue the 
traditional methods of legal enforcement), or that the domain name owner is not in contractual 
compliance with the accrediting domain name agency. The domain name owner would then be 
afforded an opportunity to comply with its representation to the accrediting domain name.  
 
An appropriate penalty for non-compliance could be the revocation of the domain name from the 
domain name holder. Note that the actual site and the content would not be removed or deleted in 
this scenario, but that the domain owner would simply be prevented from using the traffic 
generated from that particular domain name. This would allow domain names that are willing to 
remedy infringement issues to retrieve and “reactivate” their work and content to be legally 
compliant.  
 


23 FINAL REPORT OF THE WIPO INTERNET DOMAIN NAME PROCESS, April 30, 1999, at Section 75, available at 
http://www.wipo.int/amc/en/processes/process1/report/finalreport.html. 
24 Id. at Section 85(i). 
25 Id. at Section 108 (citing ICANN STATEMENT OF REGISTRAR ACCREDITATION POLICY, March 4, 1999, at Art. 
III.J.7.g, previously available at http://www.icann.org/policy_statement.html). 
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Although malicious infringers could attempt to host their site and content on a new domain name 
with a new registrar, a history of truancy would be visible to registrars in future UDRPC 
proceedings (similar to how bad faith domain name registrants can be found on WIPO’s log of 
UDRP proceedings).  
 
We believe that an online dispute resolution service relating to copyright infringement, as 
described generally above, would satisfy the legitimate digital content creator’s interest in 
removing infringing content quickly, yet would not overly penalize a domain name owner. 
 


B. Copyright Registration Should Be Required to Utilize the UDRPC 
 
In order for copyright owners to avail themselves of the UDRPC, the copyright owners would 
submit to the dispute resolution service provider: 1) proof that previous enforcement or DMCA 
correspondence to the domain name holder had failed; and 2) proof of copyright registration.  
 
The copyright registration requirement would incentivize copyright owners to register their 
works in order to avail themselves of the remedies offered by the UDRPC. Copyright 
registrations would further assist the dispute resolution service provider in assessing ownership 
to copyright, and serve as proof of infringement to a domain name holder.  
 
Furthermore, the copyright registration requirement would minimize the risk of chilling speech, 
as only legitimate copyright owners could submit a complaint to the UDRPC. 
 
IV. The U.S. Copyright Website Catalog Must Be Modernized to Incentivize Copyright 
Owners to Register Copyrights 
 
In Shutterstock’s observation, many digital visual artists choose not to register copyrights 
because they believe that the cost, time and benefits of registration are not worth it for their 
needs.  
 
However, as discussed above, copyright registration is vital to enforcing intellectual property 
rights in a manner that is both effective for the rights holder, and fair to an alleged infringer.  
 
As explained previously in III(a), when an artist’s work is infringed, the predominant concern is 
that the content be removed so that the potential market for that work is not diminished or 
diluted. Registering copyright may be particularly advantageous for federal court actions, but 
many digital artists do not have the desire, means or time to pursue such actions, nor would the 
potential damages make such actions worthwhile.  
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A. The U.S. Copyright Office Website Catalog Should Incorporate Visual Examples to 
Assist Copyright Owners in Enforcement Actions 


 
A major frustration for digital artists when registering copyrights with the U.S. Copyright Office 
is the complete lack of visibility of the visual work for both the artist and third parties against 
whom they seek to enforce rights.  
 
Even if an artist registers a copyright and attempts to use it in an enforcement action or DMCA 
notice, the artist cannot provide a link containing an example of the image to the registration 
online. For visual artists who need to send multiple notices to recipients online, links to original 
content online are vital to sending a notice that adequately informs the recipient of the issue.  
 
We have observed that visual artists frequently provide a link to content on their Shutterstock 
portfolio, or a link to their content on other licensing agencies’ websites, when sending DMCA 
notices. Since the artist’s name appears as a display name chosen by the artist on licensing 
agency websites, this creates confusion for the recipient, who cannot assess whether the 
complaining party is truly the owner of the copyrighted work shown in the link received.  
 
We believe that if the U.S. Copyright Office website’s catalog were updated to include image 
examples, digital artists would find greater utility in registering their copyright, as it would assist 
the artist in enforcing their copyright online.  
 


B. The U.S. Copyright Office Website Catalog Should Have Interoperability with Digital 
Media Online 


 
Additionally, visual artists would have more incentive to register copyrights if the U.S. 
Copyright Office website catalog featured interoperability with visual content online. 
Specifically, visual examples of copyrighted visual works should functionally integrate into 
reverse image search engines, so that a web user can locate a copyright registration for specific 
images. 
 
Currently, there are several reverse image search engines that exist online.26 Shutterstock 
contributors commonly use these search engines to locate uses of their images online to gather 
information about the market for their content, and/or to locate potential misuse of their content 
for enforcement actions. Content users also use reverse image search engines to locate the source 
of images, and to determine how to properly license images.  
 


26 Reverse image search engines that are popular with Shutterstock contributors include Google Image Search, 
(located online at www.images.google.com), and TinEye (located online at www.tineye.com). 
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By creating interoperability between the Copyright Office website catalog with reverse image 
search engines, content users could more easily determine whether an image is subject to 
copyright protection and determine the identity of the copyright holder for licensing purposes. 
Additionally, the ability of content users to locate copyright holders for licensing purposes would 
be a significant advantage to registering copyright for copyright owners. 
 
V. Conclusion 
 
We hope that the comments above adequately describe the challenges digital visual artists face in 
enforcing their rights. Additionally, we hope that our discussion illuminates the invariable 
benefits of enacting an online dispute resolution policy for copyright disputes, and the potential 
of the U.S. Copyright Office website catalog to better assist protection of digital visual artists’ 
rights if modernized. 
 
We thank you for this opportunity to comment and remain available for further comment as 
necessary. 
 
Sincerely, 
 
Shutterstock, Inc. 
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To whom it may concern:


Hello my name is Kevin Steele and I am a visual artist and designer. While I am in the
fortunate position to work with companies and institutions, there is a paradigm shift in
the way artists earn a living wage. Thanks in large part to the internet, artists are able to
make a living wage by selling the rights of use while retaining ownership of their pieces,
or in many cases a product that makes use of the visual to enhance perceived worth. Our
copyrights are our greatest asset. The time it takes to improve one’s capabilities to the
point of being able to support one’s self on art alone is a long time and what helps
achieve this are passive income streams such as selling the rights of use of previously
made works. This new piece of incoming legislation clashes with our ability to make a
living. For many of us diverse revenue streams are essential to feeding our families and
keeping the lights on.
Copyright is not an abstract issue for designers, illustrators, and other visual artists.
Copyright prevents businesses of every stripe from procuring a copy of my or others’
work and using it without justly doling out remuneration or consequence for imprudent
actions. The following are answers to the questions posed by your office to visual artists:


1. What are the most significant challenges related to monetizing and/or licensing


photographs, graphic artworks, and/or illustrations?


• the acknowledged lack of negotiating power of independent contractors


• the confiscatory scourge of work-for-hire and all-rights publishing contracts


• the loss of secondary royalty income from the diversion of artists’


domestically-earned reprographic royalties by the Copyright Clearance


Center, content aggregators and commercial databases to publishers


• the loss of secondary royalty income from the diversion of foreign-


earned reprographic royalties from overseas collecting societies to self-


appointed U.S. visual art charity and trade organization recipients


• the need for regulatory oversight of collective rights administration by the


Copyright Office to assure royalties are paid to the artists who earned them,


and not to publishers, content aggregators, commercial databases, “art”


charities or “art advocacy” trade organizations


• the length of time before the exercise of termination rights







2. What are the most significant enforcement challenges for photographers, graphic


artists, and/or illustrators?


Little can be done to right the current extreme imbalance between author and publisher,


or author and user if you prefer, but I have three solutions.


1. The right to authorship in the U.S. should be inalienable. It is self-evident


that work-for-hire for independent contractors deprives an artist of authorship in


direct contravention of my constitutional right to secure the exclusive rights to my


work for limited times. This loss of authorship is compounded by the loss of all


secondary income created by the ongoing licensing and exploitation of that work,


including the exclusive right to create derivative works. Meaningful copyright


reform would prioritize amending the law to apply work-for-hire only to true


employees.


2. The length of time to exercise the termination right must be shortened. By


the time a creator can exercise a termination right he or she has been


impoverished for three and a half decades while those copyrights have built a


billion dollar corporation or four. The exercise of the termination right has


become a grossly unmatched legal fight against a leviathan. No example describes


this more tragically than Jack Kirby and his inability to exercise his valuable


termination rights during his own lifetime against the four Marvel and Disney


Corporations.


3. All statutory remedies should be automatically available to visual artists at


the moment an artist fixes a creative expression in a tangible form. Statutory


remedies are the only viable method by which an artist can enforce and defend


their property right. The substantial deterrent of automatic statutory remedies will


have a significant effect on the rampant piracy and unauthorized use suffered by


American visual artists.







3. What are the most significant registration challenges for photographers, graphic


artists, and/or illustrators?


It is self-evident that is fundamentally unreasonable to require registration for


visual artists as a prerequisite to statutory remedies. Without theses remedies,


including attorney fees, costs recovery and injunctive relief, visual artists cannot


adequately enforce their rights.


Most visual artists create exponentially more works than any other genre of creator. And


although there is a commendable, special group registration solution for photographers,


non-photographer visual artists need to be especially vigilant when using the group


registration system. If the illustrator or fine artist registers a group of works labeled as a


“collection” or a “compilation” the artist risks a limitation of a single grant of statutory


remedies for the group, or a fractional grant of statutory remedies for an infringed image


within the group.


Most artists would reasonably assume that they have “perfected” their copyright by


timely registration within three months of publication, and have therefore secured


statutory protections for the lifetime of the copyright. Few know that the Copyright


Office does not retain most visual art deposits after ten years, and has discarded millions


of visual art registration deposits.


Even fewer artists know that the already unaffordable $55.00 cost to register a work only


secures retention of the visual art image record for 10 years, and if the artist wishes to full


term retention of a published copyright deposit in the Copyright Office for the life of the


copyright, the artist must pay an additional $540.00. This means the real cost of a


“perfected” visual art copyright registration is $595.00 per image.


Registration for visual artists is too burdensome, unrealistic, costly and fraught with


potentially fatal technicalities of which many artists are unaware. The Copyright Office


has long known that most visual artists are unable to afford the time and expense to







register all their works. The 1976 Copyright Act was revised in part to try to prevent the


loss of rights to American creators by removing burdensome formalities that caused the


forfeiture of rights.


Because of this, the true spirit of the Berne Convention prohibition on formalities


should be honored for U.S. visual artists.


I realize this stands in stark contrast to current policies being pushed that would limit or


remove artists’ remedies. Such policies favor infringers and not artists, and favor the


extinguishment of professional authorship for the protection of infringers.


I know the cost of overdue library fees to be quite small. It was to encourage you to go


ahead and be sure to return the book. The penalty wouldn’t become so overwhelming that


it might cause you to abandon the idea of returning the book. So, it was a minor penalty,


no matter how overdue, until it was time to register for the next semester when you could


not re-enroll unless you returned the book or paid for its replacement if lost. Because it


had the dramatic hammer of an effective penalty it worked.


If a thief steals a handful of loose candy from a convenience store the thief is charged


with shoplifting, a very serious crime. If a thief steals more than a $1,000 of anything it is


a felony. Steal $30, $3,000 or $30,000 worth of art usage and the only penalty is on the


artist, unless statutory remedies are automatic.


4. What are the most significant challenges or frustrations for those who wish to make


legal use of photographs, graphic art works, and/or illustrations?


I have never personally experienced a challenge or frustration in making legal use of


other visual art. As a professional illustrator I only use other visual art for inspiration, or


under the doctrine of fair use, or I secure a license from a stock house to incorporate


backgrounds or other textures. I shoot my own reference photography. I do not


appropriate other creators’ works and I do not “remix,” “sample” or “mash-up” other


creators’ protected works.







5. What other issues or challenges should the Office be aware of regarding photographs,


graphic artworks, and/or illustrations under the Copyright Act?


The overdue implementation of the resale royalty, and the designation of that royalty


as inalienable would certainly make this list. American illustrators wholly support the


implementation of the resale royalty and filed a detailed report with the Copyright Office


in 2012.


The legislative implementation of the federal resale royalty has been in abeyance since


the U.S. joined Berne in 1983, and that has resulted in a generation of resale royalties lost


to artists and their heirs in the U.S. and around the world.


It is hard to reconcile this loss with the goals of the Copyright Act. The sale of American


illustration paintings and drawings is an emerging market attracting sophisticated


collectors worldwide, and these rights owners deserve to participate in the wealth they


have created. I have observed first hand the sale of many illustration works I remember


being created and published by my mentors and peers, including this one where the


National Geographic Society auctioned part of its 11.5 million image archive at Christie’s


in New York.


In the case of illustrators, painters and photographers, in many instances the original art


was never sold by the artist, but passed into the hands of publishers, advertisers and


others through the production process.


American illustration is evocative of a unique type of American artistry and personal


expression. As more publishing archives are mined for illustrators’ original works of art,


the market for published illustration originals will continue to grow. Contemporary


illustrators today are creating the Americana of tomorrow, and some are experiencing the


market exchange of the growing value of their original art occurring during their


lifetimes, and enriching only others. There can be no doubt that the adoption of a federal


resale royalty regime would further incentivize and protect visual authors. The artists of







financially productive works would finally share in the equity of the value they have


created.


I therefore support the Congressman Jerrold Nadler’s American Royalties Too (ART)


Act of 2015 which calls for the institution of the reciprocal resale royalty in the United


States, and for the Copyright Office to bring transparency and justice to artists' secondary


licensing rights. I thank the Copyright Office for recommending this bill to Congress.


Summary


Each of the exclusive rights conferred by copyright can be subdivided and each divided


right has a value. We rely on the divisibility of our exclusive rights to earn our livings.


Any rights not specifically transferred in a license belong to the artist, including rights to


uses not yet known or invented.


When the use has value, part of that value belongs to the creator; without the creative


work the market—and the demand—would not exist. Yet, we experience significant


difficulty enforcing our rights because of the dramatic imbalance between the individual


creator and giant publishing enterprises and their cronies. In many cases, revenue streams


that directly belong to visual artists have been wholly diverted to other parties, and artists


are foreclosed from the exercise and enjoyment of their rights.


No meaningful copyright reform is possible without seeking solutions to this state of


affairs in the U.S. today.


As Justice Ginsburg wrote in Eldred,


“the economic philosophy behind the Copyright Clause . . . is the


conviction that encouragement of individual effort by personal gain is


the best way to advance public welfare through the talents of authors and


inventors. Accordingly, copyright law celebrates the profit motive,


recognizing that the incentive to profit from the exploitation of copyrights


will redound to the public benefit by resulting in the proliferation of







knowledge . . .”


It is my sincere hope that this Copyright Office will take care to firstly cause no harm to


visual artists. Secondly, that the Copyright Office will proactively work with visual artists


to craft policy to protect visual authors and their exclusive rights, and support a


sustainable environment for professional authorship.


Thank you for issuing the first Notice of Inquiry dedicated to examining copyright and


visual artists.


Respectfully,












1. What are the most significant challenges related to monetizing 
and/or licensing photographs, graphic artworks, and/or illustrations 
 
As a result of infringement, I no longer license my works in electronic 
format. Web use, PDF, e-book, website – whatever – all electronic 
rights are denied. Why? The consequential losses due to 
infringement, and the subesquent trouble dealing with infringers who 
decide my work is worth nothing, means I simply cannot continue to 
engage in such a business model. Without exception, all of the 
infringers I have dealt with (or would like to) are using my creative 
output to derive money and have no interest in sharing any with the 
person who makes the content they crave.  
 
In all respects, I no longer have a business as a photographer. Had 
every infringer contacted me, negoiated terms/fees then I would have 
a business. But they have not. I have shared more of this here:- 
 
https://copyrightalliance.org/content/one_voice_creator_profiles_simo
n_brown#.Va6glmTB9gI 
 
 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? 
 
Web site owners who hide behind privacy are the worst. If they had 
nothing to hide, why hide? I have quite a few cases ready to go as 
soon as someone slips up and identifies themselves, but I suspect I 
will be waiting forever whilst those who hide continue to derive profits. 
 
3. What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? 
 
Cost and time to register. Actually having to register AT ALL just so I 
can get attorney costs awarded is deeply resented. But without 
registration I cannot gain any form of redress from infringers. 
 
4. What are the most significant challenges or frustrations for those 
who wish to make legal use of photographs, graphic art works, and/or 
illustrations? 
 







As a creator, this issue does not affect me. I would add that many do 
not care about making legal use, they would rather infringe knowing 
the risks of being caught are low, and if caught the chances of the 
image being registered is low, and only paying out what they think the 
going rate is for creative works means its a simple cost/benefit 
analysis to take content and not pay anything. The rewards are far 
greater than if shareholder dividend has to be used to pay for use 
rights. 
 
5. What other issues or challenges should the Office be aware of 
regarding photographs, graphic artworks, and/or illustrations under 
the Copyright Act? 
 
a) The threat of orphan works and the commercial exploitation 
thereof. I am an underwater photographer. Only I and I alone know 
the costs of creation, and I price my work accordingly. No one 
licensing an orphan work will be able to set a license fee that reflects 
my overheads and profit margins. I also shoot sensitive material and I 
will (and have) refused licensing terms if I feel the use is 
derogatory/political/offensive/misrepresentative to the subject.  
 
Orphan works removes my right to say “No, not at any price” for any 
given use I am not happy with. It is for this reason commercial 
exploitation of orphan images is not welcomed, at any price. 
 
Furthermore, the issue of electronic orphans may well be irrelevant 
when the PLUS database gears up to help users find creators. 
 
b) The DMCA “takedown notice” is a process that is time consuming 
and ultimately derives zero income for the creator, but is a necessary 
step to protect the integrity and use of one’s work. Every image I 
have created was intended to derive commercial return, but DMCA 
allows others – Pinterest for example – derive commercial return, pay 
nothing and simply remove the work if a notice is received. The 
takedown notice reinforces the belief that images are free and 
removal is a satisfactory resolution to infringement. This view needs 
to be changed if creators like myself are going to return to electronic 
publishing. 
	  








 


July 2, 2015 
 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, D.C. 20559-6000 
 
To whom it may concern, 
 
I am a medical illustrator/animator and a professor at the University of Colorado Denver in the College of Arts & 
Media. I have a vested interest for myself, my colleagues, and my students in the future direction of copyright law 
regarding orphaned works. 
 
What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations?  


Monetization post production should rely on the artist’s personal choice to put their work out there for 
license or use according to his/her wishes. Instead artists work, simply by the act of creating a website for 
self promotion, almost immediately becomes prone to theft and misuse.  
 


What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?  
Many artists are not clear on copyright law or the need to register their works with the copyright office to 
help protect themselves. Also, the costs associated with registration can be prohibitively expensive for 
non-commercial artists whose work may be used illegally without permission.  
 


What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?  
A national, searchable registry of visual work could be a useful tool with which to tie creators to their work. 
Perhaps an effort should be made to appropriate funds toward such a tool. 
 


What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?  


The most significant challenge is the inability to find the original artist for permissions due to blatant theft 
and image manipulation. 
 


What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?  


Overt legalese. Copyright law is something that is horribly misunderstood by a vast majority of creative 
artists and end users of their work. Clear, simple language that provides creators and potential patrons of 
creative works is absolutely necessary. I would love to see something akin to ‘Copyright Law for 
Dummies’ put out and disseminated by the copyright office. 


 
Warmest regards, 
 


 
 
Travis Vermilye 
Assistant Professor | Digital Design 
Department of Visual Art | College of Arts & Media 
University of Colorado Denver 


Travis Vermilye, MFA 
Department of Visual Art 
 
1250 14tth Street, Suite 800E 
Campus Box 177 
P.O. Box 173364 
Denver, CO 80217-3364 
Office: 303-315-1503 
Fax: 
Email: 


303-556-4880 
travis.vermilye@ucdenver.edu 


  








July 20, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for the opportunity to comment on the problems visual arts face in the marketplace. 
I'm a professional and freelance artist and have been one for a few decades. As an artist, I believe 
I have a valuable real-life perspective on how copyright law actually affects visual artists, as 
opposed to how some legal scholars seem to think it works, or how corporate lawyers and 
lobbyists would like it to work for the benefit of their clients – at the detriment and harm to those 
like myself. 


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract legal 
issue. Our copyrights are protections for our assets, and licensing these assets is how we make 
our livings. I fear that many of the changes now being proposed by orphan works lobbyists 
would remove any kind of success for me and keep it to other artists as well. Below, I'll try to 
respond to the questions you've posed as directly as possible. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 


Two major challenges: a.) Publishers who demand that artists sign away their digital and other 
secondary rights as a condition of accepting assignments; and b.) Predatory competition from 
giant image banks. 


a.) Over the last three decades, many publishers have increasingly forced artists to surrender 
valuable digital rights to their work by refusing to give assignments to illustrators who insist on 
maintaining and managing those rights themselves. As a rule, these demands do not originate 
from art directors who may want to use a particular illustrator, but from policies enforced by 
company attorneys who are indifferent to a publication's design integrity and dictate to art 
directors that they may only use artists who agree to sign their rights away. 


 







Existing copyright law has opened the door to these abusive business practices by permitting 
work-for-hire contracts. When these agreements are imposed on freelance artists, they deprive 
the artist of authorship and designate the commissioning party as the art's creator. The artist 
becomes a de facto “employee" for the sole purpose of forfeiting copyright, but receives none of 
the benefits of "legal" employment. The artist is treated as an independent contractor in every 
other way: covering overhead, supplying his or her own tools of the trade, workspace, training, 
and covering his or her own liabilities, retirement, insurances and other costs of business. Work-
for-hire undermines the very principles of authorship embodied in Article 1, Section 8 of the 
Constitution. 


An expert on copyright law tells me that many foreign countries do not recognize work-for-hire 
agreements. I believe it would be a step forward for American artists if the US Copyright law 
was amended to repeal work-for-hire imposed on independent contractors. 


b.) During the same three decades, giant image banks have persuaded many artists to register 
their work with them on the promise that they would open new markets for them. The 
registration fees for artists were not cheap. As a rule, they had to pay the image bank more than 
$150 per image to accept the work, but even where registration was free, the house ate into 
royalties with processing fees, maintenance fees and other costs. 


Yet instead of opening new markets for artists, as promised, the image banks invaded artists' 
existing markets, lowballing prices and selling in volume to exploit their competitive advantage. 
Having gotten the work free, they can sell it for anything and still profit. Even the artists who had 
entrusted them with work have not been spared from having to compete with them. In addition to 
making artists compete with lowball prices for their own clients, I'm told that image banks retain 
commissions that range from 50% to 90%. This means stockhouse artists are often left with 
nothing more than a small fraction of a low fee to replace the full commissions that had once 
given all of us so much opportunity to do original work. 


In less than a decade these commercial registries have radically undermined the markets for 
creative artists and there is every reason to believe that if registration is reintroduced as a 
condition of protecting our work that the new for-profit registries would act in the same ruthless 
way. 


 


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 


The two major challenges to copyright enforcement are a.) the high cost of legal fees in an 
infringement lawsuit; and b.) the orphan works policies now being proposed again to Congress. 


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 
contingency fee lawyer. A full-time copyright litigator explains the changes that would result 
from orphan works legislation:: 


"Scenario One: Under current law, a copyright owner who has registered his copyright can get 
statutory damages and attorneys fees. As a result, it is possible to find a contingency fee lawyer 







to take these cases (i.e., copyright owner doesn't have to pay lawyer). In addition, the copyright 
owner usually finds that he gets more in settlement than he pays in legal fees. 


"Scenario Two: If a copyright owner has NOT registered his copyright, he can only get actual 
damages. It is usually impossible to find a contingency fee lawyer for these cases. Moreover, it is 
often not wise for the copyright owner to litigate these cases anyway, because the settlement 
value is so small. 


"Under the orphan works legislation, ALL infringement scenarios would be, as a practical 
matter, Scenario Two." 


That's because under an orphan works scenario, ANY infringement might turn out to be an 
orphan works infringement. So unless all copyright attorneys were forced by law to handle such 
cases pro bono, they would have no incentive whatsoever to take ANY infringement case. In 
effect, orphan works law would be delivering a decisive legal advantage to all infringers, 
including bad actors. 


b.) Another attorney explains how a copyright small claims court would work:  


"By limiting remedies, the orphan works proposals would create a no-fault license to infringe. So 
let's look at a hypothetical small claims action that I might be obliged to bring in the future. In 
the 1990's, I licensed a series of pictures for one-time use for a corporate annual report. 
Copyright notice and credit are almost always omitted by art directors for annual reports and 
almost always for advertisements, in spite of the wishes of the artist to preserve his credit.  


Now, let's say I registered my copyright in the work as part of a group registration, the title of 
which was based on the annual report. I subsequently licensed some of these pictures for 
exclusive use in various ads in the United States and I make it a practice never to license my 
work for inexpensive or distasteful products. 


"But let's say an infringer finds the annual report. He likes the pictures, sees no credit, and does a 
good faith search that fails to identify me as the owner of the copyright. He begins selling cheap 
products bearing my art. Under current copyright law, my remedies would include statutory 
damages, attorneys' fees, impoundment, and injunction for this flagrant infringement because it's 
damaged my exclusive right to license my work in high-end markets. 


"But in small claims court, my remedy would be what? Reasonable compensation for use of my 
work on cheap items, and even this would be limited by whatever maximum the small claims 
court might set, and it would be constructed not to deprive the infringer of the profits he made in 
reliance on a so-called failure to locate me. 


"Without the deterrent of statutory damages and attorneys' fees, and without a permanent 
injunction against repeat offenses by the same infringer, this experience would now act as an 
incentive for the infringer to exploit other uncredited, and therefore effectively orphaned, images 
by other artists. In effect, he has discovered that infringing artists is a rational business decision, 
and this would be the same for other infringers." 


 







3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 


In four words: volume, expense, paperwork and time – and if the US returns to the bad old days 
of registration, ruthless competition from the registries themselves. According to biography.com, 
Isaac Asimov was one of the most prolific authors of all time. Yet even he wrote fewer than 500 
books. That is an extraordinary volume of work for one writer, but many graphic artists produce 
that many images (including published and unpublished works) in a year. For example, Picasso 
died in 1973 and yet 42 years later, the teams cataloging his works have still not even 
enumerated his output.  


Over the course of a career, a moderately prolific artist will produce thousands, or tens of 
thousands of works. To register those images, the artist would have to locate them, unframe them 
if necessary, scan them, spot them, color correct them, keyword and catalog them, return them to 
their files or frames, add metadata and fill out registration forms for each one for at least two 
registries. All of that would take thousands of hours. And all this non–income-producing time 
would have to be stolen from time that the artist would otherwise be using to create new work. 


In my own case, I've been a professional artist for over 20 years. Most of my work was done 
under the existing copyright law, which did not require me to register anything. To comply with 
the kind of provisions proposed in the Shawn Bentley Act, I would estimate – based on my own 
experience digitizing work – that it would cost me thousands of dollars and take me years to 
comply with the law. There is no way I can afford that expense, and the thousands of hours I 
would have to commit to the effort would cripple my creative life. Worse, it would make me the 
unpaid employee of the registries. They would not only be getting my art for free, but the law 
would force me to spend my time and money processing it for them. Then they would charge me 
maintenance fees and commissions for clearing my rights for clients – clients, who at the 
moment are still mine but would in time become theirs.  


There is no way I would comply with a system like that even if I could afford to. I realize that by 
refusing to comply with a law that could end my career I might be ending my career anyway. 
Under the Shawn Bentley provisions, there would be no way I could stop infringers from 
harvesting my "orphans" and Photoshopping them into cheap "derivatives." I and every other 
artist in the world would then have to compete at a disadvantage against commercial infringers 
licensing ghosts of our own works. 


In this case, I could not compete in the artistic environment, and indeed few artists could. Only 
the wealthy or corporate-aligned artists could ever hope to comply with a system like this, and 
even if it was possible, the law would remove any incentive to create new work, as it could 
effectively be stolen and marketed out from under an artist as soon as it was created. 


The best solution for artists would NOT be to re-introduce registration, but to do away with it 
entirely, as has been done with copyright registration in the rest of the world. 


 


  







4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations? 


Like most artists, I sometimes use photographs and works by other artists as reference or 
inspiration. But as a rule I rely on my own sketchbooks, photos I take myself and imagination. 
My published work has always been the work of my own hands.  


My only public use of other people's material is the fair use I make of it on a blog. On it, I 
occasionally write about the work of some artist I admire. In those cases where I include images, 
I credit the sources and provide links where available. If I can't credit some work that I'd like to 
use, I use a work I can credit. 


In a similar vein, I'm aware of multiple blogs where other people have used my work in similar 
non-commercial postings. In every such instance of which I'm aware, the authors of these blogs 
have credited me, and I have never objected to such uses. So, based on this experience, I would 
suggest that where the current copyright law is working, it is working as intended, compelling a 
certain rigor regarding the use of work that I fear will be lost entirely if the laws currently being 
proposed are liberalized to permit massive commercial infringement. 


Libraries and museums, of course, would probably require more latitude than I should be given, 
for archival and preservation purposes. But it is my understanding that in their most recent filings 
with the Copyright Office, they believe that recent legal decisions expanding fair use exceptions 
are all they need for their purposes. If that's the case, then the original justification for orphan 
works legislation has vanished and the cause stands exposed as simply a drive to permit the 
commercial infringement of copyrighted art by working artists. And since there can be no just 
excuse for that, I, like most of my colleagues, believe that the orphan works crusade should be 
dropped and copyright law strengthened to "promote the useful arts." 


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 


There are many, but let's cite only two here: a.) the claim that there is already a viable visual arts 
registry that would benefit artists; and b.) the black hole that is reprographic and other secondary 
rights licensing in the US. 


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there is already a 
"credible" visual arts registry that "functions as a 'hub' connecting registries in eighty-eight 
countries, and provides both literal and image-based searches." 


Stated this way, it might suggest to Congress that such a registry actually exists, that it is stocked 
with artists' images, and is ready and able to start licensing those images to the world. If this is 
what you've been told, I'm afraid you have been misinformed. There is no such thing. 


I am, of course, well aware that there are many wannabe registries, beta sites, etc., including 
some that I believe to be well-meaning. But not a single one of them is even remotely ready to 







start licensing work to the public. And even if someday they ultimately develop the necessary 
technology – it would still take decades for artists to load up their works – if they could afford to. 


From an expert on the subject: 


"Even if there were a fantastically easy and cost effective means of scanning and placing works 
into a searchable database – which existing registries CANNOT do -- that would not solve the 
problem of all the pre-existing works for the last 70 years that are still under copyright. Scanning 
and digitizing such works would be impossible with any conceivable technology." 


And here's what another expert has said, the creator and former owner of one of the most widely 
respected artists directories in the graphic arts field: 


“ [T]he concept of creating an inclusive, cost effective database for imagery is impossible. I 
represented 400,000 images, had 500 portfolios of artists online, verified listings of 50,000 
graphic artists, and I know the time and cost for creating databases. Not possible.Not feasible. 
Not cost effective. And if there were multiple, smaller databases, not workable.”  


I have no doubt that one or more of the wannabe-registries could swell its inventory overnight by 
making sweetheart deals with giant image banks to locate their images there: these corporations 
have the money and resources to do it. It could then present itself to the world as a "credible" 
registry, and works not found in the registry declared orphaned. But if this should be permitted, it 
would only serve to sharpen the competitive edge these corporations already have over freelance 
artists.  


Yet corporations don't create. Individuals do. And if Congress chooses to certify a couple of 
visual art supermarkets that only corporate image banks could afford to patronize, the US 
government itself would be striking another blow against the small business owners who actually 
create new art. And in doing so, it would strike a blow against art itself, and with it, the public 
interest. 


b.) Most artists are unaware – or only vaguely aware – of the massive secondary licensing 
already taking place in the reprographic rights markets. We have learned that in the US this 
licensing has been going on for over 30 years, with combined revenues of roughly $300,000,000 
annually. In other countries where royalties are distributed to artists, surveys by the International 
Federation of Reproduction Rights Organizations show that visual arts royalties average at least 
15% of total collective fees. Yet in the US, neither I nor any of my colleagues were ever 
informed about this potential revenue stream by anyone involved in that licensing, nor by a 
couple of rogue organizations who have subsequently claimed the royalties as their own "found 
money." 


Moreover, once we learned about this growing source of income – and we had to learn about it 
on our own – we were informed – in writing– that artists have no standing to know anything 
about how these royalties – derived from the work of artists – are being collected and spent. 


Because this has been going on under the radar for so long, the groups now taking artists' 
royalties may insist that settled expectations in the marketplace should be institutionalized into 
the new copyright law. This would be wrong because it would reward those who withheld 







financial information from rights holders by allowing them to claim the "orphaned" funds for 
their organizations, not once or twice, but for good. With the growth of digital licensing, 
royalties derived from these secondary licenses are growing dramatically. So unless something is 
first done to correct the current system, we fear that the creation of an extended collective 
licensing program will only serve to lock artists out of their secondary rights income forever. 


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It 
may not be a perfect solution to the current black hole that is reprographic licensing in the US, 
but it contains a provision that would create an honest visual arts collecting society that would 
begin returning lost royalties to artists. This would at least start to bring transparency, 
accountability and justice to artists' secondary licensing rights, and I thank the Copyright Office 
for recommending this bill to Congress. 


 


Sincerely, 


Timothy Wollweber 


 


 








July 21, 2015 


 


To Whom It May Concern: 


OK, let me try this again . . . I accidentally sent you my old price list a second ago. Whoops. I need an 
assistant but can’t afford one. Anyhoo . . . here’s my original letter to you. Hey, if you want a really 
groovy portrait of your pet, I’ll honor those prices. Tee hee. www.RobiniArt.com. 


 
I’m writing this in regard to the Notice of Inquiry on Copyright Protection for Certain Visual Works.  


Please don’t soften up the copyright laws so that my artwork can easily be stolen, fine-tuned, slightly 
changed, and reused. I support myself 100% via my art and have no government, spousal or parental 
contributions. Every month is a struggle to make ends meet, and the thought of my art being even more 
vulnerable than it already is via the internet sickens me.  


It’s stressful enough to be a small business, and even more stressful to support myself by painting. I get 
all my sales via the internet and have hundreds of images out there - just Google “RobiniArt” to see 
what I mean.  My art is featured on Facebook, Instagram, Pinterest, CafePress, Society6, Redbubble, 
Wordpress, various blogs, news sources, fan sites, and on and on.  


The little “nobodies” of art can’t afford to fight people who jump through copyrighting loopholes and 
gray areas in court. It’s already risky to put things on the Internet. Now, I’m worried it will be even 
worse.  Please don’t make my art more vulnerable than it already is out there on the World Wide Web 
and onward.   


 


Thank you, 


 


Robin Arthur 


www.robiniart.com 



http://copyright.gov/fedreg/2015/80fr23054.pdf






Maria Pallante


Register of Copyrights


U.S. Copyright Office


101 Independence Ave. S.E.


Washington, DC 20559-6000


To the office of the Register of Copyrights;


    I am an artist who has been working in the field of entertainment for 20 years. Copyright law is the framework that 
allows my work,
    and the work of thousands of others, to be published and enjoyed by millions, while supplying a gainful living to 
myself and colleagues.
    I have grave concerns about the proposed ammendments to copyright law. 
    


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations?
    Theft, a lack of enforcement, and unlicensed distribution.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
    Enforcement is time consuming and costly. International pirates make this even harder, as all laws are not the same.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
    There are few challenges for registration.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
    Many seem to wish to legally obtain these images for free. This is not in the interest of those of us who derive our 
living from creating said images.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?
    Creators of photographs, graphic artworks, and/or illustrations earn their living from their ability to create and 
regulate the use of their own creations.
    The proposed ammendments to the copyright act will further erode the ability of artists like myself to earn a living, by
 making it more difficult to control the
    publication and distribution of our work. "Good faith infringement" is bad legal parlance; artists, who already have 
thin margins, will have the cost of enforcing their 
    copyright increase
    


Sincerely,


Paul Forest
1109 Quail Meadows
Irvine, CA 92603





		Local Disk

		Paul Forest Blizzard Entertainment.txt








July 10, 2015 
 
To: Maria Pallante, Register of Copyrights 
 


I am a creator of visual imagery, a self-employed medical illustrator, and have been in the 
business of creating images and licensing subsequent rights to those images since 1984. I have won 
national and international recognition for my original work. Copyright is the basis of my income and 
ability to support my business. It is the only way I have to protect the accuracy and integrity of my 
work, and to negotiate an appropriate fee for re-licensing. 


The biggest challenge to monetizing/licensing my work is to keep control of where it appears 
and who uses it, and to keep my copyright notice and contact information associated with the work. I 
routinely attach metadata to my electronic image files - that metadata is routinely erased by every 
website the image appears on. I require that my name and copyright information be included with the 
image by my client - they will do so, but often the image is appropriated by someone else and that 
information is cropped off. I always sign my work within the image area, essentially a watermark - but 
there are multiple companies with software and tutorials instructing users how to erase watermarks. 
There is nothing I can do to prevent my work from being ‘orphaned’. 


If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to 
remove a watermark, illegal to remove metadata, illegal to remove copyright information, and also 
illegal to mass digitize any works not in the public domain without written permission from the 
creator, all with stiff financial penalties. The Copyright office should make all of its registered images 
searchable by image, not just by textual data. If Google and Bing can do it, so can the Copyright Office. 
In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ would 
be useless. I personally have several images titled ‘Stages of Acne’  - there are subtle differences 
among them and I have difficulty telling them apart solely from a text description.  The only real 
protection for creators is to eliminate the concept of orphan works altogether. No work is an orphan, 
it all has been created by someone, even if a ‘potential user’ doesn’t know who it is. 


I have registered much of my work with the US Copyright Office, and have submitted paper 
published versions, as well as electronic files for work unpublished at the time of registration. The 
Copyright Office has these records and all of the associated images. If there is to be a clearing house 
for image searches, it should be the Copyright Office, with no additional fees or labor required of the 
creator. It would be physically impossible for me to re-register, scan or photograph the hundreds of 
images I have created over the years. In many cases, I no longer have the published work, or the 
original art, even though I own the copyrights.  A requirement to resubmit all of my work to a 
different registry would be devastating to my ability to claim ownership and therefore license any 
work in the future. Even the PLUS registry under development appears to be utilizing metadata and 
watermarks - both identifiers that are useless currently to protect ownership information. 


I am very troubled by the overall tone of the proposed language that ‘potential users’ rights 
are equivalent to those of creators. They are not. If I as the creator do not want my image licensed 
beyond the original use, re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If I 







want to sell an image once, then let it collect dust, that is my choice - it is not the right of the 
‘potential user’ to claim otherwise. If I want to create an image, put it on my website, and never 
license it at all, it is also my choice. ‘Potential users’ do not have rights to my images, I do. If a 
‘potential user’, individual or company, wants to further their business by using imagery, and can’t 
find an image they can legally use, then they can do what individuals and companies have done for 
the decades before electronic file sharing - commission a new one, and keep illustrators working. 
 
Sincerely, 
 
Marcia Hartsock 
The Medical Art Company 
Cincinnati OH 45202 
 
www.hartsockillustration.com 
 
 
 
 



http://www.hartsockillustration.com/






 
 


 


 


 


July 23, 2015 


 


Maria Pallante 
Register of Copyrights 
Library of Congress 
Copyright Office 
101 Independence Avenue, S.E. 
Washington, D.C. 20559-6000 
 
RE: “Copyright Protection for Certain Visual Works” Notice of Inquiry,  


Docket No. 2015-01 


 


Dear Ms. Pallante: 


 


The Society of American Archivists (SAA), North America’s largest professional archival 


association, welcomes the opportunity to submit comments regarding the vitally important issues of 


access and use of images contained in our collections. Archival repositories in the United States 


manage billions of images as a part of our collections, including photo-graphs, graphic works, and 


illustrations. These images range from the family photographs that inspire individuals as they 


discover unknown branches on their family tree to those iconic photographs that can, at a glance, 


tell a story of a whole generation or a period of American history. The works held by archives are 


the fundamental building block of research and scholarship in our country. They contain the power 


to educate and inform, to move and inspire.  


 


SAA heartily agrees with the Notice of Inquiry on the importance of photographs, graphic art 


works, and illustrations in our culture. However, their power cannot be realized if the preconditions 


for use impose unsustainable costs on repositories and users. We note with interest that you call out 


the “iconic importance of photographs like Dorothea Lange’s ‘Migrant Mother,’ which epitomizes 


eras of American History.” This particular image has gained its iconic status not only because of its 


power and humanity. Its stature is due also to the fact that as a work of the US government, it is in 


the public domain and thus freely available to be used by anyone without any legal repercussions. 


Furthermore, it has been carefully preserved at the Library of Congress. “Monetization” per se has 


little to do with “Migrant Mother”; it is its public domain status and its preservation in an archival 
collec-tion that has helped make it iconic. 
 
SAA is concerned that in your effort to protect the traditional income of a small minority of 
creators, the Copyright Office may impose rules that close off access to graphic imagery found in 
archival repositories. Archivists respect the copyrights embodied in our collections while at the 
same time making the materials available for research use. Archivists balancing those two goals 
under current copyright laws risk incurring outsized monetary penalties that pervert their curatorial 







 


 


choices and keep visual resources from being shared. It is our users—the public at large—who are 
paying this heavy price.  
 
If there is evidence that visual works are no longer being produced, it might be wise to revisit the 
incentives that copyright law can provide. But it appears to us that we live in an era of visual 
richness, with more visual works being produced and by more people than at any time in our 
history. We would be leery, therefore, of any change in copyright practices that would hamper the 
general ability of the public to access and use graphic material.  
 


Monetization has not been a major issue for most archives. The major challenges that archives and 


our users face center on those works that are not in the public domain but are still protected by 


copyright. Our response, therefore, is limited to the fourth and fifth questions in the Notice of 


Inquiry.  


 


4) What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 


 


Archival repositories in the United States collectively hold much of this nation’s history and 


culture. Historically these repositories, many of which are public institutions and supported by 


public monies, were difficult to access because the materials had to be viewed and used on site. 


The Internet has improved this situation by providing the general public with a direct conduit to 


archival repositories. But the current Copyright Act hinders archivists’ ability to make our holdings 


more accessible on the Internet. This is particularly frustrating because among the literally billions 


of visual works in archives, the vast majority, particularly photographs, were created for non-


commercial purposes by authors with no expectation of monetary reward. A tiny percentage of the 


work is from creators who wish to monetize the work.  


 


Archivists, and users of archives, have no desire to interfere with the market for works whose 


incentive for creation rested on monetary incentives; we would be happy to license their use. But it 


is often impossible to identify or locate the owner of a copyrighted work. There is often very little 


information about the work, even for those works that were once obviously commercial. Photo 


studios, for example, go out of business. It is often impossible to tell if a news photo was actually 


published and, if it was, whether copyright belonged to the paper or a free-lance photojournalist. 


The difficulties in identifying 1) whether a photograph is still copyrighted and 2) who is the owner 


of the copyright in the photo may be the greatest frustrations we face. 


 


Archivists and archives users might be willing to risk using visual material of unknown origin if 


the penalties for doing so were not so high. It is impossible to know if a photograph has been 


registered for copyright because group registration of unpublished photographs and photos in 


databases is allowed. An archivist may make an otherwise unmarked photograph available, only to 


discover that it was part of a registered set and that the archives is now facing up to $30,000 in 


statutory damages and also attorney’s fees for its allegedly infringing use. Rather than risk potential 


infringement, many archives and archives users avoid any work whose rights status cannot be 


clearly established, thus sharply restricting what portion of our cultural heritage can be accessed. 


Initiatives that are designed to make it easier for rights owners to pursue legal action will only 


increase the chilling effect of current copyright law. 


 







 


 


The chilling effect of current copyright law on archives—and by extension on archives users—is 


real. In a recent study of the role of copyright in choices for digitization, archivists reported that 


copyright was a matter of concern when selecting material for digitizing, and that there is risk 


involved in the decision-making process (Jean Dryden, “The Role of Copyright in Selection for 


Digitization,” The American Archivist, April 2014, Vol. 77, p. 68). Half of respondents interviewed 


would remove material from consideration for digitizing if the material presented was going to be a 


copyright problem requiring identifying, locating, and contacting copyright holders (p. 72). 


Archivists and the users of archives need a copyright environment in which an archivist can have 


confidence in making a digital surrogate for an item in her or his collection widely available online 


for research purposes.  


 


The Copyright Office has issued several reports that address what should be done about un-


locatable copyright owners, but the proposed solutions are unworkable as far as visual materials are 


concerned. First, the vast numbers of images in any archival collection make conducting any sort of 


manual “diligent search” unworkable. An item-level search is not scalable or affordable for an 


archives that manages collections, any one of which may have thousands, if not millions, of items. 


One research project to identify and contact copyright holders of textual documents found that the 


cost of the search alone was $2,000 per identified item, yet the identified rights holders did not 


require any payment. (Maggie Dickson, “Due Diligence, Futile Effort: Copyright and the 


Digitization of the Thomas E. Watson Papers,” The American Archivist, Spring/Summer 2010, Vol. 


73, pp. 626-636.) This is not tenable for archives that would want to make their collections 


available for distance researchers and that face severe budget challenges and public scrutiny to use 


taxpayer dollars efficiently. Second, even if one were seeking clearance for a single item for an 


intensely commercial use, the absence of metadata with many visual works means that a so-called 


“diligent search” is likely to be fruitless.  


 


There is a solution to the frustrations faced by archivists and their users: Image creators who wish 


to monetize or license their copyrights must have an affirmative duty to declare that intent by 


identifying the works that they own and providing contact information. The Copyright Office can 


assist by maintaining a visual database of all registered protected works. That database should be 


batch searchable via image search engines such as Google Images and TinEye so that an archives 


or its user could quickly and simply determine whether someone was seeking to monetize the 


image, even if there were no identifying marks associated with it. 


 


5) What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


 


In our experience many individuals are not aware how visual works were treated under the 1909 


Copyright Act. The further removed we become from that Act, the more individuals believe that 


the practices of the 1976 Act hold. It would therefore be extremely helpful to have a clear 


statement from the Office of how limited the extent of copyright could be for older works. Among 


the issues that could be addressed are: 


 
 The Work Made for Hire doctrine under the 1909 Act. Specifically, it would be good to 


highlight that copyright in studio photographs belonged to the commissioning agent and not to 
the photographer unless specified otherwise in the commissioning agreement. 


 Publication by inclusion in a printed work. A continuing source of confusion is whether the 
inclusion of a photograph in a book published with notice and renewed also protected the 







 


 


photograph. If the photographer and not the publisher claimed copyright ownership, did the 
photo need a separate copyright infringement? 


 Publication by display. Many copyright owners have forgotten that the public display of a 
work without restrictions on making reproductions could publish the work (if it had no notice 
on it). 


 The Pushman Doctrine. Many current owners of visual works have forgotten that under the 
Pushman Doctrine, the sale of an original work transferred copyright with it. If the sale was 
public, it could constitute publication and raise the work into the public domain. 


 A searchable pre-1978 registry. Members of the public should be afforded the protection of a 
reliable searchable database of pre-1978 copyright registries and renewals so that they can 
easily look up whether a copyright has expired.  


 
A second service would be to require that any monetization system include copyright registration 
numbers that could be verified with the Copyright Office. A continuing problem with the other 
reproduction rights organizations is that they demand permission on works that have entered the 
public domain. Any new system endorsed by the Copyright Office should prevent this sort of fraud. 


 
SAA urges the Copyright Office to consider that the mission of archives—to share culturally 
valuable images—is now unduly stifled by the threat of copyright penalties. Any new legislation 
should enhance rather than restrict the public’s access to our shared visual heritage. 
 


 
Sincerely, 
 


 
Kathleen D. Roe 


President, 2014 – 2015 


president@archivists.org  


 


 


cc: Nancy Perkin Beaumont, SAA Executive Director 
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My wife, Andrea Brooks, and I are creators of visual imagery, self-employed medical illustrators, and have been in the


business of creating images and licensing subsequent rights to those images since 1980. We have won


national and international recognition for our original work. Copyright is the basis of our income and


ability to support our business. It is the only way we have to protect the accuracy and integrity of our


work, and to negotiate an appropriate fee for re-licensing.


The biggest challenge to monetizing/licensing our work is to keep control of where it appears


and who uses it, and to keep our copyright notice and contact information associated with the work.


 We require that our names and copyright information be included with the


image by our clients - they will do so, but often the image is appropriated by someone else and that


information is cropped off.  There is nothing I can do to prevent our work from being ‘orphaned’.


If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to


remove a watermark, illegal to remove metadata, illegal to remove copyright information, and also


illegal to mass digitize any works not in the public domain without written permission from the


creator, all with stiff financial penalties. The Copyright office should make all of its registered images


searchable by image, not just by textual data. If Google and Bing can do it, so can the Copyright Office.


In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ would


be useless. ‘Potential users’ do not have rights to my images, I do. If a 


‘potential user’, individual or company, wants to further their business by using imagery, and can’t 


find an image they can legally use, then they can do what individuals and companies have done for 


the decades before electronic file sharing - commission a new one, and keep illustrators working. 


Sincerely, 


Dennis Kendrick 


Andrea Brooks


NY, NY 10014








July 21, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
I am freelance fantasy and Science fiction Illustrator creating visual imagery for various platforms 
including books, magazines, and games.  I have been self employed and illustrating for the last three 
years and am concerned about my future career in regards to proposed laws that could replace existing 
copyright law.  Artist copyrights are a valuable source of income and being able to license them plays a 
crucial role in sustainability.  Everything I create becomes part of my inventory and it's a necessity that 
artist remain able to determine how and by whom our work is used. 
 
I would like to address the following proposed questions. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
The biggest challenge facing many fantasy Illustrators comes from Publishers forcing artists to sign away 
their digital and various other secondary rights as a condition of accepting assignments.  Work for hire 
agreements designate the commissioning party as the arts creator and deprives the artist of authorship.  
In order for an artist to stay completive its necessary for an artist to constantly promote their work on 
various social networks which can be  next to impossible when you have to get permission to show work 
that you no longer own the rights to.   
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?   
 
Promoting your work online is a must if you want to stay in business.  However, once an image is out on 
the web watermarked or not it is difficult for the creator to keep control on were that image ends up 
and how it is used.  The only real way to protect the creators work is to eliminate the idea of "orphan 
works."  No work is orphaned, someone has created it despite rather or not a potential user of the 
image knows who he or she is.   
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
The biggest challenge would stem from the sheer volume of work.  As an avid social networker and 
promoter I am constantly updating multiple sites with finished illustrations both published and personal, 
as well as daily sketches, and color comps.  If pressured to register every image I create in order to 
protect my inventory it would be next to impossible to sustain my business.  Registering would eat up 
expenses and suck up valuable time needed for creating the art and for promoting my services.   
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 







Like most Illustrators, I use photographs and works by other artists as points of reference or inspiration.  
However, I rely mostly on my sketchbooks, my photos taken by me, and from my imagination.  The work 
I market is created by my hands.   
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
I am concerned about the potential of a new copyright act that could void our constitutional right to the 
exclusive control of our work and pressure artist to register work with commercial registries.  I thank you 
for taking the time to read my letter, and recommend that any orphan works provisions be kept out of 
the visual arts.   
 
Many thanks, 
 
 
-Grant Griffin 








July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern, 
 
I recently graduated with honors from the Savannah College of Art and Design with 
a degree in Illustration. I find myself at the cusp of a career as a freelance illustrator, 
having been educated in the ways of navigating our nation’s current copyright 
system as an independent artist, of protecting oneself and one’s work, and of trying 
to eke out a living through creation of original creative work. No professor or 
industry professional by whom I was taught ever suggested such a thing was easy, 
but the proposed changes to current copyright law, the so-called “Orphan Works” 
act, might make this path nearly impossible. 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  
 
A lack of general understanding of copyright law, especially by clients/potential 
clients is a significant hindrance. They often fail to realize that we make money often 
primarily by retaining the rights to our works and relicensing, and demand or 
assume control over the intellectual property they have not been contractually 
given. They routinely undervalue and commoditize artwork, especially now that the 
internet has made such a variety of it so apparently accessible, resulting in a 
fundamental misunderstanding between artist and client.  
 
Also, the difficulty of controlling the spread of one’s work online- I have more than 
once encountered (or been alerted to) older work of mine being shared (not yet 
sold, although I know many people to whom that has happened) with my 
information removed, thereby “orphaning” it against my will, without my 
knowledge, and depriving me of any potential business resulting from the publicity.  
 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?  
 
As above, identifying when one’s work has been circulated or used without one’s 
permission. Artists who aren’t yet able to fully earn a living off their art often cannot 
afford to register every piece of art they put out, or have put out in the past- it would 







be laughably impractical, given the length of time I have been disseminating art 
online and the number of works I have produce over even the past few years- and 
therefore have less recourse against any potential misuse, while also being the most 
economically vulnerable.   
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  
 
The system that is designed for a pre-digital age. When I was taught to write a 
licensing contract, the examples given, and the law they’re based on, has language 
that is inadequate for today’s internet-based publication, distribution, and self-
marketing of art. 
 
4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations?  
 
This question does not apply to my work. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?  
 
Art is essential to the growth of our culture, and no one knows that better than 
artists. If you do not protect us- and our works, for each piece an artist makes is 
forever a part of that person, regardless of its significance or insignificance or any 
law of man- and help us to protect ourselves, the livelihoods of many thousands of 
brilliant, creative Americans will be in jeopardy. Or, in my case, crushed before 
being allowed to truly flourish.   
 
Please consider an exemption for visual works in the proposed bill.  
 
Most sincerely, 
 
Mica Low 
Seattle, WA 








19 July, 2015 
 
Catherine Rowland 
Senior Advisor to the Register of Copyrights 
U.S. Copyright Office 
crowland@loc.gov 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Ms. Catherine Rowland and the Copyright Office Staff 
 
I would like to thank you for allowing me to express my ideas and feelings on the matter of the 
new copyright laws that are coming. As a visual artist, and for other artist, I feel my right to 
protect my arts are being threatened. Many artist spend countless hours on the work that make 
and sell, and only to have it taken away by someone who has no right to that piece of art and 
using it as their own. I not only feel pressured into getting a copyright on my arts, but as a young 
teenager in highschool, I see that as highly unlikely that I will be able to protect every piece that 
I own and have made for others. Artists nowadays start out at a young age, as young as 11, and 
there is no possibility that they would be able to get a copyright for their work. Having to 
monitor our drawings, especially those over the internet, is practically impossible. We can’t stop 
what people do over the internet; all we artist can really do is tell the thief to take down the art, 
and even then it rarely ever happens.  
 
As for people that want to use their visual arts for commercial use; they are making money of 
these visuals. What is someone else takes that drawing and decides to sell it for more than it’s 
actually worth? Not only does the rightful owner of said visuals gets upset, but they are ratted out 
of their money and time that they spent on making this commercial use item. 
 
I may not be a professional artist, nor do I believe I will be for quite a few years, but my right as 
an artist to keep my work protected is being threatened and I am unable to pursue any copyright 
for my drawings. So please, take into consideration of how this would affect others, especially 
those who spend their entire life making these visuals. 
 
Sincerly,  


Alexis L. Fillmore. 



mailto:crowland@loc.gov





 








If there's any way to avoid paying artists to use their work, save time and create quantities upon 
quantities of new products, it is to either trick them into a bad contract, or to change the copyright law.


People often ask why should we bother to pay artists for their work, they can just Google the images 
they need. But it's not that simple.


These images are low resolution, they will not print very well. Only the creator has the high resolution 
file. And unfortunately, people share the bad habit of reposing pictures on the internet without giving 
proper credit or even asking. The internet is full of images from unknown authors. It's out of control. 
So this gives the bad impression that anyone could simply use these images and avoid the trouble.


But how are creators supposed to know their images are being reposted without their permission? 
Creators like myself allow the sharing of our work to increase exposure, but for this to take effect we 
require credit. A simple name and link to my website suffices. That is not the same as using the work 
for projects, products or endorsement. How am I supposed to know someone is doing this behind my 
back? Here's how, by spending hundreds of dollars on programs along with an expensive yearly 
subscription service that may not be 100% efficient to scan the net, detecting any infringement.


The solution is to continue to punish us creators by making it a requirement to register our work. I can 
register my work under copyright, but is that going to stop someone from using my image illegally? 
No, it isn't! People will continue to see images on the internet as free domain, free use. People will 
continue to repost images without asking, people will continue to do the wrong thing. It only hurts us 
creators more.


As they say, if you post it on the net, expect it to be stolen. This is a culture of ennoblement we've 
created. And by further enabling this behavior, this new law is being proposed. And to think that private
copyright registers won't abuse this new law is laughable. They can hike up their prices at will.


My solution to avoid being a victim to this new law? Taking my work down, and I'm sure many artists 
will do the same because they do not have the funds to protect their own work. What is the point 
anymore?


Do we want the internet to become devoid of creative work, do we want to truly scare away new artists 
from sharing their new ideas to the world? The internet has been great for artists like me to learn and 
grow by sharing our work and getting feedback. Don't make the internet a scary place to share 
anything.  It's supposed to be our connection to the world, not doom.








July 19, 2015
To Whom it May Concern,
My name is Danielle Keller, and I am a fulltime graphic designer for a well-known cigar company and an amateur 
illustrator/animator in my limited free time. As exhausting as it is to work a 9 to 5 job and make a commute that runs 
between an hour to an hour and a half each way every day, I have found time to make a weekly trip into the city to 
further my education and I devote at least an hour every night to working on personal projects that only go so far as my 
circle of friends online.
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations? 
There is a significant dearth of information available to students today regarding their rights to their work and the 
processes involved in protecting themselves and their work. Luckily, the idea of teaching students how best to use the 
law to protect themselves is catching at some major art schools, but it's not happening quickly enough. When artists face
 theft onlines, they are often faced with an overwhelming feeling of hopelessness in the face of legal jargon and faceless 
corporations who have exploited their hard work.
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators? 
It is a widely known fact that the legal system has not kept up with the progress of the internet. When faced with 
copyright violation, many lawmakers simply do not know how to proceed to best protect artists' rights. There are very 
few avenues for even seasoned creators when they require legal assistance, and even less so when international 
companies are involved.
3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators? 
As I said before, the process of legally protecting your work is not something students are commonly taught at school. 
Because of this, the only thing we have to rely on to protect our work is the bare bones automatic right to it the moment 
we make it.
4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations? 
Many, many young artists would be happy to pay to legally obtain stock art for projects, but most of the time, prices are 
far too high for someone just starting out. While it is easy to make use of art from the Commons, uncomfortable 
situations can crop up when art is submitted to stock art websites without the creator's knowledge or consent.
5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?
Art students are not wealthy by anyone's definition. We create everything with our own two hands, and often, it is the 
only thing we have to make a living. Companies that make apparel and accessories and prints for a living prey on artists 
FAR too frequently. I have known at least a dozen popular, well-respected artists whose livelyhood was stolen from 
under their noses and reproduced at a level of quality that appalled them. Most of them had no recourse but to ask for 
the advice of their peers. The most heartbreaking thing I saw again and again is that, after exhausting themselves trying 
to protect their work, they all admitted that the theft wouldn't have stung so badly if they'd had control over the way 
their work was represented in the end product and if they had received even a fraction of the sales.
I'm begging you today to consider this before you make it easier for so many people's livelihoods to be threatened.
Thank you for your consideration,
Danielle Keller
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Dear Copyright Office: 


I am writing to you as a professional glass artist from Wisconsin, since the new copyright law currently 


considered by the U.S. Congress, if enacted, would have a negative impact on the business of illustrators, 


photographers, fine artists and visual artists from all fields worldwide. 


As a fulltime artist for the last 17 years,  I have relied on acquiring new customers by presenting my work on 


the internet.   I show in galleries and exhibitions throughout the world and am proud of the inherent copyright I 


hold as the creator of my work. (http://www.mosaicwench.com). 


It is not always easy for me and other artists to negotiate fees that allow us to make a living from our work, or 


to enforce copyright protection of our work. However, current legislation in most countries around the world 


enables us to prove ownership of our work through the simple act of publishing it under our name. 


Even so, while the the internet has afforded artists the ability to reach new audiences across the planet, it has 


also served as one of the greatest impediments for an artist’s livelihood. Digitization has allowed for an artist’s 


work to be exponentially shared and therefore almost impossible to exert complete control over how it is used. 


Most of the time our images are utilized simply as decoration on social media sites. But just as often our names 


and copyright information are unlawfully removed, rendering our images particularly vulnerable to orphaning 


and thus appropriation 


Right now, the burden of proof is on the infringer who must prove that they have rights of use to an image if 


accused of copyright infringement. But this new proposed legislation would transfer the burden of proof onto 


the creator, who is now required to document proper registration of their work if infringed upon; something 


that almost every creator in United States has never done, and might not learn to do until it is too late – a 


tremendous pressure to prove something that is already a matter of course. 


If my work can be assumed “orphaned“ from the moment of creation, I can no longer give a client a guarantee 


that they have the exclusive rights of use to it. Copyright law is not an abstract legal issue, but the basis on 


which our business rests. Everything that we create, whether for a client, a show, or a gallery, becomes part of 


our business inventory. In the digital era, inventory is more valuable to artists than ever before. 


The proposed copyright reform would result not only in artists losing their livelihood, but also in much fewer 


visual art being shared publicly by its creators for fear of infringement, which in the long run would mean less 


images being published; and thus diminishing variety and quality of our visual culture. 







Please reconsider how a future law based on the 2015 Orphan Works and Mass Digitization Report could have 


potentially disastrous effects on not only the artists who create it,, but on the future creation of quality art in the 


public realm. 


Sincerely, 


Pat Mitchell 


Menomonee Falls, WI, USA 
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www.alexanderandturner.com 


 
July 15, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
  
RE: Notice of Inquiry, Copyright Office, Library of Congress 
       Copyright Protection for Certain Visual Works  (80fr23054) 
 
Dear Ms. Pallante, 


 


I am writing to ask that you create policy to protect visual authors and their exclusive 


rights, and support a sustainable environment for professional authorship.  


 


Licensing my rights is how I derive my business income and my copyrights are my 


economic assets. Copyright is also of the utmost importance to me for creative control of 


my work to protect its accuracy, integrity and authenticity. The 1976 Copyright Act has 


enabled me to sustain a professional career. However, I have experienced a substantial 


and growing loss of rights. I am also facing threats to the integrity and preservation of my 


lifetime body of work, which is my business inventory and also my legacy. My concerns 


and experiences are shared by my colleagues and by fellow visual artists throughout this 


country.  


 


The digitization of the world’s creative works, along with the dramatically rising arc of 


unauthorized secondary licensing by ever-expanding techno-publisher behemoths, are 


increasingly harming visual authors. For over 25 years a passive U.S. Copyright Office 


has not implemented policy or recommended legislation to restore balance to the 


author/publisher relationship. Additionally, there are other overdue actions the Copyright 


Office can implement to restore equity to the American artist.  







	   2	  


 


 


 


I am grateful to this new Copyright Office administration for the opportunity to 


participate in the first inquiry into visual art during my 30-year career. 


 


1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations? 


 
• the acknowledged lack of negotiating power of independent contractors  


• the confiscatory scourge of work-for-hire and all-rights publishing contracts 


• the loss of secondary royalty income from the diversion of artists’    


   domestically-earned reprographic royalties by the Copyright Clearance  


   Center, content aggregators and commercial databases to publishers  


• the loss of secondary royalty income from the diversion of repatriated foreign- 


   earned reprographic royalties from overseas collecting societies to self- 


   appointed U.S. visual art charity and trade organization recipients 


• the need for regulatory oversight of collective rights administration by the  


   Copyright Office to assure royalties are paid to the artists who earned them,  


   and not to publishers, content aggregators, commercial databases, visual art      


   “charity” and trade organizations 


• the length of time before the exercise of termination rights 


 
Copyright supports a property right that establishes a functioning market for the creation 


and dissemination of my expressive works. For professional authors like me, that 


property right is created through the pursuit of my craft, a lifetime of study, and my 


sustained expenditure of great effort, time and money in the production of my artistic 


creations.  


 


As a medical illustrator I have earned advanced degrees necessary to enter the field as a 


qualified visual artist. I also maintain my Board certification as a requirement of 


demonstrating professional competency by successfully completing a measure of 


continuing medical education every 5 years. In the beginning of my career I was a 


traditional board artist. Like everyone else, I also now invest in expensive digital 


technology to serve the needs of my clients.  
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My work has been published throughout the world in biomedical and scientific trade 


journals, at medical exhibitions and conferences, as well as consumer journals, textbooks 


and children’s books. It appears in such diverse places as an iPad app demonstrating a 


mode-of-action of a drug where the target audience is Physicians, on The Discovery 


Channel® where the target audience is the general public, and throughout print and 


digital media to the biomedical research and development trade where the target audience 


is post-docs.  


 


I have been forced to leave the textbook and publishing world largely behind due to loss 


of rights and non-negotiable contracts. It is not possible to earn a living under these fees 


and contracts. Moreover, it is a downward death spiral as you begin competing against 


your own work. The majority of my work now focuses on pathophysiology and drug 


mechanisms of action for pharmaceutical and biotech research and device companies for 


their investor and advertising markets. Copyright, trademark and patent are still highly 


respected in these markets, and copyright protection is treated with the vital respect it 


commands.  My work in these markets is always conducted under non-disclosure 


agreements and under an exclusive license. The nature of the use, the market, the media 


and collateral use, the worldwide geographic territories, and the length of duration are all 


carefully enumerated and defined in my client licenses. It is not uncommon for a client to 


extend or renew a license for another 2 years or 5 years. 


 


No matter the audience, whether it be consumer or trade, technical visual art like mine is 


held to a rigorous standard of accuracy and integrity. It cannot imply a concept, causal 


effect or outcome that is not true and it cannot be anatomically or scientifically 


inaccurate. My work requires dual skills in science and visual communication, and a 


high-degree of unique visual problem-solving. My visualization of scientific information 


is subjected to scientific rigor, and travels through many content-expert approval 


processes during sketch development and the execution of the final painting. In the case 


of any pharmaceutical advertising work, it must also successfully pass through the Food 


and Drug Administration (FDA) government agency before publication is permitted. 
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My work is often embargoed from any public exposure until my clients publish. Because  


of the FDA process this can be a number of weeks or even months after I have completed 


the work, delivered it to the Client and registered it with the Copyright Office. After the  


Client has published I am then able to publicly display the work in my portfolios and 


promotions and exhibit the work in art exhibitions.  


 


There is an amount that a client invests in me to commission the production of original 


art. But, there is also a larger, wider investment they make in their support of the 


intellectual property that I am creating for their use because my visualizations enhance 


the value of their intellectual property. It is an intertwined American intellectual property 


ecosystem. My copyright adds value and helps protect their investments in their 


biomedical research intellectual properties. This ecosystem should be sacrosanct from 


any diminution of protection. 


 


If not for the protections of copyright – none of my work – or the vital American research 


and development it supports would be possible. 


 


As a self-employed artist I have no safety net but the one I provide for myself. Health and 


business insurance, retirement, continuing education, overhead, and capital investment 


are all my sole responsibility. And, it all must be covered by the licensing fees I earn 


from my creation of original works that serve the market that seeks them.  


 


European publishers legitimately seek licenses from me for republication of my images 


they find in scientific literature. PhD candidates throughout the world frequently request 


permission to use my work on their theses covers and at their dissertations, and I am 


always pleased to support them with permission and no license fees.  


 


Other users seek free use that I cannot or do not permit. Some seek a license that I must 


withhold because the work is under a current exclusive license, and sometimes because 


the use is competitive or incompatible with the nature of the art.   


 


Key is my ability to clear these requests to protect my clients, my work, and my markets 


according to my discretion and according to my in-force contracts. A violating  
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license would put me in breach-of-contract with my clients. Worse, it would quickly 


destroy the trust and goodwill that I have painstakingly earned from long-standing  


relationships in a very small community of pharmaceutical agency creative directors, art 


directors, research scientists, inventors, scholars and editors. And, even worse, it would 


put many significant investments made by my clients in peril. 


 


Infringers routinely attempt to damage my market and the audience it serves. One of the 


exclusive rights that is of paramount importance to me is my exclusive right to create and 


control derivatives, and to stop those who create derivatives of my art. A derivative by an 


infringer is often a fast knock-off without any of the development process of intellectual 


and scientific rigor, and often without any knowledge of what the subject is to begin with. 


 


During the first decade of my career, I was infringed once to my knowledge, and I was 


able to achieve a successful resolution within one week by hiring a lawyer to make a 


phone call and send a letter, but not needing to file a lawsuit. I rather think people were 


more willing to be honest back then, or at least to comply when caught. I was able to 


work in relative peace. 


 


For the last two decades my work has been more widely disseminated through infringing 


activity than by legal publication, even though my work is usually being published 


worldwide in multiple territories on first publication. I find that any image of mine, once 


published, is likely to be widely infringed. It has already been more than a decade since 


the courts recognized the damage to authorial secondary rights in Tasini. And 


reprographic royalty income has, in fact, been lost to visual authors like me for more than 


30 years.  


 


Yet, it is a secondary royalty stream that continues to expand in both value and 


marketshare. The Copyright Clearance Center boasts of returning one billion dollars to 


rightsholders in the last decade, yet it has not returned one dollar to visual artist 


rightsholders embedded within the published works it licenses. Billion dollar commercial 


databases, like LexisNexis, ProQuest, EBSCO, Ovid and other content aggregators  
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engage in the unauthorized licensing of visual art, both within the collective work of the 


article, and some also separate out the individual image for unauthorized licensing. 


 


I have experienced tremendous infringement of my secondary rights in the secondary 


rights market of publishing commerce. I was a plaintiff in a group of medical illustrators 


in a decade-long infringement action against a multibillion-dollar worldwide publishing 


conglomerate who unlawfully extended my first time North American print reproduction 


rights secured for one of its U.S. journals into a systematic unauthorized licensing of my 


works to its 45 international affiliates over the course of two decades. It went undetected 


for many years until the world began to shrink as it became easier to find work on the 


internet.  


 


The grueling experience of being a plaintiff in an infringement action against a large 


corporate entity was a terrible education of the vagaries of our judicial system when it 


comes to defending a copyright. I was naïve enough to think it would be relatively 


straightforward. We had caught them red-handed and we had iron-clad contracts.  But 


that is not how corporate copyright litigation works. 


 


It is not reasonable, not feasible and not realistic for independent creators to find justice 


against giant corporations. We cannot sustain the legal battle. For corporations, litigation 


is part of doing business and they are staffed with entire departments and outside counsel 


as a matter of course. As far as they are concerned, if they are in the wrong, all they need 


to do as their defense is keep you in court until you are ruined. Our lawyers were 


outnumbered and outmatched. Discovery was not “produced,” it was a matter for 


litigation. Irrefutable and undisputed facts were a matter of very expensive procedural 


litigation. The place, timing and nature of depositions costs thousands of dollars to 


“negotiate,” and when we finally traveled to the appointed place at the agreed time, we 


found it canceled upon our arrival. The same happened with arbitration. Twice.  And with 


settlement negotiations.  


 


The drain on time, productivity and procedural runarounds designed to drive up costs all 


took a measurable toll. But, what took a larger toll on all of us, was our first hand  
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exposure through the discovery process of the breathtaking scope of the unauthorized 


monetization of our work through the organized, systematic and sophisticated 


unauthorized secondary licensing market. Discovery revealed additional evidence of the 


same practices by our other publishers. We found tens of thousands of instances of 


separate unauthorized uses of our images. We realized how these mega-corporate, now 


giga-corporate, entities are being built on the backs of American illustrators.  It was 


perhaps the most disheartening experience of my professional life. 


	  
Even though we had partial-contingency fee lawyers our expenses were through the roof. 


The resolution was unsatisfactory, the toll of the litigation was draining, and our legal 


fees alone (not including expenses) approached two million dollars.  


 


Throughout, as one cause of action after another was dismissed by technicality and legal 


maneuvering, we were threatened with countersuit and promises of bankruptcy for their 


recovery of legal fees under §505. We knew their legal fees were probably three times 


more than ours. Perhaps more, since we were always facing down a full phalanx of the 


corporation’s lawyers.  


 


We were bullied, threatened and faced with very real financial insolvency because we 


had dared to enforce our copyrights against massive, blatant, willful systematic 


infringement. It was the very foundation of the explosive-growth “business model” that 


had catapulted this small company into a worldwide licensing entity.  


 


We stuck it out, for ourselves and our profession. I am most proud of the fact that the 


plaintiff group hung together. Our youngest plaintiff had two works infringed, but was in 


the fight for his future career. Our oldest plaintiff was 70 years of age when we started, 


had hundreds of works infringed, and had been deprived of a lifetime of lost licensing 


income. 10 years is a very long time to be in litigation. Yet, it is not unusual, (I now 


know), for corporate copyright litigation to last years, even decades. Children grew up 


and entered college. Three artists were diagnosed with cancer, endured treatment and 


recovered. We had three separate attorneys throughout the course of our litigation; the 


first two passed away from cancer during the course of the case. And still we persevered 


and fought for our rights. Such is the honor we accorded to our personal work created by  
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our hands, mind and spirit. Each of us was a quiet, retiring person – as visual artists often 


are – and each of us were running successful businesses. Yet, their defense attorneys  


insulted us as “greedy,” “gold-digging,” and “misinformed” about copyright and our 


contracts.  


 


We didn’t pick the fight – it picked us. We found the inner strength to protect our work, 


but not without cost. Because of my insight into how my work is infringed, and the 


inability to effectively enforce my contracts and my copyrights, I have largely abandoned 


working for publishers after this event. The contract at that publishing company is now 


work-for-hire, take it or leave it. 


 


We discovered the infringements in the late ‘90s only because of the advent of the 


growing internet. And that has had a deleterious affect on the world’s creators, both in 


lost income from rampant infringement and a decline in civility and respect towards 


creators by the new construct that legal scholars and the Copyright Office refers to as  


“users.” What happened to “readers,” “listeners” and other devotees of culture and 


knowledge? Oddly, they seem to love or covet our work, yet hate the creator as some 


interloper standing between them and their appetites.  


 


It has forced nearly every professional creator I know to assume a war footing in a bid to 


protect their businesses and their self-created property. And we have not found the 


support from our society or our government to provide the necessary honor and 


intellectual support to American creators that the Constitution would intend. Creators 


who protect their work are heaped with derision from legal scholars, “public interest” 


nonprofit advocacy groups, and corporate sharks and their lobbyists and cronies.  They 


know nothing of what it takes to devote a lifetime to the arts and to make an uncertain 


living from them, yet they pride themselves as “experts” on creating one punitive scheme 


after another to compel the divestment of the work of individual, independent creators to 


corporations for the betterment of society (and the enrichment of their clients). 


 


I have found my work isolated from its published article and offered for sale for 


Powerpoint presentations or as stock art by content aggregators who have secured no  
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authorization from me to license my work. These infringements are hidden behind  


expensive subscription walls to which I do not have access (academically-based 


colleagues have recognized my work and alerted me). I am also painfully aware that my 


work is extensively pirated in India and China for use on commercial medical packaging.  


 


Like all medical illustrators, I can upload an image of mine into Google reverse image 


search and find dozens of unauthorized uses on the internet. I am not concerned with fair  


use of my work, or the use of my work on blogs that celebrate or comment on art. But, I 


vehemently object to the widespread infringing use of my work to promote medical 


clinics, vitamin companies, doctors offices, alternative health remedies and blogs, and 


other licensable uses. 


 


However, these widespread infringements on the internet pale in comparison to the 


sustained, lucrative, systematic unauthorized licensing for secondary reprographic uses 


marketed by commercial content aggregators, databases and the Copyright Clearance 


Center. 


 


It is hard to reconcile this tremendous theft of licensing revenue from American visual 


artists that remains unexamined and unchecked with the goals of the Copyright Act. 


 


The sustained authorship of professional authors is not indestructible. In fact, it is 


becoming rather frail. Our rights urgently need to be secured.  


 


2. What are the most significant enforcement challenges for photographers, graphic 


artists, and/or illustrators? 


 


Little can be done to right the current extreme imbalance between author and publisher, 


or author and user if you prefer, but I have three solutions. 


 


1. The right to authorship in the U.S. should be inalienable. It is self-evident 


that work-for-hire for independent contractors deprives an artist of authorship 


in direct contravention of my constitutional right to secure the exclusive rights  
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to my work for limited times. This loss of authorship is compounded by the loss 


of all secondary income created by the ongoing licensing and exploitation of that 


work, including the exclusive right to create derivative works.  Meaningful 


copyright reform would prioritize amending the law to apply work-for-hire only 


to true employees. 


 


2. The length of time to exercise the termination right must be shortened. By 


the time a creator can exercise a termination right he or she has been 


impoverished for three and a half decades while those copyrights have built a 


billion dollar corporation or four. The exercise of the termination right has 


become a grossly unmatched legal fight against a leviathan. No example describes 


this more tragically than Jack Kirby and his inability to exercise his valuable 


termination rights during his own lifetime against the four Marvel and Disney 


Corporations. 
 


3. All statutory remedies should be automatically available to visual artists at 


the moment an artist fixes a creative expression in a tangible form. Statutory 


remedies are the only viable method by which an artist can enforce and defend  


their property right. The substantial deterrent of automatic statutory remedies will 


have a significant effect on the rampant piracy and unauthorized use suffered by 


American visual artists.  


 


 


3. What are the most significant registration challenges for photographers, graphic 


artists, and/or illustrators? 


 


It is self-evident that is fundamentally unreasonable to require registration for 


visual artists as a prerequisite to statutory remedies. Without theses remedies, 


including attorney fees, costs recovery and injunctive relief, visual artists cannot 


adequately enforce their rights. 


 


Most visual artists create exponentially more works than any other genre of creator. And 


although there is a commendable, special group registration solution for photographers,  
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non-photographer visual artists need to be especially vigilant when using the group 


registration system. If the illustrator or fine artist registers a group of works labeled as a 


“collection” or a “compilation” the artist risks a limitation of a single grant of statutory 


remedies for the group, or a fractional grant of statutory remedies for an infringed image 


within the group. 


 


Most artists would reasonably assume that they have “perfected” their copyright by 


timely registration within three months of publication, and have therefore secured 


statutory protections for the lifetime of the copyright. Few know that the Copyright 


Office does not retain most visual art deposits after ten years, and has discarded millions 


of visual art registration deposits.  


 


Even fewer artists know that the already unaffordable $55.00 cost to register a work only 


secures retention of the visual art image record for 10 years, and if the artist wishes 


retention of a published copyright deposit in the Copyright Office for the life of the 


copyright, the artist must pay an additional $540.00. This means the real cost of a 


“perfected” visual art copyright registration is $595.00 per image. 


 


A registration will not keep our work from being “orphaned” under the Copyright Office 


definition of the inability to trace an unmarked image back to its owner. The Copyright 


Office has not created a searchable archive of visual images registered with the Office 


and has asserted that it does not intend to ever do so. Nor is it feasible since the deposits 


are not intact to digitize, despite the Office’s mandate to serve as the recordation and 


depository for the nation’s artistic works. The recommended orphan works legislation 


will effectively nullify the statutory protections of millions of registrations of visual art 


because it is predicated on reliance of searchable image registries even though there are 


none. 


 


Registration for visual artists is too burdensome, unrealistic, costly and fraught with 


potentially fatal technicalities of which many artists are unaware. The Copyright Office 


has long known that most visual artists are unable to afford the time and expense to 


register all their works. The 1976 Copyright Act was revised in part to prevent the  
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loss of rights to American creators by removing burdensome formalities that caused the  


forfeiture of rights, especially by the actions of third parties, like the absence or removal 


of a copyright notice before publication. 


 


Because of this, the true spirit of the Berne Convention prohibition on formalities 


should be honored for U.S. visual artists.  


 


I realize this stands in stark contrast to current policies being pushed that would limit or 


remove artists’ remedies while imposing even more formalities. Such policies favor 


infringers and not artists, and favor the extinguishment of professional authorship in 


exchange for the protection of infringers. 


 


I no longer know the cost of overdue library fees, but when I was in college the fee for an 


overdue book (or never returned book) was quite small. It was to encourage you to go 


ahead and be sure to return the book. The penalty wouldn’t become so overwhelming that 


it might cause you to abandon the idea of returning the book. So, it was a minor penalty, 


no matter how overdue, until it was time to register for the next semester when you could 


not re-enroll unless you returned the book or paid for its replacement if lost. Because it  


had the dramatic hammer of an effective penalty it worked. 


 


If a thief steals a handful of loose candy from a convenience store the thief is charged 


with shoplifting, a very serious crime. If a thief steals more than a $1,000 of anything it is 


a felony. Steal $30, $3,000, $30,000 or $300,000 worth of art usage and the only penalty 


is on the artist, unless statutory remedies are automatic. 


 


 


4. What are the most significant challenges or frustrations for those who wish to make 


legal use of photographs, graphic art works, and/or illustrations? 


 


I have never personally experienced a challenge or frustration in making legal use of 


other visual art. As a professional illustrator I only use other visual art for inspiration, or 


under the doctrine of fair use, or I secure a license from a stock house to incorporate  
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backgrounds or other textures. I shoot my own reference photography. I do not  


appropriate other creators’ works and I do not “remix,” “sample” or “mash-up” other 


creators’ protected works. 


 


 


5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act? 


  


The overdue implementation of the resale royalty, and the designation of that royalty 


as inalienable would certainly make this list. American illustrators wholly support the 


implementation of the resale royalty and filed a detailed report with the Copyright Office 


in 2012: http://www.copyright.gov/docs/resaleroyalty/comments/77fr58175/ASIP_Resale.pdf 


 


The legislative implementation of the federal resale royalty has been in abeyance since 


the U.S. joined Berne in 1983, and that has resulted in a generation of resale royalties lost 


to artists and their heirs in the U.S. and around the world. 


 


It is hard to reconcile this loss with the goals of the Copyright Act. The sale of American 


illustration paintings and drawings is an emerging market attracting sophisticated 


collectors worldwide, and these rights owners deserve to participate in the wealth they 


have created. I have observed first hand the sale of many illustration works I remember  


being created and published by my mentors and peers, including this one where the 


National Geographic Society auctioned part of its 11.5 million image archive at Christie’s 


in New York: http://www.wsj.com/articles/SB10001424127887323330604578145061719900972 


 


In the case of illustrators, painters and photographers, in many instances the original art 


was never sold by the artist, but passed into the hands of publishers, advertisers and 


others through the production process.  


 


American illustration is evocative of a unique type of American artistry and personal 


expression. As more publishing archives are mined for illustrators’ original works of art, 


the market for published illustration originals will continue to grow. Contemporary 


illustrators today are creating the Americana of tomorrow, and some are experiencing the  
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market exchange of the growing value of their original art occurring during their 


lifetimes, and enriching only others. There can be no doubt that the adoption of a federal 


resale royalty regime would further incentivize and protect visual authors. The artists of 


financially productive works would finally share in the equity of the value they have 


created. 


 


I therefore support the Congressman Jerrold Nadler’s American Royalties Too (ART) 


Act of 2015 which calls for the institution of the reciprocal resale royalty in the United 


States, and for the Copyright Office to bring transparency and justice to artists' secondary 


licensing rights. I thank the Copyright Office for recommending this bill to Congress. 


 


 


 


 


 


 


Summary 


Each of the exclusive rights conferred by copyright can be subdivided and each divided 


right has a value. We rely on the divisibility of our exclusive rights to earn our livings. 


Any rights not specifically transferred in a license belong to the artist, including rights to 


uses not yet known or invented.  


 


When the use has value, part of that value belongs to the creator; without the creative 


work the market—and the demand—would not exist. Yet, we experience significant  


difficulty enforcing our rights because of the dramatic imbalance between the individual 


creator and giant publishing enterprises and their cronies. In many cases, revenue streams  


that directly belong to visual artists have been wholly diverted to other parties, and artists 


are foreclosed from the exercise and enjoyment of their rights. 


 


No meaningful copyright reform is possible without seeking solutions to this state of 


affairs in the U.S. today. 
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As Justice Ginsburg wrote in Eldred, 


 


“the economic philosophy behind the Copyright Clause . . . is the 


conviction that encouragement of individual effort by personal gain is 


the best way to advance public welfare through the talents of authors and 


inventors. Accordingly, copyright law celebrates the profit motive, 


recognizing that the incentive to profit from the exploitation of copyrights 


will redound to the public benefit by resulting in the proliferation of 


knowledge . . .” 


 


It is my sincere hope that this Copyright Office will take care to firstly cause no harm to 


visual artists. Secondly, that the Copyright Office will proactively work with visual artists 


to craft policy to protect visual authors and their exclusive rights, and support a 


sustainable environment for professional authorship.  


 


Thank you for issuing the first Notice of Inquiry dedicated to examining copyright and 


visual artists.  


 


Respectfully submitted, 


 
Cynthia Turner, Certified Medical Illustrator 
Alexander & Turner Inc. Medical Illustration Studio 
 
Biography:  
I am a certified medical illustrator and a Fellow of the Association of Medical 


Illustrators. I am an adjunct assistant professor of Biomedical Visualization at University 


of Illinois at Chicago. I am a founding member and board member of the Illustrators’ 


Partnership of America, and a co-founder of the American Society of Illustrators 


Partnership where I serve as co-chair with Brad Holland. 


 


I have been successfully self-employed for 30 years. My work has been published 


throughout the world in biomedical and scientific trade journals, at medical exhibitions  
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and conferences, as well as consumer journals, textbooks and children’s books. My work 


focuses on pathophysiology and drug mechanisms of action for pharmaceutical and 


biotech research for their investor and advertising markets. 


 


My work was selected for inclusion in the juried Art of Medicine exhibition, New York, 


NY and the juried Dream Anatomy exhibition at the National Library of Medicine, 


Bethesda, MD. Johnson & Johnson honored me with a one-man show of The Medical Art 


of Cynthia Turner. I exhibited at the University de Andres Bello Art Gallery and the U.S. 


Embassy in Santiago, Chile and those works were later included in the permanent 


collection of the Universidad Andres Bello Medical School. I was selected for inclusion 


in juried exhibition at the 2011 TEDMED Conference, and selected for inclusion at the 


ASCB Exhibition held at the 2013 American Society for Cell Biology Meeting, New 


Orleans, LA, December 2013. 


 


I am the recipient of numerous illustration awards including being twice bestowed the 


prestigious Ralph Sweet Member’s Choice Best of Show award from the  


Association of Medical Illustrators. I was a 2009 and a 2014 Illustration Finalist in the 


annual International Science & Engineering Visualization Challenge sponsored by the 


journal Science and the National Science Foundation. I won the Gold Award, Editorial 


Cover for Geriatrics Journal from Advanstar Communications; and the Grand 


Aesculapius Award for the highest-scoring ad by doctors’ choice, from Modern Medicine 


Journal. My illustrations have been showcased in Medical Advertising News and profiled 


in Medical Marketing & Media, and also PM360 (Product Management 360) 2012 


Greatest Creators.  


 


Recently, I was the Artist-in-Residence for Varian Surgical Sciences for four years, 


producing several 3' x 4’ limited edition prints for Varian’s Take a Closer 


Look campaign, highlighting Varian’s role in advancing Stereotactic Body Radiation 


Therapies (SBRT) for cancer treatment of previously inoperable cancers.  


 


In 2014, I received the Brödel Award for Excellence in Education, from the Association 


of Medical Illustrators, “for outstanding educational contributions to the profession of 


medical illustration.” 








Thursday July 23, 2015 


Catherine Rowland 
Senior Advisor to the Register of Copyrights U.S. 
Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Rowland and U.S. Copyright Office: 


Thank you for issuing this notice of inquiry as a public process that is open to both domestic and 
foreign commentors. I am writing as a Hong Kong-born Canadian citizen and a visual artist, having 
earned a Bachelor of Fine Arts degree from the University of Michigan, Ann Arbor in 2007. I have 
worked as a graphic designer for a public relations & communications company in Beijing, for a mobile 
games and applications development company in Hong Kong, and am now contracted to a company 
that provides drama theatre & creative workshops for ages 3 to 18, where I create print & digital 
marketing media, as well as visual elements for small stage productions. 


Depending on project or contract agreements, copyright for visual works that I have created for my 
employers is not always retained by me. Being able to retain copyright for my own works, license 
limited rights to each piece, and to protect myself from infringement is no abstract legal issue. Rather, 
it is how I can monetize products in order to make an honest living and help pay my family's bills. 


Regarding your open inquiry, I truly appreciate the opportunity to participate: 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 


When it comes to monetizing visual works, the most significant challenges would be finding buyers 
and setting prices. As with any product, one-of-a-kind or limited items cost more than mass produced 
and mass distributed items. The more a product is readily available the less buyers are willing to pay. 


I expect no challenge in terms of licensing when I make something for myself simply because that 
means I spent the time and effort to work on a piece of artwork. The work I put into it means I 
deserve to hold its copyright. This is regardless of whether or how I monetize it. 


With licensing something to others, the most significant challenge is bargaining power. If my work has 
been copy-and-pasted all over the internet, I may not be able to charge enough to meet material and 
labor costs, let alone make a profit - make a living. 


When I need to obtain a license to use a visual work that I did not create, it is because the artist that 
created it is willing to let me use it. If I want to make money from that visual work, I must negotiate a 
fee because I am buying the use of someone else’s work. If I cannot find the artist or negotiate a fee, I 







have no right to use that work, so I look elsewhere. The search may become tedious but it’s no 
challenge. It’s a matter of integrity as well as pragmatism because I don’t want to be sued. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 


In the case where I need to enforce copyright for a visual work I created, a significant challenge may 
be to find proof that someone stole it and/or used it without my permission. No doubt, if I register a 
visual work that I intend to monetize and/or license out, there’d be an official record. Theoretically, 
that ought to be proof enough, but in reality stolen visual works can easily be appropriated and even 
registered as someone else’s which further complicates enforcement. 


Another challenge is that if I seriously wanted to pursue a copyright infringement, I’d need to have 
enough money to sue the infringers in the first place. 


3. What are the most significant registration challenges for photographers, graphic artists, and or 
illustrators? 


There is the matter of money, time and whether someone else has already registered something so 
similar that it is unclear who created what work first. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  


What is so challenging or frustrating about doing things the legal way? You search for suitable visual 
works you want to find. You find out who holds the copyright, and see if they’re willing to share it. If 
they are, you negotiate a price if money is required for licensing, because sometimes artists like 
myself are willing to share their work without money, so long as they honestly remain credited. And 
so long as we have the opportunity to give our consent. 


If the copyright holder is not able to give you that consent, look elsewhere. Unless they’ve been dead 
for over 70 years. Seriously. I hope I’m right in that it applies to all works published in the United 
States if not globally. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 


Your Orphan Works and Mass Digitization Report, filed June 2015, suggests that the U.S. legislation 
plans to remove the right of artists to hold onto their works if they do not register every design first, 
and essentially pay a protection fee. It also seems to lean towards allowing infringers to profit from 
derivative works if they pay a fee as well, which sounds a lot like bribery. When considering that most 
artists do not start off or become rich, it also comes off as enabling bullying and legalizing theft. 


The term itself, ‘orphan works,’ is problematic. It suggest that the works involved are living children 
and that others with the means to register and pay, in the case of not being able to find their original 
parents, are adopting a child and giving them a new home. It sounds wonderful on paper, but as much 







as many artists do appear to consider their artwork to be their babies, no amount of personification is 
going to turn an artist’s work into a living being. People would not be giving minors a new family; they 
would be seeing someone’s property that they covet, and paying someone else off to steal it, original 
owner be damned. 


I understand it is becoming easier for an artist's work to be appropriated nowadays. This is especially 
evident  through the Internet and steady advances in technology. It makes it seem like there are more 
‘orphan works’ because it is increasingly difficult to trace sources. However, I don't believe that it is 
grounds for issuing this registration act - the act of requiring artists to register and pay for the right of 
ownership for their own creations. Rather, it only enables other interested parties to basically steal 
from certain individuals who are made more vulnerable than before. 


As an artist, I create year round, and there are many artists that are more prolific. Firstly, it is 
impossible to register everything when I cannot count how many things I create in even a year. I don’t 
know what a thief would see as valuable enough to steal, let alone what to register for the sake of 
making money myself, and that’s just me. 


The U.S. Census American Community Survey, which counts all self-identified artists and includes all 
the categories classified by the National Endowment for the Arts (NEA) as artistic occupations, 
counted 2.5 million artists in the United States in 2001. What about artists outside of the United 
States? What would be the amount of server space, manpower and money to setup, maintain and 
constantly update this database of registrations as it exponentially increases? 


I am especially interested in how any changes to the U.S. Copyright Act affect non U.S. citizens and 
influence other countries. For example, I've seen that many Japanese artists who place their artwork 
online have also taken to adding a Japanese or English request that people do not use their works 
unless they ask for and receive permission. But all it takes to create an ‘orphan work’ is for someone 
to create a new post or a reblog while removing source information. Which is a matter of kindness, 
consideration, respect for another human being, and personal integrity.  


However, in the off chance that a person or organization trying to monetise such works is confronted, 
they can simply say they tried to search for the artist - didn’t get their email or a response - and 
ultimately decided to take it because they ‘didn’t know’ theft is wrong. 


Because it is  theft. Whether or not those people are lazy, frustrated, thoughtless, or made a 
deliberate decision. I have, on more than one occasion, found my own artwork on someone else’s 
website. Most memorable was someone who stole visual works from various starting artists and built 
a gallery website claiming that they drew everything themselves. When confronted, the ‘I was this 
young and naive’ argument was introduced, and they then said that they did it - the thievery and lying 
- to make friends. 


This is particularly notable to me, because it is actually a commonly-used story that garners sympathy 
and is difficult to prove either way because it all happens online. Variations have included ‘I’m sorry, I 
didn’t make this website, but my young friend/relative did this, and I will stop them.’ It becomes less 
believable when the website in question also has a shop. Then it amounts to lying, thieving and 







monetizing another’s work without their permission. Still theft. 


In Hong Kong, where I currently live, it's also common to come across pirated visual works printed on 
t-shirts and sold in various stores and even unauthorized street vendors, which cheapens the original 
works as well. Personally, I’ve seen one of my drawings printed onto a cheap mobile phone strap of all 
things. At the time, I was a high school student who shared my own artwork online. 


It's a psychologically crippling feeling to see my work published in this way, without my knowledge 
and therefore without my consent. 


And if for some reason consent isn't enough, there's the matter of being helpless. At the time, I was 
the one who was young and powerless as to how I could possibly pursue the matter. There’s also the 
matter of artists like me trying to earn money to pay for drawing materials and learning to use 
ever-updating graphics programmes on top of just paying bills. There's the matter of whether we can 
even take additional educational courses or degree programmes to improve our skills as artists. To 
improve the visual works that we can offer to others in the future. Please don't let some special 
interest parties who don't want to work or pay for it to step all over our efforts. 


Of course, these challenges can and likely has happen to many U.S. citizens as well, and I have barely 
touched upon visual artists with significantly less access to digital media. However, I sincerely hope 
that how copyright is handled on a national and international level can be carefully and realistically 
considered in good conscience. 


Thank you for your time and consideration. 


 


Best regards, 
Bertha Chiu 








Maria Pallante                                            © 


Register of Copyrights                                            Catherine Koon 


US Copyright Office                                                 www.catherinekoon.com 


101 Independence Ave. S.E.                                  ckoonfineart@gmail.com 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


I am glad I can have this opportunity to explain the importance of my ability to 
keep the copyright on the work I do, and the challenges I already have. 


I have been a visual artist for 35 years.  I worked as a graphic designer, an 
illustrator, a fine artist and a scenic artist for film and TV.  


The work I create for clients, film and TV are owned by the project. However, my 
designs and my creations as a fine artist I want to retain the rights to as the 
images can continued to be used for greeting cards, prints, phone case designs 
etc. I sell my paintings and drawings but keep my rights to my work. 


1) What are the most significant challenges related to monetizing and or 
licensing photographs, graphic artworks and illustrations? 


Well, as I said above, I have signed my rights away as I have worked for hire on 
many projects. I supplied my own tools, workspace, transportation, health 
insurance and daycare, as I’m a single mom.   


 As a fine artist some of my simple line drawings I do can be easily taken off my 
site. I have had them at art shows, and people would photograph them rather 
than buying the work. Putting any design out there means there is a risk of 
someone taking the image for  their own use. 


2) What are the most significant enforcement challenges for photographers, 
graphic artists and/or illustrators? 







It’s having the money for legal fees. However, I understand that it may be 
possible to obtain a lawyer on a contingency fee bases. But at least there would 
be a case. 


From what I understand, the orphan works  legislation  would create a no-fault 
license to infringe . All artists would be finding their works on products  
produced over seas or on sites that use art to print on many products. What 
recourse would the artists have?  Where is the deterrent? 


3) What are the most significant registration challenges for photographers, 
graphic artists and/or illustrators? 


 


I create all my images on my own. I am the designer, author  and executer of  my 
work, and finance it all myself.  Unlike  a movie, or a writer or even a musician 
they have a team behind them.  And it’s not like a job where you get paid a salary  
with pension and health care!!  


We artists are on our own and we have a limited time per day.  Not only am I a 
mom, but my mothers’ care giver. I  still have to market what I make, package it , 
ship it and create new stuff. 


Over the years I have created thousands of illustrations and paintings.  


I can’t imagine a law  that insists that I stop my work,  and register everything 
I’ve done with scans, color checks catalog, with meta data and sent to two offices. 


Where would I have time to make anything? I don’t make enough money as it is 
and all this would be free?! 


It certainly would not discourage the rip off artists from taking anything I 
produce for their own licenses that’s for sure!  


Isn’t the purpose of copyright to have the creator retain the rights so they can 
make money off of the fruits of their labor? Not become a slave. 


4) What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic works, and /or 
illustrations? 


I get inspired by other artists or photos, but I don’t use them. They give me ideas 
that I’ll use or not. I take my own photos and use my own sketches.  I have used 
royalty free images off the internet and then changed them in a painting. 







I respected the copyright law and just never went down that road. 


5) What other issues or challenges should the office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the copyright 
act? 


It should be as easy as putting the copyright c on your work to maintain 
ownership. It shouldn’t be complex and time consuming. 


 


 I am only just learning about the secondary licensing that is taking place in the 
reprographic rights market. I have been unaware of it’s existence and monetary 
potential.  A law should forever protect the artist  and allow ownership of rights 
in the digital licensing and with royalties derived from the secondary licensing. 


I support Congressman Jerrold Nadler’s AMERICAN ROYALTIES TOO (ART) 
ACT of 2015. 


 


Thank you for your time, 


 


 


 


Catherine Koon               © 








Dear Copyright Office:


I am writing to you as a professional illustrator from Hamburg, Germany, since the new copyright 
law currently considered by the U.S. Congress, if enacted, would have a negative impact on the 
business of illustrators, photographers, fine artists and visual artists from all fields worldwide.


As a fulltime-freelance illustrator since 2012 (part-time since 2007) I have always relied on 
acquiring new customers by presenting my work on the internet. I work mainly for book publishers 
and self-publishers, illustrating stories and situations on covers and inside books. I have illustrated 
game cards, concepts for games characters, portraits, and licensed rights of use for my work to 
editorial publications, books, and even a museum show. You can view a sample of my work on my 
website www.mondhase.com .


It is not always easy for me and other artists to negotiate fees that allow us to make a living from 
our work, or to enforce copyright protection of our work. However, current legislation in most 
countries around the world enables us to prove ownership of our work through the simple act of 
publishing it under our name. 


Even so, while the the internet has afforded artists the ability to reach new audiences across the 
planet, it has also served as one of the greatest impediments for an artist’s livelihood. Digitization 
has allowed for an artist’s work to be exponentially shared and therefore almost impossible to exert 
complete control over how it is used. Most of the time our images are utilized simply as decoration 
on social media sites. But just as often our names and copyright information are unlawfully 
removed, rendering our images particularly vulnerable to orphaning and thus appropriation. It is 
almost daily that I read about a fellow artist’s work being monetized by an unscrupulous third party 
with zero profit or credit being afforded the creator.


Right now, the burden of proof is on the infringer who must prove that they have rights of use to an 
image if accused of copyright infringement. But this new proposed legislation, if enacted, would 
transfer the burden of proof onto the creator, who is now required to document proper registration 
of their work if infringed upon; something that almost every creator outside the United States has 
never done, and might not learn to do until it is too late – a tremendous pressure to prove something 
that is already a matter of course. 


This is as if the victim of a crime – for example, a burglary – would first have to prove that they 
have installed cameras and special security devices in their home before they are allowed to press 
charges against the burglar!


Generally, a client will not only commission an illustration from me, but also license exclusive 
rights of use for a specific time, area and purpose. If my work can be assumed „orphaned“ from the 
moment of creation, I can no longer give my client a guarantee that they have the exclusive rights of 
use to it. As a direct result of that, I lose money. 
This in an already competitive field where rates have not kept up with living costs and inflations in 
the past decades.


For the illustrator, copyright law is not an abstract legal issue, but the basis on which our business 
rests. Everything that we create, whether for a client or for our own personal indulgence, becomes 
part of our business inventory. And in the digital era, inventory is more valuable to artists than ever 
before.



http://www.mondhase.com/





The proposed copyright reform would result not only in artists losing their livelihood, but also in 
much fewer visual art being shared publicly by its creators for fear of infringement, which in the 
long run would mean less images being published; and thus diminishing variety and quality of our 
visual culture.


Please reconsider how the 2015 Orphan Works and Mass Digitization Report could have potentially 
disastrous effects on not only the field of illustration, but on the future creation of quality art in the 
public realm.


With best regards
Kristina Gehrmann








July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of inquiry, Copyright Office, Library of Congress 
Copyright Protection of Certain Visual Works (Docket No. 2015-01) 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
 
 I am an adept digital artist who enjoys posting my art online to share an idea 
with others and see what they think of it. Through art. And a very big 
problem with doing that is art theft, which is already rampant throughout the 
online community. With this new Orphan Works act it’s going to make it 
pretty much impossible to keep the work they worked very hard on from 
being stolen and sold for profit by people who wanna profit from other 
peoples work. And that’s not right. Some people make their income this way, 
either for emergency situations or as a full-time job, and they do not need 
someone to come along, steal their work, and make money off it like nothing. 
 
I don’t think that’s how America should work. 
 
I’ll answer your questions to the best of my abilities so hopefully you’ll see 
that this is not what the people want. 
 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  
 







Having someone right-click, hit “Save as…”, repost, and claim ownership on 
digital pieces I’ve worked hours on. Especially when those people make 
money on pieces I do for commissions, or pieces I show to everyone for free. 
It’s so frustrating, especially when your art gets edited, or a new watermark 
on it from the other person. Also, artists being scammed out of work by 
people who abuse PayPal. But that’s another issue. 
 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators?  
 
Being able to copyright your works of art so no one can get away profiting off 
your work. Unfortunately, current copyright law and this act you’re creating 
don’t handle the digital side of copyright very well. Most artists can’t afford 
to copyright every single piece they make, like big companies can. Some are 
lucky if their art can pay all their bills. A lot of artists are freelancers as well, 
so they don’t have a legal time to fight for them everytime someone wants to 
take credit for their work. It’s a major drag. 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  
 
Money and qualification/difficulty applying. 
 
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations?  
 
Finding ways to contact the original artist for permission or payment for use 
of their work, problems using a payment format that doesn’t cater to digital 
art as a means of service (looking at you, PayPal), and the aforementioned 
rampant art theft amongst many online communities. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act?  
 







Remember that as time changes, so too does art and how it’s made and 
distributed, and that there is a whole subset of artists who will suffer 
immensely from this act you’re proposing. A lot of people I know online make 
a livelihood and income out of their work online, and it’s very important that 
they be able to do so without any old Joe Shmoe scrolling along and taking 
credit for their hard work. It’s not fair, and Justice should be fair for everyone. 
 
I know this letter might not be very formal, but that’s because I’m taking to 
you as a peer, a friend even. Please don’t send me and other digital artists 
down the creek without a paddle, we’ll sink. We need to be able to protect 
our work from being stolen, and to be able to create and distribute easily, 
and without concern for our well-being. Please hear me when I say, “Do not 
go through with this act, it’s going to hurt not only a lot of content creators, 
it’s going to hurt an entire medium of how art is made and shared. And it’s 
gonna suck.” 
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THE INTELLECTUAL PROPERTY GROUP 
PROFESSIONAL CORPORATION	  
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James	  Lorin	  Silverberg,	  Esq.	  
Admitted	  Bars	  :	  DC	  NY	  MD	  	  
J.Silverberg@IPGPC.com	  


July 22, 2015 


Submitted By Online Submission Procedure  


Maria A. Pallante  
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave., SE 
Washington, DC 20559-6000  


Response In Behalf of: 


 American Photographic Artists, Inc. (“APA”) 


To 


VISUAL WORKS, Notice of Inquiry 


(80 F.R. 23054) (Docket No. 2015-01) 


Introduction:  


American Photographic Artists (“APA”) thanks the Register and Copyright Office for its 
continued efforts in the research and investigation of obstacles presented to visual artists 
under current copyright law, and the ability of APA members to enforce their rights in, 
and to monetize and license, their work.  


The American Photographic Artists (http://www.apanational.com) is a leading national 
organization run by and for professional photographers. The APA’s culture promotes a 
spirit of mutual cooperation, sharing and support, and APA offers outstanding benefits, 
educational programs, and essential business resources to help its members achieve their 
professional and artistic goals. Recognized for its broad industry reach, the APA 
continues to expand benefits for its members and works to champion the rights of 
photographers and image-makers worldwide. The APA has a core value of advocacy for 
its members, as well as for the benefit of all photographers. The APA is committed to 
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achieving a fair system that provides more opportunity for copyright holders whose rights 
are infringed to vindicate their rights when legal proceedings are required.  


Comments: 


American Photographic Artist members include world-renowned photographers and 
leading photographic professionals whose income is principally generated through the 
rights management of their images. They are among those visual artists who continue to 
experience declining revenues, particularly in the digital space, as new media 
increasingly supplants their financial opportunities in analog and print communication. In 
recent years these challenges have taken on new dimensions as content users have 
become more sophisticated in their understanding of copyright law limitations, and as 
they have become more scientific in their methods of appropriation. In this context, APA 
members continue to struggle with the ease with which their images are accessed and 
copied, the stripping of copyright management information from their work, and the 
inadequacy of takedown remedies. They also continue to struggle with the obstacles 
imposed upon their recovery of remedies, which include prerequisite registration of their 
rights involving cumbersome, time consuming, expensive, and impractical registration 
procedures for what are sometimes large volumes of work. 


APA members look to the copyright law, as a model for their daily business operations, 
and to preserve the income they realize from image production. However, the copyright 
law as it currently functions has itself become the mechanism by which their commercial 
interests are being defeated. The current paradigm in which rights are enforced and 
licensed is one in which legal remedies for theft are legislatively limited and practically 
speaking nominal, or non-existent, in a vast majority of cases. With this, there are a 
variety of other statutory components that, operating together, create a climate conducive 
to infringement and adverse to the enforcement of rights.  APA members find themselves 
working in an environment where an author’s ability to commercialize their rights is 
easily thwarted. This problem is described by APA attorneys and APA members based on 
information gathered through copyright forums that APA has held throughout the United 
States, and is based upon case histories that the attorneys and APA members have 
confronted in the processing of legal claims, and in member efforts to commercially 
exploit their work. 


APA attorneys report that a significant number of infringement cases involving 
commercial infringers involve infringers who have considerable levels of knowledge of 
copyright law, and almost always involve infringers with at least some knowledge of 
copyright law. The offenders also demonstrate sophistication in their appropriation 
methods, and are prepared to run the risk of infringement due to the limited consequences 
they know they face. They are typically emboldened by the challenges the author faces in 
enforcement.  Among commercial users, who provide APA members with the bulk of 
their revenues, sophistication, not lack of education, is frequently the operative factor in 
their infringement.  


Furthermore, consumers or end users, typically exhibit a basic knowledge that images 
cannot be used without permission. They are often quick to assert the limitations of 
copyright law when confronted with a claim. Appropriation in social media is thus 
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rampant, and the problem of enforcement is fomented, as social media users strip 
copyright management information from work, and perpetuate subsequent unauthorized 
uses.  While in the commercial and noncommercial context a total lack of education is 
seldom the actual reason for infringement, education must nevertheless be considered an 
important factor in prevention, and an important means to prevent further erosion of the 
rights-owner’s marketplace.  


The environment is not difficult to understand. The paradigm in which enforcement 
efforts are asserted include provisions for statutory damages, and the ostensible statutory 
ceiling for willful infringement is $150,000; for non-willful infringement $30,000.1  
However, APA attorneys report that the standards for willful infringement are ill defined, 
ranging from “actual knowledge”2 that copyright infringement is occurring, to “reckless 
disregard” of the owner’s rights.3 And the standard for willfulness (not defined in the 
statute but by varying court rulings) is, in any case, hard to meet, and operates as a 
barrier, not as an aid, to recovery in most cases.  The law fails to embrace the fact that 
almost any unlicensed use of contemporary material must necessarily be willful, 
inasmuch as almost any such use, if unlicensed, or not a fair use, must necessarily violate 
someone’s copyright.4  


APA interviewed attorneys also report that for non-willful infringements, statutory 
damage awards tend to be quite low, particularly where infringer profits or applicable 
licensing fees fall below the $30,000 statutory ceiling. Some cases, for example, imply 
that the statutory damages might require a “reasonable relationship” to actual damages.5 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  	  17	  USC	  Section	  504 (c) Statutory Damages.— 
(1) Except as provided by clause (2) of this subsection, the copyright owner may elect, at any time before 
final judgment is rendered, to recover, instead of actual damages and profits, an award of statutory damages 
for all infringements involved in the action, with respect to any one work, for which any one infringer is 
liable individually, or for which any two or more infringers are liable jointly and severally, in a sum of not 
less than $750 or more than $30,000 as the court considers just. For the purposes of this subsection, all the 
parts of a compilation or derivative work constitute one work. 
(2) In a case where the copyright owner sustains the burden of proving, and the court finds, that 
infringement was committed willfully, the court in its discretion may increase the award of statutory 
damages to a sum of not more than $150,000. In a case where the infringer sustains the burden of proving, 
and the court finds, that such infringer was not aware and had no reason to believe that his or her acts 
constituted an infringement of copyright, the court in its discretion may reduce the award of statutory 
damages to a sum of not less than $200. 
	  
2	  	  Yurman	  Design,	  Inc.	  v.	  PAJ,	  Inc.,	  262	  F	  3d	  101,	  112-‐113	  (2d	  Cir.	  2001).	  
	  	  
3	  Island	  Software	  &	  Computer	  Service.,	  Inc.,	  v.	  Microsoft	  Corp,	  413	  F.	  3d	  257,	  264	  (2d	  
Cir.	  2005),	  Microsoft	  Corp	  v.	  Grey	  Computer,	  910	  F.	  Supp.	  1077	  (D.	  MD	  1995).	  
	  
4	  All images fixed in tangible form after March 1989, even if published without copyright 
notice, are protected. Thus the use of any image created in the past 26 years potentially 
infringes someone’s right if used without permission. 
	  
5	  Peer	  International	  Corp	  v.	  Luna	  Records,	  887	  F.	  Supp	  560,	  568	  (S.D.N.Y	  1995);	  RSO	  
Records,	  Inc.	  v.	  Peri,	  596	  F.	  Supp.	  849,	  826,	  (S.D.N.Y.	  1984);	  Dae	  Hon	  video	  Production	  
v.	  San.,	  1990	  WL	  265976	  *7	  (E.D.Va	  June	  1990).	  
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In these cases, awards typically involve small incremental increases over profits realized, 
or licensing fees to be paid. Because there can be only one award of statutory damages 
for all infringements of a work in a single action by any one infringer,6 the law rewards 
infringers with a ceiling if they produce multiple infringements of the same work. Thus, 
some APA members report that despite finding hundreds of infringements of their 
images, they find they are limited to one possible statutory award. In any case, even 
where statutory damages can be awarded, infringement is little more than a zero sum 
game for the infringer. The infringer will go free if un-noticed or not pursued, and it will 
cost the infringer nothing, or little more than the typical fee they would pay were the 
infringed work to have been licensed rather than infringed.  In this context it is not 
difficult to understand the advantage of infringement: why pay, when stealing costs the 
same as licensing if you get caught, and nothing if you don’t? 


Theoretically preserving a solution for the infringed author, the copyright law also 
provides for a recovery of attorneys fees to the prevailing party.7  However, there are 
critical shortcomings to, and challenges with, the application of this provision. Rule 68 of 
the Federal Rules of Civil Procedure8 terminates the rights owner’s ability to recover fees 
in any case in which they do not recover more than a Rule 68 “judgment offer.”9 
Therefore, the availability of attorneys’ fees, even in a case where the rights owner 
prevails, and their work is registered before an infringement, is fictional where a Rule 68 
offer is made, even if the rights owner wins but recovers less than the Rule 68 offer.  


APA attorneys report that Rule 68 is asserted by the prospective defendant in almost all 
infringement settlement efforts to discourage the prospective claim and to minimize 
settlement payments. And because of it, before filing a claim, the rights owner must think 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6	  	  17	  US	  Section	  504(c)(1).	  
	  
7	  17	  U.S.C	  Section	  505.  In any civil action under this title, the court in its discretion may allow the 
recovery of full costs by or against any party other than the United States or an officer thereof. Except as 
otherwise provided by this title, the court may also award a reasonable attorney’s fee to the prevailing party 
as part of the costs. 
	  
8	  Rule 68. Offer of Judgment 
 
(a) Making an Offer; Judgment on an Accepted Offer. At least 14 days before the date set for trial, a party 
defending against a claim may serve on an opposing party an offer to allow judgment on specified terms, 
with the costs then accrued. If, within 14 days after being served, the opposing party serves written notice 
accepting the offer, either party may then file the offer and notice of acceptance, plus proof of service. The 
clerk must then enter judgment. 
(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does not preclude a later offer. 
Evidence of an unaccepted offer is not admissible except in a proceeding to determine costs. 
(c) Offer After Liability is Determined. When one party's liability to another has been determined but the 
extent of liability remains to be determined by further proceedings, the party held liable may make an offer 
of judgment. It must be served within a reasonable time—but at least 14 days—before the date set for a 
hearing to determine the extent of liability. 
(d) Paying Costs After an Unaccepted Offer. If the judgment that the offeree finally 
obtains is not more favorable than the unaccepted offer, the offeree must pay the costs 
incurred after the offer was made. 
	  
9	  Marek v. Chesney, 473 U.S. 1 (1985) 
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long and hard about whether they will be able to pursue the claim, and pay legal fees, 
even if they win; and even if the copyright law permits a fee award, because the 
copyright law provisions for fees may be blocked by Rule 68 in actual practice. 
Frequently these Rule 68 offers will be made early in a case, before the rights owner 
performs discovery and becomes aware of the scope of use, the revenues generated, and 
their potential recovery. This forces the rights owner to make a decision about settlement 
in the dark over whether they will recover more and preserve their rights to fees, or less, 
finding themselves obligated for attorneys fees even if they win their case. A simple 
statutory revision could provide a remedy by making attorneys fees available under 
Section 505, but not as part of the “costs” that fall under the rubric of Rule 68.  


Additionally, there is a critical imbalance in the application of the attorneys’ fees 
provision. On the one hand, it is available to rights owners only where their work is 
registered prior to infringement, while it is available to any defendant who prevails 
without precondition. Rights owners are thus entitled to no fees if they are unregistered at 
the time of infringement (or within safe harbor time frames) in the same case in which the 
prevailing defendant will be compensated should they prevail.  This means that rights 
owners who are subject to considerable limitations on recoverable damages, must now 
litigate under the threat that attorneys fees will not be recovered and, in fact, under the 
threat that fees may be awarded against them should their claims fail.  The typical 
paradigm for the pursuit of a copyright claim is therefore one in which there will be low 
reward and extremely high risks, at a possibly substantial cost. 


Infringers are poised and ready to capitalize on the statutory challenges to rights owners. 
So much so, copyright infringement has itself become its own form of art.  Operating in a 
context of little consequence for their infringement, infringers are now aided by the 
provisions of the DMCA.10 These immunize ISPs from infringement in the first instance 
of infringement, and also from the responsibility of disclosing infringers absent a 
subpoena.  The DMCA’s immunity provisions have now spawned a new genre of 
electronic publication. These include websites, and electronic magazines, that are 
depending almost entirely on user-generated content (UGC). As a result of their 
immunity, web hosts, including media publications, now specifically structure entire on-
line publications around user-generated-content for which they assert they have no legal 
liability. Further, APA attorneys report in recurring cases that content is frequently 
presented as UGC when in fact the ISP’s own representatives are found to be falsely 
posing as “anonymous” contributors. An analogous model is used for social media hosts 
and sites relying largely on UGC. A large industry has been spawned by DMCA 
immunity and anonymity for UGC providers. These providers increasingly include 
commercial content users as well as consumers. 


In dealing with the DMCA immunity provisions the rights owner’s paradigm for 
enforcement includes not only low reward, and high risk, but the additional cost to unveil 
the identity of the infringing content providers, who are anonymous or who use fictitious 
names. APA attorneys report that in many instances the ISP merely reports that the 
identity of the posting party is unknown. APA attorneys indicate that in more than half of 
the cases of on line infringement involving an ISP, the internet service provider or web 
host simply asserts their immunity and refuses to even disclose the identity of the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10	  17	  U.S.C.	  Section	  512.	  
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provider of the user generated content. Confronted with a low reward, high risk scenario 
before they start, the rights owner’s recourse is essentially to file a claim, obtain a 
subpoena, and litigate to obtain the identity of the content provider (if it is even 
discernable), simply in order to contact them.11 Further, many APA attorneys and 
members report that the infringer’s concern over infringement is so low that many ISPs 
and even identified infringers simply ignore the rights owner’s claim. Thus, the limited 
rewards do not often justify the involvement of counsel and the possibly unreimbursed 
cost of seeking the infringer’s identity. 


In non-statutory damage cases, (which due to lack of timely registration necessarily also 
involve no attorney fee award for the rights owner), the rights owner is limited to a 
recovery of “profits” and “actual damages.” The availability of injunctive relief has been 
substantially narrowed by court decisions in recent years following the decision in eBay v 
MercExchange, LLC.12 Within the paradigm for enforcement this functionally means that 
the infringer, if caught, and if pursued, will only forfeit their “net gain.” That is, if they 
are caught and pursued, they will merely be required to give up their net “profit” after 
retaining their expenses.13 


APA attorneys report that in profits-based cases, the end result is typically one yielding at 
least some benefit to the infringer. The infringer typically retains their gross revenues, 
deducts their direct and indirect costs, and enjoys the benefit of paying for overhead and 
other expenses. They are then required to remit only their “net profit.” As a practical 
matter, small margins in mass markets mean small recoveries, and mass retailers 
diversify their inventory as a means of limiting infringement exposure.  Large amounts of 
revenue are not usually attributable to single images or the designs in which they are 
included, and risks are spread among numerous appropriations. The larger margins in 
small markets yield similarly small recoveries due to lower volumes.  Rights owners also 
confront the challenge of print-to-order technology for giclees, and posters, for print-to-
order apparel, personal items, and home décor items. In many cases they confront 
hundreds of items that might advertise their images, with the prospect of limited 
recoveries because few articles of any one item are sold. The ability to monetize their 
rights is eroded by a large number of sources and none of them give rise to a beneficial 
remedy. Rights owners also report that they frequently confront the challenge of short-
time image postings in commercial sites that may be removed and go undiscovered.  
Again, isolated infringements become lost revenue sources. 


In all of these cases the infringers are incentivized to infringe, as they retain benefits from 
their gross sales, and merely give up their net gain, at no net cost to themselves. In cases 
where actual damages include a license fee,14 their exposure is limited to the license fee 


	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11	  17	  U.S.C.	  Section	  512(h).	  


12 See, eBay, Inc. v. MercExchange, LLC, 547 U.S. 388 (2006) and its progeny.  


13  Sheldon v. Metro Goldwyn Pictures Corp., 106 F. 2d 45 (2d Cir. 1939) aff’d, 309 U.S. 
390 (1940); ZZ Top v. Chrysler Corp., 70 F.Supp. 2d 1167,1168 (W.D. Wash. 1999). 
	  
14	  	  See,	  On Davis v. The Gap, Inc., 246 F.3d 152 (2d Cir. 2001). 
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that would ordinarily be paid. However payment of this fee is frequently refused or 
negotiated into a reduction due to the legal cost associated with obtaining it. Thus, 
infringers are paying lower fees than licensees in arms-length transactions. 


“Apportionment” doctrines are of further aid to the infringer, who may apportion and 
reduce these net profits, or license fees, based on non-infringing factors.15 Thus, artful 
infringers include multiple images in their infringing material, with the intentional 
objective of further limiting their damage exposure through apportionment for any one 
particular work if the infringement is found. APA attorneys report that “apportionment” 
defenses are routinely asserted and that there are numerous cases where the additional 
works upon which “apportionment” is to be based are themselves found to be infringing. 
Thus while, enforcement efforts with regard to both registered and unregistered works 
confront formidable, if not daunting, obstacles, the unavailability of statutory damages 
and attorneys for unregistered works eviscerates the plausibility of a claim in most cases 
where there are not substantial recoverable profits or sizeable recoverable licensing fees, 
i.e, where the financial benefit is not worthwhile, and where it is fractionalized.  


The publishing industry is increasingly international in scope, and publishing businesses 
commonly provide content digitally from countries throughout the world. Therefore 
rights owners report that they are confronted with the additional problem of pursuing 
infringement claims affecting U.S. audiences that appear to be originating in other 
nations. APA attorneys and members report that a significant component of copyright 
claims, particularly Internet based claims, must also address extraterritorial infringement, 
or infringement claims against, or arising with, foreign publishers. Although many of 
these “foreign” publishers also have domestic affiliates, their publications are 
intentionally structured to deliver content from non-domestic sources. As a result, 
“foreign” publishers are used to circumvent unauthorized uses directed to domestic (U.S.) 
audiences. An ever-increasing number of infringements bearing images also involve the 
distribution of tangible items that are sourced from over-seas. Frequently these are from 
companies related to a domestic publisher or domestic enterprise to which otherwise 
recoverable monies are funneled, thereby reducing the remedies available to the rights 
owner domestically.  The overseas companies are generally not subject to the jurisdiction 
of U.S. courts. As a result, publishing groups with a domestic presence are escaping 
infringement remedies within the United States by utilizing foreign entities to launch the 
distribution of infringing content. Rights owners are then faced with the pursuit of claims 
in foreign countries; a challenge with which they are ill equipped to deal. Nothing about 
this scenario is accidental. There is simply an awareness of copyright remedy limitations 
on a legal and practical basis, which prospective infringers easily exploit. 


In light of the enforcement paradigm in which copyrights functionally live, infringers 
must logically question the need to engage in licensing. They can structure their 
publications with UGC, they can enjoy immunity, they can surreptitiously participate in 
publication with anonymity, they can aggregate content from different sources and argue 
apportionment, they can use newly published material that has a lower likelihood of 
registration. If caught, they can retain financial benefits, cut off attorneys’ fees with Rule 
68 offers, and run up costs for the rights owner. The consequence of incurring liability is 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	  
15 See, e.g., Hamel America, Inc. v. GFI, 193 F.3d 92,105 (2d Cir. 1999). 
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to typically retain financial benefits, or to pay no more than they would if they did not get 
caught, and that is assuming the rights owner even pursues the matter. So today infringers 
are operating within a system that financially de-incentivizes licensing and that 
encourages appropriation. Understandably, they are establishing publishing and 
distribution models that exploit the limitations on rights control. They have easy access to 
content, and little financial incentive to pay for it.  One need not look far to see why 
licensing models are broken and why rights-based revenue is declining.  Many APA 
members report that they have found hundreds, and in some instances thousands, of uses 
of their work in the digital space by unauthorized parties throughout the world against 
whom they have little or no practical recourse, due to the limitations they confront in 
enforcement. 


In summary, APA attorneys and members report that the statutory difficulties with 
enforcement, procedurally, and substantively, and the statutory impediments to remedies 
in the existing system are drivers, not bystanders, in the breakdown of licensing 
capabilities and the ability to monetize their rights. The problem is owing to not one, but 
to various components of the copyright law, and the manner in which the various 
components interact. The overarching answer is that photographic artists cannot monetize 
their rights, unless the users of their materials have a legally enforceable reason to pay. 
This requires the reworking of the system at least to the point that the available damage 
remedies are, if not increased, preserved. Towards this end, APA strongly endorses that 
statutory damages and attorneys’ fees should be available without registration. Under 
Title 17, Section 505, attorneys’ fees must also be preserved despite F.R.C.P., Rule 68, 
and they must be awardable under Section 505 without regard to “costs.” Publishers who 
utilize UGC must become answerable for it. Immunity for on-line infringement must be 
limited, and disclosure of infringers must be automatic, and mandatory, without the need 
for a subpoena.  The removal and stripping of CMI must itself, without other factors 
introduced by Section 1202(b), be impermissible so as to aid prospective licensees who 
are interested in licensing compliance, and so as to prevent the orphaning of works.  
Vicarious liability remedies must be available against the domestic representatives of 
“foreign” offenders that operate as straw men in infringing publications.   


APA is in the forefront of marketplace based initiatives to help resolve the challenges that 
their members confront with voluntary rights licensing, and is a founding member of the 
American Society for Collective Rights Licensing, Incorporated (“ASCRL”). The 
purpose of ASCRL is to engage in collective rights management and distribution for 
authors and to protect and represent authors and rights owners in collective licensing and 
extended collective licensing scenarios with the purpose of distributing substantially all 
of the funds to the authors for whom the fees are paid.  ASCRL hopes to utilize the PLUS 
Registry and other image identifiers in order to facilitate licensing and for the purposes of 
making distributions. APA strongly endorses ASCRL with the belief that collective 
licensing, with appropriate controls, may provide additional revenue streams for APA 
members, and other visual content creators, while at the same time providing simple 
content access solutions for content users. Further, APA believes that with the use of 
today’s technology, collective licensing might operate to substantially supplement author 
income and that collective licensing opportunities, with appropriate restrictions, provide 
authors with greater financial potential than they currently enjoy under the current 
copyright scheme; a scheme in which the control they retain over their work becomes 
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increasingly illusory as it succumbs to infringers with whom they are ill equipped to deal.  
However, while APA supports ASCRL’s objective, to provide a seamless system of easy 
licensing for prospective content users, the paradigm in which copyright functions must 
be one in which there is real cost to infringement, and where the advantage of licensing is 
more attractive to the user than the cost or advantage of infringement. Absent that, the 
incentive to use a content licensing system will not be maximized, no matter how simple, 
affordable, or fair it may be. 


Conclusion:  


APA greatly appreciates the Copyright Office’s request to submit comments on the 
challenges that their members confront in licensing and in monetizing their work. 
Towards that end, the APA has participated with other visual art organizations in 
discussions these important subjects. Those organizations include Graphic Artists Guild 
(GAG), Professional Photographers of America (PPA), Digital Media Licensing 
Association, and National Press Photographers Association (NPPA). APA appreciates the 
opportunity to work with the Copyright Office and these distinguished associations to 
achieve a fair system that provides more opportunity for copyright holders whose rights 
are infringed and who might seek to vindicate their rights in a court of law.  


 


Respectfully Submitted, 


 


James Lorin Silverberg 
Legal Counsel 
American Photographic Artists, Inc. 
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July 19, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave SE 
Washington DC, 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
My name is Jennifer Lynn “Jenni Fae” Weaver. I am a professional artist, only recently have 
graduated from Rocky Mountain College of Art and Design (Denver, CO) in 2012 with a 
Bachelor’s Degree in Fine Arts - Painting. Since the time I have graduated I have been working 
hard in my industry to build a legitimate career off of my artwork. It has come to my attention 
now that the copyrights that protect my work and help me market the things I create are now in 
jeopardy. If my work can be taken by the public and corporations to be sold for profit, without 
any compensation to me, then what this means for me is the hope and possibility for me to build 
a career off of my own hard work, ideas, creations, etc., is potentially futile. This goes even 
further. As an individual who went to college for art, I, like millions of other American students, 
owe the federal government thousands of dollars in student loans that I will likely be paying off 
for many years to come. If I cannot build a substantial career with the degree I worked so hard 
for, because of my copyrights being taken from me and thus being unable to earn as much 
money as I should be able to off of my work, then all my years studying and earning that degree 
will have been for nothing, and I could possibly never have a career in art to help pay off all 
those student loans. This looming potential state of my future is very disheartening. Art is 
already a challenging career choice, with currently having rights over my work protecting what I 
create. If everything I create can be basically stolen from me, then that means all of my 
“inventory,” or “merchandise” is being stolen from me. It is not any different than having physical 
items stolen from a retailer which affects its financial state. Everything that I make that I can 
make money off of will be taken from me and decrease the value of what I can earn. 



http://www.veiledangelart.com/





 
Now that I have given my introduction on this matter, I would like to take the time to answer your 
questions you have proposed on this matter. 
 
1. What are the most significant challenges related to monetizing and/or licensing  
photographs, graphic artworks, and/or illustrations? 
 
It is presently challenging to license artworks to outside entities and companies because many 
of these entities/companies want to require of the artist to sign away their rights to use the 
artwork for profit. So an artist can be hired to create an artwork but is faced with potentially not 
being able to use their own creation for any future profit or marketing for themselves. I can 
understand why some entities/companies would desire this though, which is why it is important 
for artists to place additional licensing fees on top of the commission fee. This helps 
compensate the artist since they will only be able to earn a flat, one-time commission fee from 
creating the artwork and will no longer be able to make any additional money off of that creation 
into the future, at least depending on the terms. Perhaps the licensing could include the artist 
would be guaranteed a steady percentage of income from the entity/company from the profits 
they make using the artwork. There are so many factors that really could be involved. The 
additional licensing fee may still not cover the potential of money that creation could make for 
the artist, but it at least provides some compensation.  
 
If artworks can be allowed to just be used by outside entities and companies without being 
licensed by and compensated to the artist, then the artist could lose out of thousands of dollars, 
a very substantial income that could severely hurt the artist financially. The artist could even be 
faced with being put completely out of business. 
 
2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
 
The so-called revised Orphan Works act is definitely by far the most significant enforcement 
challenge I have ever faced as an artist. If anything, Congress should be fighting to strengthen 
the rights of artists as there are already countless amounts of companies, organizations, and 
individuals infringing upon the rights of artists and earning a profit off of another’s intellectual 
property without providing compensation. Big internet companies are already earning a huge 
revenue and are looking to earn even more by taking away from artists. How can we as artists 
who are just trying to earn an honest living, as honest, hard-working American citizens, compete 
with huge corporations who are doing the exact opposite? Because they already have so much 
money they can afford the lawyers to try and find a way to manipulate the legal system into 
taking revenue from artists, many of whom are struggling financially and do not have the 
resources or funds to hire lawyers to fight their battles. It is literally a case of the rich trying to 
take from the poor, or in this case, those who are not financial corporate giants. 
 







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 
 
It is already very expensive being a single person trying to get her own business off the ground. 
I have already invested in copyright registrations, with just getting my own business registered 
in the state of Colorado, and investing money into all kinds of other things to help build revenue, 
like paying for advertisements, paying for printings of my own works, establishing a website with 
an online eCommerce store, just to name a few. If I have to invest even more money just in 
trying to protect my work from being stolen, then it would make my financial status even more 
difficult. My property should already be considered legally mine as a right, as an American 
citizen. Why should I have to pay additional fees just so some huge rich company, or some 
dishonest individual wanting to cut corners, can’t just take what is rightfully my own property? 
That is like a retailer having to pay extra fees just so people aren’t allowed to walk in and steal 
their merchandise right off the shelves. When put in that perspective it seems pretty ridiculous. 
Well that fact that I’d have to pay to keep people from stealing what is mine is very ridiculous. 
 
4. What are the most significant challenges or frustrations for those who wish to make  
legal use of photographs, graphic art works, and/or illustrations? 
 
It seems like the most significant challenge or frustration for those who wish the make legal use 
of photographs, artworks, etc., is coming directly from the corporations backing the new 
copyright law. They are they ones frustrated that they can’t just take artists works and make a 
profit for themselves off of it. They can’t afford to obtain the proper licenses from the artists so 
they are trying to find a loophole, by forcing the artists to pay all this money which they likely 
can’t afford in investing to prevent thieves from taking their work, which means the artists likely 
will not get their works registered and the corporations can go ahead and steal from the artists. 
The very fact that such a law could potentially be passed just baffles me, that this country I was 
raised in would actually legalize a form of theft.  
 
I personally do not mind if another artist wants to use certain images of mine for references, or 
for inspiration, or for practicing their own skills at art by using my images simply as a reference. 
Even certain people who are close friends and family I will allow for them to use certain images 
free of charge, but that is solely at my own discretion. What I do not allow is for someone to take 
what is mine and in turn use it for profit. If it frustrates someone else that they can’t have what is 
legally and rightfully mine, then that is their problem. But in this case, it has become my problem 
because those who are frustrated that they can’t just take what is mine are trying to force the 
hand of the law to allow them to take what is mine. This cannot be the future of America. 
America is fighting as a whole to move forward. If the new copyright act is passed then it is only 
going to set the country backwards and negatively affect not only the economy, but thousands 
of American families who rely on the income provided from their own creative works. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 







 
The supposed rumor of giant registries circulating through the internet which are basically 
databases of creative material, be it illustrations, graphic artworks, photographs, etc., should be 
limited to the current smaller sites that offer free-royalties on such works, submitted at the 
discretion of the artist. There are certain websites that already do this, like Shutterstock.com, or 
Dreamstime.com, for example. These sites have willing contributors, who make earnings from 
submitting their works to be marketed as royalty-free images. Internet companies should only be 
allowed to market artists’ works in this sense because they are in turn delivering a profit to the 
rightful owners of the works. The internet companies and corporations who are backing the new 
copyright law are basically doing what these royalty-free image websites are doing but minus 
delivering any profits to the rightful owners of the images. The proposed giant registries making 
artists’ works accessible to the public for free should never come to fruition.  
 
 
 
I want to thank you very much for taking the time to read my letter and hear my voice. While I 
am not well-versed in legal etiquette, I am an individual, and an American artist, trying very hard 
to pursue my life-long dream from childhood of making a living as an artist, and have tried to 
present to you my honest thoughts and opinions on this legal matter. Many of these questions 
proposed are challenging ones but I hope you can find the answers I have provided as 
sufficient. Please protect my rights and the rights of other artists to build our careers and to earn 
an honest living selling and marketing our works. Please fight to protect the rights of us small 
business owners who are trying to use our own innovative and creative ideas to promote a 
lucrative and successful business. The futures of so many artists are in your hands. Please 
make the right decisions for us all. 
 
Sincerely, 


 
Jennifer Lynn Weaver  
“Jenni Fae” 
VeiledAngel Art, LLC. 
Golden, Colorado 
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Hello, 


My name is Josh Figueroa and I am freelance illustrator who is writing to you to address an 
alarming issue about to face all artists in the United States. The alarming issue is the passage 
of new copyright laws that seek to undermine the concept of authorship and creators who create 
a work(s) of art. I use the term undermine in the kindest way possible as what will occur should 
these new copyright laws pass will be nothing short of a maelstrom of plagiarism and artists and 
creators will not be allowed to legally to protect their original creations. 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


Artists oftentimes do not have the financial ability to formally copyright their own artwork and 
oftentimes undermine themselves since we do not know fair market rates to charge the client. 
On a more personal note, people hiring artists do not take us seriously and think that what we 
do should be undervalued and underpaid. The lack of respect is daunting and frankly insulting.  


2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators?  


The most significant enforcement challenges lie outside of the United States but also from within 
because artists do not have the financial backing to take potential infringers of their copyright to 
task via legal means in a courtroom. Also, individuals & companies in countries outside of the 
United States have frequently plagiarized existing copyrighted artwork and continue to do so for 
their own personal financial benefit without any repercussions mostly due to lax or weak 
copyright laws in their own countries which limits artists creating original work in the United 
States to protect their works of art abroad. 


3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?  


The most significant challenges are the high fees involved to copyright every single work of art 
or its derivative or altered version. Second would be the ease of registration since most artists I 
know, including myself, do not put their personal work of art online due to fear of plagiarism. 
There is no way to protect yourself currently unless you can defend ownership of your idea 
through an official document showing your  ownership of said copyright and or trademark. 


4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations?  


That they cannot do so without paying the author and rightfully so since they had no use in the 
creation of the work of art and therefore should have to pay the author to use his/her creation(s). 
I do not know a single person who happily works for free and in matter of fact lawyers or doctors 
are allowed to charge high rates not only for their expertise but also for the knowledge they 
have acquired. The same is true of musicians and writers. 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  


Artist’s rights need to be upheld in the United States if people want to enjoy creative, original 
works of art in all forms of media. Allowing for laws that undermine creators will effectively scare 







many of us and stifle creative, artistic, original works of art because it will send the message that 
all of must register every single piece of artwork.-Even minor changes that we may need to 
make after the work of art is created and finalized. This is physically impossible as artists do not 
have the time or monetary income to do so and robs all creators of freedom that we once 
enjoyed which is if you are an artist/creator of a work of art: you automatically retain all rights 
associated with said work of art until you sign the rights away. Passing laws like the Orphan Act 
or other laws crafted by large corporations will directly undermine every artist in the United 
States and allow for people who have nothing to do with a work of art created by an artist to be 
plagiarize it to their financial content. The very same artist will  then be financially undermined 
out of authorship, hard work put in and credit.This means going forward he/she won’t be able to 
make a decent living since corporations will be able to lower his worth. Corporations will be able 
to throw legal backing behind anything they want to steal and monetize thereby undermining the 
entire concept of authorship. Making a small change to my art doesn’t make the person making 
that small change the author! This is the type of plagiarism that will occur and will also lead to 
other forms of art such as music and literature to therefore be affected since they are also 
concerned with authorship. 


  
6. What are the most significant challenges artists would face if these new copyright 
proposals become law? 


 
If these new copyright laws become law, plagiarism cases will fill up courtrooms since artist 
rights will be undermined all over America. The people doing the plagiarizing will be able to steal 
all they want and not face legal or moral repercussions. Also, the concept of freedom and 
authorship to artists everywhere will be destroyed as we will not be able to showcase our work 
online or otherwise for fear it will be plagiarized or stolen by corporations or individuals for their 
own financial gain. The importance of upholding older copyright laws for the foreseeable future 
will prevent authorship of a work of art from being undermined and leaving the rights to a work 
of art with where it belongs. – With the author and creator of a work of art. 
 
I thank you for your valuable time and for hearing me out in this matter and I look forward to 
hearing your thoughts on the matter. I have faith that you will side with artists and creators 
everywhere by upholding the current copyright laws and forgoing the passing of the newer, 
more archaic and illegal propositions from passing into law. 
 
Respectfully, 
 
Josh Figueroa 
http://www.fig-studios.com 
 
 



http://www.fig-studios.com/






July 22, 2015


To: Maria Pallante Register of Copyrights U.S. Copyright Office
101 Independence Ave. S.E. Washington, DC 20559-6000


Re: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection for Certain
Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante & U.S. Copyright Office Staff:


My name is Kim Niles. I am a 48 year old, full-time artist and owner “KiniArt”, my artist aka 
and the name of my business registered in WA state.  I have been making and selling my art 
online since the late 1990's.  I have been focused exclusively on drawing and painting my 
own very unique style of cartoon animals, with primary focus on dog breeds and with an 
emphasis on terrier breeds since February 2004.  I have made my KiniArt company my sole 
employment since August of 2005.  Through KiniArt, I sell my original artworks, art prints, and 
printed on a wide variety of products through many print-on-demand companies such as 
Cafepress.com and Zazzle.com. I also license my artworks to companies for use on their 
products under the “KiniArt” brand label.  


Under the current laws, according to the attorney hired to represent me in a past infringement 
issue in which a major American department store used a nearly exact derivative version of 
one of my Westie (West Highland Terrier) dog art illustrations on their store-brand pajamas 
without a license of any kind,  my KiniArt Westie Terriers” are so synonymous with the KiniArt 
brand that they are protected by both copyright and trade dress rights.   And yet, because 
they are so popular, they are my most infringed upon works.  When I first began drawing 
them in early 2004, I knew nothing about formally registering my work.  I am a very prolific 
artist, and after the department store infringement (undisputed and now long since settled), 
thanks to my attorney, I learned how to register my works online before they're offered for 
sale anywhere.  My attorney advised me at the time, not to worry about registering older 
works since there were years of them. She said I should wait to register the older works 
if/when they are infringed upon but register the newer works on a regular basis. This is what I 
have done since then (2010).  The only way I can afford to register my works on an ongoing 
basis is to list them as collections of works – and I currently try to do this every 4-6 weeks or 
so  – Listing them for example as “2015 KiniArt Works of MAY 15 through JUNE 30”.


I already battle constant infringements of my work in the USA, Canada, the UK, Brazil, China, 
and other countries.  My KiniArt collectors bring the majority of infringements to my attention 
on a nearly monthly basis because they're either exact copies or they're barely different 







derivatives because the infringing party wants to keep that “KiniArt” style in the artwork 
because that is precisely why it sells so well – so it's still recognizable as KiniArt.  
Infringements are the only downside of my business. There is often little to nothing that I can 
do against the foreign infringements, such as the shopping mall in Brazil who has repeatedly 
helped themselves to exact copies of my works for their products.  However, the US, the law 
has always had my back on such matters – where if my customers bring it to my attention 
because they recognize it AS a KiniArt image, it's infringement because as the artist, only I 
have the right to make derivatives or to license that right to others.  If you make the proposed 
changes to this country's copyright laws, you will essentially be making it legal for others use 
my art  - an image and recognizable style that came from my years of countless hours of 
work - without my permission, without crediting me as the original artist, and without a 
license/compensation.  


Such changes will be the death of my company because it will grant permission to others to 
make very small changes to my works and list them for sale in the same markets in which I 
sell – The original art markets, art prints, print-on-demand gifts, children's books, and art 
licensing.  I have no doubt the proposed changes to the law will find me competing against 
what are essentially my own unique artworks (they'll claim are “derivatives”) – and as I've 
been out of the job market running my own company for over 10 years, this will see me 
applying for employment at the likes of Walmart because I won't be able to compete against a 
flood of KiniArt derivatives in any of the markets I depend on for my livelihood.


Please consider me – and others like me – when you consider these changes to the current 
copyright laws regarding automatically orphaning artists' early/unregistered works, allowing 
others to make derivatives without licensing that right from the artist, and the ability for 
individual artists to register their works as small collections on a monthly or bi-monthly basis.


Sincerely,


Kim Niles, aka KiniArt
www.KiniArt.com
Studio #: 360.499.6545
Cell #:  509.307.4083
2926 Schattig Ln.
Oak Harbor, WA 98277
USA
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LIBRARY OF CONGRESS  


Copyright Office  [Docket No. 2015–01]  


Copyright Protection for Certain Visual Works  


Notice of Inquiry - Comments Submitted by PLUS Coalition, Inc. by electronic filing  


 


Re: Federal Register / Vol. 80, No. 79 / Friday, April 24, 2015 / Notices 


 


The non-profit PLUS Coalition thanks the Copyright Office for the opportunity to offer our opinions 


and suggestions. For more information about the PLUS Coalition, see www.PLUS.org. 


 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or  illustrations? 


 


Market forces present the single most significant challenge, but commentary on market forces 


serves no purpose in this context.  The next most significant challenge is the inability to connect to 


the marketplace in a meaningful, efficient, sustainable manner.  This challenge arises in part from 


the lack of a robust, persistent link between visual works and their copyright owners.  Books, 


music, motion pictures, and the majority of products throughout the world are linked to production 


information through the use of identifiers, databases and technology. This allows for the 


automation and efficiencies necessary to managing and exchanging product information at scale, 


across global networks, and across the global marketplace. Until this challenge is solved, copyright 


owners in visual works will continue to struggle. The PLUS Coalition was founded to allow all 


stakeholders to collaborate in addressing the challenge of identifying visual works on a global scale. 


 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators? 


 


The PLUS Coalition is a neutral organization serving the shared interests of all communities in 


creating, distributing, using or preserving visual works.  We do not engage in enforcement 


activities.  However, we understand from our visual artist members that one of their greatest 


enforcement challenges arises from a present inability to ensure that any person or machine 


encountering a visual work has ready access to rights information sufficient to allow the work to be 


identified, and sufficient to facilitate an informed decision regarding the display, reproduction and 


distribution of the work.  For this reason and others, the PLUS Coalition developed an image rights 


language to allow for global communication of image rights information between people and 


machines, and is currently developing a non-profit image rights registry paired with a hub designed 


to connect all registries and databases worldwide. 


 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators? 


 


The PLUS Coalition is a global organization and works closely with government agencies in all 


countries.  Throughout our twelve year collaboration with the US Copyright Office, we have 


encouraged the Office to make an API available to PLUS and others, permitting (a) submission of 


copyright registrations, and (b) queries of the public information stored in the Office’s database.  


We are confident that the availability of such an API will spur innovation in the private sector and 


will ultimately result in (a) a simple, fast and easy registration process for the benefit of the public,  
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PLUS Coalition   2797 East Foothill Blvd., Suite 120, Pasadena, California 91107   USA   866.669.7587  626.405.8100   www.useplus.org 


 


and (b) improved access to public information held by the Office.  We further suggest that the 


Office should: 


 


(a) Permit the use of a single registration form for the registration of published and unpublished 


images, provided that the publication status of the works is identified. 


(b) With regard to published works, permit the use of a single registration application to 


register a group of works first published in different calendar years, provided that the 


publication dates are identified. 


(c) Provide a subscription process whereby registrants pay an annual subscription fee in order 


to register works in bulk on an ongoing basis, without paying a fee for each submission. 


(d) Permit registrants to amend their registrations in the event that published works are 


mistakenly registered as unpublished. 


(e) Provide guidance to the public to assist laypersons with the determination of publication 


status for visual works. 


(f) Amend the registration form to allow registrants to indicate that publication dates are 


approximate rather than precise. 


(g) Amend the registration form to permit and encourage the use of globally unique identifiers 


for people, businesses and visual works. Allow the public to perform a lookup of these 


identifiers in order to determine the most current, accurate contact information for people 


and businesses, and in order to access rich metadata for visual works, supplementing the 


data available in the Office’s database. 


(h) Allow group registration for all types of visual works (not just photographs). 


(i) Take necessary steps to ensure that the protections afforded to a registrant submitting a 


single work on a single registration form are identical to protections afforded a registrant 


when submitting multiple works on a single registration form.  Specifically, ensure that the 


mere submission of multiple works on a single registration form will not itself result in a 


limitation of the statutory awards available to the registrant in the event of an infringement 


of multiple  works included in that registration. Registrants must not be penalized for 


grouping images together for the utilitarian purpose of submission of a registration 


application. 


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations? 


 


The most significant challenge for image users has arisen from the lack of a global, standardized 


image rights language identification system for images, together with the proliferation of works 


bearing no rights information. The absence of standardized, machine readable rights information 


frustrates attempts by image users to identify rights holders, determine the rights information and 


acquire rights in an efficient, frictionless, automated manner.  The PLUS Coalition was formed to 


address this challenge. 


 


The PLUS Coalition appreciates the support and participation of the US Copyright Office, and looks 


forward to continued collaboration in addressing these and other challenges. 


 


Sincerely, 


 
Jeff Sedlik 


President & CEO, PLUS Coalition 








Maria Pallante
Register of Copyrights
U.S. Copyright Office


RE: Notice of Inquiry, Copyright Office, Library of Congress


Copyright Protection for Certain Visual Works (Docket No. 2015-01)


  I'm not a big name artist.  I may have won a couple of awards as a kid, and a couple more in a state fair art show, but 
I'm one of many artists out there who have nothing to gain and everything to lose with the Orphan Works proposal.  I 
come from a fandom art community that isn't, and may never be, considered "real" art, and though I venture outside it, I 
hope to speak for many of us within said community, and have my say with other artists in general.  There are a few 
among us who have illustrated, who have done works for various companies, but most of us simply do commissions for 
people within the community.  Our prices are often minimal compared to professional illustrators and artists.  $20-$120 
on average, some higher, some lower-especially those just starting to explore art and may even offer free art for 
practice.  Many, can not make a living solely on art, and just manage to scrape by even with what some would be 
considered a normal job on top of that.  Our writers are even worse off much of the time, because visual art is instantly 
see-able versus taking the time to read.  


 1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations?
  Many of us in the community I speak of use our portfolio of works continuously, selling our own prints, cd collections 
of works, shirts, and more.  It allows us the ability to not only continue to share our work with those who can not afford 
or could not get the original work, but to also profit in doing so, in a community where art is gravely under-priced.  
Companies and even quite a number of individuals have been stealing, tracing, and tweaking the work of many artists, 
and we have done what we can to protect each other, letting other artists know when their work is being taken.  Much of
 the time, simple searches could have lead these people and companies to the artists.  If they don't try now, they won't 
try in the future, and in all likelihood, we will no longer be able to pursue any legal action.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
  For this community, undoubtedly, it is the financial burden that is the most significant challenge.  Even with the 
current copyright laws, the best most of us can do is issue our threats of legal repercussions.  And so far, it generally 
works to get our art removed from where ever they may end up.  There have been a few cases where an artist I know has
 had to enlist a lawyer, but many of us can not afford to.  And we certainly wouldn't be able to with the Orphan Works 
proposal.  


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
  Requiring registration to protect our works would be an absolutely terrible financial burden.  As I've stated, our artists 
don't make enough where registration would be feasible.  There is a chance that a good number of us would simply 
remove all of our works from public view and stop producing any art altogether.  We already have the cost of supplies 
which can be astronomical, not to mention general living costs, but the cost of registration, no matter how low, would be
 unfair, given that some artists can easily fill 5 sketchbooks a month.  On top of that, the time it would take to register all
 our works would take so much time away from us creating.  I, alone, have over 700 submissions on one site.  I can not 
afford the time or the cost to register all of those works.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
  In my work, I may loosely reference pictures, or I ask for permission/buy rights to use a photograph if it was taken by 
someone other than myself.  I have no challenges or frustrations, I abide by the current copyright laws myself, and have 
absolutely no problem doing so.  There are plenty of resources out there-there is NO reason for art theft of ANY kind.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 







illustrations under the Copyright Act? 
  Artists in all their many forms, have spent time, money, effort in the pursuit of their art.  Our rights should not be 
whittled away, having us jump through hoops for what we, alone, have created.  Visual artists should have resell 
royalties like those of musicians, authors, and screenwriters.  Why should visual artists be lesser than those counterparts 
legally?  Yet, we are.  Thus, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of  2015.


  Also, if we can't afford to register our works in order to protect them, then we can't put our work out there to market 
ourselves and build a client base so we could afford to do so "someday-maybe".  I would probably have to give up art, 
give up on my passion, something I love to do, something I've spent so much time working on improving, trying to get 
where I need to be, to find my niche within it.  And if the Orphan Works proposal becomes a thing, I could not 
encourage someone to take up art, not even with something as cheap as graphite.  


  On top of that


To further add, I have seen comments of the following type within our community regarding artists:
"Art isn't a real job, you shouldn't make money at it."
"You love doing art/art is a hobby, this shouldn't cost so much."
"If you don't want it stolen/reposted/used, don't put it on the internet-if it's on the internet, it's fair game."


  With the Orphan Works proposal......we would be lost because those are the kinds of attitudes we see on a near daily 
basis in our community regarding artists.  We see art theft constantly.  And all they would need is for us to not be able to
 afford the costs or time to register our works, and they would be able to do as they please.  


I hope that you'll understand that it's not just professional, big time, and big name artists who are upset over this.  That 
there are many different types of artists from every walks of life, doing what they can do to create.  I don't understand 
how our works can be so culturally significant to the public to try and be free to them, but we, who created it, it's 
worthless unless if we spend even more money on it.


I do not, can not, and never will, support the idea of Orphan Works.


Sincerely,
Skye "Karja" James-MacLeod
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July 21, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection for Certain Visual 
Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to comment on the problems visual arts face in the marketplace. I'm a 
professional artist and have been one for several decades. As a result, I believe I have a valuable real-life 
perspective on how copyright law actually works in the business world, as opposed to how some legal 
scholars seem to think it works or how corporate lawyers and lobbyists would like it to work for the 
benefit of their clients. 
 
I'm writing to stress that for me, and for artists like me, copyright law is not an abstract legal issue. Our 
copyrights are our assets. Licensing them is how we make our livings. Allowing anyone and everyone to 
use my created art without compensation to me would destroy my business.  Yes, my business, for I am a 
business person as well as an artist. 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? 
 
a.) Publishers who demand that artists sign away their digital and other secondary rights as a condition of 
accepting assignments; and b.) Predatory competition from giant image banks. 
 
a.) Over the last three decades, many publishers have increasingly forced artists to surrender valuable 
digital rights to their work by refusing to give assignments to illustrators who insist on maintaining and 
managing those rights themselves. As a rule, these demands do not originate from art directors who may 
want to use a particular illustrator, but from policies enforced by company attorneys who are indifferent 
to a publication's design integrity and dictate to art directors that they may only use artists who agree to 
sign their rights away. 
 
Existing copyright law has opened the door to these abusive business practices by permitting work-for-
hire contracts. When these agreements are imposed on freelance artists, they deprive the artist of 
authorship and designate the commissioning party as the art's creator. The artist becomes a de facto 
“employee" for the sole purpose of forfeiting copyright, but receives none of the benefits of "legal" 
employment. The artist is treated as an independent contractor in every other way: covering overhead,  
supplying his or her own tools of the trade, workspace, training, and covering his or her own liabilities, 
retirement, insurances and other costs of business. Work-for-hire undermines the very principles of 
authorship embodied in Article 1, Section 8 of the Constitution. 
 
An expert on copyright law tells me that many foreign countries do not recognize work-for-hire 
agreements. I believe it would be a step forward for American artists if the US Copyright law was 
amended to repeal work-for-hire imposed on independent contractors. 
 







b.) During the same three decades, giant image banks have persuaded many artists to register their work 
with them on the promise that they would open new markets for them. The registration fees for artists 
were not cheap. As a rule, they had to pay the image bank more than $150 per image to accept the work, 
but even where registration was free, the house ate into royalties with processing fees, maintenance fees 
and other costs. 
 
Yet instead of opening new markets for artists, as promised, the image banks invaded artists' existing 
markets, low-balling prices and selling in volume to exploit their competitive advantage. Having gotten 
the work free, they can sell it for anything and still profit. Even the artists who had entrusted them with 
work have not been spared from having to compete with them. In addition to making artists compete with 
lowball prices for their own clients, I'm told that image banks retain commissions that range from 50% to 
90%. This means stock house artists are often left with nothing more than a small fraction of a low fee to 
replace the full commissions that had once given all of us so much opportunity to do original work. 
 
In less than a decade these commercial registries have radically undermined the markets for creative 
artists and there is every reason to believe that if registration is reintroduced as a condition of protecting 
our work that the new for-profit registries would act in the same ruthless way. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 
The two major challenges to copyright enforcement are a.) the high cost of legal fees in an infringement 
lawsuit; and b.) the orphan works policies now being proposed again to Congress. 
 
a.) Currently, the only way most illustrators can afford to sue an infringer is to find a contingency fee 
lawyer. I asked a full-time copyright litigator to explain the changes that would result from orphan works 
legislation. Here's how she explained the situation: 
 
"Scenario One: Under current law, a copyright owner who has registered his copyright can get statutory 
damages and attorney’s fees. As a result, it is possible to find a contingency fee lawyer to take these cases 
(i.e., copyright owner doesn't have to pay lawyer). In addition, the copyright owner usually finds that he 
gets more in settlement than he pays in legal fees. 
 
"Scenario Two: If a copyright owner has NOT registered his copyright, he can only get actual damages. It 
is usually impossible to find a contingency fee lawyer for these cases. Moreover, it is often not wise for  
the copyright owner to litigate these cases anyway, because the settlement value is so small. 
 
"Under the orphan works legislation, ALL infringement scenarios would be, as a practical matter, 
Scenario Two." That's because under an orphan works scenario, ANY infringement might turn out to  
be an orphan works infringement. So unless all copyright attorneys were forced by law to handle such 
cases pro bono, they would have no incentive whatsoever to take ANY infringement case. In effect, 
orphan works law would be delivering a decisive legal advantage to all infringers, including bad actors. 
 
b.) I asked another attorney to explain how a copyright small claims court would work:  
 
"By limiting remedies, the orphan works proposals would create a no-fault license to infringe. So let's 
look at a hypothetical small claims action that I might be obliged to bring in the future. In the 1990's, I 
licensed a series of pictures for one-time use for a corporate annual report.  
 
Copyright notice and credit are almost always omitted by art directors for annual reports and almost 
always for advertisements, in spite of the wishes of the artist to preserve his credit. Now, let's say I 







registered my copyright in the work as part of a group registration, the title of which was based on the 
annual report. I subsequently licensed some of these pictures for exclusive use in various ads in the 
United States and I make it a practice never to license my work for inexpensive or distasteful products. 
 
"But let's say an infringer finds the annual report. He likes the pictures, sees no credit, and does a good 
faith search that fails to identify me as the owner of the copyright. He begins selling cheap products 
bearing my art. Under current copyright law, my remedies would include statutory damages, attorneys' 
fees, impoundment, and injunction for this flagrant infringement because it's damaged my exclusive right 
to license my work in high-end markets. 
 
"But in small claims court, my remedy would be what? Reasonable compensation for use of my work on 
cheap items, and even this would be limited by whatever maximum the small claims court might set, and 
it would be constructed not to deprive the infringer of the profits he made in reliance on a so-called failure 
to locate me. 
 
"Without the deterrent of statutory damages and attorneys' fees, and without a permanent injunction 
against repeat offenses by the same infringer, this experience would now act as an incentive for the 
infringer to exploit other uncredited, and therefore effectively orphaned, images by other artists. In effect, 
he has discovered that infringing artists is a rational business decision, and this would be the same for 
other infringers." 
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 
In four words: volume, expense, paperwork and time – and if the US returns to the bad old days of 
registration, ruthless competition from the registries themselves. 
 
According to biography.com, Isaac Asimov was one of the most prolific authors of all time. Yet even he 
wrote fewer than 500 books. That is an extraordinary volume of work for one writer, but many graphic 
artists produce that many images (including published and unpublished works) in a year. For example, 
Picasso died in 1973 and yet 42 years later, the teams cataloging his works have still not even enumerated 
his output. Over the course of a career, a moderately prolific artist will produce thousands, or tens of 
thousands of works. To register those images, the artist would have to locate them, unframe them if 
necessary, scan them, spot them, color correct them, keyword and catalog them, return them to their files 
or frames, add metadata and fill out registration forms for each one for at least two registries. All of that 
would take thousands of hours. And all this non–income-producing time would have to be stolen from 
time that the artist would otherwise be using to create new work. 
 
There is no way I would comply with a system like that even if I could afford to. I realize that by refusing 
to comply with a law that could end my career I might be ending my career anyway. Under the Shawn 
Bentley provisions, there would be no way I could stop infringers from harvesting my "orphans" and 
Photoshopping them into cheap "derivatives." I and every other artist in the world would then have to 
compete at a disadvantage against commercial infringers licensing ghosts of our own works. The best 
solution for artists would NOT be to re-introduce registration, but to do away with it entirely, as has been 
done with copyright registration in the rest of the world. 
 
  
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 
 







Like most artists, I sometimes use photographs and works by other artists as reference or inspiration. But 
as a rule I rely on my own sketchbooks, photos I take myself and imagination. My published work has 
always been the work of my own hands. I do not do collages for publication and I don't sample or mash-
up other people's work in my own. 
 
My only public use of other people's material is the fair use I make of it on a blog. On it, I occasionally 
write about the work of some artist I admire, pay tribute to the work of a colleague who has died, or write 
about the place of graphic art in the long history of art in general. In those cases where I include images, I 
credit the sources and provide links where available. If I can't credit some work that I'd like to use, I use a 
work I can credit. 
 
In a similar vein, I'm aware of multiple blogs where other people have used my work in similar non-
commercial postings. In every such instance of which I'm aware, the authors of these blogs have credited 
me, and I have never objected to such uses. So, based on this experience, I would suggest that where the 
current copyright law is working, it is working as intended, compelling a certain rigor regarding the use of 
work that I fear will be lost entirely if the laws currently being proposed are liberalized to permit massive 
commercial infringement. 
 
Libraries and museums, of course, would probably require more latitude than I should be given, for 
archival and preservation purposes. But it is my understanding that in their most recent filings with the 
Copyright Office, they believe that recent legal decisions expanding fair use exceptions are all they need 
for their purposes. If that's the case, then the original justification for orphan works legislation has 
vanished and the cause stands exposed as simply a drive to permit the commercial infringement of  
copyrighted art by working artists. And since there can be no just excuse for that, I, like most of my 
colleagues, believe that the orphan works crusade should be dropped and copyright law strengthened to 
"promote the useful arts." 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, 
and/or illustrations under the Copyright Act? 
 
There are many, but let's cite only two here: a.) the claim that there is already a viable visual arts registry 
that would benefit artists; and b.) the black hole that is reprographic and other secondary rights licensing 
in the US. 
 
a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there is already a 
"credible" visual arts registry that "functions as a 'hub' connecting registries in eighty-eight countries, and 
provides both literal and image-based searches." 
 
Stated this way, it might suggest to Congress that such a registry actually exists, that it is stocked with 
artists' images, and is ready and able to start licensing those images to the world. If this is what you've 
been told, I'm afraid you have been misinformed.  
 
There is no such thing.  
 
"Even if there were a fantastically easy and cost effective means of scanning and placing works into a 
searchable database – which existing registries CANNOT do -- that would not solve the problem of all the 
pre-existing works for the last 70 years that are still under copyright. Scanning and digitizing such works 
would be impossible with any conceivable technology." 
 
 “ [T]he concept of creating an inclusive, cost effective database for imagery is impossible. I represented 
400,000 images, had 500 portfolios of artists online, verified listings of 50,000 graphic artists, and I know 







the time and cost for creating databases. Not possible. Not feasible. Not cost effective. And if there were 
multiple, smaller databases, not workable.”  
 
Most artists are unaware – or only vaguely aware – of the massive secondary licensing already taking 
place in the reprographic rights markets. We have learned that in the US this licensing has been going on 
for over 30 years, with combined revenues of roughly $300,000,000 annually. In other countries where 
royalties are distributed to artists, surveys by the International Federation of Reproduction Rights  
Organizations show that visual arts royalties average at least 15% of total collective fees. Yet in the US, 
neither I nor any of my colleagues were ever informed about this potential revenue stream by anyone 
involved in that licensing, nor by a couple of rogue organizations who have subsequently claimed the 
royalties as their own "found money." 
 
Moreover, once we learned about this growing source of income – and we had to learn about it on our 
own – we were informed – in writing– that artists have no standing to know anything about how these 
royalties – derived from the work of artists – are being collected and spent. Because this has been going 
on under the radar for so long, the groups now taking artists' royalties may insist that settled expectations 
in the marketplace should be institutionalized into the new copyright law. This would be wrong because it 
would reward those who withheld financial information from rights holders by allowing them to claim the 
"orphaned" funds for their organizations, not once or twice, but for good.  
 
With the growth of digital licensing, royalties derived from these secondary licenses are growing 
dramatically. So unless something is first done to correct the current system, we fear that the creation of 
an extended collective licensing program will only serve to lock artists out of their secondary rights 
income forever.  
 
I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It may not be a 
perfect solution to the current black hole that is reprographic licensing in the US, but it contains a 
provision that would create an honest visual arts collecting society that would begin returning lost 
royalties to artists. This would at least start to bring transparency, accountability and justice to artists' 
secondary licensing rights, and I thank the Copyright Office for recommending this bill to Congress. 
 
Sincerely, 
 
Melissa B. Tubbs 
 
I am a full-time visual artist creating finely-detailed pen-and-ink drawings of architectural subjects. My 
work has won awards and has been published in several books, as well as being used in annual reports. 








July 15, 2015 
 
Maria Pallante 
 
Register of Copyrights 
 
U.S. Copyright Office 
 
101Independence Ave. S.E. 
 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 


Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to write you on this issue. I am a recent graduate of Savannah 


College of Art and Design and am only just beginning my career in my field. A career in the arts is my 
American Dream, and I cannot imagine a life for myself where I’m not creating art. That being said, this 
bill threatens my livelihood, my future, and my life. Copyright law is not an abstract legal issue as some 
lawyers seem to believe. To the millions of artists in this country, copyrights are our assets. Licensing 
them is how I make a living.  


I’m going to address all your questions to the best of my ability. 
 
1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations? 
 
The greatest challenges are publishers who demand artists sign away their digital and secondary 


rights to their work, and ruthlessly competitive image banks. Because of the “work for hire” standard for 
freelance artists, artists are considered “employees” of their clients, but retain none of the benefits of 
being an employee. We don’t even get to keep authorship of our work. The person who commissioned 
us becomes the “creator.” This is the result of the current copyright law. Even when working with 
legitimate publishers, they won’t hire unless the artist agrees to sign away their rights. The US is one of 
the only countries with such work for hire practices. Work for hire undermines Article 1 section 8 of the 
US Constitution. It is against what this country stands for. I believe it would make the US a greater 
country if you repealed the amendment to the current copyright law that imposes work-for-hire on 
independent contractors. But the change in the direction you are going will make this country a darker, 
weaker place. 


 
As for image banks, they’re a parasitic blight on the creative industry. They promised artists new 


horizons, but charged exorbitant fees and gave nothing in return. The artists who registered with them 
only a see a small fraction of the fee they paid. If the practice of registering our work returns, there is no 
reason to think that for-profit registries won’t behave the same way, and destroy the creative market, 
just as image banks have done. 


 







2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 


 
I have no had enough time in the industry to really answer this question, so I am going to quote 


fellow artist Brad Holland: 
 The two major challenges to copyright enforcement are a.) the high cost of legal fees 
in an infringement lawsuit; and b.) the orphan works policies now being proposed 
again to Congress. 
a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 
contingency fee lawyer. I asked a full-time copyright litigator to explain the changes 
that would result from orphan works legislation. Here's how she explained the 
situation: 
"Scenario One: Under current law, a copyright owner who has registered 
his copyright can get statutory damages and attorneys fees. As a result, 
it is possible to find a contingency fee lawyer to take these cases (i.e., 
copyright owner doesn't have to pay lawyer). In addition, the copyright 
owner usually finds that he gets more in settlement than he pays in legal 
fees. 
"Scenario Two: If a copyright owner has NOT registered his copyright, 
he can only get actual damages. It is usually impossible to find a 
contingency fee lawyer for these cases. Moreover, it is often not wise for 
the copyright owner to litigate these cases anyway, because the 
settlement value is so small. 
"Under the orphan works legislation, ALL infringement scenarios would 
be, as a practical matter, Scenario Two." 
That's because under an orphan works scenario, ANY infringement might turn out to 
be an orphan works infringement. So unless all copyright attorneys were forced by law  
4 
to handle such cases pro bono, they would have no incentive whatsoever to take ANY 
infringement case. In effect, orphan works law would be delivering a decisive legal 
advantage to all infringers, including bad actors. 
b.) I asked another attorney to explain how a copyright small claims court would work: 
"By limiting remedies, the orphan works proposals would create a nofault 
license to infringe. So let's look at a hypothetical small claims action 
that I might be obliged to bring in the future. In the 1990's, I licensed a 
series of pictures for one-time use for a corporate annual report. 
Copyright notice and credit are almost always omitted by art directors for 
annual reports and almost always for advertisements, in spite of the 
wishes of the artist to preserve his credit. Now, let's say I registered my 
copyright in the work as part of a group registration, the title of which 
was based on the annual report. I subsequently licensed some of these 
pictures for exclusive use in various ads in the United States and I make 
it a practice never to license my work for inexpensive or distasteful 
products. 
"But let's say an infringer finds the annual report. He likes the pictures, 
sees no credit, and does a good faith search that fails to identify me as 
the owner of the copyright. He begins selling cheap products bearing my 
art. Under current copyright law, my remedies would include statutory 







damages, attorneys' fees, impoundment, and injunction for this flagrant 
infringement because it's damaged my exclusive right to license my work 
in high-end markets. 
"But in small claims court, my remedy would be what? Reasonable 
compensation for use of my work on cheap items, and even this would 
be limited by whatever maximum the small claims court might set, and it 
would be constructed not to deprive the infringer of the profits he made 
in reliance on a so-called failure to locate me. 
"Without the deterrent of statutory damages and attorneys' fees, and 
without a permanent injunction against repeat offenses by the same 
infringer, this experience would now act as an incentive for the infringer 
to exploit other uncredited, and therefore effectively orphaned, images 
by other artists. In effect, he has discovered that infringing artists is a 
rational business decision, and this would be the same for other 
infringers." 


 
3. What are the most significant registration challenges for photographers, graphic artists, 


and/or illustrators? 
 


Basically, volume, time, expense, paperwork, and the exploitation from registries should the 
dark days of registering works return there won’t be a creative market worth mentioning. Artists 
produce immense amounts of work and it would take years upon years and millions of dollars to follow 
the Shawn Bentley provisions to copyright law. It would effectively end the creative careers of every 
visual artist in America, whether they chose to or not. They would become the unpaid employees of the 
registries and anyone could take their “orphans” and photoshop them into “derivatives.” I was raised to 
believe that taking something that wasn’t yours without permission was stealing, and last I checked, that 
was illegal and immoral. These Shawn Bentley provisions are criminal.  


The current copyright law, though imperfect, is worlds ahead of what you are considering. I 
would gladly go back to 1976 if it meant avoiding these provisions. It’s easier than ever for infringers and 
thieves to take and destroy with the technology of today. These provisions would just make it 
legitimate. The best way to improve on the current copyright law is to do away with registration 
entirely! Like how every other country in the world has done! America should be a paragon of progress, 
not sliding backwards into creative and economic dark ages. 


 
4. What are the most significant challenges or frustrations for those who wish to make legal 


use of photographs, graphic art works, and/or illustrations? 
 


I use the works of others as reference or as inspiration. I never take, trace, or incorporate their 
work into mine without their permission or without credit. In my experience on the internet, most 
people who repost the works of others do so while giving credit and for similar purposes. So, as it 
stands, the current copyright law is working as it is intended. But, if these provisions go through, 
massive commercial infringement will become the norm and there is no way to combat that, and no way 
for any artist to make a career out of it. There really is very little reason for these orphaned works 
crusades. Lawmakers should be focused on making copyright stronger for the artist, not easier for the 
consumer. It was not created to protect consumers, it was made to protect the intellectual work of 
creative Americans. 


 







5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


 
No such registry exists. I have studied and worked with hundreds of artists, attended almost 


two-hundred classes as a highly accredited and prestigious art institution, and not once have I ever 
heard of any sort of registry. It does not exist. Brad Holland, a storied artist with massive accolades to 
match the volume of work he has produced has never heard of it, either. It’s not real, and it’s not even 
possible. Even if there was a cost effective, fast way to scan and catalogue images like registries would 
require, it would still take years for artists to register and catalogue their work, even if they could afford 
to. 


Even an employee of one of the most respected artist directories has said that such a feat would 
be completely impossible.  


“ [T]he concept of creating an inclusive, cost effective database for 
imagery is impossible. I represented 400,000 images, had 500 portfolios 
of artists online, verified listings of 50,000 graphic artists, and I know the 
time and cost for creating databases. Not possible.Not feasible. Not cost 
effective. And if there were multiple, smaller databases, not workable.” 


 
 I am too new to the industry to miss the revenue that artists like Brad Holland have apparently 
missed due to a lack of education on the secondary licensing in the reprographic market. I was utterly 
appalled to find out that only in the US have artists missed out on a percentage of the $300,000,000 in 
revenue that secondary licensing has brought in. In other countries, artists receive up to 15% from it. On 
top of that, not only is it up to the artist to learn about this aspect of the law, it is none of our business. 
It is none of our business who or what takes money from our pockets and spends it how they wish.  
 And because this has been going on so long, those who have been collecting our royalties might 
try and claim that these expectations are settled and should be worked into the copyright law. That is 
absolutely reprehensible, and if lawmakers actually listened to them and made their continued 
exploitation, financial dishonesty, and theft legal it would help cripple the creative industry, and by 
extension the economy. It would reward these institutions for withholding financial information, 
claiming our hard earned revenue as “orphaned funds,” and would make it completely legal for them to 
take food from the mouths of artists ad infinitum. 
 If nothing is done to correct the current system, it would prevent artists from accessing their 
hard earned secondary rights income forever.  
 
 I support and urge you to support Jerrold Nadler’s American Royalties Too (ART) Act of 2015. It 
is far from perfect, but it is a start. It isn’t the best solution to the reprographic black hole that is the US, 
but it would at least put into motion an organization working to make sure artists get the money they 
deserve, and that their Constitutional rights are not infringed upon. It would return lost royalties to the 
artists who worked so hard to earn them. At least then, transparency, accountability, and justice would 
be brought to the secondary licensing rights of artists in this country. I thank the Copyright Office for 
bringing this bill to congress.  
 
Sincerely, 
 
 
 
 
 







 
Gabriella M. Serralles 
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July 14, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
       Copyright Protection for Certain Visual Works  (Docket No. 2015-01) 
 
Dear Ms. Pallante and US Copyright Office: 
 
I appreciate the opportunity to convey to you my history and feelings of why it is so important to retain 
the US Copyright Laws as they were instituted in 1787 and not to change them. I sincerely hope you 
have on file a letter I wrote to you about Remedies for Small Copyright Claims (76 FR 66758) dated 
January 17, 2012. 
 
First, I would like to provide some information about me. I have been a professional medical illustrator 
since 1975, and self-employed since 1981. During the course of my career, I have created thousands of 
illustrations, retaining copyright to nearly all of my creative works. With only a few exceptions, I have 
registered all of my work with the US Copyright Office, Library of Congress. Although during the first 
two decades of my professional career I concentrated on the creation of visual works of art, I have 
spent the most recent decade and a half largely pursuing infringements of them. 
 
I am a Board-Certified medical illustrator with over 35 years of professional experience. I am a Fellow 
and Past President of the Association of Medical Illustrators (AMI), and a founding member of the 
Illustrators’ Partnership of America (IPA). I have been an adjunct Clinical Assistant Professor at the 
University of Illinois department of Biomedical Visualization for 30 years. 
 
I earned a Bachelor of Science degree (with Honors) from the University of Illinois Medical Center at 
Chicago in the Medical Art program, one of five accredited programs of this specialty in the country. 
The intensive 5-year coursework included human gross anatomy (with dissection), histology, 
microbiology, neuroanatomy, comparative vertebrate embryology, and pathology, as well as advanced 
illustration courses such as anatomical sketching, medical & scientific drawing, and surgical 
procedures. I further obtained a Master of Arts degree in Instructional Design/Television (with High 
Honors) from the University of Missouri-Columbia. 
 
I run and manage McDermott Medical Illustration, an established, successful Chicago-area full-time 
freelance practice. My company creates illustrations for medical journals, patient education materials, 
textbooks, pharmaceutical advertising, websites, and interactive digital media. My skills extend to the 
legal community, providing effective demonstrative exhibits to serve as evidence supporting expert 
testimony in personal injury and medical malpractice settlement and litigation. 
 
My Clients have included: 
• Advanstar Communications 







• American Academy of Family Physicians 
• American Academy of Orthopaedic Surgeons 
• American Medical association 
• Aptium Oncology, Inc. 
• Belltone, Inc. 
• Burson-Marsteller 
• bMod Communications Montreal 
• CMP Medica 
• Consumer Guide/Publications International, Ltd. 
• Corbett Accel 
• Dowden Health Media 
• Elsevier Science 
• Haymarket Media, Inc. 
• Holt, Rinehart & Winston 
• H.P. Publishing 
• Jobson Publishing 
• Kinally, Flaherty Krentz & Loran, P.C. 
• Krames Staywell 
• Medical Economics Co. 
• Medicine Today, Pty Ltd. Australia 
• Merck, Inc. 
* Norton Agency 
• Northwestern Medical Faculty Foundation Chicago 
• Pamlab,Inc. 
• Quadrant Healthcom 
• Scholastic, Inc. 
• Scott, Foresman & Co. 
 
 
My Professional Awards Include: 
• 9 Awards of Excellence, Association of Medical Illustrators, 1978 - present 
• World Congress on Biomedical Communications, 1st Place (Print), 1994 
• DESI Awards of Excellence, Graphic Design USA, 1989, 1991 
• 13 NY Rx Club Awards of Excellence, 1988 to present 
• Illinois Healthcare Association First Place Award, 2009 
• Outstanding Service Award, Association of Medical Illustrators, 2002 
• Fine Arts Distinguished Achievement Award 2000, Marian Catholic High School Hall of Fame 
 
My work has been selected for exhibition/publication in: 
• The Museum of Science & Industry, Chicago 
• Rochester Institute of Technology 
• The Best in Medical Advertising & Graphics, Rockport Press 
• Australian Institute of Medical & Biological Illustrators, Melbourne 
• Medical Artists Association of Great Britain, London 
• AEIMS exhibition, Strassbourg 
• 7-page full color article, AirBrush Action Magazine, February 1997 
• Invitational one-person show (65 color paintings), Museum of Surgical Sciences, Chicago, 1994 
 
And now I’d like to express my thoughts about the history of Copyright and my pursuits of 
infringements. 
 
The Copyright Act was the first article passed in the US Constitution. It was that important. 
 







“To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries”. 
U.S. Constitution, Article 1, Section 8. 
 
Copyright Law was first instituted with the Statute of Anne in Great Britain in 1710. At that time, it was 
believed that control of the world belonged to those with the best maps; hence those maps needed 
governmental protection. My knowledge of this history of copyright law exists because the first 
infringement of my work occurred in 1990 when an artist removed my copyright notice from one of my 
works and actually sent it, with his logo, to market himself to the actual client who commissioned me to 
create it. 
 
After that occurrence I researched US Copyright Law and thereafter presented copyright talks and 
workshops to University of Illinois Medical Center graduate students and at Association of Medical 
Illustrator annual meetings for over two decades. This was an effort to spread the word about the 
importance of timely registration of copyrights so that artists had recourse in the event they were 
infringed, and could ensure their rights and ability to obtain future revenues from their copyrighted 
works. 
 
I have created work on a commissioned basis since 1975. I do not sell my work, I license limited rights 
to each piece, and retain copyright. My ownership and retention of copyright is my business and 
retirement income. I have obtained more income from licensing of existing, copyrighted work over the 
last decade than I have from new commissions. 
 
I have been adamant about pursuing infringement of my work. To date, I have filed six lawsuits for 
copyright infringement in Federal Court. After diligent searching, I was able to find attorneys to 
represent me on contingency and/or partial contingency arrangement because I had timely registered 
copyrights. I had to pay out of pocket expenses, which in some cases were in the thousands of dollars. 
In addition, the time expenditure and personal stress on my part was enormous, sometimes leaving me 
no time or energy left to engage in creating new work. However, all six cases eventually resulted in 
settlements without a trial. 
The shortest duration from filing to final result was just a month and a half; the longest dragged on for 
nearly a decade, with the first two attorneys engaged in the case passing away during the process. 
Looking back, even with all the stress, expense and time involved pursuing infringements, I still would 
do it all over again, because parties were stealing my self-created property, produced by the labor of 
my brain, spirit and hands, and I have exclusive rights to those creations under current copyright law. 
 
In addition to the lawsuits I found necessary to file, I have also pursued numerous settlements both with 
existing clients and unrelated parties who infringed my work. I alerted the parties in question about the 
unauthorized uses they had made, and because I had very specific license agreements with the clients 
who exceeded their license of rights, and had registered copyrights for all of the images involved, I 
usually was able to obtain reasonable compensation for the unauthorized uses without involving a 
lawyer. I calculated compensation based on industry standards, either as a multiple to the initial fee 
paid in the license, or as a multiple of what the fee would have been for taking my rights without 
authorization. Because of the threat under current copyright law of statutory damages and legal 
expenses if I should file a lawsuit against the infringing party, with timely registered copyrights 
under the existing law, I had, in effect, a hammer for justice. 
 
And now what is going on? I am nonplussed that the US Copyright Office would wish to invalidate 
copyright registration certificates I have filed for over 30 years by its own Orphan Works policy. 
 
What does the US Government Copyright Office have to gain by Orphan Works legislation? 
 
Why would the US Copyright Office wish to give public access to copyrighted works, just because 
people want to steal them, not pay for them, or are too lazy to figure out who owns the copyright? 







 
I rely on the availability of statutory damages, attorney fees and injunctive relief to enforce and protect 
my copyrights. I rely on the passive protection automatically granted to me the moment I place an idea 
into a tangible form, whether on a piece of paper or into a digital file. If Orphan Works legislation 
passes, it is my understanding that all infringement cases will be treated as unregistered. 
Small claims court is an absolutely ludicrous concept for copyright infringement. 
Does the US Copyright Office plan to pay back all the registration fees (plus interest) to those who, like 
me, registered diligently over decades? Or will the US Copyright office grandfather us into the statutes 
instituted and in effect since January 1, 1978? 
 
Why has the US Copyright Office not created a searchable database for visual arts that have been 
registered? I cannot see a reason why the US Copyright Office cannot construct a viable searchable 
database for registered visual art from visual art deposits that have been made over time. It would be 
impossible for me to furnish deposit data and register all of my work created since 1975 with a 
commercial registry, not to mention that one doesn’t even exist today. 
 
I am a member of ASIP (American Society of Illustrators Partnership). I do not think my secondary 
royalties should be paid to publishers or to a trade organization that claims to own or represent my 
rights, they should be paid to ME, the copyright owner. 
 
In addition, the US Copyright Office should not legalize the payment of royalties derived from the 
overseas commercial licensing of individual artists’ work to self-selected US trade organizations by 
formalizing the defacto extended collective license currently underway in the US by the Authors 
Coalition of America and its visual art member organizations. 
 
I cannot understand it, but it seems to me that the US Copyright Office is attempting to construct 
policies that give special interest parties priorities over the rights of individual creative artists. 
 
Respectfully submitted, 
 
 


 
 
Teri J. McDermott, MA CMI 
Past President and Fellow, 
Association of Medical Illustrators 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
        
 
 
 
 
 
 
 
 
 
 
 








MICHELLE BAKER DESIGN, LLC 


Michelle Baker Design, LLC  |  P.O. Box 167  Hampstead, NH  03841


tel: 603-275-3067  |  email: mb@michellebakerdesign.com  |  www.michellebakerdesign.com


To: 
Maria Pallante 
Register of Copyrights U.S. Copyright Office
101 Independence Ave. S.E. 
Washington, DC 20559-6000


RE: 
Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection for Certain Visual Works (Docket No. 2015-01)


July 22, 2015


Dear Ms. Pallante & U.S. Copyright Office Staff:


As a professional graphic designer and artist with 25 years of experience, I write to you on behalf of not only professional 
creatives, but as a concerned United States Citizen. The changes being proposed to the ownership and exclusive rights of artists 
and creators over their productions is under siege by special interest groups and private corporations. This is a crisis not only for 
visual artists, but for American citizens who rely on the protection granted to us in the United States Constitution to retain 
ownership over the intellectual property and creative works that we, as individual humans, create. 


Daily challenges of monetizing and licensing art currently include infringements and blatant “stealing” and republishing of our 
images, domestically and by entities outside of the United States. Enforcing our ownership rights over these people or compa-
nies is already difficult largely because of the financial impact and legal fees required to identify and cease the offenders and then 
to pursue related damages. Under current law, registering our visual works with the U.S. Copyright office is a bit cumbersome, 
but not really a difficult thing to do. We complete a form and send in a fee. Being able to group our works into collections helps 
simplify (and economize) the process. At the very least, I know that when I do this, although somebody may still “steal” my 
work, at no point in the future can they serve a Cease and Desist to ME on something that I created. That is not an ideal 
situation; I’m not being vigilantly protected by any other entity, however, I do retain certification of ownership.


It is my understanding that this may potentially change. It is frustrating to feel the need to defend the concept that visual images 
are intellectual property and tangible inventory rolled into one. It is critical to the credibility of any creative professional to 
maintain ownership over the exclusive rights of their original work in order to monetize the work, as well as to operate a 
sustainable business in today’s global economy. With the Internet came a new world of challenges in protecting images, but it 
also provides us with dynamic tools to identify breaches and to catalog and document creation information. A simple “reverse 
image” look up on Google allows me to locate web sites using images that I own, simply based on visual recognition tools. Ease 
of tracking and registering ownership over visual images IS here. Today, more than ever before, we have the tools and the 
technology to link artists to their creations with far more ease than ever before. But to hand over the power of such registry to 
privately owned, for-profit companies is reckless and has the potential to basically enslave individuals to corporate exploitation 
that will strip individuals of their inherent rights granted to us by the founding fathers of our country. Please consider the long 
term cultural repercussions of such a shift in the property ownership of visual assets. 


Regards, 
Michelle Baker








July 20, 2015 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


My name is Alexandra Rena Feehery. As an artist and business owner, I believe I can shed light on the 


struggle of those in the visual arts career path, and how these changes to U.S. Copyright law would 


negatively affect us. 


I am writing to address the problems with the proposed new US Copyright Act.    


1. What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks,  and/or illustrations? 


 


My images are my brand and my livelihood. They are the face of my company and my products, 


and I rely on these copyrights which I own for income. This is backed up by Article 1, Section 8 of 


the U.S. Constitution, which guarantees each creator the exclusive right to his or her own work. 


If the existing copyright laws are replaced by this new system, it would greatly endanger my 


ability to make a living, as well as the abilities of other visual artists to make their livings. It 


would enable major corporations and other infringers to easier access and use our images 


without any compensation coming our way. This would eliminate the secondary income of 


royalties, as well as potential future income from clients that would see our names and contact 


us directly. Many visual artists are already experiencing the problem of stolen images and 


copyright infringement, and that is only an indication that copyright law needs to be 


strengthened in favor of the visual artists and authors, not weakened. We need to be protected 


by our government.  


 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators? 


The high cost of legal fees is a huge challenge. Currently, in the event of copyright infringement, 


most visual artists are only able to afford suing an infringer if they find a contingency fee lawyer. 


The current law makes it possible to find a contingency fee lawyer.  If under this new system, 


lawyers would be even less likely to take on such a case because simply having created the 


image would no longer be enough of an argument if the image is unregistered. This would give 


large companies even more reason to take advantage of the visual artists—they know that we 


would be powerless. 







 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators? 


The most significant registration challenges would be the financial burden of unpaid work hours 


spent registering images, as well as the financial burden of paying per registered image. Visual 


artists create hundreds of images, sometimes hundreds per year. In some cases, images created 


per year can number in the thousands. Based on these numbers, registering these images would 


take up weeks if not years of unpaid work hours and large sums of money that the individual 


small business owner cannot afford. As most visual artists work for themselves and cannot 


afford employees, they would have wasted valuable time and money that could have been 


spent on paid work, marketing, or any other aspect of business.  


In the event that not all of the images are registered, it would leave these unregistered images –


that were created with lots of time, skill and expertise--free to the abuses of infringers.  


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations? 


As with most artists, I sometimes use photographs or other works of art as inspiration or 


reference for small bits of pieces I create. However, I rely on my own skills, creativity, and 


imagination to create my pieces. I do not incorporate the images of others into my work.  


If an individual or company seeks to use an image of mine, they may contact me directly, and we 


can move forward with a discussion and transaction of image usage. It is not difficult for 


individuals or companies to legally use images under the current Copyright laws. 


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic  


artworks, and/or illustrations under the Copyright Act? 


 


The proposed new U.S. Copyright act would only serve to hurt visual artists, and will bring about 


the destruction of our entire workforce. It will financially cripple the entire industry of visual 


artists, thus crippling the country’s economy.  


 


 


Thank you for reading my letter, and I ask that you consider the words of visual artists, and 


recommend their protection, instead of their destruction, when proposing the new copyright 


act. 


 


Best regards, 


 


Alexandra Rena Feehery 








Copyright Concerns 
 


by 
Jeff Colburn 


www.JeffColburn.com 
 
I feel that the copyright laws need to be updated to meet the easy of stealing material in 
the digital age. 
 
As a photographer, writer and artist I have seen my work, and the work of others, 
stolen. One of my ebooks had over $1,000,000 worth of illegally downloads. 
 
I read one report that 90% of all images on websites are stolen copyright protected 
material. And that 70% of online users think that there is nothing wrong with online 
piracy. 
 
This, along with so many Internet users thinking that everything online should be free, 
has led to massive amounts of online theft.  
 
And then there are people like Richard Prince, who steals people's photographs, and 
sells them for $90,000 to $1,000,000. And when sued, they win lawsuit after lawsuit by 
hiding behind Fair Use. 
 
I feel the following changes need to be made to the copyright laws. 


• Remove Fair Use. If a person wants to use a work created by someone else, in 
part or in whole, the law should require them to have written permission. 
Microstock sites allow anyone to legally choose from millions of photographs, 
artworks and videos, usually for between $1.00 and $20.00 each. This, along 
with images in the public domain, gives people ample access to images to use 
for any purpose. 


• Have an easy and economical way to deal with copyright infringement. As 
of now, the copyright laws are useless and offer no protection to the majority of 
creative people who can't afford to take a person to court. And with Richard 
Prince and his ilk, visual artists don't feel that they can win a lawsuit even if they 
can afford to bring one. And even if a visual artist does win his case, the losing 
party seldom pays restitution which often requires one or more additional 
lawsuits to collect money owed from the first suit. I've filed DMCA complaints with 
website owners, domain name registrars, web hosting companies and 
corporations like Facebook, with only about a 50% success rate. And even when 







a site was shut down, within a week the same person had started a new website 
offering illegal downloads of the same copyrighted material.  


 
The idea behind copyright laws is a wonderful one. Protecting works made by creative 
people to allow them to earn money from the fruits of their creativity. It gives them an 
incentive and finances to continue to create, which enriches our society. But hampering 
these good intentions with legal fees and the loophole of Fair Use can easily demoralize 
a creative person into giving up, which is a loss to us all. 
 
Sincerely, 
Jeff Colburn 
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We are a wife and husband team of extensively published professional 
photographers.  Our professional work has, since 1976, been consistently 
published with our dual credit for we create photographs that are "joint work", 
totally compliant with the legal definition of "joint work" in the copyright act.  
 
- a "joint work" is a work prepared by two or more authors with the intention that their 
contributions be merged into inseparable or interdependent parts of a unitary whole.   
 
Our professional relationship is based on that assumption of fact.  We make joint 
decisions regarding the subjects we choose to pursue, the tools and techniques 
we employ. We pass our cameras from one to the other and help each other 
make images.  We jointly process and edit our work. These decisions are as 
important a creative contribution as the decision to press the shutter, for they 
greatly determine what may reach the marketplace and be published.  
 
Thanks to digital technology, it is now financially feasible to register large bodies 
of our previously published work, all of which was created jointly.   
 
Unfortunately, the  COMPENDIUM OF U.S.COPYRIGHT OFFICE PRACTICES , 
Third Edition, advises that group registration of published photographs is 
specifically restricted to individual photographers and makes no allowance for 
“joint works”.  
 
1116 Group Registration of Published Photographs  
This Section discusses the U.S. Copyright Offices practices and procedures for registering a 
group of published photographs. 
... 
1116.1 Eligibility Requirements 
A group of published photographs may be registered with the U.S. Copyright Office, provided that 
the following conditions have been met: 
-  All the works in the group must be photographs. 
-  All the photographs must have been created by the same individual. 
 
And yet in no other section of the copyright registration process is this restriction 
to a sole individual mandatory for registration.  
 
The copyright act clearly anticipates joint works in visual arts in the following: 
 
  § 106a · Rights of certain authors to attribution and integrity   (b) Scope and Exercise of Rights.  
Only the author of a work of visual art has the rights conferred by subsection (a) in that work, 
whether or not the author is the copyright owner. The authors of a joint work of visual art are 
co owners of the rights conferred by subsection (a) in that work. 
... 
 
(3) In the case of a joint work prepared by two or more authors, the rights 
conferred by subsection (a) shall endure for a term consisting of the life of the 
last surviving author.  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The requirement option suggested in 1116.7 for registering published 
photographs by multiple authors places undue financial burden on a small 
professional entity such as ours, photographers who have produced and 
published large numbers of photographs over the years as “joint works”. 
 
1116.7 Photographs That Do Not Satisfy the Group Registration Requirements  
 
… the applicant may register a particular photograph on an individual basis. Specifically, the 
applicant may prepare a separate application, filing fee, and deposit for each photograph and 
may submit these items through the electronic registration system or with a paper application. 
 
At present, the filing practices of registering published photographs with the 
Copyright Office effectively stifle the ability of two US citizens — us — who 
produce photographs as “joint works” by preventing them from having the same 
access to copyright protection of their published creative endeavors as individual 
photographers, or as any other entity that may have multiple authors seeking 
copyright protection for published works of visual art.   Please allow authors of 
published photographs produced as “joint works” the same rights to register their 
claims as those granted individual photographers. This is our livelihood which we 
must protect.	  








July 20, 2015 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


 


Dear Ms. Pallante and the Copyright Office Staff: 


I am a creative artist and author with over four decades of experience working in publishing, 
advertising, television, motion pictures, live entertainment, internet projects and more. In 
addition to working as a creative, I ran an art and production studio for twenty five years and 
headed up a publishing company. I have experienced the business of art and copyright from 
many sides of the equation and I can easily report that this new proposed legislation, if passed, 
would make life and work harder for me and every other creative person I know. It would also 
discourage young people from going into freelance art for a career and either force them into 
staff positions where their creations would automatically become the property of their 
employers, or they would just not go into the arts. For the general public, I believe this would 
ultimately result in a diminishing quality of creative works, relegating the creation most of new 
material to the hands of amateurs.  


Increasingly, clients, (publishers, media companies, advertising agencies, etc.) are seeking 
complete rights or control over my independent creations. Usually this is first proposed in 
negotiations as an all or nothing deal. With little compensation offered up front and little or no 
compensation offered on the “back end” of a deal in the form of fees or royalties. In the 1990s, 
there existed a much more equitable relationship, to the benefit of both the artist and client. Since 
2008, all of our gains as creators have been wiped out. Younger artists have no leverage to 
change these offers. I’ve worked long enough and am popular enough to be able to occasionally 
get better arrangements. But even I have had to walk away from most deals over the past decade 
because of clients insisting on cutting me out of control and profit on my own work. The entire 
work for hire fiction is entirely for the benefit of the companies seeking to increase their assets 
without the burden of employee compensation. This new proposed legislation is designed to 
worsen the situation. 







Most of my clients are not local to me. I have clients all over the US and the world. While I have 
rarely had any trouble being paid by international clients, I have had a number of US clients 
attempt to dodge their payment obligations to me. In those cases, I resorted to many techniques 
to leverage my payment. I even used small claims court, understanding that my compensation 
would be limited by the court, as a way to establish that I would not accept non-payment from 
one of my clients. In that particular case, the sheriff was somehow unable to deliver the 
judgement to an established business.  It remains one of the few times I have not gotten payment. 
While it took a good deal of my attention and time, I have had the system mostly work well for 
me. 


The most significant registration challenges for me is time and money. I produce thousands of 
drawing a year and hundreds of finished works. I have a past catalog of over 10,000 pages of my 
own comics and illustrations. The proposed work involved in cataloging, scanning and 
submitting all of this work would put me out of business. Add to that the expense of registration 
and submission and I think this proposed new system would appear to be a high level of targeted 
abuse. I enthusiastically support the current system of copyright ownership, where I am invested 
with the rights in my own work until I sell or negotiate them away. That’s a sane and workable 
system. Please do not discard it. 


Finding any source for the ingredients needed to run a business requires research and some 
detective work. Those who are best at it build better businesses. In addition to my work as an 
artist, I have also worked as an editor and publisher. Part of my work in those roles was to create 
and publish art collections. In each case, I identified the artists I wished to work with and tracked 
down the information needed to contact them. I then worked closely with the artist, with a 
contract and clear use rights negotiated. Where we generated a profit, my publishing company 
and the artist shared in the earnings. In the few cases where I wanted to publish work that 
belonged to an artist who would not agree to the deal I offered, I accepted that and moved on to 
another project. That is how it should be. As a publisher I should have no right to force the use of 
an artist’s work if they do not desire it. On the other hand, where I have had artists object to use 
of their work after we were working together, the resolution was decided by our contract when 
we could not agree otherwise. And that is how it should work between anyone doing business. 


I also have a deep interest in the early years of illustration in the US. And I have presented in my 
blogging, reproductions of many early works by significant artists. All of this falls under the 
current fair use provisions. In fact, most of it is covered by the expiration of early copyrights. In 
all cases I present the works with full credits for original use and the creator. This seems to be 
working as current law intends. 


As a freelance  artist, I find it hard enough to earn a reasonable living without dealing with more 
loss of earnings and potential earnings as imagined in these new proposals. We, as artists, are 
under attack by those who have consistently devalued creative and intellectual property, culture, 
art and those who create it.  
 
The most basic premise of this proposed new law is thinly disguised theft. A “Potential User” 
would have the same rights as a creator. That not only refuses to acknowledge the value of 
creative work and ideas, but gives away my work and removes my control of my own ideas. The 
way it should work and does work today, is that any use of my work must be decided and 







granted by me. If I don’t want anyone messing with my creations, changing my art, including it 
in some “new” work, that is my choice. If anyone wants to use my art in their business, then they 
either work out a deal with me or they find another willing artist to do the work. I am my own 
brand. My work reflects the personality and integrity that I have built into it over a long career, 
after decades of study and development. My work is unique. As the law stands now, it protects 
my brand. This proposed new one is full of predators masquerading as benefactors.  It should 
never have reached this stage of development. And the artists of the United States of America 
should not be fighting for the third time to protect their rights. 
 
 
Sincerely, 
 
 
Mark Wheatley 
 
Mark Wheatley holds the EISNER, INKPOT, MUCKER, GEM and SPEAKEASY awards and 
nominations for the HARVEY award and the IGNATZ award.  His work has been repeatedly 
included in the annual SPECTRUM selection of fantastic art and has appeared in private gallery 
shows, The Norman Rockwell Museum, Toledo Museum of Art, Huntington Art Museum, 
Fitchburg Art Museum, James A. Michener Art Museum and the LIBRARY OF CONGRESS 
where several of his originals are in the LoC permanent collection. He has designed for Lady 
Gaga, created set pieces for The Black Eyed Peas, contributed designs to ABC’s Beauty and the 
Beast, the CBS Super Clyde and also for The Millers on CBS. Several of his original graphic 
novels have been optioned for motion pictures with Blood of the Innocent currently in pre 
production. His graphic novel creations include RETURN OF THE HUMAN, EZ STREET, 
LONE JUSTICE, MARS, BREATHTAKER, BLACK HOOD, PRINCE NIGHTMARE, 
HAMMER OF THE GODS, BLOOD OF THE INNOCENT, FRANKENSTEIN MOBSTER, 
MILES THE MONSTER, SKULTAR and TITANIC TALES.  His interpretations of established 
characters such as TARZAN, THE ADVENTURES OF BARON MUNCHAUSEN, JONNY 
QUEST, DR. STRANGE, THE FLASH, CAPTAIN ACTION, ARGUS and THE SPIDER have 
brought them to life for a new generation of readers.  He has written for TV, illustrated books, 
designed cutting-edge role-playing games, hosted a weekly radio program, and was an early 
innovator of the on-line daily comic strip form. 
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July 23, 2015 
 
re:  Notice of Inquiry on Copyright Protection for Certain Visual Works 


 
Dear US Copyright Office: 
 
As an independent still photographer who is transitioning to include video production services to clients, I am grateful to the US 
Copyright Office for allowing visual artists to share their business experience and insights via this Notice of Inquiry (NOI) 
request.  I’ve submitted responses to the first three NOI questions. 
 
Though art, photography, film, and journalism schools generally provide a fulfilling environment for students to learn their 
respective crafts, these schools are, sadly, negligent in not providing their students with substantive, real-world instructions on 
the legal and business matters of operating a freelance creative business.  Consequently, many artists begin their careers with 
two strikes against them. 
 
Without the business and legal guidance of professional creative organizations like the American Society of Media 
Photographers (ASMP), the National Press Photographers Association, American Photographic Artists, and Professional 
Photographers of America, working photographers would be further handicapped.   
 
Of particular importance, ASMP introduced me to the benefits of registering photographs.  And now, 15-years later, I continue 
to timely register my still and video works of authorship.  
 
 
(1)  What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, 
and/or illustrations? 
 


The opportunity to re-license my photographs is limited.  To even have a chance to submit works, many media entities 
demand that my colleagues and I grant them very broad rights in perpetuity, including rights to prepare derivative and new 
media forms, in effect minimizing any chance to re-license our work.  Though these agreements are not work-for-hire 
arrangements, per se, they are, in short, disguised as transferring just about our entire bundle of rights without it being an 
official transfer of copyright:  
 


Photographer and Company agree that Photographer is an independent, non-employee photographer who retains the 
copyright to his photograph.  However, Company is reserved the right to exploit Photographer’s photograph 
throughout the universe, in all media now or hereafter known, including creating derivatives and new media forms.  
Company may sub-license or share photograph with affiliates and others, without any further consideration to 
Photographer, now or in the future.  Though Company will attempt to include Photographer’s attribution, Company is 
not liable if the attribution is not included.  All demands, suits, and actions will be adjudicated in Company’s city and 
under its state laws.  Rights granted herein will last in perpetuity. 


 
Imagine if the situation was reversed and I presented Disney with these egregious terms; would it grant me a license to exploit 
its intellectual property rights?!  
 
Today, perhaps more than ever, I have limited to no leverage to negotiate equitable deals with media entities.  For those 
contracts that do require me to specifically transfer copyrights, the timeframe to recapture my works should be shortened from 
35 to 25-years.  This shorten term would allow me and my heirs to eventually benefit from the fruits of my creative labor.   
 
 
(2)  What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators? 
 


It is too easy for third-parties to appropriate on-line photographs without permission. 
 
Hosts, who permit its members to upload their user-generated photographs to social media sites, routinely strip metadata.   
 
Creative Commons (CC) is a popular licensing tool for many novice photographers.  At its core, licensees are required to 
attribute the work.  To deter on-line infringements, all posted photographs from US-based websites should be statutorily 
required to include attribution (credit-line/metadata).  Mandatory attributions would also help prevents new works from being 
involuntarily orphaned. 
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(3)  What are the most significant registration challenges for photographers, graphic artists, and/or illustrators? 
 


Previously, the cost to register a single or groups of unpublished works was $35 per application; I found this cost manageable.  
Once the fee jumped to $55, I had to take pause and re-evaluate my options.    
 
The USPTO offers varying fees to register patents:  Micro and small entities pay lower fees, while larger entities pay standard 
registration fees. 
 
To be equitable and encourage more creatives with limited income to register their authorships, the Copyright Office should 
offer a similar multi-tier fee schedule to register single and standard works:  
 


(A)  Individual creatives, veterans, and non-profits would pay a micro fee. 
 
(B)  Entities with up to 250 employees, would pay a small entity fee; and 
 
(C)  Corporations with over 250 employees would pay a large entity fee. 


 
Compared to freelance creatives who work out of their one-bedroom apartments, movie studios, software companies, and 
other large commercial entities can very easily absorb paying higher fees to register copyrights.    
 
Both copyright and its licensing exploitations are directly linked to visual artists’ livelihood.  My gratitude to the Copyright Office 
for allowing me to express my concerns and solutions. 
 
Sincerely, 
 
A. Vohra 
Overland Park, Kansas 
www(d0t)thehillmedia(d0t)c(0)m 
cnli(@t)hotmail(d0t)c(0)m 
 








Alan Sparrow, Designer 
Studio Fugazi 
 
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 
Cost is certainly a factor, but it is also a matter of protecting the brand or reputation for your design. 
As an example, there is little to no enforcement of protecting copyright when an amateur, unlicensed 
artist creates a print of a licensed character (ie. Disney/Marvel’s Iron Man) and sells it online or at 
conventions, despite the fact that it’s a clear violation of copyright law. At the same time, many of 
these amateurs and hobbyists might pursue obtaining a license if it were more monetarily feasible to 
do so, or if companies had clearer communications as to how to obtain a license (or, for that matter, 
if they do not wish to license their brands out at all, which should certainly also be an option for 
them.)  
 
There too, the areas of parody and satire art should out of necessity continue to be protected, to allow 
freedom of speech and criticism to any artist of any level.  
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or  
illustrators?  
 
The proverbial genie is out of the bottle as far as this area goes. There is little to no education, and 
even less enforcement, of copyright violation by the copyright owners. I believe this can be chalked 
up to a combination of lack of concern and improbability of expense. To use my previous example, 
Disney is unlikely to waste the money to have their legal team go after the amateur artist who is 
selling his Iron Man prints for $10 at a comic book convention. The money involved in the legal 
pursuit is essentially wasted money, as it will cost more to Disney to legally force this person to stop 
what they’re doing than it does to simply ignore it. And by that same token, the smaller independent 
publisher who is willing to fight tooth and nail to protect their creation might be unable to afford 
legal counsel in the pursuit of protecting their copyrights.  
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  
 
The Copyright Office has done much to ease the burden of making it simpler to register your 
copyright or trademark for creative works. Continued simplification of this process should be an 
ongoing goal of the office. It would be equally helpful to make the cost of registering a little easier 
for the smaller independent artist. Continuing effort to meet these two criteria might dilute some 
creator’s issues with taking the time (and expense) to register their work. There, too, the standard 
idea that a work is considered “copywritten” once it appears in some form of published document (a 
book, a printed photo, a website, etc.) should continue to remain in effect.  
 
4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  
 
I think if the path to obtaining a license were simpler, there would be more interest in pursuing it. For 
the amateur or hobbyist, it’s simply easier to beg forgiveness than ask permission at this point. If a 
person is creating unlicensed work of a known property, selling it, and there’s no enforcement of the 
copyright law to cease the practice unless the owning entity decides to invest time and money to go 







after them, then truthfully…other than an individual’s artistic integrity…why not continue to do it? 
At the same time, creators need to have a solid, efficient, and affordable way to protect their 
creations, particularly smaller publishers who wish to do so.  
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?  
 
Of primary importance here is the protection of the creator’s creation, whether it is a large corporation or 
a single individual. What is done with it, how it is done, and by whom, is and should be left up to the 
original creator of any work. The Copyright Office’s job should be to assist that creator in the ease of 
protecting their creation.  








Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


I am an artist and freelance illustrator by trade. As a freelance illustrator, my income 
heavily relies on my drawing skills and my inherent copyrights once my images are 
created. Selling these rights and licensing them is how I am able to bring in an income 
and feed my family. It is because of this that I am writing to you: copyright is my income. 
Laws changing these rules about my given right as a creator to an image is not an 
abstract thought to be discussed in an office, but a real game changer for my livelihood. 


One of the things that worries me the most about these proposed changes is that my 
images are ALL digitally created. As many pains as an artist can take to include a 
watermark and meta data in our images for online display, there are a billion ways for 
that information to be removed from our images simply by having others even share it 
online, or resave images, or entirely strip the image of its metadata. Although my clients 
do credit my images for publication purposes, this is only ONE of the many venues 
where my work can be seen, which means that I do not have control over how far and 
wide my images are shared and they could easily be “orphaned” as per your new 
proposed law. The only way for me to solve this is to not show my work at all, and if I 
don’t show my work, then I cannot make a living from it. 


If your intention is to really protect the rights of artists and creators, instead of trying to 
orphan our works and make it even easier yet to have our rights as workers exploited by 
those who would like to make a buck off of us, perhaps you should work to strengthen 
the rules that give US creators more protection, like making it illegal to mass digitize 
works not in the public domain records, illegal to remove copyright information, and 
extending the copyright of an artist even if it has not been registered, and allowing 
artists to register work without having to pay a fee every time — after all, artists don’t 
make much money as is, and you’re hoping to force us to register every image? — no 
artwork can create itself, it is created by someone, and therefore it is not an orphaned 
work. This proposed change is hugely worrisome, Please help us continue working (and 
therefore providing more income for the economy we live in) by protecting our rights, not 
just selling them off to the highest bidder.


Sincerely,


Jael Bendt
D.B.A Jay Bendt







Minnesota, MN, 55337

























Robert and Sandy Winfree.  Winfree-Studio 
5211 Wood Hall Drive, Anchorage, AK 99516 


bobwinfree@winfree-studio.com 
 


       July 18, 2015 
 
 
We are writing in response to the notice of inquiry on Copyright Protection for Certain Visual 
Works.  FR Doc. 2015–09575 
 
My wife Sandy and I are independent artists.  I am also a published photographer, art historian, and 
author.  Our comments address copyright and registration challenges for each of these activities.  
 
Fine artists continually run the risk of others copying and reproducing their artworks.  Independent 
artists and photographers like ourselves lack time, staff, and other resources needed to routinely 
register, monitor, and enforce use of their images.  While most artists would understand others being 
inspired by their artworks, we also run the risk of our artwork and designs being photographically and 
digitally copied and reproduced for sale by others.  Colleagues whose income depends on licensing of 
artwork have spoken of troubling instances of finding their own works in the marketplace and internet, 
reproduced and sold by unauthorized distributors.   
 
Artists can load lower-resolution images on their web sites or add digital watermarks to images with 
varying success.  However, given the ubiquity of high resolution photography and digital editing tools, 
there are no physical protections to prevent exhibited artwork, sold originals, or authorized reprints from 
being photographed and reproduced by others for unauthorized uses and sale.   
 
It is not unusual for a photographer like myself to make hundreds or thousands of photographs on a 
single photo shoot.  While we may use only a small percentage of those images for sales, artwork, or 
publications, the value of those images depend on their unique qualities. The idea of having to register 
tens of thousands of individual images, or hundreds of similar photos in a series, to have enforceable 
copyright over each of the images, is overwhelming to consider. 
 
As an art historian, I have also experienced the challenges of tracking down and contacting the owners 
of images that I see reproduced across dozens of web sites and sometimes in print.  When the artist's 
name and production date are properly attributed, it may be possible to determine whether the image is 
still in copyright, but not necessary the owner.  It can be also be difficult or impossible to secure rights 
to use the images if the artist is no longer living and their copy rights have passed to heirs or 
institutions.  "Fair Use" laws lack adequate clarity for including such images in books and other 
scholarly works for which the author or publisher will receive compensation.  Some of my own scholarly 
manuscripts may never be published, because of the difficulty and expense of securing permission to 
include images of hundreds of artworks. 
 
Personally, I would welcome access to a service that would enable me to upload selected images that I 
wanted to make available for licensing with my contact information, without jeopardizing my copyright 
on these or similar images I own.  I would not support such registration being mandatory to protect my 
copyright.        
 
       Sincerely, 
              
       s/Robert A. Winfree, Ph.D. 








July 19, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for collecting feedback and information.    
 
I am writing to you as an artist with a part-time business that I use to help support my family.  
Copyright law currently helps to protect me, and it is an issue that is very important to us.  
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


 


Currently, my largest challenge is one of advertising. Because I create my own graphic artworks, and 
am a small business, my main challenge is not of getting a hold of graphics, but of letting people know 
I have them.   


Publishing my artwork on-line is an absolutely vital step for my business.  In fact, the more artwork I 
have published on-line, the more valuable it becomes.   People prefer to buy from artists whose style 
they can easily recognize, and in this current age of the internet the best method is on-line publishing. 


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 


 


The most significant challenge is people finding my artwork and removing my information from it.  
Then I must contact the web host or business.  Fortunately,  I own the copyright as soon as I create the 
artwork, so this has never been out of my reach. 


Currently, many people feel they have a right to artwork as soon as they see it on the internet.  This 
makes the secondary challenge a lack of education about who owns the rights to artwork.    


 


 







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 


 


I can not possibly afford to register every work of art I make.  I am a small business.  The bulk of my 
business is selling daily paintings – I could not possibly register my paintings every day.  I could not 
even register only the paintings I plan to make prints of. 


I depend on being able to create art, post it to social media, retain the Copyrights to my paintings, and 
then sell those paintings. 


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 


 


I don't currently have any.  If I wish to use a photograph or other graphic art work I find a small 
business owner, read the contract, and then purchase the appropriate package for my needs. 


It is very easy to do. 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


There are currently many businesses who thrive on taking artwork and hoping to out finance any legal 
Copyright holders.   Please don't make it easier for big businesses to take advantage of artists. 


6. What are the most significant challenges artists would face if these new copyright 
proposals become law? 


 
I would absolutely lose my business.   In addition, any work I had previously published on-line could 
end up as orphaned work, and I would lose that, too.   It would be devastating.   There would no longer 
be a reason to make and share artwork, because the price of sharing it would be too high. 
 
Thank you for your time, 
Abigail Miller 








Hello, 
 
I am an illustrator and author, graduating soon from the University of South Florida with a degree in art. This 
summer, I was accepted for my artistic talent to study art in France. I publish physical and digital content on a 
very regular basis, and as art is an essential part of my life, I feel threatened by a possible amendment to  U.S. 
copyright law. 
 
A significant challenge related to monetizing and licensing my own work is that many people treat an artist's 
efforts with disrespect, and will take and repost and edit work to put elsewhere. This is hard to enforce, as it 
can take a series of minutes for someone to do this. However, this is where I would place more burden on 
enforcement. 
 
The problems concerning enforcement are that people do not defend or stay vigilant in terms of reproducing 
artwork-- an artist's graphic pattern being used by a company to print a skirt, for example. However, there are 
enough tools available (a popular example is reverse Google image-searching to find the source) that it is the 
monetizer's responsibility. Nobody asked the designer company to take that specific photo or pattern and profit 
off it without permission. They could have made the work on their own, or, who knows, hired someone for 
creative development (because artists are constantly underfunded and it would sovle everyone's problems). 
 
Registration is difficult for an up and coming artist, especially a student; you may be talented and produce 
beautiful work, but you may also be out of money to pay for registration fees. As well, artists produce a large 
volume of work: do we have to pick and choose? What will happen to students who post artwork for critique or 
scholarship purposes, but companies take it without offering any sort of compensation? What will that do to 
the student's esteem and self-worth, that their life work can just be taken? What does this reflect on that 
student's approach to their mastery, and for people who appreciate art in general? 
 
I can understand the legality issues concerning those who genuinely just want to fairly use and support artwork. 
I suggest, however, taking the steps to just ensure that it was the same person who made the work. (For 
example: looking at their portfolio, making sure it isn't a stolen repost). That way, if it was a repost, the burden 
would fall on the reposter rather than the company. These days, there are enough means to investigate where 
the source of an artwork came from. 
 
The point I am trying to make is, please continue to allow copyright to remain with the author without needing 
registry. Rather, educate the public about means to properly identify ways to credit and contact the artist. If a 
work is orphaned as said, and all precautions were examined, they can simply not take the work (or, actually, 
commission an artist to make their own work, FOR them! Everyone would win in that scenario, and artists 
would have a better livelihood). 
 
Thank you, 
Threnody Gawron 


 








Christine (“Chris”) H. Rollins
9101 White Chimney Lane


Great Falls, Virginia 22066-2321


July 23, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave., S.E.
Washington, DC 20559-6000


RE:  Notice of Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (80fr23054)


Dear Ms. Pallante:


This is to ask that you create policy to protect visual authors (and other creative artists) to retain 
their exclusive rights, and support an economically sustainable environment for professionals 
practicing the visual arts.


I have been practicing as a photographer and board artist for 7 years.  I am currently completing 
a certificate program in botanical illustration.  I hold a BA degree in fine art with a major in 
Photography and an MA degree in Applied Behavioral Science.


I am grateful for this opportunity to participate in the first inquiry into the protection of visual art 
for nearly 40 years as technological “management” and industrialization of creative work have 
encroached on the economic assets and livelihoods of visual artists.


What follows are my assessments of the elements which affect my income and protect my 
rights in my work, as well as that of other artists.   


1.  What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks and illustrations?


• Lack of negotiating power of independent contractors
• Unfair work-for-hire and all-rights publishing contracts
• The loss of secondary royalty income from the diversion of artists’ domestically-earned 


reprographic royalties by the Copyright Clearance Center, content aggregators and 
commercial databases to publishers and from the diversion of foreign-earned 
reprographic royalties from overseas collecting societies to U.S. recipients


• Limited regulatory oversight of collective rights administration by the Copyright Office to 
assure royalties are paid to the artists who earned them


• The length of time before the exercise of termination rights   


Copyright supports a property right that enables an economic market for the creation and 
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dissemination of my artistic works.  For professional artists like me, that property right is created 
throughout the pursuit of my craft and sustained expenditure of great effort, time and money in 
the production of my artistic creations.


My work is displayed through the Worldwide Web of competitive necessity and as an affordable 
alternative to business and engagements with galleries.  Unfortunately, this allows my work to 
be offered for sale by content aggregators who have secured no authorization from me to 
license my work.  I am not concerned with fair use of my work, or the use of my work on blogs 
that celebrate or comment on art.  However, it is unfair to use my work to promote other 
interests.  These occasional infringements found on the internet are insignificant in comparison 
to the sustained, unauthorized licensing of my work for the secondary reprographic uses 
marketed by commercial content aggregators, databases and the Copyright Clearance Center.
The secondary royalty stream continues to expand in both value and marketshare.  The 
Copyright Clearance Center returns royalties to rightsholders, but does not return any royalties 
to visual artist rightsholders for work embedded with the published works it licenses.  Huge 
commercial databases engage in this unauthorized use.  This significant loss of licensing 
revenue is unexamined and unchecked.  This outcome does not comport with the intent of the 
Copyright Act.


2.  What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


• Implementation of the resale royalty, and the designation of that royalty as inalienable is 
necessary


• Delay in the legislative implementation of the federal resale royalty since the U.S. joined 
Berne in 1983, and has resulted in a generation of resale royalties lost to artists and their 
heirs in the U.S. and around the world 


• In the case of illustrators, painters and photographers, in many instances the original art 
was never sold by the artist, but passed into the hands of publishers, advertisers and 
others through the production process


I therefore support the proposed American Royalties Too (ART) Act of 2015 which calls for the 
institution of the reciprocal royalty in the United States, and for the Copyright Office to bring 
transparency and justice to artists’ secondary licensing rights.


3.  What are the most significant registration challenges for photographers, graphic artists, and/
or illustrators?


• It is fundamentally unreasonable to require registration for visual artists as a prerequisite 
to statutory remedies.  Without these remedies, including attorney fees, costs recovery 
and injunctive relief, visual artists cannot adequately enforce their rights


• Registration for visual artists is burdensome, unrealistic, costly and fraught with 
potentially fatal technicalities of which may artists are unaware.  The 1976 Copyright Act 
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was revised in part to try to prevent the loss of rights to American creators by removing 
  burdensome formalities that caused the forfeiture of rights


• Requiring registration nullifies the benefits to creators provided by the 1976 Copyright Act


The spirit of the Berne Convention prohibition on formalities should be honored for U.S. visual 
artist.


4.  What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?
  


• I do not require use of the work of others in my practice 


5.  What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 


• The right to authorship in the U.S. should be indisputable.  Work for hire for independent 
contractors deprives an artist of authorship in direct contravention of constitutional rights 
to secure the exclusive rights to work for limited times.  This loss of authorship in 
compounded by the loss of all secondary income created by the ongoing licensing and 
exploitation of that work, including the exclusive right to create derivative works.  
Meaningful copyright reform would prioritize amending the law to apply work-for-hire only 
to true employees and not to independent contractors or suppliers


• The length of time to exercise the termination right must be shortened.  By the time a 
creator can exercise a termination right he or she has been denied income from their 
work for three and a half decades.  The exercise of the termination right has become an 
unequal legal fight against large enterprises


• All statutory remedies should be automatically available to all artists at the moment an 
artist fixes a creative expression in a tangible form


• It is virtually impossible for independent creators to find justice against giant corporations.  
We cannot sustain the legal battle.  For corporations, litigation is a part of doing business, 
and they are staffed with entire departments and outside counsel as a matter of course


In conclusion, each of the exclusive rights conferred by copyright has a value.  We rely on the 
divisibility of our exclusive rights to earn our livings.  Any rights not specifically transferred in a 
license belong to the artist, including rights to uses not yet known or invented.  When a use has 
value, part of that value is shared by the creator.  Without the creative work demand and the 
market to meet it, the demand would not exist.  Yet, we experience significant difficulty enforcing 
our rights because of the dramatic imbalance between the individual creator and large 
publishing enterprises and their associated allies.   In many cases, revenue streams that directly 
belong to visual artists have been wholly diverted to other parties, and artists are foreclosed 
from the exercise and enjoyment of their rights.


This Administration and many previous ones have applauded the values and virtues of American 
small businesses and have committed to support them.  Inability or ineffectiveness in protecting 
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the property rights of individuals and small businesses directly affects the careers and incomes 
of both individuals and small businesses in the art field.  The U.S. Constitutional’s 
Copyright Clause contemplates that encouraging individual effort by allowing personal gain is 
the best way to advance public welfare.  The public welfare is not expanded by facilitating the 
interests of entities with greater economic power over the creative efforts of the individual 
creator.


Sincerely,
Christine H. Rollins         


 


  
 


 








 
 


 
Cherished Solutions, llc  -  619 12th St. #49 Golden, CO 80401 


 


 
July 23, 2015 
  
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
  
RE: Notice of Inquiry, Copyright Office, Library of Congress 
  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
  
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for the opportunity to reply to this call for comments. I am a visual Author/Creator/Artist 
who makes a living off of my copyrights. I do NOT make a living by selling physical artworks and 
designs, but off of the licensing of the copyrights that I am granted under the current laws and 
protected by the registration of these original works. 
  
Most of my work is finished in a digital format, and for the most part, there is only value in the 
reproduction copyrights of my work that I license to both non-profit and for-profit entities. These are 
my greatest assets; being able to monetize my intellectual property is what allows me to create freely 
and stay in business. Because I currently control how they are used, not only can they provide my 
family an income, but they also can be shared literally around the world in print publications, on 
products, and online because I know they are protected by America’s currently strong copyright laws. 
To me this is extremely beneficial to society because they can enjoy my works in a manner designed by 
me the original Author/Creator/Artist, on the specific uses that I authorize. 
  
I am an adjunct instructor at Rocky Mountain College of Art & Design in Lakewood Colorado, and have 
also been a guest presenter at several other colleges and universities in America. Since 2008, I have 
been honored to teach art, illustration, design, marketing, and business to hundreds of art students. 
One of the things I cover in my classes is how to make a living off of one’s original work though the 
licensing of copyrights. Art licensing is one of my passions! That is one of the reasons I founded an 
international group on LinkedIn called the “Art of Licensing”, which currently has more than 13,000+ 
members, most of which are visual Author/Creator/Artists who license their art. Something we are all 
concerned about is that copyright infringement, even under current law, has gotten out of control and 
is extremely difficult to fight on our own soil and abroad. Many Author/Creator/Artists, including 
myself, no longer feel safe to post works on public websites, so they are hiding them in private 
password protected portfolios. This has made it very difficult for potential licensees to find works and 
use them. To address this concern, our art licensing community has banded together and recently 
launched a private and centralized online site that will allow licensees to search and find the work they 
want to use. The ability for these Author/Creator/Artists to maintain complete control of their works is 
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what makes their businesses possible and it is also critical to the businesses of their agents and the 
manufacturers who license designs.  
  
I have read the entire 2015 Orphan Works and Mass Digitization Report and it’s my belief that passing 
legislation based on this report would effectively make it easy for others to use and profit from my 
copyrights and intellectual property without my permission if they couldn’t find me… and that there 
would not be a serious deterrent to utilizing my art, because even if I objected, the user would not have 
to pay statutory damages. Right now, statutory damages provide an extremely effective deterrent 
against willful infringement. If new copyright law is enacted as proposed, it would be extremely difficult 
for me to protect my assets (which are my copyrights), I would struggle to support my family. This 
legislation and its logical ramifications would put me out of business due to the sheer time and money 
it would take to upload my art (past, present and future) to the unknown new registries. It would also 
make it impossible to share my artwork and photos online or exclusively license it to legitimate 
licensees due to the obscene time and money it would take to register a career’s worth of tens of 
thousands of photos, sketches and finished artworks. Like many artists, I am quite prolific, easily 
creating thousands of designs, photographs and sketches every year. 
  
If the proposed copyright alterations as the Office has suggested in the 2015 Orphan Works and Mass 
Digitization Report ever becomes reality, I predict that it would logically lead to less people sharing with 
society, not more sharing. Creativity and innovation will gradually be eroded and extinguished, it will 
not flourish under these new proposed guidelines. If art is good for the society, then it is better off in 
the control of the Author/Creator/Artist of that work. If Author/Creator/Artists are worried that their art 
and even their personal photos uploaded to social media sites and blogs may fall into the hands of 
FOR-PROFIT entities who will be protected as orphan works infringers, then they will stop posting and 
we will have a very bleak online culture indeed. 
 
Is this the future we want to see happen? As an Author/Creator/Artist, how can I ever show another 
living soul my art if my own government won’t help me protect it? How can I possibly license my work 
exclusively to a legitimate licensee if I can’t be sure that in some other corner of the world someone 
hasn’t filed it as “orphaned” without my knowledge? Why should other for-profit entities get to use art 
without directly paying the Author/Creator/Artists, especially when they have the means to legitimately 
hire, select or license work from the tens of thousands of Author/Creator/Artists that can easily be 
found though hundreds of online sites and like the one our group has set up at ArtLicensingShow.com? 
  
Also, I don’t think it’s fair to give non-profit organizations a pass on this as well, they do have income 
from donors and other means and they do have pay their other vendors for services, equipment, rent 
etc. Why should any Author/Creator/Artist’s work be used without being compensated by them when it 
clearly will benefit their bottom line and build their assets, their story and their mission? What if they 
chose an “orphaned” piece of art from an artist who doesn’t agree with their mission? Shouldn’t this be 
taken into consideration? Even if their only intent is to archive history, they should always have 
PERMISSION from the Author/Creator/Artist to do so. If they can’t get the permission, then they should 
just file the work until a later date, for when it is in the PUBLIC domain anyway! What’s the hurry? They 
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have thousands of years of history to work on, please encourage them to leave the works of the living 
artists ALONE. 
  
Because most of the people who may read this letter may not be Author/Creator/Artists, please let me 
emphasize, that is takes a considerable amount of time, talent, courage, and innovation to create 
original art. This is not something we play at, this is our job, and coming up with truly original designs is 
no easy task. It also takes a tremendous amount of resources and art materials as well which are 
increasingly expensive whether they be a $20-$50 painting brush or a $5,000 computer system with 
thousands of dollars of software that we pay for the license to use. Also, our art (and the copyrights 
that are attached to that art) is a part of our personal story, it’s our blood, sweat and tears; it’s a part of 
the very fabric of our soul. Even if we choose to use it commercially to feed our families, it is VALUABLE 
to the Author/Creator/Artists on a personal level as well. 
  
Orphan Works legislation is NOT NECESSARY and only makes it more difficult for 
Author/Creator/Artists to create and eke out a living. If this proposal becomes reality, we will have a 
world with LESS ORIGINAL ART because Author/Creator/Artists will be spending all their time uploading 
to registries instead of creating, if in fact they could afford to do this. Many would be put out of 
business due to these costs alone. Creative output could potentially be drastically reduced if there is a 
cost associated with every single piece of art that an Author/Creator/Artist wants to create and protect. 
Also, if an Author/Creator/Artist isn’t spending enough time creating art, then there is less art to sell 
which means it would be even more difficult to stay in business. A world with less innovative art… is 
this the world you want us to want to live in? 
  
  
In response to the raised questions: 
  
1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  
 
Our culture is beginning to treat art as a commodity. But, just because it’s easy to come by online, 
doesn’t reduce it’s value to the Author/Creator/Artist and it certainly should not be free to use and 
make derivatives of, whether or not the work is “orphaned.” 
  
Currently, there is a lot of infringement happening and there are big 
companies/manufacturers/retailers in the U.S. that tend to infringe on a repeated basis, since they 
know that the very small, single Author/Creator/Artist businesses can’t even afford to file a lawsuit. 
Therefore, they get away with the art, make tons of money, and the Author/Creator/Artist never sees a 
dime. If they settle out of court and make the Author/Creator/Artist sign a gag-order, most of the 
money received will go to legal fees, and the productivity time lost in creating new work is lost forever. 
Again, big companies know this and apparently feel safe infringing upon Author/Creator/Artist’s works 
as they know we don’t have the means to go after them. If they do get caught their reasoning is that is 
it cheaper to ‘settle” than to pay legitimate licensing fees. If the Office wants to help us, they should 
make it less prohibitive for Author/Creator/Artists to get paid for their work in these clear infringement 
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cases where the work is properly registered with the U.S. Copyright Office. If companies are found to 
do this repeatedly, they should be punished accordingly and the percentage of their fees paid to the 
artist should increase with every subsequent infringement case in which they are found guilty! 
  
Sadly, the other issue is there are still foreign countries that have zero regard for our copyrights. They 
are often getting our work online or through legitimate means of production and then reselling that 
work without our knowledge or remuneration both abroad and most disturbingly to other American 
companies as stock or “factory provided” art. This art then returns to the U.S. and is sold side-by-side 
with legitimately licensed work for less money, which further harms the Author/Creator/Artist and the 
licensee who played by the rules in the first place. I have seen many Author/Creator/Artist colleagues in 
the fabric-by-the yard industry burned by such infringement and it seems there is little that can be 
done as the consumers can’t tell the difference. Again, if the U.S. Copyright Office wants to help make it 
feasible and possible to go after these types of infringement cases, there are many thousands of 
Author/Creator/Artists who would feel grateful for the protection. 
  
2. What are the most significant enforcement challenges for photographers, graphic 
Author/Creator/Artists, and/or illustrators?  
 
To me, one of the biggest challenges is how the way our work is commercially used requires removing 
the Author/Creator/Artist’s name and the copyright information. Most manufacturers think that a 
visible credit line and copyright symbol will have a negative impact on product sales, and for this 
reason refuse to allow it. To many it is unsightly to see this copyright information on the art itself. Even 
though as a copyright holder we press for it to be included, it’s just not practical. Thus, depending on 
the application, many published pieces never include the artist’s credit. Most importantly, under the 
Copyright Act of 1976 it is not necessary to attach a copyright notification to a work to have inherent 
copyright protection. For example, I have designed art that goes on fabric designs, apparel, 
accessories, and none of these applications show my name. When printed on the packaging, it is easily 
separated from the work itself. I also do a lot of work for the craft industry designing embellishments 
for scrapbooking and craft-making, like stickers, stamps, stencils, ribbons, decorative tape. I own the 
rights to the art I license to these companies, but since these applications are designed for consumers 
to use on their own creations, it is again unsightly to have my copyright notice attached in every square 
inch on their finished personal projects. 
 
Thus, my challenge with the Orphan Works proposal is that anyone could come upon my work, not 
ever be able to find out that it was me that did the original design, and think that that work is then 
“orphaned.” If I understand it properly, the proposed legislation would then allow them to file to use it 
for their own purposes as a derivative work, both for non-profit and for-profit applications. I believe 
even the most diligent search for most art would come up empty. I have extensive experience creating 
websites (for which I also design and license my art) and as our modern technology is, I don’t see this 
technology being anywhere near sophisticated enough to find the owner of a specific abstract pattern 
or a nameless graphic design piece. Most of the searches I do to test this on my art that I know is 
floating around the Internet, comes up with false-positives. Many in my field do work that would fit into 
these categories, and yet, to us the creators, this work has tremendous value and can provide us the 
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means to feed our little Author/Creator/Artist families. For some reason, people are thinking that art 
has no value to us after it is created. I am here to tell you, that it is after the work has been first created 
is exactly the time when its value greatly increases, not decreases! Those rights should be protected by 
Copyright Law, and never undermined by any future Orphan Works legislation. Furthermore, the 
burden of “being found” should never be put upon an Author/Creator/Artist especially when it 
advantages the infringer of the “orphan” work if they can’t find the Author/Creator/Artist with their 
“diligent search.” 
  
I feel that is it unnecessary to create any Orphan Works legislation. If the rights-owner to a work can’t 
be found it is extremely easy to find a suitable substitute. If it is not in the public domain yet, then 
archivers shouldn’t be concerned about archiving it. Period. If the owners can’t be found, then perhaps 
they don’t want their work being digitized or used without their permission. I certainly wouldn’t. Under 
the protection of the Constitution they should have the right to choose this for themselves. As long as 
they are still under copyright, then copyright should PROTECT them from Orphan Works infringers too! 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  
 
Even at the current rates, it is still VERY expensive for most Author/Creator/Artists to register 
everything they create (there are many cases where we are not paid for the work, or the amount of the 
registration fees takes such a huge chunk out of our income that many don’t bother with it at all and 
opt to use that money to pay for rent or buy groceries). For me, in order to create one piece of art or a 
small collection of art, I will make dozens of sketches and take up to a thousand photographs that I 
don’t have the funds to copyright, even though each one is a unique expression of my creativity and 
commercially valuable in its own right. The result is, we don’t register everything under the current 
system as it is far too much of a hassle and expense. However, we are comforted to know that we 
would still have moderate copyright protection under the Copyright Act of 1976, even on the things we 
can’t afford to register since they are indeed our original creations. This gives us courage to share them 
internally with clients during a project and know that they have to honor the value of these items (and 
not infringe upon them) even though they are pre-publication. 
 
Also, we typically have to register many things in a sets which makes it difficult to track particular 
pieces. If it were a simpler process and we could register one image at a time for a much lower fee with 
the U.S. Copyright Office, that would be welcome (NOT a third-party, private registrar!) I am not a fan of 
third-party registrars, since this would greatly shift the power of controlling our assets to private 
companies, which may or may not have good intentions for using the art. This is one place where a 
centralized government registration process is a helpful idea and necessary to help visually track 
registration information. Having other companies involved in this process spells disaster and is one of 
the HUGE reasons I opposed both the 2006 and 2008 versions of Orphan Works legislation. 
  
4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?  
 







 
 


 
Cherished Solutions, llc  -  619 12th St. #49 Golden, CO 80401 


 


If I ever had doubts about using or not using another creator’s work the frustrations would lie in not 
being able to understand the licensing agreement or the unknown fees. I think educating people about 
licensing is a good first step in resolving these fears. Unfortunately, licensing is so complex because it’s 
based on circumstances surrounding a particular use, no one can fairly boil it down to a simple chart 
that would work for all circumstances.  
 
Most Author/Creator/Artists are reasonable when it comes to licensing work, there is an entire culture 
built around educating them on how to proceed in granting these rights in the Art of Licensing LinkedIn 
group. I would encourage those who are frustrated with the process of licensing to get professional 
legal help to guide them through the process. 
  
  
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
Please refer to my above statements. 
  
  
6. What are the most significant challenges Author/Creator/Artists would face if these new 
copyright proposals become law? 
Please refer to my above statements. 
  
 
 
I would like to thank you for your time in reviewing my letter. I know that the Office carries a heavy 
burden to find a resolution for these matters. Above all we are grateful for you to uphold the spirit of 
the Constitution that allows Author/Creator/Artists the rights to exclusively protect the tangible 
expressions of our creativity and original intellectual property. 
 
 
  
Respectfully, 
 
 


 
 
 
Cherish Flieder 
Illustrator, Designer, Educator, Art Licensor at Cherished Solutions, llc 
Founder of ArtLicensingShow.com and the 13K+ Art of Licensing group on LinkedIn 








Hello there, 


Thank you for your interest in our creativity and keeping it ours.


I used to copyright all my images about 5 years ago. I was able to upload a unlimited 
big pile at low low resolution and pay one fee each time. I haven’t done it in a long time 
and I’m not sure  what has changed. I want to start again. I need to be able to upload all 
files from a shoot not just the selects. Because of the timing of my clients picking and 
posting images so quickly I can’t get them posted to qualify for “before published” if I 
only uploaded selects. Does that make sense? I want to be able to send low low res 
images 4 times a year in huge clumps or published and not published or I don’t see how 
I will be able to do it :-)


I hope this helps. pleases feel free to call me.
Athena
Athena Photography
406-531-8833








July 22, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 101Independence Ave. S.E. Washington, DC 
20559-6000  


RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright 
Protection for Certain Visual Works (80fr23054)  


Dear Ms. Pallante,  


It is hard to reconcile this tremendous theft of licensing revenue from 
American visual artists that remains unexamined and unchecked. It is 
very hard to reconcile this outcome with the goals of the Copyright Act. 
The sustained authorship of professional authors is not indestructible. 
In fact, it is becoming rather frail. Our rights urgently need to be 
secured. 


What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? 


Little can be done to right the current extreme imbalance between 
author and publisher, or author and user if you prefer, but I have three 
solutions. 


The right to authorship in the U.S. should be inalienable. It is self-
evident that work-for-hire for independent contractors deprives an artist 
of authorship in direct contravention of my constitutional right to secure 
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the exclusive rights to my work for limited times. This loss of authorship 
is compounded by the loss of all secondary income created by the 
ongoing licensing and exploitation of that work, including the exclusive 
right to create derivative works. Meaningful copyright reform would 
prioritize amending the law to apply work-for-hire only to true 
employees. 


The length of time to exercise the termination right must be shortened. 
By the time a creator can exercise a termination right he or she has 
been impoverished for three and a half decades while those copyrights 
have built a billion dollar corporation or four. The exercise of the 
termination right has become a grossly unmatched legal fight against a 
leviathan. No example describes this more tragically than Jack Kirby 
and his inability to exercise his valuable termination rights during his 
own lifetime against the four Marvel and Disney Corporations. 
All statutory remedies should be automatically available to visual artists 
at the moment an artist fixes a creative expression in a tangible form. 
Statutory remedies are the only viable method by which an artist can 
enforce and defend their property right. The substantial deterrent of 
automatic statutory remedies will have a significant effect on the 
rampant piracy and unauthorized use suffered by American visual 
artists. 


What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? 


It is self-evident that is fundamentally unreasonable to require 
registration for visual artists as a prerequisite to statutory remedies. 
Without theses remedies, including attorney fees, costs recovery and 
injunctive relief, visual artists cannot adequately enforce their rights. 
Most visual artists create exponentially more works than any other 
genre of creator. And although there is a commendable, special group 
registration solution for photographers, non-photographer visual artists 
need to be especially vigilant when using the group registration system. 
If the illustrator or fine artist registers a group of works labeled as a 







“collection” or a “compilation” the artist risks a limitation of a single 
grant of statutory remedies for the group, or a fractional grant of 
statutory remedies for an infringed image within the group. 


Most artists would reasonably assume that they have “perfected” their 
copyright by timely registration within three months of publication, and 
have therefore secured statutory protections for the lifetime of the 
copyright. Few know that the Copyright Office does not retain most 
visual art deposits after ten years, and has discarded millions of visual 
art registration deposits. 


Even fewer artists know that the already unaffordable $55.00 cost to 
register a work only secures retention of the visual art image record for 
10 years, and if the artist wishes to full term retention of a published 
copyright deposit in the Copyright Office for the life of the copyright, 
the artist must pay an additional $540.00. This means the real cost of a 
“perfected” visual art copyright registration is $595.00 per image. 


Registration for visual artists is too burdensome, unrealistic, costly and 
fraught with potentially fatal technicalities of which many artists are 
unaware. The Copyright Office has long known that most visual artists 
are unable to afford the time and expense to register all their works. 
The 1976 Copyright Act was revised in part to try to prevent the loss of 
rights to American creators by removing burdensome formalities that 
caused the forfeiture of rights. 


Because of this, the true spirit of the Berne Convention prohibition on 
formalities should be honored for U.S. visual artists. 


I realize this stands in stark contrast to current policies being pushed 
that would limit or remove artists’ remedies. Such policies favor 
infringers and not artists, and favor the extinguishment of professional 
authorship for the protection of infringers. 


I no longer know the cost of overdue library fees, but when I was in 
college the fee for an overdue book (or never returned book) was quite 







small. It was to encourage you to go ahead and be sure to return the 
book. The penalty wouldn’t become so overwhelming that it might 
cause you to abandon the idea of returning the book. So, it was a minor 
penalty, no matter how overdue, until it was time to register for the next 
semester when you could not re-enroll unless you returned the book or 
paid for its replacement if lost. Because it had the dramatic hammer of 
an effective penalty it worked. 


If a thief steals a handful of loose candy from a convenience store the 
thief is charged with shoplifting, a very serious crime. If a thief steals 
more than a $1,000 of anything it is a felony. Steal $30, $3,000 or 
$30,000 worth of art usage and the only penalty is on the artist, unless 
statutory remedies are automatic. 
What other issues or challenges should the Office be aware of 
regarding photographs, graphic artworks, and/or illustrations under the 
Copyright Act? 


The overdue implementation of the resale royalty, and the designation 
of that royalty as inalienable would certainly make this list. American 
illustrators wholly support the implementation of the resale royalty and 
filed a detailed report with the Copyright Office in 2012. 
The legislative implementation of the federal resale royalty has been in 
abeyance since the U.S. joined Berne in 1983, and that has resulted in a 
generation of resale royalties lost to artists and their heirs in the U.S. 
and around the world. 


It is hard to reconcile this loss with the goals of the Copyright Act. The 
sale of American illustration paintings and drawings is an emerging 
market attracting sophisticated collectors worldwide, and these rights 
owners deserve to participate in the wealth they have created. I have 
observed first hand the sale of many illustration works I remember 
being created and published by my mentors and peers, including this 
one where the National Geographic Society auctioned part of its 11.5 
million image archive at Christie’s in New York. 
In the case of illustrators, painters and photographers, in many 
instances the original art was never sold by the artist, but passed into 







the hands of publishers, advertisers and others through the production 
process. 


American illustration is evocative of a unique type of American artistry 
and personal expression. As more publishing archives are mined for 
illustrators’ original works of art, the market for published illustration 
originals will continue to grow. Contemporary illustrators today are 
creating the Americana of tomorrow, and some are experiencing the 
market exchange of the growing value of their original art occurring 
during their lifetimes, and enriching only others. There can be no doubt 
that the adoption of a federal resale royalty regime would further 
incentivize and protect visual authors. The artists of financially 
productive works would finally share in the equity of the value they have 
created. 
I therefore support the Congressman Jerrold Nadler’s American 
Royalties Too (ART) Act of 2015 which calls for the institution of the 
reciprocal resale royalty in the United States, and for the Copyright 
Office to bring transparency and justice to artists' secondary licensing 
rights. I thank the Copyright Office for recommending this bill to 
Congress. 


Summary 
Each of the exclusive rights conferred by copyright can be subdivided 
and each divided right has a value. We rely on the divisibility of our 
exclusive rights to earn our livings. Any rights not specifically 
transferred in a license belong to the artist, including rights to uses not 
yet known or invented. 
When the use has value, part of that value belongs to the creator; 
without the creative work the market—and the demand—would not exist. 
Yet, we experience significant difficulty enforcing our rights because of 
the dramatic imbalance between the individual creator and giant 
publishing enterprises and their cronies. In many cases, revenue 
streams that directly belong to visual artists have been wholly diverted 
to other parties, and artists are foreclosed from the exercise and 
enjoyment of their rights. 







No meaningful copyright reform is possible without seeking solutions 
to this state of affairs in the U.S. today. 


As Justice Ginsburg wrote in Eldred, 
“the economic philosophy behind the Copyright Clause . . . is the 
conviction that encouragement of individual effort by personal gain is 
the best way to advance public welfare through the talents of authors 
and inventors. Accordingly, copyright law celebrates the profit motive, 
recognizing that the incentive to profit from the exploitation of 
copyrights will redound to the public benefit by resulting in the 
proliferation of knowledge . . .” 


It is my sincere hope that this Copyright Office will take care to firstly 
cause no harm to visual artists. Secondly, that the Copyright Office will 
proactively work with visual artists to craft policy to protect visual 
authors and their exclusive rights, and support a sustainable 
environment for professional authorship. 
Thank you for issuing the first Notice of Inquiry dedicated to examining 
copyright and visual artists. 


Respectfully submitted, 


Jennifer Boles 








           
             July 19, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff,


Thank you for the opportunity to voice my troubles regarding the problems that the visual arts face in the mar-
ketplace. I am writing you today because I am deeply concerned by the legislation that is being presented regard-
ing orphan works. I am a Freelance Illustrator who has been in the business of creating images and licensing my  
rights to those images for years. Copyright is the basis of my income and how I support my business. It is the 
only way I have to protect my work, and the only way to stay in the business of Art licensing.


The biggest challenge to licensing my work is to keep control of where it ends up, and who uses it, as my copy-
right notice and contact information associated with the art can sometimes not be attached. My copyright 
information appears on my website as well at my agents where my artwork is store, but when my image appears 
someplace else on line, or when my signature is cropped off my work, or otherwise my information is no longer 
associated with my art. At that point there is really nothing that can be done to stop my work from being what I 
understand is called -orphaned. The thought that my work that I spend hours upon hours creating can not be as-
sociated with met is tough to enough to swallow. But to consider it orphaned and then can be used by any other 
party who can call it their own with out penalty is quite simply unjust, and in truth is called stealing.


I would like to believe that the Copyright office would like to work in the best interest of Artists. What needs to 
be done to truly protect the rights of Artists is to make it illegal to remove a watermark, and copyright informa-
tion from any piece of work, and make it also illegal to digitize any works not in the public domain without the 
expressed written consent from the Artist.The Copyright office should make all of its registered images search-
able by image, not just by textual data. Artists works are visual. To describe an artists work in words can not give 
the artwork the individual description it needs to allow it to stand on it’s own. 


I have registered a lot of work with the US Copyright Office over the years. It is my understanding according to 







this new legislation that there will be a clearing house for image searches, and that I will have to resubmit my 
work to a different registry with additional cost. The time and expense to do this would be catastrophic to my 
business. How could this possibly be in the interest of Artists? 
 
I am very worried about my future as an artist with the way this new legislation is written right now. I should 
have complete rights to my work having a say in how it’s used or not used should also be my complete right. If 
the legislation that is written right now passes it will put many, if not most, Illustrators and art licensors out of 
business. 
Please do something to protect us. 


Thanks you,
Lisa Conlin 


Lisa Conlin Designs
Art Explorers Art Classes
LisaConlinDesigns.com








 
 
I would like to respond to your call for input from artists on the topic of Copyright law. I have been a 
working artist for over 35 years, during which time I have won numerous awards, and invested my time  
and resources in learning and perfecting my skills. I have appreciated the current law's protection of my 
rights as the owner and creator of my work from the moment I make it. Although I have not done a 
significant amount of licensing of my images, I have considered my body of work like money in the 
bank, which can be used in the future, and as an asset that I can pass along to my heirs.  
 
In regard to the questions you have asked, I have given it a great deal of thought: 
 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations? 
 
For me, the challenge is to find the right market, and  make contact with those who need art. It is 
important to me to have the right to have my art used only on products or in publications that I 
approve of, that the control of my work is in my own hands. It is troubling to hear of the proposed 
changes which would allow users to claim that I, the artist and owner of the copyright, should have 
no say in the use of my work,  – that huge, impersonal registries would be in charge of  the 
licensing process. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? 
 
Unless an artist spends a lot of time online looking for infringement of their work, they may not 
discover that others are using it. Then, when it is discovered, there is considerable expense involved 
in defending one's copyright. It would help matters if there were methods set up where an artist 
could bring their infringement case to an arbitrator, and the person infringing the copyright would 
have to defend themselves and prove they have either purchased the right to use the image or at that 
time pay the artist to continue using it.   
 
3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? 
 


      Under current law, I own the copyright to my creations automatically when I create them. This law          
       should not be changed!  The proposal that I should have to pay to register my artwork, along with  
       spending the time it would take to fill out forms, photograph and scan my work, is an impossible  
       imposition. It would be the equivalent of asking farmers to photograph, and register every tomato  
       they grow before they sell it. I create hundreds of paintings, sketches and/or photos a year, not to  
       mention the body of past works I would have to deal with in order to have a right which I now  
       have for free, as the creator of the work. I feel that this is a plan which will cause great hurt to  
       artists, and create huge amounts of money for others at their expense – the registries would rake in 
       millions of dollars from the artists who do register their work, and art users would be free to take 
       and use an artist's work if they don't register it, and make money from that work for themselves, 
       leaving the artist in the position of working hard for others benefit, with no compensation for  
       their efforts. 
 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? 







 
I have read that those who want to change the copyright law say that they want to use certain 
artworks but cannot find the artist/ copyright owner, and thus they should be able to claim it is an 
'orphan work' and use it anyway. This system would virtually end any artists rights to their own 
work, as any user (whether they actually searched for the artist or not) could claim that they are 
using an “orphan work”, and thus avoid infringement penalties, etc.  I believe that a better solution 
would be to require attribution to be attached to all artwork used. If credit and authorship were 
attached to any use of my art, then others who wish to use it will not have trouble knowing that I 
am the artist they need to deal with. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 
 
I think that making a requirement that all visual art be registered is recipe for disaster. Things work 
better on a smaller scale, and creating vast bureaucracies to oversee the use of art in this country 
would result in the loss of many artists, who could no longer support themselves, nor afford to 
participate in the arts, to the detriment of creativity in our society.  
 
Changing the definitions of fair use, and the whole idea of 'Orphan work' would result in having 
artists who do the actual work not benefiting from their work, while others who do nothing creative  
make money off the artist's efforts.  
 
Changing our copyright laws drastically at this time in history, so that we are not in general 
compliance with international copyright law would upset the balance of trade in the field of art, 
making American artists lose out in the world-wide market, and also make the artists in other 
countries unwilling to deal with our country. 
 
Thank you for allowing input into this topic. I hope that copyright law in the field of visual arts will 
not be changed, and that artists will continue to be in charge of their own works. 
 
Sincerely, 


 
 
Kathy Gustafson  
Bemidji, MN 


 
    


 
 








U.S.	  Copyright	  Office	  
www.copyright.gov	  
	  	  
To	  whom	  it	  may	  concern,	  
	  
I’m	  writing	  to	  you	  as	  someone	  who	  has	  been	  working	  diligently	  for	  the	  last	  five	  
years	  to	  build	  and	  grow	  a	  business	  as	  an	  illustrator,	  surface	  designer,	  and	  mixed	  
media	  artist.	  	  
	  
Many	  of	  my	  images	  have	  been	  licensed	  multiple	  times	  for	  use	  on	  a	  variety	  of	  
products	  such	  as	  home	  décor	  and	  furnishings,	  personal	  checks,	  checkbook	  covers,	  
mailing	  labels,	  footwear,	  and	  needlepoint	  kits.	  My	  art	  licensing	  business	  relies	  on	  my	  
ability	  to	  license	  the	  same	  images	  as	  well	  as	  derivatives	  of	  it	  repeatedly.	  
Furthermore,	  manufacturers	  who	  license	  my	  work	  require	  that	  I	  hold	  copyright	  (not	  
registration,	  but	  copyright)	  to	  the	  works	  being	  licensed	  from	  me.	  This	  is	  standard	  in	  
art	  licensing	  contracts.	  If	  I	  was	  not	  the	  sole	  person	  able	  to	  resell	  and	  control	  use	  of	  
my	  own	  images,	  my	  business	  would	  fail.	  My	  art	  most	  definitely	  does	  not	  lose	  
monetary	  value	  once	  it	  is	  published,	  as	  claimed	  by	  proponents	  of	  the	  Orphan	  Works	  
Act.	  
	  
Automatic	  copyright	  allows	  me	  to	  address	  attempts	  to	  steal	  my	  work	  for	  profit,	  and	  
keep	  it	  off	  of	  websites	  and	  products	  that	  misrepresent	  me	  or	  my	  values.	  
	  
For	  me,	  copyright	  law	  is	  neither	  irrelevant	  or	  abstract.	  Copyright	  protection	  is	  what	  
keeps	  me	  and	  all	  other	  visual	  artists	  in	  business.	  	  
	  
If	  my	  unregistered	  works	  became	  available	  for	  free	  use	  because	  an	  offender	  claimed	  
they	  couldn’t	  find	  my	  name,	  it	  would	  effectively	  negate	  the	  average	  30-‐60	  hours	  that	  
I	  spend	  creating	  images.	  Imagine	  having	  every	  one	  of	  your	  work	  days	  made	  
irrelevant.	  It	  is	  challenging	  enough	  for	  most	  visual	  artists	  to	  make	  a	  living,	  even	  with	  
the	  current	  state	  of	  copyright	  law.	  To	  require	  registration	  for	  every	  piece	  would	  
financially	  destroy	  my	  business.	  
	  
Not	  only	  would	  it	  be	  an	  impossible	  undertaking	  to	  continually	  document	  every	  
sketch,	  artwork,	  and	  revision	  I	  make,	  it	  is	  also	  completely	  antithetical	  to	  the	  creative	  
process.	  	  
	  
I	  work	  to	  get	  paid	  for	  my	  creations	  because	  I	  am	  capable	  of	  creating	  them,	  just	  as	  
actors,	  plumbers,	  construction	  workers,	  lawyers,	  and	  nurses	  get	  paid	  for	  their	  
unique	  skills.	  To	  make	  it	  easier	  to	  have	  one’s	  talent	  appropriated	  is	  to	  kill	  the	  
livelihood	  of	  the	  creators,	  and	  ultimately	  the	  profession	  itself.	  Who	  will	  do	  the	  
creating	  when	  it	  is	  not	  possible	  to	  sustain	  oneself	  doing	  it?	  	  
	  
Below,	  I	  have	  addressed	  the	  5	  questions	  the	  Copyright	  Office	  has	  posed	  to	  visual	  
artists	  regarding	  the	  proposed	  change	  in	  copyright	  law:	  
	  







1.	  What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  
licensing	  photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
	  
Every	  day,	  businesses	  large	  and	  small	  attempt	  to	  steal	  artwork	  and	  designs	  from	  
people	  like	  me	  and	  use	  it	  for	  their	  own	  profit.	  The	  artist/illustrator	  community	  sees	  
examples	  of	  this	  regularly.	  One	  need	  only	  google	  “companies	  stealing	  artwork”	  to	  
find	  example	  after	  example	  of	  artists	  who	  have	  tried	  to	  stop	  companies	  like	  Urban	  
Outfitters,	  Anthropologie,	  Cody	  Foster	  &	  Co	  (outlined	  here:	  
http://www.fastcodesign.com/3020194/how-‐a-‐company-‐gets-‐away-‐with-‐stealing-‐
independent-‐designers-‐work),	  etc.,	  from	  taking	  their	  designs	  without	  contract	  or	  
consent.	  I	  recently	  pressured	  a	  longtime	  local	  magazine	  to	  stop	  using	  illustrations	  of	  
artists	  all	  around	  the	  US	  and	  a	  few	  other	  countries	  in	  their	  daily	  Facebook	  posts.	  
They	  used	  them	  to	  illustrate	  their	  daily	  astrology	  posts,	  and	  they	  did	  not	  ask	  for	  
permission,	  or	  even	  credit	  the	  artists	  or	  provide	  a	  link	  back	  to	  the	  artist.	  I	  contacted	  
at	  least	  a	  dozen	  artist/illustrators	  whose	  work	  I	  saw	  them	  using,	  and	  they	  all	  then	  
contacted	  the	  magazine	  and	  asked	  them	  to	  cease	  and	  desist.	  Most	  of	  these	  artists	  
told	  me	  this	  happens	  to	  them	  constantly.	  These	  are	  people	  who	  do	  illustrations	  for	  a	  
living.	  	  
	  
2.	  What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  photographers,	  
graphic	  artists,	  and/or	  illustrators?	  	  
	  
The	  buying	  public,	  as	  well	  as	  companies	  who	  license	  art	  from	  artists,	  expect	  to	  be	  
able	  to	  see	  the	  artist’s	  work	  online.	  I	  cannot	  expect	  to	  advertise	  my	  art	  business,	  get	  
exposure,	  or	  sell	  any	  significant	  quantity	  of	  my	  art	  images	  if	  people	  cannot	  find	  them	  
online.	  This	  is	  a	  reality	  of	  the	  digital	  age.	  Yet,	  having	  them	  online	  exposes	  all	  of	  us	  in	  
the	  art/illustration	  industry	  to	  theft.	  The	  risk	  is	  constant	  and	  we	  need	  affordable	  
protection.	  Registering	  every	  work	  would	  be	  financially	  impossible	  and	  it	  would	  
make	  art	  businesses	  like	  mine	  non-‐sustainable.	  
	  
While	  it	  is	  a	  challenge	  to	  confront	  and	  deal	  with	  image	  thievery	  even	  from	  the	  
smallest	  operations,	  the	  greatest	  challenge	  is	  competing	  with	  corporations	  who	  
copy	  artist’s	  designs	  or	  steal	  them	  outright	  to	  use	  on	  their	  products.	  	  
	  
I	  place	  a	  copyright	  symbol	  with	  the	  year	  and	  my	  name	  on	  every	  image	  I	  publish	  on	  
my	  website.	  In	  licensing,	  the	  artist’s	  name	  is	  usually	  removed	  from	  the	  art	  image	  
itself	  by	  the	  manufacturers.	  Sometimes	  products	  are	  marketed	  without	  using	  the	  
artist	  names.	  Artists	  cannot	  control	  this,	  and	  if	  my	  art	  is	  a	  potential	  orphan	  because	  
someone	  doesn’t	  see	  me	  credited,	  my	  livelihood	  is	  in	  serious	  danger.	   
	  
3.	  What	  are	  the	  most	  significant	  registration	  challenges	  for	  photographers,	  
graphic	  artists,	  and/or	  illustrators?	  	  
	  
I	  think	  the	  most	  obvious	  and	  difficult	  challenge	  is	  the	  financial	  burden	  of	  registering	  
works.	  There	  is	  no	  way	  I	  could	  manage	  to	  do	  that,	  and	  if	  it	  was	  my	  only	  protection	  I	  
would	  have	  to	  severely	  limit	  my	  inventory	  of	  available	  work.	  Nearly	  as	  much	  of	  a	  







burden	  would	  be	  the	  amount	  of	  hours,	  paperwork,	  and	  disruption	  to	  the	  creative	  
process	  in	  documenting	  and	  registering	  every	  piece	  and	  its	  origins	  and	  derivations.	  I	  
have	  probably	  created	  at	  least	  a	  thousand	  images.	  I	  often	  re-‐work	  my	  images,	  
creating	  new	  versions	  to	  conform	  to	  anything	  from	  varied	  standard	  poster	  frame	  
sizes	  to	  changing	  trends	  to	  product	  types.	  Imagine	  registering	  every	  single	  new	  
version.	  The	  work	  and	  cost	  that	  would	  go	  into	  that	  would	  be	  impossible	  to	  keep	  up	  
with.	  Why	  would	  I	  even	  bother	  to	  hold	  onto	  my	  business	  at	  that	  point?	  
	  
4.	  What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  wish	  
to	  make	  legal	  use	  of	  photographs,	  graphic	  art	  works,	  and/or	  illustrations?	  
	  
If	  someone	  wants	  to	  make	  use	  of	  my	  artwork,	  they	  have	  the	  option	  to	  either	  
contractually	  license	  it	  or	  to	  ask	  for	  permission	  to	  use	  it.	  Many	  artists	  are	  willing	  to	  
grant	  permission	  for	  use	  of	  their	  images	  in	  educational	  or	  other	  non-‐competitive	  
contexts	  as	  long	  as	  they	  are	  1)	  asked	  permission,	  2)	  credited	  by	  name,	  and	  3)	  a	  link	  
to	  their	  art	  business	  is	  included.	  Asking	  can	  go	  a	  long	  way.	  However,	  if	  someone	  
wants	  to	  make	  legal	  use	  of	  an	  artist’s	  image	  for	  profit,	  then	  I	  suppose	  their	  
“significant	  challenge”	  is	  to	  be	  required	  to	  pay	  the	  artist	  for	  it.	  	  
	  
I	  have	  donated	  artwork	  and	  designs	  to	  charitable	  organizations	  of	  my	  choice,	  such	  
as	  the	  Animal	  Rescue	  League	  of	  Boston	  (I	  gave	  an	  entire	  exhibit	  to	  them	  on	  
permanent	  loan	  and	  had	  a	  sale	  of	  my	  works	  to	  benefit	  them)	  and	  to	  a	  no-‐kill	  cat	  
shelter	  in	  my	  community	  (I	  designed	  work	  for	  them	  to	  use).	  I	  have	  also	  donated	  my	  
works	  in	  fundraising	  silent	  auctions	  for	  UMass	  Boston	  and	  for	  a	  local	  theater	  group.	  
BUT,	  it	  should	  be	  my	  choice	  who	  uses	  my	  work	  and	  how,	  and	  not	  the	  user’s	  choice	  
unless	  there	  is	  a	  contractual	  license.	  	  
	  
5.	  What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  
photographs,	  graphic	  artworks,	  and/or	  illustrations	  under	  the	  Copyright	  Act?	  
	  
In	  addition	  to	  the	  challenges	  to	  artists,	  there	  will	  be	  multiple	  challenges	  to	  
industries	  that	  rely	  on	  licensing	  artwork	  to	  put	  on	  their	  products.	  Artists	  will	  not	  
want	  to	  license	  anymore	  if	  their	  creations	  are	  subject	  to	  an	  unfair	  copyright	  act,	  and	  
manufacturers	  will	  no	  longer	  have	  the	  same	  access	  to	  quality	  artwork.	  I	  really	  do	  
think	  that	  the	  harder	  copyright	  law	  is	  made	  on	  the	  creators,	  these	  creative	  
professions	  will	  be	  shut	  down.	  
	  
Yours	  truly,	  
	  
Paula	  Ogier	  
Artist/Illustrator	  
http://www.paulaogierart.com	  
	  








Dear Copyright Office; 
 
I have recently heard about proposals for a new copyright law that would undermine 
the hard work and effort of freelance and professional artists alike.  As someone who is 
just breaking into the freelance sector, I am greatly concerned by the direction the 
copyright law is going.  Though my experience is limited in comparison to other 
veterans, I recognize how detrimental this is to my chosen career. 
 
I will try to answer some of the questions you have proposed to the best of my ability in 
the hopes that you will see just how misguided this law is. 
 
1) What are the most significant challenges related to monetizing and/or licensing 
photographs/ graphic artworks, and/or illustrations? 
 
One of the biggest challenges I have already seen in trying to sell my works involve is 
preventing other people from using it without my permission---without paying.  They 
didn't commission me for the work, they didn't buy the print--they just yank it, then 
upload and sell it themselves.  I have even seen big companies do this to well known 
professional artists: taking the works and using them for commerical purposes, and 
giving the artist nothing for the time and effort (not even a credit).  This is like walking 
into a store, taking someone's product, walking out and then selling it on the street 
corner.  Are you going to start allowing people to just take from the shelves of stores 
whatever they want and sell as they wish?  Without paying for it?  Of course not--so 
why would you do that to artists? 
 
2) What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
As it stands, many artists struggle with finding justice for people who already break the 
law and monetize works that are not their own.  Lawyer fees are high, support is low, 
and if a creator of a work doesn't register the works--they get even less.  Which makes 
no sense.  The person who makes it makes it, and they generally have enough proof of 
it as well.  Just because you can see it doesn't mean it is yours to take--see above.  
There are no words to express the feeling of knowing that Congress is thinking of 
making it okay to steal the hard work of others. 
 







3) What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators?  
 
An artist can make hundreds of drawings and sketches in a month, especially someone 
who is working full time.  Each piece is usually put up for sale as soon as it is ready.  
Registering every work the artist does takes away time from actual work because of the 
steps involved in registering a process that they technically already own anyway.  It 
isn't a patent, an invention.  This is a work of art, a visual display of skill and 
knowledge.  There isn't going to a be a mass market of the product on a factory line.  It 
is one person with a brush or pen tablet in hand and a canvas of some kind.  At this 
point, as a person working under the current law, I cannot fathom how much time and 
money it would cost to register all the works I have and will make.  It seems like 
ridiculous, unnecessary paperwork.  Artists are not skimping on their taxes--they pay 
as they should.  That should be enough. 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 
The only free-to-use stuff I have used has been as a reference for a difficult pose (such as 
an arm at an odd angle) or inspiration.  Some art works I use as study aids to help me 
advance my craft but never for monetary gain of any kind.  Students study the masters 
and people of a higher level so that they can improve, much like the textbooks 
professional doctors or teachers use to get good at their craft.  The actual sellable 
products are from our own minds and creativity. 
 
Outside of work, I love to point people to my favorite artists so that they can see and 
maybe even buy the works.  I always credit and link back to the owner of the artwork.  
Sometimes I talk about why I like it, too. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?  
 
The current copyright is a far better model to work with than what you are currently 
considering.  There are tweaks and fixes that need to be addressed, but it works well 
and guarantees the rights of the individual and worker.  Enforcement needs to be 
easier to attain.  If someone can prove ownership of a work, they need more support 







and more ability to punish those who would steal their works and livelihood.  The 
illustrators, photographers, and other creative fields should never be undermined or 
dismissed--they are an integral part of the market.  Despite this fact, they have to fight 
tooth and nail for the rights and privileges traditional jobs enjoy--including the right to 
be paid for the work they do.  This should not be.  A job is a job, and when someone 
does that job, they should be paid accordingly.  They should not be punished for 
maintaining their right to their own property.  The thieves that would try to steal their 
property should be the ones punished. 
 
6. What are the most significant challenges artists would face if these new copyright 
proposals become law?  
 
It is hard to predict the future, but some things are certain.  An artist would struggle 
even more to make a living.  They would be lucky to be paid at all for the work they do.  
Most likely, such measures as proposed by Congress would kill the art industry and 
thus any kinds of illustrations for marketing, games, or whatever would drop in quality 
or completely disappear.  Who wants to be a slave and not get paid for the work they 
do?  Only bad things await such measures, for the artist and for the companies that 
need those artists. 
 
I hope you understand that the steps you are proposing merely destroy what is good and 
working.  There is no need for a change like this.  For Congress to approve and 
support this claim is going against the rights of the individual and the worker.  This 
cannot be, for the purpose of Congress is to protect those rights. 
 
Sincerely, 
Michelle 








WESTWOOD
Medical Illustration for the Health Sciences & Legal Communities


Medical
Communications


915 Broadway  Albany, New York 12207
Phone: 518 432-5237  Fax: 518 432-7106  E-mail: westwood@capital.net
Websites: www.westwoodmedical.com  &  www.billwestwood.com


July 20, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
To whom it may concern: 
 
My name is William B. Westwood. I live in Albany, New York and am an 
internationally published, self-employed Medical Illustrator, Board Certified 
through the Association of Medical Illustrators. I am an elected Fellow and Past 
President of the Association of Medical Illustrators (AMI) and in 2010, I was 
awarded the Lifetime Achievement Award from the AMI, its highest honor.   
 
I hold a three-year Master’s degree in Medical Illustration from the Medical 
College of Georgia (now Georgia Regents University) in Augusta, Georgia.  My 
training there encompassed (what used to be) the first two basic science years of 
medical school over a three year course of study.  Medical coursework included 
human gross anatomy with dissection, histology, neuroanatomy, embryology, 
pathology, genetics and surgery.  All anatomy and surgery courses were taken 
with medical students. The program also included advanced training in artistic 
techniques specific to medical/surgical illustration, visual storytelling and graphic 
communication. This program is one of only three such accredited graduate 
programs in the US. 
 
Upon graduation in 1972, I was invited to join the Section of Medical Graphics at 
the Mayo Clinic in Rochester, MN, where I spent the next 10 years creating 
anatomical and surgical illustrations, models and exhibits for some of the world’s 
foremost surgeons, clinicians, educators and  researchers.  These artworks were 
used for teaching, medical presentations, journal articles, medical textbooks and 
patient education.   
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During the mid 1970s, I became interested in copyright and began to follow the 
information circulating on the evolution of the first update to the US Copyright  
law since 1909.  While I was disappointed that the publishing and movie industries 
were able to persuade Congress to broaden the definition of work made for hire 
and weaken the effectiveness of clear cut copyright ownership by creators, I was 
excited that illustrators such as myself would have copyright protection upon 
creation “in a tangible form” of a piece of artwork.   
 
In part, because I recognized the enormous advantages this would give to self-
employed illustrators in establishing and maintaining an income stream from their 
work, I left Mayo in 1982 to go into business for myself.  (Please note that I do not 
call myself a “freelancer” – I am a self-employed medical illustrator.)  Leaving a 
great job at a prestigious institution for the world of self-employment required no 
small leap of faith.  At the time only about a half dozen or so trained medical 
illustrators were self-employed –nationwide.  All others worked for hospitals and 
large medical centers as full time employees. There were virtually no commercial 
markets (advertising/ pharmaceutical/editorial) for medical illustrators to exploit.  
Medical textbooks comprised the major viable market for the medical illustrator’s 
skills outside of full time employment. However, most medical textbooks were 
illustrated for medical publishers (free of charge) by staff illustrators at the 
medical centers. This was because the authors were always high ranking 
physicians or surgeons at any given institution and authorship enhanced both the 
author’s reputation and the institution’s.   
 
Prior to the implementation of the 1976 copyright law, illustrating a textbook on a 
freelance basis, require one to give up their copyright, yielded very little money 
and offered no possibility for an ongoing income stream even in circumstances 
where the medical artwork was the obvious element which made the book highly 
successful for the publishing houses. One classic example of this is the Atlas of 
Surgical Operations by Robert Zollinger, M.D. This atlas, with hundreds of 
beautiful and highly accurate surgical illustrations and only a small amount of text, 
was first published in 1961 to high acclaim – because of the exceptional artwork.  
In 2011, the 9th Edition was published.  The book sells for $238.00 and since it 
was first published as an all rights project, the several fantastic medical 
illustrators, who are really the ones responsible for the book’s success, have been 
totally cut out of the income stream that has flowed to the authors and the 
publisher for the last 54 years. There are many more examples like this. 
 
And yet, the US Copyright Office continues to work against creators by not 
promoting policies that reduce the abuses of all rights and work made for hire  
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contracts – not to even mention the Court’s expansion of what constitutes fair use  
far beyond what was intended when the concept was formally codified in the 1976 
law, with apparent applause from the Copyright Office.)  Now proposals are being 
made to further undermine the concept of “exclusive” copyright ownership by 
creators through notions that “potential users” have “rights” to make use of 
copyrighted images on par with those of actual creators and copyright owners.  
This is utter nonsense and an affront to those who wrote copyright protections into 
the Constitution in 1790. 
 
Many of us saw the 1976 copyright law as a path to changing the abuses 
surrounding  creative ownership through the enhanced leverage provided by 
copyright ownership upon creation.  It could not only bring illustrators appropriate 
recognition for their medical and surgical contributions to the advancement of 
science, it could potentially bring sustained income streams from shared royalties 
with authors and publishers in successful projects.  However, this was not to be 
because of the deceit and greed of many in the medical publishing industry, but 
the revamped copyright law did open doors in new commercial healthcare markets 
for medical illustrators. 
 
I along with a handful of other medical illustrators were heavily involved in 
opening up these commercial markets for our profession.  Shortly after leaving 
Mayo, I conceived of and created the internationally recognized Medical 
Illustration Source Book, which has become the leading national visual advertising 
resource used by medical illustrators to promote their artwork and businesses to 
the healthcare marketplace. Today, almost half of the several thousand medical 
illustrators in this country are self employed and many of those pioneering 
illustrators went on to build businesses now employing several dozen or more 
medical illustrators supporting and helping to advance medical education and 
medical and scientific research.  
 
The proposals being made to allow medical nonprofits to take and use the private 
work of self-employed medical illustrators through an expanded fair use doctrine 
will truly damage hundreds of illustrators’ businesses and in the long run 
undermine this profession and the advancement of science it supports. 
 
Over the ensuing 33 years since starting my own successful business, I have 
personally created between 5,000 and 6,000 illustrations for pharmaceutical 
companies, medical advertising agencies, medical magazine publishers, 
anatomical and surgical textbooks, medical product manufacturers and trial 
attorney clients, nationwide.  I have also created medical exhibits, 3D models and 
animations. My artwork has been published in over 300 medical journals and in  
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over 50 surgical textbooks.  My illustrations have won 38 national awards, 
including nine First Place awards for surgical illustration from the Association of 
Medical Illustrators, the Billings Gold Medal from the American Medical 
Association and a Silver Medal from LA Society of Illustrators.  I am a co-
inventor of two medical devices and holder a patent on one of them. I continue to 
work full time, creating new, original illustrations everyday and licensing them for 
additional usage at later dates.  (www.billwestwood.com and 
www.westwoodmedicl.com)  
 
What are the most significant challenges related to monetizing and/or 
licensing my medical illustrations? 
 
Understanding the various markets for medical illustration (pharmaceutical 
advertising, editorial, medical products, textbook publishing, patient education, 
teaching, medical legal, etc.) and knowing how to attract potential clients in those 
markets and successfully promote one’s artistic services to them is a significant, 
ongoing challenge for every self-employed creative person. However, once you 
get someone interested in your work, the greatest challenge creators face is the 
ever present struggle to negotiate a fair price with appropriate terms and a grant of 
rights commensurate with the creative complexity of the project and the usage 
desired by the client.  
 
Ever since the first days after the institution of the 1976 copyright law, medical 
illustrators and other creators have had to deal with the prevalence of “take it or 
leave it”, all rights contracts and work for hire contracts (pushed aggressively by 
the Boards and their attorneys representing the companies in all markets).  
Medical publishers are among the worst (but are not unique) for using such 
coercive techniques and often, the illustrator finds himself in a “David and 
Goliath” situation where he cannot win and where he must walk away or 
capitulate to the demands to give up his/her rights. Many simply capitulate.  Not 
because they don’t value their copyrights, but because they have bills to pay and 
families to support.  Under work for hire, the illustrator who capitulates, becomes 
the de facto employee of the client.  He usually receives a pittance of a payment 
but none of the benefits of employment such as health insurance, retirement 
contributions, paid vacation, payment of half of his FICA taxes, etc.  
 
There is almost never a level playing field when an individual illustrator is trying 
to negotiate a fee/usage contract with a large corporation.  Many medical 
publishers (Elsevier is a notable example) have used these strategies to develop 
large libraries of medical artwork that they are now licensing nationally with the 
result that illustrators often wind up competing against their own past work for  
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new work with different clients. This is not right and the weakness US Copyright  
law relative to work for hire doesn’t help the situation. The nine work for hire 
categories are, in my experience, regularly abused by clients in the healthcare 
marketplace. To exacerbate this, illustrators cannot even band together to fight 
these abuses, because the Federal Trade Commission calls that “collusion and 
restraint of trade”, even while the publishers give seminars on how to force 
“freelancers” to give up their copyrights. (Here’s one of many examples of 
lawyers advising publishers on how to produce an iron clad work for hire or all 
rights contract: http://copylaw.com/new_articles/wfh.html. ) 
 
While I and many of my medical illustrator colleagues have fought successfully to 
maintain our copyrights, many others have not been able to do so. Younger, less 
experienced illustrators, in particular, are often taken advantage of and coerced 
into take it or leave it situations through which they frequently wind up giving up 
all the rights to their work while receiving ever spiraling downward fees and no 
benefits and no ability to share in the proceeds of a successful project. It is equally 
sad to see older illustrators, who due to lack of a forceful personality or business 
acumen, head towards the ends of their careers not owning or controlling the 
artworks that make up the creative essence of their souls.   
 
Lawyers, business people, bureaucrats and the like, look at artistic products and 
see only valuable commodities that they want to monetize and exploit. Their goal 
is to cut the creator out of the equation.  Their moral compasses are not attuned to 
what “makes creative people tick” (i.e., the part of their souls that go into every 
creative work).   
 
That is why we are at this place in copyright history today.  Creative individuals 
are on the precipice of having their artwork (their writings, their illustrations, 
their photographs, their music) stolen from them by commercial elements of 
society, which want to rob them of the products of their souls!  It’s not enough that 
we’ve been contractually run roughshod over for decades, now “they” want 
everything.  My artworks are like my children and the Copyright Office and 
Google and the publishers and the giant stock houses and their ilk, along with the 
rest of the greedy business world now want to get at my work because they see 
how valuable it is, and in the process, they want to financially cut me out of the 
equation.  This is what the orphan rights act and the requirement that creators put 
their work into registries, among other provisions, will yield. 
 
Well my artwork is valuable to me too.  When I create an illustration, I sell the 
client the limited reproduction/usage rights that they need and only that.   
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Afterwards, and depending on the negotiated usage terms, every illustration I 
create is available to be licensed through my own website, through ongoing 
networking and marketing efforts and through an artist controlled stock medical 
illustration database.  The relicensing of my artwork represents a sizable income 
stream alongside the creative fees I receive for producing the original works.  I 
must compete with huge stock houses and publisher’s collections which often will 
license artwork for as little as a few dollars.  These huge corporations have gutted 
the photography market and done much damage to the illustration market.  
Medical illustration has managed to maintain slightly better equilibrium.   
 
I have worked throughout my career to maintain my copyrights and negotiate 
appropriate fees for my artwork and the knowledge and skill it takes to create it. I 
have never signed a Work for Hire Contract and have only sold the copyright to 
my work on a handful occasions.  I have fought hard to retain the copyrights to my 
work and have lost many projects and tens of thousands of dollars because of my 
steadfast refusal to give in to coercion and relinquish up my creative rights. 
 
I have only registered approximately 20% of the approximately five to six 
thousand medical illustrations I have created over the years.  Registration is a time 
consuming, expensive and burdensome process.  It takes almost an hour to register 
a single illustration and longer if you are registering multiple pieces, even for 
unpublished works.  If I had registered all 5,000 to 6,000 of my illustrations over 
the years, it would have cost me roughly $175,000 at $35.00 per registration. The 
hourly charge that I base my fees on is $125.  So a minimum of an hour of my 
time per registration would add another $625,000 to $750,000 to my costs of 
registration.  (Not to mention that I already work 55-60 hours a week just meeting 
my deadlines.)  
 
Small, independent sole proprietors like myself, cannot sustain these types of costs 
and there is no way that I can pass those costs on to my clients. And now you are 
talking 
 
 
about instituting Registeries that will force me to pay commercial agencies to 
register my  
artwork just to maintain the copyright protection that the Constitution supposedly 
guarantees me?  I absolutely fail to understand why registration should be a 
necessary part of my being able to protect my creative works to begin with.  
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What are the most significant enforcement challenges for medical 
illustrators? 
 
Enforcing and protecting my copyrights is an exercise akin to spitting into the 
wind.  I have identified over 700 clear cut infringements (which I can show to 
anyone reading this who might want to see proof) of my medical illustrations.  My 
illustrations have been infringed by medical textbook publishers, medical journal 
publishers, medical product manufacturers, trial attorneys, individual physicians 
and the lay public, literally worldwide. The costs, in terms of time and out of 
pocket dollars is enormous.  Every single infringement in this country that I have 
been able to pursue has clearly been willful (my copyright notice has been on 
every illustration), and when confronted, each infringer’s first claim was “fair 
use”.  Some even unilaterally declared the artwork in question to be “orphaned”.  
Some of these infringements have been statutory, some have not.  No matter how 
“nicely” I might approach someone who is illegally using one of my illustrations, I 
have never gotten an offer to pay me a license fee.  More frequently, I get a 
response like the one my attorney received just last week from a urologist in 
Boston who had taken one of my registered illustrations off the internet to use in a 
medical presentation (and at the end to promote one of his books).  According to 
my attorney, the doctor was “smug in his response” and “even suggested that I (as 
the medical illustrator) should be happy for the exposure and that it would enhance 
my reputation to have my artwork in his presentation because he is affiliated with 
Harvard”. 
 
This is not at all unusual.  Another surgeon wrote me the following when I insisted 
that he had to pay me a license fee for his unauthorized use of one of my 
illustrations: “I am a physician and surgeon who works in the trenches daily 
saving lives and I find your response to my educational and selfless use of the 
illustration on behalf of my patients and the public to be astonishing, selfish and 
inhumane.”  In both of these cases, I had to find and hire attorneys to seek redress 
for these infringements.  In each case my illustrations had been copied from one of 
my legitimate client’s websites along with my copyright notices.  
  
And yet, one other infringers did offer to pay me a license fee for their 
unauthorized usage of another two of my illustrations. He wrote to me: “When I 
have been able to locate the copyright holder, I have paid the appropriate fee. To 
wit, enclosed is a receipt for an image that I bought to use on the project that I am 
now working on.  I paid $27 for the image. On another occasion, I paid $224 to 
Shutterstock for many images--I can't remember if it was 50 or 100 images. I 
figure that your two images are worth $50 and in good faith, will be happy to pay 
you this amount.” 
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And so this on steroids, is what to expect if small claims courts  and the concept of 
license fees along the lines of “what a reasonable  licensee or licensor would have 
agreed to before the infringement” with no teeth is instituted as has been 
discussed.  If anyone reading this thinks that infringers would be falling over 
themselves to be “fair”, then they have zero experience in dealing with individuals 
who are caught infringing artwork. 
 
Out of the 700+ infringements of my work that I have identifiedI have filed 
complaints against eight of them (one of those is currently pending).  It has been a 
time consuming process, but it is superior to the small claims concept that has 
been proposed and which will only benefit the infringer by letting him “off the 
hook” for a small fee.  .  The low end of my licensing scale is $500 for a onetime 
educational use.  Using that number, these 700 infringements have cost me over 
$3,500,000 in lost revenue.  Aside from the fact that no such small claims courts 
currently exist, in my experience dealing with Federal Judges, I’ve found many of 
them are clueless when it comes to copyright, and even those who aren’t often 
have no understanding of the value of visual art or how the “when, where, how 
long, etc” questions of licensing affect the value of usage. 
   
From 1997 through 2007, I, and sixteen medical illustrator colleagues, were 
plaintiffs in a lawsuit against a major medical publisher who had infringed our 
illustrations over 900 times. None were statutorily registered.  (See McDermott et 
al v. Advanstar Communications, United States district Court, N.D. Ohio, Eastern 
Division.)  One hundred twenty four of these infringements involved my 
illustrations.  In spite of the fact that we all had worked with this publisher for 
many years and for every project we each had the same contractual terms in 
writing: “Illustrator retains the copyright and grants the client one-time North 
American reproduction rights only”.  It was also plainly stated that any additional 
uses would require the payment of additional license fees. In spite of this, the 
publisher made millions of dollars licensing their journal names and all content – 
including our artwork - to other publishers around the world.  Because our works 
weren’t statutorily registered we had to spend thousands of dollars each out of our 
own pockets and go through three copyright attorneys (two actually died while 
working on our case).  It took countless hours for us to provide answers on 
avalanches of interrogatories dumped on us by defense counsel.  The effort almost 
put several of our group into bankruptcy, not to mention the travel costs for each 
of us to fly from all parts for the country for depositions and meetings.  In the end 
we settled for 2 million dollars.  But by the time our attorney’s fees came out and 
we’d paid our out of pocket expenses back, we made a relatively small amount 
each.  For us, it was a moral victory because this was such an obvious, egregious  
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theft of intellectual property. It still amazes me today that there is no effective 
system for righting such wrongs.   
 
However, as hard as our fight was, I am solidly convinced that had there been the 
kind of small claims court that’s been proposed, we would have fared even worse. 
The bottom line is that there are people out there who do not understand 
intellectual property and firmly believe that if it’s on the internet, it’s free to take 
and use. 
 
Medical illustration is a challenging field in which practitioners must possess 
exceptional creative skills as well as in depth knowledge of human anatomy and 
neuroanatomy, pathology, cell biology, embryology and surgery.  The function of 
the medical artist in serving science is embodied by his/her ability to know and 
understand the language of science and to be able to use his/her accumulated 
medical knowledge and artistic skill to conceive of and create artwork that 
elucidates complex scientific ideas and facilitates the educational process for 
specific audiences. It has often been said that “medical illustrators draw can’t be 
seen, watch what’s never been done, and tell thousands about it without saying a 
word”. 
 
The changes being called for under the guise of ‘reforming” the current  copyright 
law will, if implemented, destroy the medical illustrators’ already limited ability to 
protect, control and exploit their works.   
 
These proposed changes would: 
 
Render null and void one of the basic rights given by the Constitution to copyright 
owners: the right to exclusive control of one’s creative work. 
 
Allow many of the clients (“non-profit” hospitals and medical centers) to whom 
medical illustrators relicense their anatomical/surgical artwork to take their work 
and use it for little or no reasonable compensation. 
 
Allow others to create derivatives from my work and re-register those as“new” 
works, which in many cases would undermine my markets and completely stop 
part of my income stream by potentially having me compete against work that was 
created directly from my own, but for which I have received no fee. 
 
It would expose the thousands of registered and unregistered artworks that I’ve 
created over 33 years to being declared “orphans” if I don’t or can’t afford to  
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place them in some – AS YET UN-NAMED, UNDECLARED AND 
UNDEVELOPED – and potentially expensive commercial registry. 
 
Allow anyone who wanted to take my work and use it without significant penalty, 
taking away my right to sue for damages, which is the only weapon I have to fight 
the rampant infringement of my artwork.  If anyone pushing the proposed changes 
doesn’t understand that the suggestions about “reasonable license fees that a 
‘willing buyer and seller’ would have agreed to before an infringement” will be 
totally unworkable, then I can guarantee that they have never had to hire an 
attorney to go after and infringer.  As the law stands today, defense lawyers are 
practiced and skilled at obstruction, obfuscation and the development of clever 
stories about why their client’s theft of someone else’s artwork wasn’t an 
infringement.  If the proposed changes are implemented these attorneys will have 
a loophole large enough to drive semis through. 
 
I want to express one last concern relative to collecting societies in the US, or 
rather the lack of them – reprographic rights markets.  There are apparently 
hundreds of millions of dollars in royalties that should be being distributed to 
creators for the licensing of their works.  This massive secondary licensing of 
reprographic rights is a huge revenue stream going apparently to many other 
corporations even though the money belongs to creators.  Why Congress cannot or 
will not address this unjust situation is mind-boggling.  I support Congressman 
Jerrold Nadler’s American Royalties Too (ART) Act of 2015.  My understanding 
is that it contains a provision that would create a visual arts collecting society, 
which if passed, would begin returning lost royalties to artists. 
 
In conclusion, I would argue that the Copyright Office and Congress should 
realize that it is the true creators of valued works contributing to the progress of art 
and science that are going to be most deleteriously affected by the changes that are 
being proposed to the copyright laws.  These individuals (whether they be 
illustrators, photographers, writers or musicians) are the “geese who lay the golden 
eggs” in our society and if the proposed changes take away or severely 
compromise their livelihoods, they will not continue to “produce those golden 
eggs”.  And society would suffer. 
 
Corporations are not creative. Lawyers are not creative. Bureaucrats are not 
creative. The likes of Richard Prince or Shepherd Fairey are not creative – they 
are mere pretenders.  They, the “remixers”and the “repackagers” are like jackels 
always circling, looking for an opportunity to steal something that isn’t theirs.  
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They take someone else’s creative work and make small changes and the 
Copyright Office and the Courts call this “transformative”. Transformative? 
Really???!!!  This is the world that the suggested proposals for “new” copyright 
law expect real artists, photographers, musicians and authors to work in in the 
future?  
 
I urge the Copyright Office and Maria Pallante to stand strong against 
undermining the rights of true creators and to remember the words on the 
Copyright.gov website about copyright: 
 
It is a principle of American law that an author of a work may reap the fruits of 
his or her intellectual creativity for a limited period of time. Copyright is a form of 
protection provided by the laws of the United States for original works of 
authorship, including literary, dramatic, musical, architectural, cartographic, 
choreographic, pantomimic, pictorial, graphic, sculptural, and audiovisual 
creations. “Copyright” literally means the right to copy. The term has come to 
mean that body of exclusive rights granted by law to authors for protection of their 
work. The owner of copyright has the exclusive right to reproduce, distribute, and, 
in the case of certain works, publicly perform or display the work; to prepare 
derivative works; in the case of sound recordings, to perform the work publicly by 
means of a digital audio transmission; or to license others to engage in the same 
acts under specific terms and conditions. Copyright protection does not extend to 
any idea, procedure, process, slogan, principle, or discovery. 
 
 
 
Sincerely, 
 
 


 
William B. Westwood, MS, CMI, FAMI 
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To the U. S. Copyright Office


re: Notice of Inquiry on Copyright Protection for Certain Visual Works


1 What are the most significant challenges related to monetizing 
and/or licensing photographs, graphic artworks, and/or 
illustrations? 


The main challenge now and has always been, educating clients 
as to how the © model works for commercial/professional artists. 
They don’t own unless there are specific circumstances involved, etc.


2 What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators? 


Tracking down, getting payment and getting images removed 
when an illegal activity has been detected.


3 What are the most significant registration challenges for 
photographers, graphic artists, and/or illustrators? 


Ease of doing. While simplified needs improvement. A 
suggestion: have the registration become automatic upon filing of 
tax return, Schedule C. Have fines/punishment become retroactive if 
infringement occurs before filing of tax return in any given year. 


4 What are the most significant challenges or frustrations for those 
who wish to make legal use of photographs, graphic art works, 
and/or illustrations? 


Clearly and honestly defining their intended uses…


5 What other issues or challenges should the Office be aware of 
regarding photographs, graphic artworks, and/or illustrations 
under the Copyright Act?







Listen to creatives first and business’s second. Put our interests 
first, let business’s go to the end of the line for a change. Without 
creative works protected, we become a lesser society and less tuned 
to each other. We are less civil the way things are now.








                                                                                                  July 23, 2015 


To:  The US Copyright Office  regarding copyright issues for artwork: The Next 
Great Copyright Act:  The Return of Orphan Works 


BACKGROUND:I have been a professional artist as both a Textile Print Designer 
working for a Fortune 500 company and later as a freelance Textile Print Designer 
for multiple corporations, for more than 25 years, and a Fine Artist, also, juried 
into multiple exhibits.  Education included a BFA from a major university, a Max 
Beckmann scholarship to a New York art school, Skowhegan, and scholarships to 
Oxbow, and The Provincetown Workshop. I also won a national painting 
competition sponsored by Conde Nast and juried by Betty Parsons, a Frank Webb 
award for Watercolor, and an Arts Festival award for drawing, and First Prize in 
Photography from The New York Botanical Garden. 


PROBLEMS:Numerous problems have come forward. One company to whom I 
sold designs tried to insist not only that I sell all rights but also that I be responsible 
for any CHANGES THEY MIGHT MAKE TO MY DESIGN for which they 
might be sued!!! Surely a case of overreach!  In addition, after another large 
company commissioned my artwork, they then licensed that same design to 
vendors of other multiple products without my receiving any additional 
remuneration!  For the future I am considering submitting work to a licensing 
company and understand copyright infringement can be a big issue and I am 
wondering how to avoid this. 


As I am concentrating on painting landscape watercolors in the park, people come 
by with their phone/cameras and snap photographs of the paintings without even 
asking permission and then quickly disappear, particularly foreigners!  Who knows 
what commercial purpose the artwork might be used for?  This has become a big 
problem! 


It is important to my business as an artist that I remain able to determine 
voluntarily how and by whom my work can be used.  In the digital era, ownership 
of works by the artist is more valuable than ever before!!!! 


 


                                                                                         








July 19, 2015 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-600 


 


Dear Ms. Pallante, 


I really appreciate the chance to voice opinions about the recent artist copyright issue, simply 
because it may affect the entirety of my future and many of the futures of other artists. Many of the 
letters you may receive are from older, working, and well-known artists and illustrators. However, there 
are others too that wish and NEED protection from the law to live.  


Currently, I am in high school. I am a senior this year- and afterward, I am going into art as a major in 
college. I recently discovered the new law that may be written. For the past three to four years of my 
life, I have been making art and showing it to the world, for fun and for my own happiness as well as 
getting ground for my future. If this law is written in any way other than to protect all artists and their 
creations, my works will be used without my permission and my future will become much bleaker. 


There are a multitude of challenges when it comes to monetizing and licensing digital artworks.  Many 
people make a living off of doing these things. And many more people take advantage of these artists- 
and find loopholes in copyright to get to artwork for cheaper than the artist needs or have already paid 
for in supplies. Publishers will force artists to sign over rights to their works by denying them 
assignments and jobs otherwise. Fees paid for getting into an infringement lawsuit as well as the orphan 
works laws being thought up are the largest threats to artists. The orphan works laws will rip art from 
many- even those who do NOT do it for money but wish to show it (rather than allow others the use of 
it). Registration challenges are incredibly simple: money, time, information, amount and ability. 
Registration can ruin an artist, and perhaps needs to be gotten rid of altogether. There is a certain 
freedom when it comes to the current copyright law that also has a sense of dignity. No true, honest 
artist will ever use non-public-usage available art to copy or create. References are there, inspiration is 
there- but everything is made by the hands and minds of the artist. These laws are working as they were 
always meant to work, so- why fix what isn’t broken? As for any other issues… well, I am no expert on 
any legal lingo or ways of going about things. But I do know that there is no place for already-licensed 
visual artists to register. There is nowhere that art like this can be compiled and used. 


If these new copyright proposals become law, that freedom I mentioned prior will be gone. Young artists 
like myself will never have a chance to get off the ground and get into a career because our art will have 







already been stolen out from under us, without our consent. Supporters of the law say that creators are 
too hard to track down, and that what we create is too culturally important for our own usage!  This 
downplays the ability to make a living off of original work. Companies and proponents like this simply 
want to use art without paying for it, which is cheap and underhanded. Please consider this; please 
consider the lives and livelihoods that could be ruined at the expense of big-name companies and 
cheap, awful, underhanded ways. For now, only artists will suffer- but this may affect how the entire 
world works in the long run. 


Sincerely,  


Ms. Roselyn J. Rumler 


 








July 22, 2015 
 
Kathryn Yingling 
 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (80fr23054) 
 
Dear Ms. Pallante, 
 
I am writing to ask that you create policy to protect visual artists and their exclusive rights, 
and support a sustainable environment for professional authorship. I work as an illustrator in 
film, television, the publishing industry. I have a variety of jobs because it is difficult to make a 
living as a visual artist. Aside from those at the very top, artists have always had to struggle to 
make ends meet.  
 
Copyright laws have always been an economic asset to artists. And, they allow for the creative 
control of artwork to protect its accuracy, integrity and authenticity. The 1976 Copyright Act 
has enabled me to sustain a professional career. However, I have experienced a substantial and 
growing loss of rights. I am also facing threats to the integrity and preservation of my lifetime 
body of work, which is my business inventory and also my legacy. My concerns and 
experiences are shared by my colleagues and by fellow visual artists throughout this country.  
 
The digitization of the world’s creative works, along with the dramatically rising arc of 
unauthorized secondary licensing by ever-expanding publishing behemoths, are increasingly 
harming visual authors. For over 25 years a passive U.S. Copyright Office has not implemented 
policy or recommended legislation to restore balance to the author/publisher relationship. I 
am grateful to this new Copyright Office administration for the opportunity to participate in 
the first inquiry into visual art during my 40-year career. It is all too easy for any individual or 
company to upload an image from Google and use it in an unauthorized fashion. Artists today 
invest in expensive digital equipment and software that require frequent updating. And there 
is a great amount of time and effort that goes into the making of the work. Please assure that 
royalties are paid to the artists who earned them, and not to publishers, content aggregators, 
commercial databases, “art” charities or “art advocacy” trade organizations. 
 
I support the Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015 which 
calls for the institution of the reciprocal resale royalty in the United States, and for the 
Copyright Office to bring transparency and justice to artists' secondary licensing rights. I thank 
the Copyright Office for recommending this bill to Congress. 
 
Sincerely, 
Kathryn Yingling 
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\f0\fs24 \cf0 The Orphan Works Copyright Act affects me in ways that, oddly, the document already acknowledges are 
problematic for Visual Designers.\
\
The fact that I can no longer copyright my works in an easy, inexpensive way will price me right out of my chosen 
trade. I don\'92t have the overhead to register each and every design I create.\
\
I currently have to spend a good chunk of my time sending DMCA notices to thieves who take my designs and try to 
make money off of them. All this is doing is making my efforts fruitless. I don\'92t know why a law like this could ever 
be considered for the greater good of anyone.}
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July 21, 2015 
 


Adam Fotos 
3337 S Emerald Ave 


Chicago, IL 60616 
 
 
US Copyright Office, Library of Congress 
Comments regarding:  
 [Docket No. 2015–01]  
Copyright Protection for Certain Visual  
 


To Whom It May Concern: 


I am full-time arts faculty at Chicago State University and part-time faculty at the College of 
DuPage in Glen Ellyn, IL.  I teach a range of traditional and digital arts, while as an artist myself I 
work in painting, drawing, graphic arts, and comics.  I am, of course, concerned about any 
changes in legislation that could affect my ownership of my works as a creator, and I hope that 
any further changes to copyright law will in fact strengthen my rights.   


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? Part of the challenge of being an artist today is the flood of images 
with which we are competing.  With so many images and so much content available for free 
(whether legal or illegal), it seems harder to get someone to buy a book or tee-shirt when they 
have so many options.  This competition drives prices down to the point where I make very 
little money off of my artwork (hence the teaching).  If I additionally have to worry about 
another corporation stealing my work and claiming it “orphaned” because they simply did poor 
research on proper ownership, I stand to lose far more money than I take in with my art.  It is 
also difficult to sell works that are illegally available for free.  I avoid making too much of my 
work available digitally for fear of it being pirated, but this obviously limits my distribution from a 
world-wide reach to a local circle of comics enthusiasts in range of my physical book 
distribution.  


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? As an independent comics artist I produce my comics from start to finish entirely on 
my own, having self-published books for nearly 10 years.  I have registered some of my work, 
but my output at this level is higher than I can afford to register (with the current rates for 
official registration). A few years ago I did have a copyright issue in which a stationary subsidiary 
of Borders Books was producing a line of stationary using a character that looked remarkably 
similar to one of my main comics characters.  I was fortunate that Kirkland and Ellis took on my 
case as a pro bono case, and they registered my copyright for my characters as well as write 
letters to the aforementioned company.  The company responded simply that it would have to 
be settled in court, and Kirkland and Ellis said that while they had been happy to help me pro 
bono that far that going to court would have to be paid.  I couldn’t risk to pursue the lawsuit 
further because of the financial constraints of legal action, especially against a large corporation.   


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? It’s incredibly expensive to register individual works properly with the copyrights 
office and the time it takes to register said works can defeat the purpose of registering when an 
artwork can be posted immediately after completion online, stolen and then redistributed by 







another corporation. This stolen work could be a PDF available for free download or printed 
with slight alterations on any number of products 


To keep up with the times artists are now required to post images of their work in production 
and in various stages to keep fans engaged. Whether registered or not, the works rights should 
remain with the creator.  


As an educator I am constantly reminding students what it means to appropriate another artist’s 
work-which has various implications in fine arts and graphic arts.  Some working artists and 
businesses also have a limited understanding of how ownership works, and do not quite grasping 
the difference between finding inspiration and infringement.   


Artists drive the imagination of our culture and our laws should help protect their rights as 
creators. 


Sincerely, 


Adam Fotos 


Lecturer of Art and Independent Artist 
Chicago State University 
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Gabriela	  Perazza	  Young	  
Certified	  Medical	  Illustrator	  


www.bibaworks.com	  
	  
	  


July	  20,	  2015	  
	  
	  
Ms.	  Catherine	  Rowland	  
Senior	  Advisor	  to	  the	  Register	  of	  Copyrights	  
United	  States	  Copyright	  Office	  
101	  Independence	  Ave.	  S.E.	  
Washington,	  D.C.	  20559	  
	  
	   RE:	  Comments	  –	  Copyright	  Protection	  for	  Certain	  Visual	  Works	  
	  
Dear	  Ms.	  Rowland,	  
	  
	   Thank	  you	  for	  this	  opportunity	  to	  submit	  comments	  in	  response	  to	  the	  Notice	  
of	  Inquiry	  issued	  in	  the	  Federal	  Register,	  Volume	  80,	  No.	  79,	  on	  April	  24,	  2015.	  The	  
request	   sought	   comment	   on	   how	   certain	   visual	   works,	   particularly	   photographs,	  
graphic	  artworks,	   and	   illustrations,	   are	  monetized,	  enforced,	  and	  registered	  under	  
the	   Copyright	   Act	   and	   the	   obstacles	   that	   authors	   face	   in	   the	   current	   digital	  
landscape.	  	  
	  
	   In	  response,	  I	  would	  like	  to	  submit	  the	  following	  comments	  submitted	  on	  my	  
own	  behalf.	  I	  am	  a	  certified	  medical	  illustrator	  and	  graphic	  artist	  in	  Washington,	  D.C.	  
I	  have	  created,	  sold,	  and	   licensed	  artwork	   in	  the	  United	  States	  and	  abroad	  and	  am	  
very	  familiar	  with	  the	  challenges	  of	  being	  a	  creator	  in	  the	  digital	  world.	  	  
	  


In	   particular,	   I	   would	   like	   to	   address:	   (1)	   What	   are	   the	   most	   significant	  
challenges	   related	   to	  monetizing	   and/or	   licensing	   photographs,	   graphic	   artworks,	  
and/or	   illustrations?	  (2)	  What	  are	   the	  most	  significant	  enforcement	  challenges	   for	  
photographers,	   graphic	   artists,	   and/or	   illustrators?	   (3)	   What	   are	   the	   most	  
significant	   registration	   challenges	   for	   photographers,	   graphic	   artists,	   and/or	  
illustrators?	  
	  


In	  my	   experience,	   the	  most	   significant	   challenge	   related	   to	  monetizing	   and	  
licensing	  my	  artwork	  has	  been	  one	  of	  perception.	  Many	  believe	  that	  any	  artwork	  I	  
show	  on	  my	  website,	  even	  those	  protected	  with	  watermarks	  or	  metadata,	  is	  free	  to	  
use.	  	  This	  has	  forced	  me	  to	  spend	  significant	  time	  and/or	  money	  in	  policing	  the	  use	  
of	  my	  work.	  	  	  


	  
Professional	   organizations	   I	   belong	   to	   have	   led	   me	   to	   resources,	   such	   as	  


ImageRaider.com,	   to	   help	   protect	   my	   work,	   but	   it	   is	   not	   a	   cure-‐all.	   When	   I	   do	  
discover	   an	   improper	   use	   of	  my	  work,	  my	   recourse	   is	   limited.	   	   I	   do	   not	   have	   the	  
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financial	   resources	   to	   pursue	   lost	   earnings,	   so	   my	   main	   option	   is	   to	   request	   the	  
stolen	   image	   be	   taken	   down.	   And,	   assuming	   the	   website	   acquiesces,	   the	   entire	  
experience	  is	  still	  a	  net	  loss	  for	  me.	  Moreover,	  it	  is	  so	  scary	  how	  many	  websites	  offer	  
to	  strip	  metadata	  or	  watermarks	  making	  it	  more	  difficult	  to	  find	  improper	  uses.	  


	  
The	  second	  issue	  of	  perception	  has	  been	  from	  academics	  that	  seek	  to	  use	  my	  


work.	  Many	   academics	   in	   the	   United	   States	   and	   abroad	   have	   contacted	  me	   about	  
using	   my	   artwork	   in	   research	   papers	   and	   presentations.	   It	   has	   been	   difficult	   to	  
negotiate	   a	   licensing	   fee	  because	  many	  presume	   that	   any	   education-‐related	  use	   is	  
fair	  use	  and	  believe	  obtaining	  permission	  is	  an	  unnecessary	  courtesy.	  	  


	  
One	   of	   the	   most	   significant	   licensing	   streams	   for	   medical	   illustrators	   is	  


academic	  universities,	  healthcare	  professionals,	  and	  publishers.	  I	  am	  concerned	  that	  
more	   and	  more	   academic	   uses	   are	   being	   treated	   as	  de	   facto	   fair	   use.	   Even	   recent	  
court	   decisions,	   namely,	  Cambridge	  Press	   v.	  Patton,	   seem	   to	   reinforce	   that	   notion.	  
But	  one	  of	  the	  primary	  goals	  of	  copyright	  law	  is	  to	  promote	  creation	  and	  the	  public	  
good.	  If	  there	  is	  no	  way	  to	  monetize	  my	  works	  intended	  for	  academics,	  there	  is	  no	  
incentive	   to	   create	   those	   works.	   Especially	   when	   the	   cost	   to	   myself,	   such	   as	   the	  
expensive	  medical	  guides	  I	  must	  use	  to	  guarantee	  accuracy,	  outweighs	  any	  tangible	  
benefit.	  	  


	  
With	   respect	   to	   registration,	   the	   decision	   to	   register	   a	   work	   with	   the	  


Copyright	   Office	   requires	   a	   cost-‐benefit	   analysis.	   I	   often	   create	   a	   variety	   of	  
derivative	  works	  from	  a	  single	  base	  image,	  but	  I	  do	  not	  have	  the	  disposable	  income	  
to	  register	  each	  of	  those	  works.	  In	  fact,	   I	  have	  only	  sought	  registration	  of	  my	  most	  
requested	  piece	  of	  work;	  however,	   I	  have	  not	  received	  confirmation	  that	   the	  work	  
has	   registered	   although	   I	   filed	   in	  November	   of	   2014.	   I	  would	   be	  more	   inclined	   to	  
register	  my	  works	   if	  a	  group	  of	  related	  works	  could	  be	   filed	  at	  a	   lower	   fee	  and/or	  
the	  Office	  provided	   third	  parties	  with	  my	  contact	   information	   if	  an	   individual	  was	  
interested	  in	  lawfully	  using	  my	  work.	  


	  
In	   short,	   it	   has	   been	   very	   difficult	   to	   enforce	   my	   copyrights	   in	   the	   digital	  


marketplace.	  There	  are	  numerous	  (and	   free)	  ways	   that	  make	   it	  easy	   to	  steal	  one’s	  
work,	   but	   there	   are	   much	   fewer	   ways	   to	   protect	   one’s	   work.	   To	   that	   end,	   I	   am	  
concerned	  about	   the	  Office’s	   recent	  orphan	  works	  proposal,	   in	  particular,	   the	   safe	  
harbor	  proposals	  that	  would	  exculpate	  academic	  use	  and	  instances	  where	  a	  work	  is	  
orphaned	  despite	  efforts	   to	  ensure	  attribution,	   such	  as	  watermarks	  and	  metadata.	  
The	  deck	  is	  already	  stacked	  against	  the	  individual	  artist,	  lacking	  the	  time,	  resources,	  
and	  know-‐how	  of	  the	  big	  guy,	  and	  it	  would	  be	  severe	  blow	  to	  my	  livelihood	  if	  these	  
proposals	  were	  implemented.	  	  


	  
Respectfully	  submitted,	  
	  
	  
	  
Gabriela	  Perazza	  Young,	  CMI	  








July 20, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and whom it may concern,
I do thank you dearly for giving us visual artists the opportunity to give our input on this subject. I am not a professional
 artist, at least not yet, but I aspire to be. I draw often, and produce a lot of work, and so the protection of that work is of 
great importance to me. 
Copyright laws affect not only professional artists, but hobbiests, and aspiring professional artists like myself. I know 
many professional artists have already written, but I think I have a bit to contribute on how copyright laws affect non-
professional artists and the struggles we face trying to protect our artwork.
1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic artworks, and/or
 illustrations?
From looking into working for companies that need artists I can tell you that one of the biggest challenges of monetizing
 or licensing artwork is that a lot of these companies seem to want you to give up the rights to your own artwork pretty 
much immediately. Even one's portfolio is unsafe.
How terrifying the thought of showing a potential employer a portfolio of your work, not get hired, and then to 
potentially find it plastered everywhere.
Potential employers already have it in their agreements just to view a portfolio that your work may look like some stuff 
that they already have in production, and that by showing them your work you promise not to throw a big fit if 
something similar shows up for publication already. Now, I don't know about you, but to me that is terrifying and kind 
of shady. And as far as I know, under the current copyright laws I don't have any protection for things like that.
How would you feel if something you worked really hard on or for was suddenly taken away from you? You could see 
it, it will probably have been vandilized or slightly visually changed. But it was yours and you worked really hard on it 
and you're being told you can't have it back or have any say in what's done with it, or make another thing too similar to 
it because now it belongs to someone else.
Many professionals have to deal with the horror of having to sign their work away or not be able to pay their bills or 
feed their familys. Thankfully I don't have to face such an ultimatum, because I'm so afraid of even the thought of 
having my artwork stolen from me and not having enough protection as it is, that I have been unable to apply for any 
such work.
That in and of itself is not okay. For an artist to fear for the loss of their own artwork or ideas that they can't bring 
themselves to contribute their talents to society because copyright laws, as they currently stand, do not protect the artist 
and their works enough.
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?
For people like me, who aren't professionals, and even for the people who are, a lot of the problem with enforcing 
copyright laws on our work are the immence amount of legal fees that go into such an action.
The vast majority of artists cannot afford such legal action. I work in a hospital and I cannot afford to legally enforce 
any copyright on my work. Professional artists for the most part are not paid as they should be. Art is sort of treated like 
nothing. Artists often are not paid to the extent that they should be. They're often haggled down to the bare minimum. 
Many are living hand to mouth. Even those that aren't, those who are not professional artists, or those professional 
artists who have become successful, probably cannot afford what it would cost to enforce the rights of their work.
Even Walt Disney himself couldn't protect the copyright of his own work. Only recently has Disney gotten the rights 
back to Oswald the Lucky Rabbit, the predicessor to Micky Mouse, in 2006! That's 40 years after Walt Disney's death!
If Walt Disney was unable to enforce copyright over his own works how am I supposed to be able to?
3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?
I don't even want to think about trying to register all my work. That would be horrendous. Absolutely everything I make







 has some sort of importance. I'm not talking about 30 second doodles that once I'm done with them end up in the doodle
 drawer (that's right I don't even throw those away) I'm talking about works that take between 1 and 3 hours to complete,
 as well as ones that take up to 8 hours or more.
The ones that only take me from 1 to 3 hours are as carefully inked and colored as the ones that take me up to 8 hours. 
They aren't just throw aways or meaningless practice work. They are things I'm often very proud of and I find very 
beautiful or a true example of my skill... I have well over 200 of them, and that's just in what I could easily tally up for 
this letter.
I have drawers upon drawers, boxes upon boxes, sketchbooks upon sketchbooks, and even a couple of obsolite and or 
dead computers worth of finished, inked and colored, work in my possession. 
To have to catelog and register those would take a horrendous amount of time. It would actually take more man-power 
than I think I could reasonably dig up. And that's just me. How many artists out there also have a vast backlog of work 
they would have to register? I guarantee every artist has an unreasonably large collection of artwork that they would not 
want stolen from them, even if some or even most of it doesn't compair to the quality they may do now.
Every piece of artwork has importance to an artist. Every piece has taken effort, and love. Every pice has a little bit of 
that artist's soul in it. You can bet that almost every artist would be trying to register almost all of their backlogged work
 as well as their newer works. As a records worker myself, that is not something I would want to sort and catelog, even 
digitally. Record keeping is a nightmare as it is, and image files are larger than text files. The more I think about it the 
worse it gets.
But I to the challenges I face in the registration process, besides the quantity of backlog artwork I would have to 
register, is mostly that I don't have the time to do that for every new thing I create.
I'm a single mother of a toddler and I work a fulltime job. I really don't have the time to do the artwork I do do, let alone
 turn around and register it. I cook dinner, clean house, wash and put the baby to bed. I have virtually no time to myself, 
and occasionally I put some chore or other aside to push out a 2 hour drawing. To have to spend even more time 
registering that drawing... that's just more time I don't have. I'd probably never sleep. I can't do it. But I would have to to
 keep my work protected. Or forfeit my rights for it. And if I let my rights on that work be forfeit... well that's money 
that could go into keeping my son and I fed and clothed and sheltered. Or money that could otherwise be going back 
into the economy.
That's a loss for everyone.
I just don't have the time to register all my artwork as I do it. I really don't even have the time to write this letter. But 
here I am, because this is such an important subject!
4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, graphic 
art works, and/or illustrations?
At times I have needed references, or I may like a specific style, or pose or what have you, and at the very least I always
 credit the original artist and link back to their work if possible. There is absolutely no excuse not to credit an original 
artist. But in this case I'm talking about things that do not receive any revenue. 
I try not to do the above very often. I prefer to work with my own photo references or imagination, because otherwise, 
even with giving credit to the original artist, it just feels like stealing.
Many people on the internet are courtious enough to ask an artist permission to use their pictures as their profile icons 
on sites. If the 13 - 25 year old demographic has that kind of coutesy towards an artist why shouldn't companies do the 
same?
Ask to use it. If the company is receiving some sort of revenue, they should pay to use that artwork. It's common sense. 
It's like not paying an employee for the work they do. That art took someone's time and energy, there's a sentimental 
value there. And that should be compensated.
No artwork should be considered orphaned or free to use unless the artist themselves consents to such a thing. There is 
no excuse not to credit or pay an artist for their work. None. No.
If a company wants to use an artowrk, photograph, graphic art, etc. and cannot get in touch with the original artist they 
should not be allowed to use that art anyway as if it had been orphaned. It's a fact of life that you can't always have what
 you want. You can't always have a namebrand item, sometimes you have to go with generic. Sometimes you can't have 
the company or artist you want to work on something work on it. Everyone else is expected to suck it up, and move on 
to their next top choice. It should be no different when it comes to artwork. If one artist cannot be contacted, or cannot 
work on a project for a company, then that company needs to seek out another artist who can do a piece for them.
People are busy. Us artists are often working as hard as we can to get by and sometimes don't check our e-mails or sites 
where are artwork is at regularly. Often we're too busy doing other misc. work to pay our bills. Sometimes we're so tired
 and worn out and ragged that we can't check or add to our art collections. Our work should never be concidered 







abandoned. Never.
5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or 
illustrations under the Copyright Act?
The very things that this Orphaned Artwork bill proposes shows just how undervalued artists are. Art is everywhere. Art
 and design are probably the largest part of our lives as a whole. Everything was designed by somebody. Everything was
 drawn by somebody. Look around you. Look in your office. What do you see? You might see a calendar, that calender's
 photos were taken by somebody. Maybe yours has drawings or paintings on it. those were drawn or painted by 
somebody. Look at your computer screen, do you have a viewsonic like me? See those little birds on the logo? Those 
were drawn and painted by somebody. The screen itself was designed and drawn by somebody. Your drink, whether it 
be a can, or a bottle, the design on the label was drawn and colored by somebody. The label on your airfreshener. The 
background on your phone (if it's one of the ones that came with your phone), the phone itself, the background on your 
computer, the designs and logos on any programs you use, the design of your purse or bag, the billboards outside, the 
covers of CD cases, the list goes on and on and on.
Art is all around you. A person or maybe even a few people are behind each and every piece of artwork you take for 
granted. Logos and labels and things that we see so often we don't even register that a person did that. 
Without those artists what would we have?
Absolutely nothing. Not a single solitary thing.
Artists are everything. Art is everywhere. I ask you to please, if you've read this, take the rest of your day and find every
 piece of art, graphic art, illustrated art, photographic art, every image that was somehow made or taken by a person... 
and note it.
Each and every artist deserves compensation for their work. Each and every artist deserves credit. Whether they have 
the time to fill out regestry paperwork or not. Whether they have the money for legal assistance in enforcing copyright 
of their work or not.
Each and every artist deserves proper protection over their own work. Because if you alienate the artists, if you scare 
them away from sharing their work for fear of losing it, or having it stolen, or not being compensated for it's use... then 
you lose everything.
So again. Please. take the rest of your day and notice the artwork around you. 
6. What are the most significant challenges artists would face if these new copyright proposals become law?
If these new artwork proposals became law, well, very easily things could desolve into almost no artist being paid for 
their work at all.
those too busy to watch the sites where their artwork is at, or those too busy to check their e-mail regularly will lose 
their artwork because it will be considered orphaned even though the artist didn't abandon the work, but was too busy 
with their day job trying to make ends meet.
It's soul crushing to have your work taken from you. Many artists would feel that blow. They and others may turn to 
keeping their artwork private. That could lead to a deficit of art for all manner of things. Non-artists may even shirk 
away and not post so much as benign family photos for fear of them being stolen. It's a problem that affects everybody, 
not just artists, but non-artists as well.
It's a severe loss of protection for artists and their work in a system that doesn't provide a whole lot of protection to 
begin with.
Artists need that compensation and protection on their artwork. 
Please don't take that away from us.


I thank you for your time,
Rachael Hemphill
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Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress  


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


July 20, 2015 


Dear Ms. Pallante and the Copyright Office Staff: 


As a freelance illustrator and graphic designer, I and others like myself, make our living off of 
licensing use of artworks and designs. The majority of us, especially those having recently 
graduated, aren’t pulling in significant money from these pursuits. These new copyright laws 
will disproportionately affect those who are still establishing themselves and can’t afford to 
pursue legal protection of their works.  


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?  


Worrying about copyright law protecting corporations over individuals.  


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  


Keeping track of use of work overseas or even domestic print-on-demand sites. High 
costs of legal fees, lack of thorough information and access to that information. Lack of 
knowledge of ‘legalese’ needed to parse this information. Damages collected in a legal 
case would possibly be too small to find a lawyer to work for free or for cheap to be 
worth their time.  


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


Registration would become yet another financial burden on artists and designers, as 
well as a time burden. Works created under existing copyright law would need to be 
tediously registered or digitized. For artists who create large volumes of work like 
photographers, the need to register each individual photograph could put a halt to all 
creative output.  


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations?  


Probably being able to track down the originators of the works because theft is very 
easy on the internet, and people can claim Fair Use.  







5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 


The only people who would come out on top with this new legislation would be 
corporations who can absorb all associated costs. Secondary licensing by digital 
publishers is harming visual artists. 


I hope the Copyright Office will consider all the letters submitted about this topic and work 
towards a solution that doesn’t harm visual artists, and will instead work with them to craft 
better policies. 


Thank you for letting us submit our opinions regarding the proposals and letting us have a say 
in our futures.  


Sincerely,  


Rachel Shneyer 


 


 


 


 


 








July 23, 2015


To: Catherine Rowland, Senior Advisor to the Register of Copyrights, U.S. Copyright Office


As an architect and owner of my own architectural firm, I create architectural illustrations for a 
variety of purposes in the course of my projects. These illustrations can sell a proposal for a 
project; more clearly illustrate a project to clients, financiers, or local authorities; and illustrate to 
the public what is to come once construction is completed. As such, I have been in the business 
of creating images and licensing subsequent rights to those images since the early 1990s. 
These illustrations are a portion of the basis of my income and ability to support my business. 
Copyright of these illustrations is the only way I have to protect the integrity of my work and is a 
significant source of my marketing for future projects. If others were to be able to freely use 
these illustrations to promote their own architectural businesses, it would significantly impact my 
own business.


As such the biggest challenge is to keep control of who may use my images and to keep my 
copyright notice and contact information associated with the work. Although I attach metadata to 
my electronic image files and watermark them visibly, I often find that such data is removed and 
the images appear elsewhere on the web. Metadata is erased and watermarks are cropped out 
or edited off of images. A simple search of YouTube will provide one with tutorials to remove 
such data and watermarks using commonly available - even free - software. As such, there is 
little that I can do to prevent my works from becoming “orphaned.” 


In an effort to protect the rights of creators, I feel that the Copyright Office should take a more 
strict approach toward making it illegal to remove copyright information, watermarks, and 
metadata that would show ownership of a created piece. Further, mass digitization of works not 
in the public domain should only be with written permission of the content creators. Infractions of 
these regulations should be met with stiff financial penalties. The idea that someone may 
appropriate a work merely because they do not know who the creator is should not absolve 
them of these regulations. Further, towards the purpose of determining ownership, the Copyright 
Office should make these visual images searchable by those images - not merely by text. 
Online search engines allow the ability to search by image, so it is certainly not outside the 
realm of the available technology.


I have to admit that the general tone of the proposed language is very concerning to me as it 
puts the rights of users of an image above those of the creators of the images. Just as a patent 
protects inventions and intellectual property from being copied to the benefit of their creators, so 
should a copyright protect creative works to the benefit of their creators. In each case, such 
protections are protections of the creator’s livelihood.


Sincerely,


Thomas Bank
Principal Architect
Simply Stated Architecture, PC
281 Walton Street
Lemoyne, PA 17043








 I am a creator (writer, artist and photographer) Here is my response to The Notice of 
Inquiry.


1.  My significant monetizing and licensing challenges are the mis-use of the Work-for-Hire by 
clients who think because they simply commission me as an independent contractor they 
have exclusive rights. Work-for-Hire was made for employees and employers. Clients who 
commission me think they are entitled to my rights even though, I am not their employee. 
They are not paying for my supplies. They are not paying my taxes. I am not working at their 
location. Often they do not meet any of the 9 conditions stated in Circular 9, Work-Made-For-
Hire Under the 1976 Copyright Act AND I don’t sign a work-for-hire contract. 


Keeping a middleman out of my ability to license and monetize my art. I don’t need a reg-
istrar who will make money off my art and give me a small percentage as if they were the 
owners.


Now with computers people are calling themselves artists and designers who have not and 
would not have done so without the ease of computer accessibility. Some of these people 
ONLY make use of other people’s art and photography. Since they have not paid for edu-
cation in these fields they sell their services far below industry rates. Thus, causing clients to 
come to me after these pretenders screw up the job and expect me to do it for those low 
rates.


2. My significant enforcement challenges are people who think. “If it’s on the internet it’s free 
to use.” They feel they can have my art reproduced, distributed, publicly displayed, or made 
into a derivative work without my permission as the copyright owner. Artists have historically 
been taken advantage of even though the law protects us. Without that law, all the wolves 
would come out and attack us, abuse and use our work with ease.


3. Registration with the Copyright Office is easy at this time. The group Copyright option is 
great, so I don’t have to do it individually.


4. Significant challenges are people who don’t understand “fair use” and “public domain.” 
People who want to make use of my work have clear guidelines, but they don’t have a clear 
place that outlines this without going into the actual Copyright PDF. This can be stated clear-
ly on the web-site for all to see, as well as Work-for-Hire.


5. Other issues and significant challenges the Office should be aware of is that even though 
I include meta-data into my digital files with my copyright ownership and  contact informa-
tion, it can be changed. Someone who wants to claim they did due diligence in trying to 
find me can change or delete that data. They can crop my signature out of my image. There 
is no way to tell if someone trued to find me in good faith, because they may be the same 
person who stripped put my information. They can use “made a good faith effort” as a shield 


721 Garland Avenue
Apt 203
Los Angeles, CA 90017
818-237-5322
fax: 413-683-5185
www.abbadabba.com�
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June 18, 2007


Charles Devine
WMCA 570 & 970DJ
777 Terrace Avenue
Hasbrouck Heights, NJ 07604


Dear Charles Devine:


Thank you very much for taking time out of your busy day to talk with me about the Graphic Designer 
position on July 6th and July 9th.� I enjoyed meeting you and the members of your department - Ana and 
Pat - and I am excited about the chance to work with such a great team.


As a Christian, I have a strong interest in the company.� I really want the job.�Based on the interview you 
seem to have a need for someone to put on many hats as needed, because design and databases are very 
far apart.� Anyone can be taught to create a database, but not everyone can be taught to be a designer.  I 
bring creative ideas, new energy and over 10 years of graphic design experience with me to join your 
winning team. Also, looking forward to beefing up the firepower of your sales team with my proven 
winning record. Ads and marketing from Christian companies usually seem to be weak. I‘ve worked for 
various Fortune 500 companies and can design and come up with campaigns that will go toe to toe with 
any of those companies and catch the attention of your clients.


When you mentioned Ana can be hard to work for, I realized that this is a company with people who are 
comfortable with each other. I’m glad we had a laugh about it and I enjoyed the moment.� I’m very happy 
you liked my graphic design skills.


Thanks again for interviewing me.� If you have questions or concerns, please feel free to contact me.� I 
look forward to hearing from you again.


Sincerely,


Howard Simpson







to hide their deeds.


 A private sector registry will very soon cost more that the current Copyright fee. The 
ability to register every single piece I’ve created is impossible because, some art I’ve sold, lost 
or given away. It would be too expensive for me to do it all individually. There will be irrespon-
sible registrars, because there already are people taking advantage.


Here’s an example of how some companies operate now.


Let’s look at  Copyrightsworld.


Who are they?
 You can’t find out from their web-site. I shouldn’t have to work so hard to find out. But I 
did.
The domain registrant is GLOBYWORKS located in London (DE13Gz United Kingdom) and 
Greece.
Bad news for Americans already. They don’t register the work in the U.S.


So who is GLOBYWORKS? I don’t know since I can’t make heads or tails of the web-site. It’s 
Greek to me. No, really it’s in Greek!


What do they do after they take your money?
 Give you a unique number.
Email a submission receipt, which certifies the registration with them. (And who are they?)
Receive the “Certificate of submission”
All submitted creations are internally forwarded to CopyrightsWorld’s information depart-
ment.
Submitted to a National Library with details mailed to you. ( I thought this was Copyrights-
World not CopyrightsNational?)


How do they protect your work?
 Let’s look at their terms of service.


5.  The model contract contained in www.CopyrightsWorld.com site and the services 
and products provided thereunder, may be replaced, amended, revoked from time to time 
by the CopyrightsWorld, at its discretion and in accordance with the legislation. In any case, 
the signature and / or shipment of such model contracts from potential customers to Copy-
rightsWorld not constitute an admission by the latter. Visitors to the site www.CopyrightsWorld.
com not modify or manipulating the model contracts contained in it or to incite or suggest 
a third signature in order to claim any kind of compensation from CopyrightsWorld without 
prior written agreement with the latter.


AND
22.  The CopyrightsWorld entitled at any time, without notice, to discontinue or suspend 
the provision of services, or changing the nature and content.
(They can pull the rug out from under you)


8.  The CopyrightsWorld may at its discretion to suspend, temporarily or permanently, ac-
cess or operation of the site www.CopyrightsWorld.com and to alter in any way the content 
and form, without prior notice.







(They can disappear at any time. How secure do you feel?)


12.  The CopyrightsWorld offers its customers an online electronic means to use as evi-
dence and potential to prove the paternity of their intellectual work in relation to any judicial 
or other authority or company or individual, public or private entity.
(Nothing wrong with third party proof, but a Notary public is better an cheaper if you really 
need it.)


18.  The CopyrightsWorld or representative may not be called as witnesses in judicial dis-
pute membership (provided that it is a certified member) where it relates to intellectual cre-
ations you have made to our service.
(Oh  well, so much for third party proof. )


When do you stop paying?
 This is a pay as you go service. So, you top up your account with credits. You can buy 
from 1 credit to as many as you need. 
 Credits never expire, so you can use them as you like and only when you need to pro-
tect a new creation of yours. 


 Of course, the more credits your buy, the less you pay per credit. 
To submit a new lyrical creation, for example, you will need just 1 credit. You can purchase 
them in bundles for up to 59 cents or one by one. It’s up to you.


 I don’t want a private sector registrar with that kind of power. Please do not suggest 
anything weaken the current Copyright law. Other people have access to my art if hay play 
by the rules.


Sincerly,


Howard Simpson








Dear Copyright staff, 


I am deeply concerned about the impact of passing the so called “Orphan Works”  legislation 
that poses a threat to my lively hood and that of all other visual artists.


I have spent a lifetime, and thousand upon thousands of dollars investing in my talents and 
skills taking classes, and perfecting my craft through blood and sweat. Any piece of art I 
create, whether it be a quick sketch or highly detailed design is the result of this enormous 
dedicated time and effort, and I absolutely depend on my ability to earn a fair income from my
creations. My ability to survive depends upon it.


It is difficult enough to for artists to defend their rights to exclusively license their creations for 
a living wage in this digital age full of piracy. It seems as if we are on the verge of making it 
impossible. 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations?


There is a growing sense in this country that all visual creations are free for public use thanks 
to rampant piracy on the internet. This idea is in fact a rationalization of the theft of artists 
work and investment. Imagine a carpenter building a beautiful oak cabinet that takes over a 
week of intense labor built upon a lifetime of skills. Imagine if a stranger unwilling to pay for 
the cabinet could just somehow duplicate the cabinet by taking a picture of it and then have 
the cabinet in their own own home for free. Imagine if the laws protected this behavior?


That is the position artists are finding themselves in: Having the fruits of our labor (our 
products) simply taken from us because it's easy to steal what can take a lifetime to create. 
Because our medium is visual and not tangible it relies on the visual sense and experience. If 
someone digitally copies our work it is just as good as theft. That is an income we have 
earned being stolen from us. 


Any law that makes the theft of a product legal makes no sense.


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  


Once someone has felt justified in making copies of original artwork it can be very difficult to 
find financial restitution in the digital age. Many of these visual thefts are not even about profit 
for the thieves who often just share the work online. Once it is available for free (and it is seen
that there are no legal ramifications for this)  the image becomes widely viewed and no one is 
willing to pay to use it legally.


This also encourages a negative trend in large companies who would ordinarily commission 
or license works from artists. Such vital sources of income now lower their rates or in many 
cases feel they have the right to use the art for free as well.


What's left are artists struggling to eat and pay off student loans.







3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?


Artists are not attorneys. We create in spurts and can be prolific to the point that one would 
never be sure what is worth the time to register until it's too late. For example, on a good day I
can fill half a sketchbook, with almost 40 sketches. Some of those may be worth protecting 
but I won't know until I have had time to evaluate them objectively, which is often long after 
they are draw. Should I be expected to register 40 works a day in order to protect them? 
Often sketches are things of beauty and worth protecting for the purpose of licensing, and 
even a quick sketch is the result of a lifetime of work-- just as a doctors diagnosis (even one 
made in minutes) is the result of many years of education and experience. 


Often sketches are the rough drafts or foundation of a more intricate more developed artwork,
but when they are created the artists may not even be aware this is something he or she will 
revisit. What happens if artwork is revised? Are we expected to register the sketches, the 
color tests, the revisions, the final work, and all possible future alterations?


It would be like having an author separately register every page of a book in progress 
including separate registrations for all rewrites. 


Artists would have to have attorneys hovering over them at all hours of the day filing for 
copyright. Who can afford that? Who could create like that? 


We are not corporations with highly paid legal teams ready to patent all our new discoveries, 
but we have right to own and license those discoveries and earn a living from them.


4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 


The rampant piracy make sit frustrating to the consumer because they feel frustration at 
having to pay for something others are using illegally for free. There is a growing sense that 
all art is public domain. There is a misguided growing sense of entitlement to art for free 
without any thought given to the artists. Passing laws that  would make this entirely legal for 
the vast majority of visual creations will also result in less new works being created for 
consumers to access legally. Artists will share less of their creations for fear of theft and be 
more difficult to find, commission, or license. 


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?


No one wants to hire or an artist whose work they cannot see before hand or license 
artwork that they cannot view. Merely sharing samples of my portfolio online or even 
displaying them in a gallery now puts me at risk for having my work digitally stolen and 
copied and profited from while I starve. The orphan works makes this legal in many 
cases. It is like effectively allowing someone to steal my work and my resume and my life 
experience, leaving me with nothing.


Thank you for your time an consideration. The livelihood of a great many rests on the 
right thing being done.







Yours Truly,


-Walt Batycki








COMMENTS FOR THE NOTICE OF 
INQUIRY ON COPYRIGHT PROTECTION 


FOR CERTAIN VISUAL WORKS


Misti Wolanski 
http://mistiwolanski.com 


mailto:misti.wolanski@gmail.com 
http://copyright.gov/policy/visualworks/comment-form/ 


 
 
I am both a licensee and a creator, though I primarily create for myself. 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
Figuring out which rights apply to whom, especially when multiple countries are involved. 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
If the creator demands payment first, they can run off and not deliver product—and that 
happens often enough that licensees have pretty much all heard of it or gotten burned, 
themselves. But if a creator delivers product prior to receiving payment, then they might 
not get paid. There’s a lot of jargon involved in both payment and copyright and rights, and 
many folks learn via practice and don’t properly understand the jargon. There are also 
people who still believe that anything online is free and available to use. 
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
Not all countries have registration. 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
Some folks use web spiders to scrape content they don’t own off sites and then resell it—
and the person who unwittingly buys a license to that scraped content can get sued. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act?  
I’m no lawyer, but it’s my laywoman’s understanding that some nations have “moral 
rights” and other variances in what rights actually are, compared to the US. The US 
copyright can’t be held responsible for keeping up with all those, but what about a primer 
on how right transference works when a term means one thing in one country and 
something else in another? Or would that be too complicated? 








July 21, 2015


Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, U.S. Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear U.S. Copyright Office:


I would like to comment on the Notice of Inquiry for the proposed revisions to current copyright law.
As a former self-employed artist now working as publications manager, and so with experience of both
sides of this business relationship, I am alarmed by the sweeping changes to copyright law under
consideration by the Copyright Office. These revisions would irrevocably damage the ability of an
independent artist to compete and would remove from clients the ability to forge personal business
relationships that allow participation in the creative process that ultimately contributes very much to
the public interest.


The independent artist relies on U.S. copyright law to protect his or her intellectual property in the
marketplace. This property is private property and belongs to the artist, who should be compensated
fairly for his or her labor as the creator of the property and as owner of a reusable asset that requires
the investment of time, skill, education and financial resources. Both artist and client cultivate a
business relationship based on value, business ethics, and fairness.


1. What are the most significant challenges related to monetizing and/or licensing photographs,
graphic artworks, and/or illustrations?


Abusive business practices by clients who demand the surrender of digital rights as a condition of
granting assignments, effectively preventing artists who manage their own assets from working.


Predatory practices by large image bank companies that promise market access but instead eat up an
artist’s investment with fees while exploiting their work without compensation.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or
illustrators?


The high cost of pursuing infringement cases renders protecting one’s work financially impractical.


The orphan works bills that have been proposed in Congress would limit remedies  and effectively
eliminate the possibility of bringing infringement cases, creating a “no fault” license to infringe.
Independent media creators would have no practical way to defend copyright ownership.


3. What are the most significant registration challenges for photographers, graphic artists, and/or
illustrators?


High cost and bureaucratic burden measured in the time and expense needed to document and
register one’s work and so create an unnecessary bureaucracy that benefits only corporate interests at
the expense of the independent entrepreneur. Existing law made an independent career in the arts







possible by relaxing the restrictive registration requirements of pre-1976 law. The proposed revisions
would be a return to the old law.


4. What are the most significant challenges or frustrations for those who wish to make legal use of
photographs, graphic art works, and/or illustrations?


There are so many choices among artists and their work that are available that the challenge of
locating a copyright owner is very much mitigated by the availability of work to choose from. The due
diligence needed to locate an owner is exactly what the current law was meant to require. Given that
libraries and museums can adequately operate under current fair use definitions, there is no reason to
revise the current law to essentially make infringement legal for large commercial corporate interests.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic
artworks, and/or illustrations under the Copyright Act?


Making any registry an official arbiter of copyright ownership would lock out independent artists, who
could not afford to compete with large commercial interests. Instead I support the Copyright Office’s
recommendation of Congressman Jerry Nadler’s bill American Royalties Too (ART) Act of 2015 as a
remedy to the registry issue.


In summary, I believe that the movement by large corporate interests to aggregate the property of
independent artists, and for all intents and purposes appropriate that property without having to pay
for it, is anti-entrepreneurial and anti-competitive. The independent business person has the right to
participate in the marketplace without fear of losing ownership of the assets that provide his or her
livelihood. I am opposed to any revision to the current law that included orphan works proposals.


Sincerely,


Rosemary Volpe


Formerly a self-employed illustrator whose clients included Scientific American, Field & Stream and the
Brooklyn Botanic Garden, I now manage publications for academic and general audiences at Yale
University’s Peabody Museum of Natural History, where I have worked to improve editorial and
prepress best practices and developed an expertise as the go-to person for intellectual property issues.
A current member and one-time board member of the Guild of Natural Science illustrators, I came to
museum work through certification from the New York Botanical Garden’s illustration program, where
I was also an instructor.








Christopher MacNeil
PO Box 8616
Long Beach, CA  90808


July 17, 2015


US Copyright Office


Comments Regarding Orphaned Works Legislation


Thank you for the opportunity to comment on the Orphaned Works legislation. I am a US citizen. I am a 
working artist, and live in the USA. I have a BA and MFA in Fine Art, and have been a professional artist since 
my graduation decades ago.


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations?


The most significant challenge related to monetizing my illustrations, is the sheer volume of work 
that now, via the Internet, is available to potential customers, and the staggering and ongoing reduction 
in the price of an illustration. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or illustrators?


The Internet has made it much easier to present my work to potential clients, but it has also made it far
easier for anyone to use my work without my permission or knowledge. My images can be downloaded, 
duplicated, modified and used without any compensation. Any digital signature or watermark I might try
and attach to them, any copyright notice or authorship I might attempt to embed within the image can be 
stripped from the image and, voila, the image is now an orphaned work.


3. What are the most significant registration challenges for photographers, graphic artists, and/or illustrators?


Cost. The cost to upload a single image is prohibitive. Maybe not for one image, but for the thousands 
of images an artist creates in their lifetime, it is exorbitant. Say I create 500 images in one year (easily). 
At $35 an image, that’s $17,500 to protect those works. That’s a ridiculous amount to upload images to a
registry whose primary function, in this case at least, is to put a date-stamp on the images’ creation.


I am aware of the possibility of uploading collections of works, but organizing a collection, and 
dealing with the constraints and conditions to register more than one work at a time makes a difficult 
task even more onerous.


A simple registration system where the artists pays an annual fee and then uploads as many works as 
they create in a year would be far fairer, and would lead to many more works being registered. But 
copyright should not be limited to those that take advantage of the registery.


4. What are the most significant challenges or frustrations for those who wish to make legal use of photographs, 
graphic art works, and/or illustrations?


Cost. Never in the history of man has so many photographs, graphic art works, and illustrations been 
available for use. There is a literal sea of work to be had at the click of a mouse. The cost of these works 
are a fraction of what they once were. A full-color illustration can be had for just a few dollars, where, 
before the Internet, it would cost hundreds if not thousands. But that’s not cheap enough. Not in the new 
culture of free. Free news—we no longer need to buy newspapers. Free music—we no longer need to 







buy CDs or MP3s when music is delivered free over a host of different sites. Free images . . . oh wait, 
not yet, not until the new Orphaned works act goes through . . .


5. What other issues or challenges should the Office be aware of regarding photographs, graphic artworks, and/or
illustrations under the Copyright Act?


Are orphaned works valuable? If they are, then they should retain the full protection of US Copyright 
law. If they are not, then why are the proponents of this change in the law working so hard to collect 
these works for their own use? It appears tat they are attempting to create an environment where they 
can do a form of visual data-mining. They want to get a whole lot of images for nothing. They do not 
want to pay for the works that they would then monetize. They want to take advantage of the huge 
wealth of images: the thousands of illustrations and paintings and photographs uploaded by hopeful 
artists, the millions of personal photographs uploaded by individuals; they see all this and salivate and 
think that if they play their cards right, they might just be able to finagle a big slice of it for themselves. 
For free.


Don’t give our work away to them.


6. What are the most significant challenges artists would face if these new copyright proposals become law?


The most significant challenge I would face if these new copyright proposals became law would be a 
further slide away from being able to maintain control over my work. Allowing someone to use a work 
on the claim that they tried but could not find the actual copyright holder of that work is wrong. There is 
no shortage of images available for use. There is an absolute glut of images. The cost of using one of 
these images has plummeted. The copyright of a piece of work should be retained by the artist. 
Copyright should only be transferred by contract, not by the inability of the user to contact the copyright 
holder.


Thank you again. I hope you will realize how much we artists stand to lose if this legislation goes through.


Sincerely,
Christopher MacNeil
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SUMMARY 


As both staff photographers and independent visual journalists, members of the National Press 
Photographers Association (NPPA) are, in many cases, small business owners who create original 
intellectual property for publication and broadcast in all media. Our members’ images and video help 
Americans — and others — better understand the world in which we live. As the news media have 
trimmed staff, more and more of our members are now working as independent contractors, licensing 
their images and footage for editorial use. Copyright infringement of this material has contributed to a 
devastating economic loss for our members. It takes a direct economic toll on these small business 
owners, who must shoulder the burden of policing infringements while at the same time seeking and 
fulfilling assignments, working on self-initiated projects and maintaining all of the tasks of running a 
24/7 business. For many, losses due to infringement have been overwhelming. 


Compounding this problem is the time and cost involved in copyright registration not to 
mention that, even when properly registered, the litigation costs in bringing a copyright lawsuit are 
prohibitive in comparison to the monetary remuneration available. For those just seeking to take down 
an infringing image the DMCA process is both frustrating and ineffectual. 


Visual journalists work on extremely tight deadlines covering events of great national and 
international importance, including political campaigns, wars, breaking news and sports. The images 
they create are of interest to a large number of publishers and individuals. Those images are widely 
infringed as a matter of course. Today, a visual journalist has the capability to transmit an image within 
moments of taking it. That image can be posted immediately to the Internet by the photographer or the 
photographer’s client. Because of the enormous public appetite in the subject matter documented by 
visual journalists, the world takes immediate note of a newsworthy or interesting image or recording, 
and the theft begins. 


Within seconds of its creation that image may be downloaded and re-posted becoming “viral” 
in short order. It is absurdly easy for a digital image to be stripped of its metadata, preventing law-
abiding publishers from identifying the rights holder or being able to legally license the work. Under 
increased competition some publishers use a photo without permission under the premise of “act first, 
apologize later.” As part of that cost/benefit analysis, publications weigh the probability of discovery 
and resulting litigation against the time and cost involved in obtaining prior permission and licensing. 


That ever-increasing misappropriation of visual works also threatens the country’s public 
health and safety by undermining a profession America has traditionally relied upon to provide the 
public with compelling images and stories. Most visual journalists view our profession as a calling. No 
one really expects to become wealthy in this line of work, but most do expect to earn a fair living, 
support themselves and their family, and contribute to society. Copyright infringement reduces that 
economic incentive dramatically. This in turn may abridge press freedoms by discouraging 
participation in this field. It also devalues photography as both a news medium and art form, thereby 
eroding the quality of life and freedom of expression that are part of the foundation of this great nation. 
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COMMENTS OF THE NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION 


 


INTRODUCTION 


The National Press Photographers Association (NPPA) welcomes the opportunity to provide 
the U.S. Copyright Office with comments on how certain visual works, particularly photographs, are 
monetized, enforced, and registered under the Copyright Act. 


Founded in 1946, the NPPA is a 501(c)(6) non-profit professional organization dedicated to 
the advancement of visual journalism, its creation, editing and distribution in all news media. The 
NPPA encourages visual journalists to reflect the highest standards of quality and ethics in their 
professional performance, in their business practices and in their comportment. The NPPA vigorously 
promotes freedom of expression in all forms. Its approximately 6,000 members include still and 
television photographers, editors, students, and representatives of businesses serving the visual 
journalism industry. 


For visual journalists, copyright infringement is a pernicious problem. Not only has it reduced 
the profitability of our clients and employers, resulting in layoffs and budget cuts, but has also created 
overly burdensome legal costs which act as an impediment to pursuing legal remedies in federal court. 
Too often, rights holders find it difficult to justify enforcement — and difficult to find or afford an 
attorney willing to take their cases. 


On behalf of the NPPA, we again thank the Register for this opportunity to provide our 
comments regarding the problems and challenges that photographers face regarding registration, 
monetization and enforcement of their work under the Copyright Act. While there are other areas of 
concern to visual journalists, being able to protect their intellectual property rights is of paramount 
importance if they are to remain in business. Further, we believe that First Amendment protections are 
undermined when those who create journalistic works, relied upon to inform the nation, are unable to 
properly and affordably shield those images from widespread copyright infringement; further 
eviscerating their ability to earn a living.  
 


We note that each of the areas of inquiry in this NOI and in these comments are interconnected. 
The registration challenges lead to enforcement challenges; the enforcement challenges result in further 
challenges to monetizing images; the challenges to monetization impact the return on investment when 
it comes to registration and enforcement. Ineffective methods of enforcing copyright feed an 
unwillingness in our society to license and pay for use of images. And the business model of 
photography is severely impacted by the endemic theft of images, which without commensurate 
protections cannot be prevented. 


NPPA supports the comments submitted by other groups and associations such as the American 
Society of Media Photographers (ASMP), the Professional Photographers of America (PPA), Digital 
Media Licensing Association (DMLA), the American Photographic Artists (APA), the Copyright 
Alliance and particularly the requests of the Graphic Arts Guild to enable group registration for 
illustrations and graphic designs. 


Finally, we have added as an Appendix to our comment which include the comments submitted 
to us by our members in response to the NOI.  
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SUBJECTS OF INQUIRY 


 
1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations? 


 


a. Lack of knowledge, understanding and respect for the value of visual images 


A huge barrier to monetizing photographs taken by professionals (“Photographs”, “Image” or 
“Works”) is a general lack of understanding by the public regarding copyright law. This lack of 
education runs the gamut from the very basic – knowing that photographs are protected by copyright 
and must be licensed – to the more nuanced variances regarding how licensing works. Even 
professionals in the publishing industry who deal with photographs on a daily basis often do not 
understand the importance of copyright to a photograph, when it is permissible to use or re-use 
photographs and what qualifies as genuine “fair use.”  


Members of the general public often do not understand the difference between the physical 
ownership of a photographic print, and the right to reproduce the image. We frequently also see 
references, even among experienced legal professionals to “copyrighted work” absent the realization 
that nearly every creative work made is copyrighted upon creation. 


The lack of appreciation for even the most basic copyright principles has led to disruption of 
traditional licensing practices, non-compliance with cease and desist requests and an almost total 
devaluation of visual images. On the Internet, everyone can be a “publisher.” But unfortunately this 
new breed of publishers do not comprehend or respect the importance of copyright and licensing 
requirements.  


b. Compliance with copyright law and licensing requirements is a challenge 


Even among experienced publishing companies, there are factors that lead to common 
infringement. Companies that profit from prolific use of images often use staff that are either ignorant 
of their obligations under copyright law, or simply have made the calculation that it is easier to ask 
forgiveness than seek permission. 


c. Stripping of metadata keeps willing customers from finding photographers 


As many image users have noted, the inability to link-back an image to its owner creates a 
problem for the user. It also creates a problem for the photographer, who might otherwise receive 
licensing revenue that will go unbilled or collected because the user was unable to determine who the 
author was. Technological interventions, including some social media platforms, many website 
templates and website software programs often strip valuable and informative metadata from images.1  


                                                   
1 See David Riecks, Social Media Networks Stripping Data from Your Digital Photos, LIBRARY OF CONGRESS, 
April 11, 2013, http://blogs.loc.gov/digitalpreservation/2013/04/social-media-networks-stripping-data-from-
your-digital-photos/ . See also, Andrew Orlowski, Entire internet credits snapper for taking great pic while 
actually dead, THE REGISTER, March 28, 2013, 
http://www.theregister.co.uk/2013/03/28/hive_mind_photo_fail/ (reporting that an image that was erroneously 
credited to Henri Cartier Bresson was taken years after he died, but “the image file’s metadata, which contains 
the attribution information, is stripped from digital photographs, often by large news organizations such as the 
BBC and Sky, on an industrial scale”) 
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d. Companies that engage in mass digitization believe the Copyright Act should not 


apply to them 


With mass digitization, companies no longer complain that they cannot find the author, but 
rather that it is simply too difficult to ask for permission before using an image. They are essentially 
saying that their needs to engage in new business initiatives are more important than the rights of 
photographers to control their intellectual property. In this context, NPPA asserts that there is no reason 
why one company’s desired business model should take precedence over an author’s right to be 
compensated for their work. 


e. Attitudes about fair use, including one that all educational uses are fair use or 


otherwise exempt from copyright 


We have observed that the attitude about fair use has shifted significantly. While fair use is a 
defense to copyright infringement that operates in only certain circumstances, we find that users of 
images are claiming “fair use” on a broad basis, and in circumstances where the defense was never 
intended to apply. Exacerbating the problem, some academic groups that are clearly designed to 
support and excuse broad infringement are increasingly crafting so-called “scholarly articles and 
principles” supporting the notion that fair use is something to be broadly applied.  


The misapplication of fair use, along with broadening attitudes about when fair use should 
apply, sometimes aided by the court system, has reduced the incentive to legally license images which 
has created a barrier to monetizing photographic works. 


2. What are the most significant enforcement challenges for photographers, graphic artists, 


and/or illustrators? 


 
a. The cost of enforcement is prohibitive, and out of reach for the majority of visual 


journalists  


Our members have consistently told us that the biggest barrier to enforcing and protecting their 
copyrights is the time and cost of doing so. Photographers find that protecting their work is tedious, 
costly, and time consuming, with little overall benefit. Specifically, the requirement that a copyright 
infringement claim must be brought in federal court and the cost associated with doing so make it 
difficult, if not almost impossible for photographers to pursue infringements. This cost is mostly related 
to upfront attorney retainer fees. Even in cases where photographers register their work in a timely 
manner and are victorious in court, there is no guarantee that the photographer will recover attorney 
fees and costs, which sometimes may dwarf the actual damage award.2  


In 2012, the Intellectual Property Law Section of the American Bar Association conducted a 
survey of its members whose practices include litigation of copyright claims. Two thirds of respondents 


                                                   
2 See Wills Citty, In AFP v Morrel, Judge Denies Attorney Fees to Morel Trial Lawyers, NPPA Advocacy 
Blog, March 24, 2015, http://blogs.nppa.org/advocacy/2015/03/24/in-afp-v-morel-judge-denies-attorney-fees-
to-morel-trial-lawyers-grants-lien-by-former-lawyer/    
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said that they would not accept an uncomplicated case with a likely recovery of less than $30,000. A 
third said that they would turn away a case where the likely recovery would be less than $60,000.3   


For visual journalists whose damages are below this threshold, it is extremely difficult to 
pursue an infringement. It is almost impossible to get an attorney to take the case. In addition, knowing 
that the barrier to enforcement is so high, photographers have little to no motivation to register their 
images because they know that even if they register their images, their chances of recovering attorney’s 
fees are not guaranteed while the initial investment in litigation is so high as to make it unaffordable 
for most photographers.  


b. Infringers are emboldened by the cost of enforcing copyright 


Serial infringers and predatory pirates of copyrighted visual works are also well aware of this 
predicament, which is one of the things that emboldens them to continue their practices with an 
impunity that is more akin to absolute immunity.  


Even occasional infringers are becoming increasingly aware of the cost/benefit analysis of an 
infringement lawsuit, which provides them with further incentive to ignore infringement cease and 
desist notices and requests for payment. This also has a detrimental effect on voluntary settlements; 
and acts as another bar to reasonable payment offers, which in turn enforces the negative and downward 
cycle of copyright registration and proper licensing. 


c. The discretion to deny attorney’s fees to a successful copyright infringement plaintiff 


exacerbates the enforcement cost problem 


The discretion to deny attorney’s fees to a successful copyright plaintiff, even when an 
infringement is willful, blatant, and massive, is an enormous impediment to enforcement – weighing 
against the viability of bringing a copyright infringement lawsuit. Even when damages are high, the 
cost of legal fees can subsume the award. The ability to recover attorney’s fees is sometimes the only 
thing that can make an infringement claim viable for both plaintiff and counsel. Yet there is no 
assurance that courts will grant such an award to a successful plaintiff. For example, when Daniel 
Morel won a jury verdict of $1.2 million dollar copyright infringement against Agence France Presse 
(AFP) and Getty Images, the district court denied Morel’s request for attorney’s fees because it 
determined that AFP had raised a novel legal issue (despite its earlier holding that AFP’s defense was 
without merit) and “the advent of social media, and the internet generally, poses a myriad of issues for 
both copyright holders and those seeking to license or exploit their work.”4  


d. The exclusive right to control the “display” of visual  journalists’ works has been 


almost obliterated by the courts 


Under copyright law, the author of a photograph has the exclusive right “to display the 
copyrighted work publicly” 17 U.S.C. § 106(5). Yet in practice, photographic authors have almost no 
such right on the Internet due to a court-orchestrated change in the law regarding the copyright holder’s 
exclusive right to display their images. In Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1161 
(9th Cir. 2007), the Ninth Circuit held that the use of a technique called “in-line linking” was not a 


                                                   
3 See Comments on Remedies of Small Copyright Claims: Response to Notice of Inquiry (77 F.R. 51068) 
(Docket No. 2011-10), submitted by The American Bar Association, Section of Intellectual Property Law, 
October 19, 2012. 
4 AFP v. Morel, 10-cv-2730 (AJN) (S.D.N.Y. Mar. 23, 2015). 
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violation of the exclusive right to display. With this holding, and others like it, any website can display 
the work of any photograph that is on the internet, simply by using in-line linking. And in fact, entire 
business models, including social media sites, are built on the foundation of in-line linking to valuable 
content. The problem that has resulted is that the creators of this valuable content earn nothing from 
these uses, while the users who display such works have developed businesses worth billions of dollars, 
in some cases, based entirely on the display of copyrighted visual images belonging to others. With 
this interpretation of the exclusive rights in copyrighted works under 17 U.S.C. § 106, the exclusive 
right to “display the copyrighted works publicly” has been essentially obliterated. We do not believe 
that the intent of the copyright statute is upheld when photographers have absolutely no ability to 
control the right to determine who displays their work, or when massive corporations extract enormous 
profits at the expense of creators. 


e. Identifying the infringer is a challenge to enforcement 


Another problem related to us by our members pertains to online infringement, where it is often 
impossible to determine the actual owner of an infringing website because domain registration 
information can be anonymous, or outdated.5 Further, to the extent that infringers are operating from 
other countries, those infringers are often outside of jurisdictional reach entirely. 


f. DMCA inefficiency  


 
The current notice and takedown process of the Digital Millennium Copyright Act (“DMCA”) 


is an obstacle to the monetization and licensing of visual works. The safe harbor requirements 
encourage Internet Service Provider (ISP) ignorance regarding infringement rather than cooperation 
with copyright holders in an attempt to protect their work. This topsy-turvy problem could be remedied 
by rewarding the ISPs for their help in combatting infringement and piracy rather than providing 
immunity from monetary damages for taking a laissez-faire attitude to the ongoing misappropriation 
of visual works. 
 


Whereas in the past NPPA has advised its members who have not been compensated for their 
work to use the DMCA to require that infringing images be removed from offending websites, we have 
found that of late, either those requests are entirely ignored or once taken down, the images are 
immediately put back up. The exponential number of online infringements makes it all but impossible 
to address these misappropriations through this ineffective process. The time spent and cost involved 
to monitor for infringements far outweighs any benefit derived from employing the DMCA process. 
What is even more troubling is the rise in counter-claim notices, where the ISP refuses to act until the 
copyright owner commences an impractical and costly copyright lawsuit, thus completely undermining 
the small relief sought. 
 


Congress must revise these requirements so that all image infringements may be addressed 
with one takedown/staydown notice, thus dampening the ongoing game of whack-a-mole where the 
same image which has just been taken down reappears somewhere else.  
 


3. What are the most significant registration challenges for photographers, graphic artists, 


and/or illustrators? 


                                                   
5 A requirement that domain owners provide an agent for service of process would improve this situation. 
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Our members have repeatedly told us that simplifying the registration process, and making it 
more affordable, would increase their participation. 


The nature of visual journalism in 2015 creates enormous challenges to registration.  While 
authors in other fields produce works one at a time, a visual journalist can produce thousands of works 
in a single day. This might include dozens of images that are published and widely distributed before 
the photographer goes home for the evening. Countless more remain unpublished, but may still have 
value. The next day brings a new assignment and a new set of published and unpublished images. This 
churn makes registration time consuming, cumbersome and costly. 


a. The distinction between published and unpublished creates a barrier to registration 


and should be eliminated 


The distinction between published and unpublished in the registration process should be 
eliminated. Because of the volume of images and the almost instantaneous “offer for sale” to 
publication, it is simply not practical for most visual journalists to register their work prior to 
publication. The problem is exacerbated because an independent visual journalist who digitally 
delivers a selection of images to a client, doesn’t always know which images will be published by the 
client and which will remain unpublished. Additionally, images that are not widely distributed, are 
often relegated to definitional “gray areas” of published/unpublished works, where different authorities 
have issued conflicting opinions regarding their status. 


Currently, published and unpublished images may not be registered together in a group. 
Complicating this, the concept of “publication” is still not clearly defined in the digital age of self-
publication with restricted access options. “Publication” is currently defined in the Copyright Act as 
“the distribution of copies or phonorecords of a work to the public by sale or other transfer of 
ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to a group 
of persons for purposes of further distribution, public performance, or public display, constitutes 


publication.”6 Under this definition, sharing images with a single client in a password protected web 
gallery might render the image “published” even though it is never seen by the general public. 
However, the Copyright Office’s Third Compendium defines “a limited publication,” as “the 
distribution of copies of a work to a definitely selected group with a limited purpose and without the 
right of diffusion, reproduction, distribution, or sale . . . [and] is not considered a distribution to the 
public and, therefore, is not publication.”7 It is worth noting that the doctrine of “limited publication” 
was developed for the purposes of determining whether copyright was forfeited under the 1909 
copyright law and not for the purposes of determining whether a work is published or unpublished for 
registration purposes.8 It has however been applied to registration.9 Importantly, when most visual 
journalists publish to a limited audience of potential clients, they might not meet the definition of 
“limited publication” if the sharing includes an implied or general right for the client to take those 
images and distribute them further, which is the general underlying purpose of the visual 
journalist/client relationship. 


                                                   
6 17 U.S.C. § 101(emphasis added) 
7 See Compendium of U.S. Copyright Office Practices, Third Edition, §1905.1, December 22, 2014. See also, 
http://asmp.org/tutorials/published-or-unpublished.html (stating that if images are in a private area of a website 
the image is “probably not published.”) 
8 See White v. Kimmell, 193 F.2d 744, 746-47 (9th Cir. 1952). 
9 See, e.g., Niemi v. Am. Axle Mfg. & Holding Inc., 05-74210, 2008 WL 905558, at *14 (E.D. Mich. Mar. 31, 
2008) 







9 
 


Confusion is further created by the fact that “[t]he definition of publication in U.S. copyright 
law does not specifically address online transmission,” and “the Copyright Office therefore asks 
applicants, who know the facts surrounding distribution of their works, to determine whether works 
are published.”10  


Determining not just whether an image is published, but when the date of first publication 
occurred, as well as separating published from unpublished images is one of the factors that makes the 
registration process intimidating and cumbersome to photographers. In practical terms there appears 
to be little or no difference whether an image is published or unpublished and thus the NPPA 
recommends that the distinction be removed from registration requirements and that published and 
unpublished images be permitted to be registered together.  


There may be reasons why it is preferable for a copyright owner to include the publication 
status, such as when a work is a work-for-hire. In that case the Copyright Office should, at a minimum: 
1) make it optional to identify a work as published or unpublished; and 2) permit registration without 
a designation if certain criteria (which make publication status irrelevant) are met.11  


Copyright protection is available for all unpublished works and for all published works when 
an author is a citizen of, or domiciled in, the U.S.; or when an author is a citizen or domiciled in a 
nation that is a party to treaty with the U.S., or if the work itself has been first published in the U.S., or 
in a nation that is a party to a treaty with the U.S. While publication status of a work can affect 
limitations and the duration of the copyright itself in some cases, these factors can be established in 
the event of an infringement and should not be required to merely register a copyright. The purpose of 
registration is still served without a designation of published vs. unpublished.  


NPPA also notes that two of our members have told us that they have had separate registrations 
“co-mingled” requiring extensive follow-up with the Copyright Office. 


Finally, the NPPA is aware that a subscription system has been proposed in the past and we 
believe it would be a successful means of increasing participation in the registration system. We believe 
that this is something the Office should explore further to determine its feasibility. In addition to 
increasing participation in registration, this would enable visual journalists to register all of their works 
prior to publication, thus eliminating the “publication” problem. 


b. Unofficial registration services mislead photographers on the need and proper place 


for registration 


Another challenge we have observed is that there are some “registration” services that are not 
affiliated with the U.S. Copyright Office, and where the “registration” these services provide do not 
automatically include registration of a work with the U.S. Copyright Office.  NPPA is concerned that 
some photographers may mistakenly believe that such options provide the legal protections that are 
only available through formal registration. For example, one company offers its own registration 
system, and claims that registration with their service generates evidence which would be valid in case 
of unauthorized use. However, other than separating a photographer from her money, the service does 


                                                   
10 Copyright Registration of Photographs, U.S. Copyright Office, http://www.copyright.gov/fls/fl107.html  
11 For example, if the work is not a work-for-hire, was created after January 1, 1978, was not published before 
March 1, 1989, and the registrant is making a deposit, the distinction has little if any substantive effect on the 
status of the registration or the copyright. 
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not provide the protections of registering with the U.S. Copyright Office; and it takes some digging 
within the website to realize that the service charges extra to assist with such registrations or to learn 
the truth about the need for registration with the U.S. Copyright Office. We think that a campaign 
ensuring that these companies are complying with Federal Trade Commission rules and other 
consumer protection laws would be helpful to photographers who are the unwitting consumers of these 
services. 


c. Deposit requirements are a challenge and it is unclear whether they are useful 


The deposit requirements are also a challenge. They appear to be nothing more than a formality 
as deposits are not searchable. NPPA has been told anecdotally that most deposits are not kept and 
therefore appear to add another level of complication to the registration process without adding any 
benefit or value.  


In fact, it seems that the registration system would be unable to handle the volume of 
registrations if all NPPA members participated in the registration system and provided deposits. If 
high-volume, low-value creators such as visual journalists truly registered all of their images and 
provided deposits, the Office would be overwhelmed. 


Finally, NPPA would like to emphasize that registration is somewhat irrelevant to many visual 
journalists because of the lack of a reasonable option for bringing “small” copyright claims (which are 
really not small amounts to these creators).  Photographers have no incentive to register their work if 
they know they cannot successfully pursue infringements. 


4. What are the most significant challenges or frustrations for those who wish to make legal 


use of photographs, graphic art works, and/or illustrations? 


 
Those who use images legally may suffer economically because they are competing in the 


market with those image users who unethically and illegally infringe copyrights. Licensing 
photographs legally involves a cost, and when businesses avoid that cost with impunity by infringing 
on the rights of others, it hurts the profits and the viability of businesses who follow the law and license 
images properly. 


 
Unlike written works, the name of, and information about, the creator is not included with the 


visual image. In order to solve this problem copyright, descriptive and contact information (Copyright 
Management Information (CMI)) is often embedded as “metadata” in the image. Unfortunately that 
metadata is frequently stripped out when the image is uploaded onto the web or when used on other 
digital platforms making it all but impossible for a prospective user to locate and contact the copyright 
holder or licensing agent.    
 


Exacerbating this anomaly is the Office’s archaic online database. Search by registration is an 
almost useless function. What is truly required is a fully functional database of visual works with 
reverse image search. NPPA supports PLUS Registry, which is “an online resource developed and 
operated cooperatively by a global Coalition of all communities engaged in creating, using, distributing 
and preserving images.”12 Such a registry would not only assist users in finding licensable content but 
could also have the capability to act as a hub – linking to other registries to create a very comprehensive 
search. 


                                                   
12 See: www.PLUS.org 
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In situations where the author of the work can be ascertained, the general lack of knowledge 


and understanding of copyright law by creators and users is the most significant challenge faced by 
those who wish to appropriately license and use visual images. This is compounded by the difficulty 
in locating the creators or owners of the image as well the devaluation of the market for such images 
due to the misbelief that anything found on the Internet may be used for free under the fair use doctrine. 


 
NPPA believes that users of images also suffer a penalty when they receive misinformation 


regarding fair use and copyright. We assert that fair use is a defense to copyright infringement which 
must be determined by the court on a fact-specific, case-by-case basis. Unfortunately “fair use” has 
become more of a buzzword, misleading users into the belief that they can just say those two magic 
words and be on their way. A number of groups have bolstered this misconception by publishing “best 
practice papers” which have been written without any input from the creators and owners of 
copyrighted visual works. 


 
An example of this can be found in the College Art Association’s (CAA) Code of Best 


Practices in Fair Use for the Visual Arts.13 Created “with and for the visual arts community,” it and 
the surveys it was based upon were written without any input from visual creators or the organizations 
representing them. In-point-of-fact NPPA reached out to CAA regarding this omission and 
subsequently expressed our concerns in a letter to CAA14 on the already published Code along with 
the American Photographic Artists, the American Society of Media Photographers, the Graphic Artists 
Guild, the Digital Media Licensing Association and the Professional Photographers of America. CAA 
has failed to respond to that letter and follow-up emails despite originally requesting the letter. The 
only conclusion we can draw from this failure to respond or engage in any dialogue is that the authors 
of the Code and CAA are not interested in hearing any other viewpoints than their own.  
 
5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act? 


 


a. The non-economic benefits of copyright protection should not be overlooked 


The NPPA believes that the purpose of copyright protection is multi-faceted and while the 
economic incentives to creators is critical, it is not the only benefit of copyright. We are concerned that 
the other public policy reasons behind copyright often get lost in the discussion over the economics of 
copyright. It is important to note that for authors, copyright is not just about getting compensated for 
use. Copyright is important because it protects authors from having their work used in ways that they 
do not approve of and in ways that they never intended. Particularly with photographers, the subject(s) 
of the work may have only consented to being photographed for certain purposes. Photographers have 
sensitive clients, or clients with privacy concerns. Unauthorized use of photographs therefore affects 
more than just photographers.15 While the NPPA is seeking a solution for compensating photographers 


                                                   
13 COLL. ART ASS’N, CODE OF BEST PRACTICES IN FAIR USE FOR THE VISUAL ARTS (2015), available at 
http://www.collegeart.org/pdf/fair-use/best-practices-fair-use-visual-arts.pdf   
14 Letter from Mickey H. Osterreicher, General Counsel, National Press Photographers Association to Janet 
Landay, Program Manager, Fair Use Initiative, College Art Association (Mar. 12, 2015). 
15 See, e.g., Alicia Calzada, A strong example of why copyright matters, NATIONAL PRESS PHOTOGRAPHERS 


ASSOCIATION, July 13, 2012, available at http://blogs.nppa.org/advocacy/2012/07/13/a-strong-example-of-
why-copyright-matters/;   Kristina Hill, et. al v. Public Advocate for the United States, Case No. 1:12-cv-
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for currently uncompensated uses such as those involving in-line linking on social networking sites, 
the NPPA also has questions regarding proposals for broad-based compulsory licensing systems. 
NPPA is concerned that for photographers, control of their work can be very important for many non-
economic reasons, including, but not limited to: 


• when some images are inherently more valuable than others;  


• when photographers contract with clients to produce exclusive images with exclusive rights;16  


• when photographers document sensitive situations;  


• when the subjects of the images agree to be photographed only for certain purposes; and  


• when the use of images for certain purposes would negatively impact the reputation of the 
photographer; 


• when the need and desire of a photographer to protect the integrity of their work by ensuring 
honest uses. 


For example, photographs by highly acclaimed visual journalist Ami Vitale were used – out of 
context and without permission – for a viral campaign in response to the kidnapping of 250 girls in 
Nigeria by the militant group Boko Haram. Vitale’s photographs were actually taken of women in 
Guinea-Bisau (which is more than 1,000 miles from Nigeria) who had no connection whatsoever with 
the kidnappings. The infringement left Vitale concerned both for the integrity of her story, the truth of 
the images and the well-being of the subjects in her photographs.17 In an interview about the 
infringement, the New York Times quoted Vitale as saying, “I go into communities and I make a 
promise that I will be responsible with their images and that I will deliver the message that they 
articulate to me. We are responsible as photographers and journalists when we make promises to do 
justice to their stories and honor them in the way that they have honored us by sharing their stories.”18 


Wedding and portrait photographer Kristina Hill was also the victim of misappropriated 
images. As a commercial photographer, she took an engagement photograph for a same sex couple 
planning to marry and like many photographers posted those images, with permission of the couple, 
on her blog. A political campaign stole the images and used them in conjunction with a campaign ad 
that was considered derogatory to homosexuals, and in particular her clients. Her clients’ suit for the 
use of their likeness was dismissed, but she was able to successfully sue for copyright infringement, 
even overcoming a fair use defense.19  


Any changes to copyright law that do not account for these valid concerns will fail both 
photographers and their subjects.  


b. Copyright Small claims is the most important initiative for photographers 


 


                                                   
02550, filed Sept. 26, 2012 (USDC Colorado), available at 
http://cdna.splcenter.org/sites/default/files/downloads/case/Hill-v-Public_Advocate.pdf   
16 See Ad Agency Guide To Photography Usage Terms, A PHOTO EDITOR, February 5, 2010, available at, 
http://aphotoeditor.com/2010/02/05/ad-agency-guide-to-photography-usage-terms/ (describing exclusive rights 
and parameters). 
17 See James Estrin, The Real Story about the Wrong Photos in #BringBackOurGirls, The New York Times, 
May 8, 2014, avail. at http://lens.blogs.nytimes.com/2014/05/08/the-real-story-about-the-wrong-photos-in-
bringbackourgirls/?_r=1  
18 Id. 
19 See, e.g., Calzada, supra Note 15; Hill v. PAUS 
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While touched upon briefly above, we believe it is important to emphasize that for our members 
and constituents, the establishment of a small claims tribunal for copyright infringement is the most 
important initiative that the Copyright Office and Congress could accomplish. NPPA is prepared to 
put whatever resources it can towards accomplishing this goal and offers its full support to the Office 
and to lawmakers in pursuing this initiative. We refer the Office to, and incorporate fully, our 
Comments on Copyright Small Claims, filed on February 25, 2013.20  


NPPA supports the modernization of the Copyright Office as an independent executive agency 
with a commensurate budget needed to make it a cutting-edge organization. Such changes are 
necessary in order to allow the Office to keep pace with the growing copyright registration needs in 
this country. Improvements will also more properly reflect the creativity of the intellectual property 
market it serves and to promote the continued growth of the creative sector. The Office must be allowed 
to develop and employ innovative measures rather than continue to rely upon the current manual 
examination and data entry system which has failed to progress much beyond the recordation system 
launched in the late 1800’s.  


We also support improvement and expansion of the Electronic Office Registration 
System (eCO) allowing users to submit a broader class of works in digital form and vastly improve the 
search capabilities of the system to bring it in line with current technological standards 


Such modernization efforts must also include reducing average registration process times, 
where much of the information still needs to be manually inputted. The Office should have its own IT 
structure in order to more efficiently automate the filing process through updated digital recordation 
and registration.  


NPPA looks forward to working with Representatives Marino and Chu in crafting legislation 
that strengthens the Office and its administration of the copyright system. Such a bill should be 
embraced as an achievable act of Congress which will in turn reduce friction in the marketplace while 
incentivizing creativity, supporting innovation, encouraging investment and creating jobs.  


CONCLUSION 


We are aware the Copyright Office is receiving many responses to its Notice of Inquiry, and 
we greatly appreciate the opportunity to be heard on behalf of visual journalists, whose images can 
only be protected when copyright law is strong and enforceable. We present our views in an effort to 
continue the conversation about these critical issues.  


In a digital age of ever-expanding creativity and consumption, updated legal principles and 
new legislative mechanisms are needed to ensure that copyright law remains viable. The rights of 
photographers and the needs of users must be integrated into a functioning system that incentivizes 
and rewards creativity and innovation on both sides of the issue while simultaneously recognizing an 
inherent right of creators to exercise at least some control over the use of their works.  


Such an updated and “fair” copyright system is imperative if the exclusive protections imbued 
in copyright law and the threat to photographers’ ability to receive fair value for their work are to be 
reconciled with freedom of expression. 


                                                   
20 Available at http://www.copyright.gov/docs/smallclaims/comments/noi_02263013/NPPA.pdf.  
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We thank the Copyright Office for the opportunity to present these concerns and suggestions. 
 


Respectfully submitted, 


Mickey H. Osterreicher 
Alicia Wagner Calzada 
 
Mickey H. Osterreicher, General Counsel 
Alicia Wagner Calzada, Attorney, Haynes and Boone, LLP 
 
National Press Photographers Association 
120 Hooper Street 
Athens, GA 30602-3018 
lawyer@nppa.org  
advocacy@nppa.org  
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In response to the NOI NPPA sent the following email to its members reflecting the same questions 
posed by the Copyright Office in its “Subjects of Inquiry.” 


Dear NPPA Members, 


The NPPA is drafting official comments to the United States Copyright Office regarding 
copyright protection of visual work. The NPPA's attorneys are drafting the comments based on 
years of experience working with and communicating with you, NPPA's members, on the issues 
you face every day.  Please reply to this email if you have any additional thoughts you would 
like us to consider on the following topics: 
 


• What are your biggest challenges to monetizing and licensing your photographs? 


• What are your biggest challenges to enforcing your copyright? 


• What are your biggest challenges to registering your copyright? 


• If you are a person who uses photography, what are your biggest challenges to legally 
using photographs? 


 
Any comments sent to Mickey Osterreicher prior to July 20 will be considered by the NPPA in 
the drafting of its official comments. Members are also encouraged to submit their own 
comments on the above points to the Copyright Office, prior to the July 23, 2015 deadline, at 
the following link: http://copyright.gov/policy/visualworks/comment-form/. 
  
Yours truly, 
  
Mickey Osterreicher 
Alicia Wagner Calzada 


 
The following are some of the responses we received: 


 
Hi Mickey, 
 
I’m so glad we are collecting our own examples to reply to the CO. 
 
Interestingly, I am in the midst of catching up on the past two years of registration. I again find myself 
in the mire of collecting, organizing and converting more than 20,000 images, paying $110 for a 
service that would have been $70 a couple years back, and which has not improved in any measurable 
way commensurate with its increased price. 
 
The process I follow for such a registration, and have written down, includes 17 steps (with more 
needed, based on a careful examination of this past week’s effort), many of them highly technical, 
involving checking tiny details of export methods in PhotoMechanic and a very clunky ECO system, in 
which it is extremely easy to make a misstep. 
 
I have many hours invested in these two group registrations of unpublished images. The work toward 
registration has stretched across some six months, with fits and starts, to ensure unique file names, 
complete metadata, coherent naming schemes and complete documentation (I also, based on legal 
advice from ASMP, supply a complete list of every file name involved). Then there is the issue of 
determining which images were published, separating them out and paying even higher fees, with more 
complex documentation, to register them. 
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And all this is for a deposit that I understand the office will discard after several years, if not much 
sooner. All I want to do is get this over with. 
 
But that wish was thwarted by an interesting twist involving the ECO system. We successfully prepared 
both years’ collections, and after three or four passes through the online steps for the first deposit 
(2013), we managed to insert my correct contact information in four or five different places, pay the 
$55 fee, and using my fast university connection, since both my home systems were not fast enough to 
complete the uploads (I organize and deposit my image files by calendar quarters) before they timed 
out, we completed uploading all files. 
 
The online system explains that once an upload is complete, I may not make changes. Yet when I set 
out on a similar process for 2014’s unpublished collection, I somehow managed to commingle its title 
with the 2013 application. The title line on that deposit now reads "Greg Smith Unpublished 
Photographs 2014 - Approximately 11,426 Images.” If I click on that title, it also lists, below it, a 
similar title for my 2013 images. However, the deposit includes none from 2014, I cannot correct the 
title and I can’t now combine the two years’ worth of images (which I understand is legal but not 
particularly tidy) into the one deposit that purports to include both collections. 
 
I spent 15 minutes on hold Thursday, trying to connect with someone in the CO. Then I had a meeting, 
followed by more and couldn’t call again before the office closed at 3 p.m. my time (MDT). I sent them 
a message via email form Friday afternoon. The automated reply says to look for a real reply in my 
spam box and advises that such a reply will likely suggest I contact the office by phone 
 
Hence, I am stalled. I dare not upload the 2014 deposit when its title is paired with the 2013 deposit. 
I can’t fix the title myself, since it’s locked. I can’t figure out how I managed to insert the wrong title 
into a locked deposit. And I have no idea how or when I might eventually get “help” from a CO 
employee, nor whether such will be helpful. 
 
So … the updating of my website (now years overdue) continues to wait on the registration of these 
images, despite perhaps 100 hours of work (nights and weekends) involved in trying to register the 
images in question. 
 
And again, once they are registered, will anyone ever see that deposit again? I’ve built it to be search 
friendly, with unique file names, carefully input metadata and a complete list of files. But to what end? 
How will this actually protect my images? Why is it that the FBI only investigates infringements against 
the largest of copyright holders, companies who have entire floors filled with attorneys, while small 
holders, such as I, must go through such a cumbersome process, conduct our searches for 
infringements and invest our meager incomes in trying to prosecute such abuses? 
 
I’m told it’s important I register my images. I understand the reasoning why. But is it any surprise that 
I am among a very tiny percentage of professional visual artists who actually register their work? And 
is it any surprise that infringements of visual works are many times more common than licensed uses? 
 
Thanks for all you do, 
Greg Smith 
 
--------------------------------------------------------------------------------------------------------------------- 
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HI! 
 
I sent the answers below to ASMP already. They are my answers, no matter who asks me so I hope you 
will include them in your submission. 
 
What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or illustrations? 
 
The onslaught of unethical users grabbing my photos (my intellectual property) off the web, presuming 
they are “free” and knowing the prospects of getting “caught” are almost non-existent.   Similarly the 
lack of easy ways for the rare ethical user to find me as an owner of content that said user wants to 
license, content that has been separated from the metadata showing its original source. That 
separation is typically through the default metadata stripping that is common on most social media 
sites. That metadata stripping should be the first thing addressed in any legislation. The best way to 
prevent so-called Orphan Works is to prevent the metadata stripping that falsely creates so-called 
Orphan Work. 
  
What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators? 
 
The lack of tools, other than the toothless DMCA take down notice, to inform copyright thieves that 
they are in the wrong and force them to stop using misappropriated imagery.  A proper tool would be 
a simplified system where as an author, I just have to prove I own the work and I then can demand and 
GET compensation from end users who steal my work. 
  
What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators? 
 
The Library of Congress eCopyright site is balky at best, a poor design at worse and only usable by 
those highly dedicated individuals who can create workarounds to get past the various bottlenecks in 
that system. The price of registrations should be going DOWN to encourage more users rather than 
going up. 
  


What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations? 
 
Ethical end-users have to compete with non-ethical end-users, meaning the ethical users pay for 
images and then have to compete with end users and other outlets/publications that do not pay for the 
content, content which serious laws would require those unethical users to pay for. 
  
What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 
 
The Copyright office should arrange some kind of collaboration with someone like the Plus Licensing 
(https://www.useplus.com/aboutplus/system.asp) system so when individual photographer’s images 
are registered with the Copyright office they have the option of becoming part of the Plus Licensing 
database. 
 
Regards, 
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David H. Wells 
  
--------------------------------------------------------------------------------------------------------------------- 
 
My biggest problem is the Wild, Wild West of the internet.  People just post what they want.  I have 
had some success recently asking/telling people they need to license it and when I sent a bill out to one 
user they paid it without question then took it down as I requested.  I kept the bill under 500.00 at 
450.00.   
 
I don’t think we can win this one.   
 
Stanley Forman 
 
--------------------------------------------------------------------------------------------------------------------- 
 
Hi Mickey, 
Thanks for the work that you and Alicia are doing on our behalf. 
 
I will send comments directly to the copyright office -but will speak here to just the  
Challenges in enforcing copyright as a freelance photographer 
 
Challenges: 
As a freelancer, I have little to no clout as an individual. 
Alicia is aware of one copyright issue I had with a small town newspaper 
 
Legal fees are high - I did not get very far. The attorney for the small town newspaper has a big city 
(Boston) lawyer on retainer and they were quite dismissive. 
 
I'd look to the copyright office to make it easier and less expensive to file copyrights and easier to 
apply penalties for improper use -particularly where alteration (like cropping in my situation) takes 
place. I know of others who have come up against "automated processes that strip out information as 
the images are processed," etc.  I am moving further away from photojournalism and more into pre-
paid event photography because less headache, better compensation and a great willingness to post 
digital links back to me - helping the SEO for both my business and the client I am supporting with 
visual imagery. 
 
Without a large painful penalty for copyright violations - lawyers are not interested in small time issues 
with low financial reward to them and repeat offenders know this and game the system with impunity. 
The end result for photojournalism is not a good one. The public's right to ethical imagery (as in 
politically neutral, not a slanted visual point of view) is jeopardized every day and the office of the 
President (POTUS) appears to be a complicit party to this pervasive attitude. 
 
Keith Spiro 
 
--------------------------------------------------------------------------------------------------------------------  
  
Hey there Mickey, 
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I say the hardest thing about Copyright is the copyright office website. I wish it was just more intuitive. 
Really, if they could just make it like Tumblr or any other social media companies website, that would 
be great. I would file far more often if that was the case.  
 
The only other problem is finding out people used my images, I really need to make it a habit to look 
that up.  
 
Hoping you all the best.  
-Rick Majewski  
 
--------------------------------------------------------------------------------------------------------------------- 
Dear Mickey and Alicia: 
 
I have a series of comments about the copyright process, all of which come from a series of mishaps 
in the registration process, over a number of years. 
 
1. The length of time between the submission of the registration and the receipt of that completed 
registration is unconscionably lengthy-it is regularly at least a year, sometimes longer.  
 
2. The inaccuracies in the final registration are legendary- the final forms frequently do not follow 
what the application details. In the past week, I have received two text registrations in which the 
copyright office altered the title of the registrations, so that both registrations shared the same name.  
 
3. Loss of the application, check and samples. I have lost track of the numerous and multiple times 
each of these items has been lost, requiring that I scan and resend copies of each - multiple times in 
each instance. 
 
4. The copyright website is difficult, if not impossible to navigate, depending on the day one needs to 
use it. The forms frequently do not work. The instructions are unintelligible. 
 
5. When these circumstances occur, should the applicant be new to the process, there is little incentive 
to persist, continue, or worse, to make registration a habit. 
 
I have had a legion of problems registering visual content and written material that continue as I write. 
I hold my breath when I submit registrations because so many of the registrations have been fouled 
up. The worst example of this was two separate registrations, each sent separately that were co-
mingled, requiring extensive correspondence and time to correct. 
 
If I think of anything more that is relevant, I will write again. I am also forwarding this post to Daniel 
Abraham, who is an IP lawyer in Brooklyn, NY. He and I have fought the good fight to resolve these 
problems. 
KATHIE FLORSHEIM 
--------------------------------------------------------------------------------------------------------------------- 
 
My biggest copyright issue is keeping the right to it. Most news organizations DEMAND all copyrights. 
Any organization that posts images on the web DEMAND all copyright. They certainly don’t want to 
pay for it. Yet, I need to take what they are giving.  
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If NPPA is at all concerned about copyright issues, I suggest you stop trying to encourage (especially 
with my dues) more people from entering into journalism. 
 
I am sure you will discard my sentiments while dismissing me as a hypocrite. 
 
Sincerely yours, 
 
Chris Kleponis 
 
--------------------------------------------------------------------------------------------------------------------- 
 
What are your biggest challenges to monetizing and licensing your photographs? I am challenged 
by the dishonesty of people believing that the internet is a source of free photos. But I have a steady 
stream of companies selling promotional products (sending me samples with my own work emblazoned 
on it). My website has right clicking disabled and when someone right clicks a copyright warning 
appears - so what other products have they used my image on - to other clients or potential clients. 
  
I am now forced to boldly put a watermark across images rather than just in the corner - people will 
download and clip the copyright notice away from the image and some have passed off my work as 
their own. 
 


What are your biggest challenges to enforcing your copyright? 
The amount of time I spend image searching trying to protect my work. Google images despite 
countless calls and online complaints refuses to remove my images from their pages. These images are 
clipped directly from my website - see note above - and used. They are fully downloadable by anyone 
with a computer. An internet presence is needed for business, but with things like this happening people 
believe they can move with impunity and use any image they want to.  
  
So what is NPPA going to do - another written challenge that like everything goes nowhere? 
  
What are your biggest challenges to registering your copyright?  
If you are a person who uses photography, what are your biggest challenges to legally using 


photographs? 
 
George Wilson 
--------------------------------------------------------------------------------------------------------------------- 
 
Mickey / Alicia:  
 
We file a great deal of copyrights and the system has gotten better.  For one they have increased the 
file size that can be uploaded and given that we just produce contact sheets automatically in Photoshop, 
we can file thousands of low res images at one time.  Additionally the turnaround time for getting a 
certificate can be as little as 3 months now, when the registration is filed online.  That's a great 
improvement over the past, which could take over a year. 
 
However the online system still has a problem of uploading single images.  Which has to be uploaded 
and chosen one at a time, vs just pointing to a folder and having the system upload each images in the 
folder one at a time. That can be time consuming and at times, we just mail in a DVD, which tends to 
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get lost from time to time.  We're also told by the copyright office that submitted materials are disposed 
of every 7 years, which could present problems in later litigation.  
 
Enforcing online images that are copyrighted  - the biggest nightmare is the wonderful Clinton 
Telecommunications Act, whereby if you find someone using images online, you need to notify them 
and they have 30 days to pull it down.  Many sites do not have contact information so you can't pull 
them down.  And even if you do, it allows many to get away with it for free for those 30 days.   We have 
an ongoing case involving [REDACTED] we are the only ones with images [REDACTED], and have 
them all registered.  We find many that steal them from online usages that we have licensed them such 
as local TV News outlets, and then have to track them down to have them taken off of sites. But while 
on those sites, someone else steals them as well and it goes round and round.  A Hollywood movie is 
about to made of the subject and to be protective we sent letters to the producers offering our images 
for license and to also put them on notice of our copyrights as well. 
 
I have a good size case coming up soon in which [REDACTED] We put the companies on notice and 
they all responded, saying they would forward the demand onto legal counsel, but never heard back 
from them. The images continue throughout the world online [REDACTED]. We'll see where that takes 
us.  All the images were registered back in 2010, 2012, 2015, prior to us putting all these outlets on 
notice. 
[REDACTED] 
 
Our biggest challenges to registering is just the sheer volume of digital images we produce.  Instead 
of just registering the selects, we register the entire takes.  This protects us in the event that one of the 
outtakes gets used later down the road.  
 
We also use and purchase rights to photography, the biggest challenges is getting the proper release.  A 
more current issue is that of getting images from the US Government that are supposedly in the public 
domain produced or owned by the US Government.  We've been getting a lot of push back over who 
owns the rights or if they are in fact copyrighted when produced by the US Government.   A simple 
example might be the recent images of Pluto.  NASA put them out, but some also listed under a 
university and more on other sites.  The question is, who owns the rights given that NASA is releasing 
them.  Many government sites are not putting up notices to be cautious of copyrights. You'll see that 
images with the NASA logo being taken off and logos like that of the NYT, amongst others being added 
in its place.  
 
We've had an instance at two US National Archive libraries were at one, they would not allow us to 
copy a newspaper clipping produced back in 1865. Saying it was copyrighted.  That's over 150 years 
ago.  Another warns that many of the items in the national archives, photos included, may be 
copyrighted by others without the material having an original source. 
 
Another recent challenge was that of putting in a FOIA to a government agency for photos of a project 
the US Government was producing.  Though the government owns the work product and related 
research, they would not provide the images until they had a signed release from the photographer 
that produced the images.  We acknowledge that someone else might have owned the copyright, but 
the government refused to release the images under FOIA saying they were copyrighted.  We informed 
them that copyright was not a disqualifier for not releasing the images.  They felt if they did release 
them, that the government would then be in violation of the copyright.  This is a new one to us and 
another hurdle we have to overcome when it comes to getting images released from the government. 
When this happens we tend to fall back on, Fair Use.   In a recent instance, the government used images 
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we wanted to get on a sensitive project as part of a large stand up display at a trade show.  We simply 
took the photo of the display and then in the caption explained how the government was showing these 
images for the first time at a trade show, getting around the governments copyrights issues and using 
them under fair use. 
 
And finally, pool images.  I have always been of the mind that if a photographer provides a "pool" 
image, there should be a signed release or agreement.  In the past I had a colleague that was upset in 
that he provided a pool image and a year later he saw it on a billboard, licensed by another.  Given 
that copyright can only be transferred or licensed in writing. Many are just taking a chance in using, 
licensing or selling an image that was produced by others as is the case with images produced in 
"pool" and in many cases putting their name or outlet on it for syndication via photo agencies 
outlets.    With the upcoming visit of Pope Francis, many pools images will be produced and shared, 
without the benefit of a signed release or limitation to the usage. 
 
Greg E. Mathieson, Sr.  
 
--------------------------------------------------------------------------------------------------------------------- 
 
What are your biggest challenges to monetizing and licensing your photographs? 
 
The biggest challenge to monetizing and licensing are the morons who are not in this for the long 
haul.  The bottom feeders who give their work away and eventually go out of business.  They don’t 
read and don’t care about photographic contracts or signing work for hire agreements.  There is a 
fundamental lack of understanding by many young photographers about the business practices of 
photography which will sustain them for a career.  More education is needed both on the business 
practices and ethics of photography. 
 


 


 


What are your biggest challenges to enforcing your copyright? 
The biggest challenge is dealing with the liberal definition of “fair use” and the cost of 
litigation.  Another frustrating aspect of the legal process is that the judges themselves are uneducated 
about significant copyright case law as it applies to photography even at the appellate.  As a 
photographer I was very frustrated in my recent lawsuit when I knew more about the case law than 
they did. 
 
What are your biggest challenges to registering your copyright? 
The biggest challenge is the volume of work which should be registered but is not due to cost and time 
of the process 


 
Michael Kienitz 
 
--------------------------------------------------------------------------------------------------------------------- 
 
Hi Mickey, 
 
Thank you for reaching out on this issue. While I appreciate the effort it is the smallest part of a big 
issue. Commenting on USCO drafts isn't going to significantly change what effects working 
photographers and the challenges we face. The NPPA was established in a time when the majority of 
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members were employees. Today most working news photographers are contract, freelance or 
independent. (Another failure of the NPPA). The end result is we have no protection and no security. 
The copyright law can say anything but there is little or no ability to enforce all but gross violations.  
 
The fact is we are still individuals with no collective support for a big problem. The NPPA has so 
failed to perform any function beyond discussing, agreeing to discuss and writing on their 
discussions about copyright. Where would musicians and songwriters be if this is all they had was 
the NPPA instead of ASCAP and BMI? Could you imagine a world where songwriters had to bill 
each radio station directly for use of their songs? Absurd yet this is how it exists for still 
photographers in today's world and organizations like the NPPA and ASMP simply stand by and 
hold discussions. If there is no organization that can take collective action on behalf of members then 
they are no better than educational organizations or photo contest organizers. Advocacy without 
action is meaningless.  
 
What are your biggest challenges to monetizing and licensing your photographs? 
 
Collection and enforcement of licensing and usage. Due to lack of sufficient copyright enforcement 
and the difficulty of pursuing violations photographs are treated on the internet as a "free" 
commodity to use as wished without any regard of ownership, licensing or payment. This applies to 
individuals and corporations. Without a mechanism for tracking and collecting licensing use and 
fees the copyright law is meaningless.  
 
What are your biggest challenges to enforcing your copyright? 
There is no method to enforce copyright laws unless there is gross negligence as attorney fees and 
the cost of pursuing violators exceed the recovered loss. The burden of tracking and collecting image 
use and violations are left to individuals without the time or means to do so. It becomes an 
impossible task as images have no tracking codes based on ownership. In cases where violations can 
be tracked it is nearly impossible to get a response from the violator let along recover any license 
fees. The system simply does not exist let alone work for protecting photography and copyright.  
 
What are your biggest challenges to registering your copyright? 
 
The concept of registering copyright before publishing is no longer viable. This was fine when the 
publishing was a book or magazine which often took months but in today's internet based work 
publishing is instantly making it impossible to register before publication. Additionally the cost of 
registration is excessive unless material is registered in bulk. When I am being paid a few dollars for 
a picture license the idea of spending $35 to register it is absurd. 
 
Regards, 
 
Richard Ellis 
 
--------------------------------------------------------------------------------------------------------------------- 
 
Mickey, 
 
I am a freelance photographer and also an attorney (retired).    
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There are a number of issues with both copyrights and the ability of photographers to get paid for their 
work.    
 
The biggest issue with enforcing copyrights is the cost associated with an action.  It is highly unlikely 
that even a full time, well established freelancer will have the resources and access to counsel needed 
to challenge a copyright infringement.  I am not sure whether federal law provides for payment of 
attorney's fees, costs, etc. to the successful plaintiff but if not, it should be provided for in any new 
laws.  Interestingly they are provided for in shareholder suits to cut down on the nuisance suits by 
minority shareholders.  The loser pays.  It should be that way in copyright infringement.   
 
Additionally, damages should be treble the actual loss.  The goal is to deter the infringing activity.  All 
this is very similar to many state consumer protection laws which provide for treble damages plus 
attorney's fees. 
 
Another idea, that maybe NPPA could organize, would be to establish a network of pre-identified 
counsel for NPPA members to contact with questions or to initiate suits.  Since the law in question is 
Federal law, it might only be needed to establish a core set of law firms in major cities.  The law firms 
would commit to establishing a core set of attorneys who would handle the cases.  This would 
streamline proceedings since in many cases, a local attorney, from whom the photographer might 
initially seek assistance, is probably not that familiar with copyright infringement and a good deal of 
the cost of the photographer's action is chewed up by the attorney getting up to speed on the law.   
 
It might take some additional thinking on how to establish this as a "benefit" of NPPA membership, 
but online seminars, legal guides for the photographer, etc. could be prepared.  Maybe a small addition 
to the membership fee would give the photographer access to x hours of initial discussion with the 
attorney similar to the legal support programs offered in some corporate benefits packages.  The cost 
of the initial discussion (paid for by NPPA from the additional membership fee) should be rebated back 
to NPPA if the lawyer takes the case since the full case if successful would cover all costs, etc. 
 
Please let me know if I can be of further assistance. 
 
All the best, 
 
Tom Boland 
 
--------------------------------------------------------------------------------------------------------------------- 
 
Probably the biggest challenge to monetizing and licensing much of my work is work-for-hire contracts 
that I am forced to sign if I want to work at the major news outlets that give me a large chunk of my 
work. I do work for [REDACTED] these mega corporations demand work-for-hire agreements and 
therefore grab control of my copyright for any photographs I take on assignment for them. 
Unfortunately if you don't sign them you don't get any work from them. Canada has eliminated work-
for-hire so that photographers maintain full control of their images regardless of who they work for. 
NPPA has done some great work on photographers’ rights in the past. I would love to see you guys 
working towards the elimination of work-for-hire copyright grabs in this country.  
Thanks for all you do! 
 
David Sorcher 
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-------------------------------------------------------------------------------------------------------------------- 
 
Hello, 
 
The greatest threat to me and many of my colleagues is people and companies claiming "Fair Use".  
 
[REDACTED]does this a lot and they are the leading company to which promotion of "Fair Use" 
which is not fair use but the stealing of our work. Most people either pay up or follow a takedown 
order. [REDACTED] just refers you to their lawyers and we go away because who can fight a giant? 
 
Take for example one situation. An editor from [REDACTED] came to me for some photographs for a 
documentary of a man who died of cancer from asbestos, I told them they could use them for a fee. I 
mean the story was important and I would have given the usage to them for very little. I have sold the 
photos to a similar documentary. 
 
The request went like this: 
 
"Hi Louie, 
 
I hope you're well. I'm a producer and the managing editor of [REDACTED]. We're currently in post-
production for a documentary we shot about the Chemical Valley and its effects on the surrounding 
community. We interviewed Sandy Kinart, and I discovered that you photographed her late husband 
Blayne. Your photos are stunningly powerful, and heartbreaking. I'm really hoping we could use some 


of them for the film? It would run online on our site [REDACTED] and on our YouTube channel. 
 
If you're interested we would, of course, credit you fully. Hopefully we can work something out? 
 
Let me know, thank you." 
 
I responded for a small fee sure they could use them 
 
Then [REDACTED] didn't contact me back. After a few months a documentary on YouTube came to 
my attention. My photographs appear as newspaper clips the widow of the man had in a scrap book of 
an article I had published years earlier that she showed the filmmakers, the film holds on the photos 
for the scene. 
 
Here is the link to the video (my photos appear twice starting at 28:25) 
https://www.youtube.com/watch?v=UnHWZE0M_-k 
 
I brought this to the attention of the editor at [REDACTED] and he responded: 
 
"Hey Louie, 
 
I understand where you're coming from--to a point. We had a conversation where we tried to license 
your photos for use in a more prominent fashion, and unfortunately we didn't have the budget to 
compensate you. That situation has not changed, we're still not in a position to compensate you, nor 
do we need to compensate you for the way in which your photos were used. Sandy happened to show 
us photos of her late husband, among them were photos that you were presumably compensated for 
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back when you shot them, and our camera captured that. If we, or any other news or documentary 
outlet, were to pay out every fair use clip and photo that appears in our productions, we wouldn't get 
much done." 
 
There is more correspondence from him that I have, my agency even invoiced them for the photos and 
it just fell through the cracks. Attached are screen shots of the video and my photos. 
 
Now of course my fear pursuing this is looking like the guy who profits from photos of a dead person. 
But really man, if things keep going like this people just need to keep filming my tearsheets and we 
won't get paid anymore. 
 
This is the most pressing issue right now, the emergence of fair use and big companies who know they 
can blow off a photographer who can't afford a lawyer or the time to pursue this. 
 
Sincerely, 
 
Louie Palu 
 
--------------------------------------------------------------------------------------------------------------------- 
 
1. Biggest Obstacle - The cost of actually pursuing a copyright claim. You can send DCMA takedowns, 
but the legal fees are brutal 
2. Registering - Not anymore, see below. It is easy now. 
3. Licensing - I push my editorial images through second parties. For editorial stuff, groups like Cal 
Sport Media and Zuma Press are a great resource. I know there is resistance to shooting on spec, and 
that is one conversation. My business model has us paid for the work we do upfront, and the stuff 
through Cal Sport is an additional revenue stream that gets images licensed that we wouldn't have 
licensed otherwise. Also, making images full searchable through Photoshelter helps a tons. 
 
The cost of pursuing a copyright claim was my biggest obstacle and everyone who steals images knows 
this. To work around this, I employ the services of a company called ImageRIGHTS. For a yearly 
fee....this is what I get. 
 
1. I upload all the images I want submitted to the USCO. As long as I have a spreadsheet with filenames 
and publish dates, it is fairly easy to get a submission ready. They do the submissions. 
2. Once they have the images, the scan the internet for "Sightings". 
3. I get an Inbox list of sightings and I can determine if they are authorized. 
4. I also have a Claim Capture tool on my tool bar. If I see a stolen image, I click it and it grabs the 
information and drops it into my Inbox. 
5. From the Inbox, I submit claims. ImageRIGHTS or their partners pursue the claims. 
6. Either they submit a settlement letter to the infringer, with actual court action as an option, or they 
send DCMA takedown notices. 
7. For any money recovered, it is 55/45 split in most cases. 
 
This is my workaround. It isn't the best, but considering I can't file a Federal claim myself, it is the 
workaround that works best for me. What would be best is if there was a way to simplify the damages 
and make them uniform. The fact that you have to go to Federal Court is incredibly cumbersome. 
Having a step in between with a mediator maybe would be a good thing. With EEO cases, you submit 
you case and they give you a right to sue letter. Maybe if, based on Getty and Photoshelter licensing 
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rates, there was a suggested amount of settlement? There are enough copyright cases that a position 
like this could be easily funded by the thieves. 
 
The other option is the NPPA form a group of lawyers who do what ImageRIGHTS does. 
 
Thanks, 
Scott Serio 
 
--------------------------------------------------------------------------------------------------------------------- 
Mickey, 
 
First, thank you for your continuing work on behalf of photographers everywhere, it is truly 
appreciated. 
 
My comments are probably identical to others, but I will say them anyway, thank you for your patience. 
 
I know this probably isn’t even being addressed because the US law is not structured to allow it, but 
photographers need language similar to Canada’s where the moment the photo is taken it is protected 
under the law and doesn’t have to be registered.  
 
Is there a way a photographer could blanket register with the bureau and sign something that says 
“I’m a professional photographer every image I create is copyrighted by me unless the terms binding 
the job say otherwise?  If that is too much, what about something that would register the contents of a 
website and allow items added over time to be covered as well? 
 
The registration process needs to be updated so it can all be done online, simply and quickly. 
 
Thank you again, 
Colin Hackley 
 
--------------------------------------------------------------------------------------------------------------------- 
What are your biggest challenges to monetizing and licensing your photographs? 


What are your biggest challenges to enforcing your copyright? 
When and if challenged or ignored, procuring the resources ($$) to enforce and then recoup costs 
incurred. 


What are your biggest challenges to registering your copyright?  
Cost 


If you are a person who uses photography, what are your biggest challenges to legally using 


photographs? 
Location of source  
 
Larry Davis 
 
-------------------------------------------------------------------------------------------------------------------------- 
 
Hello - Thanks for championing this! 
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Biggest challenge to monetizing photographs - subscription models and a seemingly unwillingness to 
get photo editors to look to more places than just 3 to find images.  Doesn’t seem to matter how many 
mailings, letters, or phone calls one makes, it is very hard to direct market and get away from the 
subscription models being offered by the agencies.  It’s good for the agencies but lacks the robustness 
for individual photographers.   
 
Enforcing copyrights - There doesn’t seem to be a way to force collection even if one wins.  It’s almost 
always better to take a less than desirable settlement just to get something.  Attorney fees are high - 
maybe because (and this can also work in to our benefit) to do any research one almost has to go to 
(or hire someone in) Washington D.C. to do the research for the case.  Infringers also have an attitude 
that if they take down an image after caught using it on the web that the takedown is sufficient an 
action as is needed and that they don’t owe you for the time they did use it. 
 
Filing copyrights - The copyright office online filing has gotten better over the year.  The biggest 
curiosity is the published/unpublished requirement.  Technically we are all told that as soon as we 
push the shutter button that we own the image unless we are “work for hire”.  So why does it matter if 
it were published or unpublished.  In my opinion it just creates a technicality loophole for the infringers 
when it all gets to court.  Filing as published is too difficult because of file naming requirements by 
the LOC.  If you don’t use their conventions, they won’t file it and if you do use them, you pretty much 
have to change your whole file naming convention or the two won’t match up making any research 
just double difficult. 
 
Alan Look 
 
--------------------------------------------------------------------------------------------------------------------- 
 


Hello, 


Thanks for your work on this issues.  


The biggest challenge to enforcing copyright for me is the use of social media as a marketing tool: 
currently Facebook, Twitter, etc strip out metadata from photos. When photos are reposted and/or 
shared there is absolutely no information in the photo to determine ownership (I use a watermark but 
it can be cloned/cropped out).  


I shoot over 100,000 images a year for editorial, commercial and event clients: the current copyright 
process is beyond onerous and a nightmare to use. It's easier for me to forgo a few images 
used/copyright violations to deal with registering my images - and even registering them still creates 
a process of enforcement that is all but impossible except for very high value images. The cost/benefit 
of the current system just doesn't make sense.  


I'm also a member of ASMP and think this is an important initiative. But I also think NPPA and 
ASMP should join forces to put serious pressure on Facebook, Instagram and Twitter to not remove 
metadata and create a process to protect photographers and their images.  
 
Thank you, 
Chris Council 
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TO:  ` United States Copyright Office 


Library of Congress 
Washington, DC 


 
RE:  Notice: Copyright Protection for Certain Visual Works 


Agency/Docket Number. 2015-01 
Document Number 2015-09575 


 
FROM:  Kevin McCoy, CEO of Monegraph 
  Chris Tse, CTO of Monegraph 
  Carlos Mendez, Investor/Advisor to Monegraph 
  Tom Rutledge, Investor/Advisor to Monegraph 
 
We, the officers and advisors of Monegraph, Inc., welcome the opportunity to respond to 
the US Copyright Office’s notice, Copyright Protection for Certain Visual Works (April 24, 
2015). Our comment reflects the mission and experience of our company, whose goal is 
to create a fair, efficient marketplace for visual images based on the adoption of a 
universally-acknowledged registry of ownership for digital assets. 
 


 
INTRODUCTION: USES OF DISTRIBUTED LEDGERS (E.G. THE BLOCKCHAIN) 
Our main message is that new distributed ledger technology can revolutionize the 
marketplace for visual works and other digital assets, and overcome the obstacles to 
ownership inherent in a world where replication is cheap and easy. Distributed 
ledgers are computer-based records of ownership (i.e. ledgers) that are protected 
from corruption and forgery by processes that replicate (i.e. distribute) the ledger in 
computers around the world. The integrity of the system is protected by an 
overwhelming number of ledger copies and a self-policing transaction-entry process. 
 
The best known and perhaps best example of a distributed ledger is the Blockchain, 
which is the ledger upon which Bitcoin is built. The Bitcoin Blockchain ensures the 
integrity of financial transactions for Bitcoin. It is the main reason that major financial 
institutions around the world are currently considering how Bitcoin can improve 
payment and transaction processes. 
 
WHO WE ARE AND WHAT WE PROPOSE 
Our company, Monegraph, Inc., was founded to help creators and other legitimate 
owners of visual images. It protects owners’ rights and helps creators retain 
commercial control of their work, achieving many of the objectives cited in the 
Copyright Protection for Certain Visual Works notice. Monegraph is a for-profit 
business, founded by artists and digital media professionals. 
 
Monegraph uses the Blockchain—the robust, distributed and indisputable asset 
registry behind Bitcoin—to register and confirm the ownership claims of image  
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creators, collectors, licensees and publishers. We believe Monegraph not only 
protects commercial participants in the visual content market, but also facilitates 
commerce in ways that benefit creators and publishers. The open, transparent  
marketplace built on the foundation of the Monegraph registry carries benefits often 
associated with e-commerce-based markets in other industries: 
 


 Reduced piracy 
 Lower operational costs 
 Lower transaction costs 
 Lower legal costs and simplified legal proceedings 
 Searchable inventories of assets 
 Fewer delays 
 Fewer mistakes, and 
 More accurate data 


 
Given our experience, we think it will be useful to describe the Monegraph 
ecosystem, highlighting features that may be useful to the USCO. We believe that 
Monegraph itself may be a powerful alternative to many existing USCO processes, 
such as the eCO Registration system, so we will also propose ways for Monegraph 
to work with the USCO and suggest pilot programs to test such partnerships. 
 
HOW MONEGRAPH WORKS 
Monegraph offers a quick, easy process for registering ownership of an image or 
video (see “A” in the diagram below). In the most basic use case, the creator follows 
these steps: 
 


1) Log onto monegraph.com or the Monegraph app (as an authenticated 
user) 
2) Upload the image to be registered into the Monegraph “Add a Work” 
window 
3) Enter identifying information (title, creator name, date, comments) 
4) Enter types of license and pricing being offered (e.g. “outright for $100,” 
or “three month unlimited use for $50”). An image can also be registered but 
not offered for sale 
5) Confirm registration 


 
At that point, the registration is entered into the Blockchain’s electronic ledger by 
matching the details of the registration to an actual Bitcoin transaction—a tiny 
transfer of funds (see “B”). The Bitcoin transaction is the mechanism that carries the 
registration details onto the Blockchain. The registration details are preserved, just 
as the entry in the Memo section of a paper check is preserved in the bank’s record 
of the check: as additional information, irrelevant to the currency transaction. With 
Monegraph, the Bitcoin transaction that carries the registration information has a 
trivially small monetary value—the equivalent of a fraction of a cent. 
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Once stored on the Blockchain, the image’s registration information is accessible to 
the public (see “C” in the diagram). Every subsequent transaction of that image’s  
rights will be tracked on the Blockchain as well. On monegraph.com and on partner 
sites with Monegraph functionality (“D”), viewers can see the image, its details, the 
image’s license terms as defined by the creator, and its ownership history 
(provenance) as recorded permanently on the Blockchain. Buyers (“E”) will also be 
able to transact on terms posted by the creator or current owner (“F”), and those 
transactions will also be recorded on the Blockchain. 


 


 
 
 
 
BENEFITS 
Many of the concerns raised in the USCO’s inquiry are directly addressed by 
features of Monegraph’s digital media rights system. 
 
What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


 
 Ease of use. Owners and creators can quickly and indisputably establish 
image ownership and document legitimate licensing via Monegraph, 
discouraging piracy and incentivizing purchases of images. 


 
 Direct transfer and monetization of use rights. Creators and owners can 
transact directly with licensees (including publishers), eliminating transaction 
costs imposed by intermediaries and leaving more profit for both buyer and 
seller. 
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What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 


 Universally verifiable ownership. The Blockchain registry employed by 
Monegraph provides a clear, public reference for claims of ownership. 


 
 Mechanisms to track infringement of rights. Monegraph does not 
currently police piracy, but several technology partners are equipped to 
identify images that match Monegraph-registered images on the Blockchain. 
These technologies are well-established and in use by Google (YouTube 
and Google Goggles both flag potentially illegal reproduction) and by other 
online tools such as Shazam. 


 
 Fraudulent ownership claims. It is theoretically possible that an initial 
fraudulent registration could take place—an unauthorized registrant could 
illegally claim ownership of a digital image—but Monegraph employs 
effective authentication techniques to verify registrants’ identities and claims 
of ownership. 


 
What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 


 Reduced registration time. Once a user has created a Monegraph 
account and has become authenticated, the process of registering an image 
on Monegraph is a matter of a few clicks, often taking less than a minute. 
 
 Reduced registration costs. Registering ownership of an image costs an 
authenticated Monegraph user pennies. 


 
What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 


 Clear and legal acquisition of use rights. Publishers and collectors have 
no obvious reference source for images they find displayed in the public 
domain, forcing them to purchase images from a stock-house’s limited 
selection at a high price. Ownership of Monegraph-registered images is tied 
to established contract forms that indisputably demonstrate transfer of 
ownership. These contracts can be executed with a series of clicks on any 
Monegraph-enabled site—not just a stock-house’s gallery of inventory. 
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CONTRASTING WITH PRIOR SOLUTIONS 
It is important to note the differences between Monegraph and legacy solutions. 
Monegraph’s philosophy is to unbundle the record of ownership from purchases and 
sales of ownership rights, and from enforcement of the owner’s rights. The 
Monegraph-based record of ownership, though not explicitly acknowledged in the 
law, is much like the Copyright and can play a similar role. 
 
By recording ownership in the Blockchain, Monegraph brings transparency and 
integrity to the task of verifying such ownership—a prerequisite for the transaction of 
any digital asset. Transactions and enforcement are handled with separate but 
compatible technologies. 


 
Transactions: copyright and contracts distinct. Monegraph employs a streamlined set 
of online “smart contracts” for transacting assets and establishing title to an asset—
but these contracts are distinct from Monegraph’s ownership registry. The contracts 
benefit from the elements of the Blockchain registry, incorporating registry 
information by reference. Keeping these two elements of the ecosystem separate 
keeps the registry simple and clear, permits contractual flexibility as new ownership 
arrangements arise, and removes barriers to future innovation with respect to 
documenting transactions. 
 
Enforcement: not DRM. Monegraph does not directly address enforcement. Instead, 
Monegraph provides asset registry access to enforcement tools, which can 
automatically compare copies of works to the registry’s record of legitimate copies. 
Contrast this approach to historical Digital Rights Management (DRM) tools, which 
embed protections into the actual assets themselves, such as blocking use after a 
certain number of copies are made. The DRM approach has stifled commerce and 
drawn criticism from artists and consumers alike. 
 
PROPOSAL 
We would welcome the opportunity to discuss Monegraph further with the USCO. 
We would be happy to further explain the technology, the role of the Blockchain, and 
how Monegraph’s processes address concerns in the market for online visual works. 
 
Given the parallels between Monegraph’s business and the USCO’s goals, we would 
be open and eager to identify ways to work with the USCO to either replicate or 
adopt elements of Monegraph’s ecosystem. Some possible projects would be: 
 


 Upgrade the eCO capability to streamline the Copyright process along the 
lines of Monegraph’s 
 Enable simultaneous Monegraph registration and Copyrighting of an 
image 
 Draft standardized, online “smart contracts” to match up with the 
transactions currently tied to Copyrighted assets 
 Integrate reference to the Copyright registry with transactional e-
commerce tools  
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 Build APIs to tie into the USCO’s records and tools, allowing participants 
in the marketplace for visual images to experience a clearer, cheaper, more 
efficient way of doing business. 


 
A near-term goal might be to craft a pilot project where Monegraph partners with the 
USCO on one of these options. Immediate improvements to the eCO system would 
seem to be a particularly promising pilot. 
 
 


-END- 
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To Whom it May Concern: 
 
My name is Courtney Ulibarri. I am a hobbyist digital artist who sometimes makes money from my 
artwork through clients commissioning me to illustrate an idea for them. I also create comics on a blog 
site that reaches millions of people in order to encourage continued commissions of my artwork. I also 
share sketches and works-in-progress on the aforementioned blog site, to share my processes and 
thoughts with others like me. I am not a professional artist by any means, but I am still very troubled by 
the proposed new copyright law. 
 
Current copyright law is very important to small-time artists like myself. It protects us from users who 
would take our work, change it, edit it, and use it for their own designs without our permission. The 
proposed new law seems to suggest that my rights as a content creator are not above those of potential 
users. This is absolutely incorrect, and extremely disrespectful to us as creators.  
 
For many of us, hobbyist and professional alike, the commissions we make are our sole source of 
income. The proposed new law would potentially take food out of our mouths by enabling others to 
profit from our years of hard work that we put into getting to where we are, and leave us out to dry and 
unable to stop the unlicensed use of our work. It would essentially be legalizing and encouraging the 
theft of personal property from the artists. That is what our artwork is to us: Personal property.  
 
I have had work stolen from me before. Work which I created for my own personal use and for no one 
else to use without my permission. When I went after the perpetrators and the webmasters to have my 
work removed, it was extremely difficult. In fact it was practically impossible. This shows that, already 
under current law, users and companies alike disregard our rights to our work when we are virtually 
unknown in the art world, as I am. The proposed new law would exacerbate this problem, making it 
completely impossible for us to control where our work is posted, which is already very difficult for 
those of us who do not have public relations teams or legal advisers to help back us up on our claims; 
for those of us who only have ourselves and our original files or original copies to prove we are the 
originators. 
 
Small-time artists, such as myself, do not have the resources to register every piece we make and post 
or publish, as the proposed new law would require of us in order for us to retain what is rightfully ours 
as content creators. We also do not have the resources to sue individuals or parties who have infringed 
upon our copyright without our permission. The proposed new law would force us to register years of 
works, many of which we may no longer have the physical copies or digital files, in order to protect 
them from non-permitted use by potential users.  
 
It is my choice, as the originator, on whether or not any singular work or body of work I create is for 
use by anyone outside of myself or my commissioning client. This choice does not belong to any 
potential user, regardless of whether they are a large company or a singular teenager. I reiterate that it is 
my choice, and this is how it should stay. 
 
Thank you for your time. 
 
Regards, 
Courtney Ulibarri 








 
Lisa Victoria 
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July 23,2015 
Maria Pallante 
 
Register of Copyrights 
 
U.S. Copyright Office 
 
101Independence Ave. S.E. 
 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for this opportunity to voice our concerns about the problems visual artists 
face in the marketplace today. 
 
I’m a professional artist, this is my 16th year in the field.  Licensing my artwork to other 
companies (cross stitch, tubing, rubber stamps) and selling my work online as prints, 
magnets, and notecards is how I make most of my money from any given image/picture. 
It is NOT the sale of the original artwork.  So I am very concerned about anything that 
would change the current copyright law. It directing impacts my ability to make money 
with my work. The ongoing royalties I receive from licensing my work, funds me to be 
able to create new artwork. 
 
 
1. What are the most significant challenges related to monetizing and/or  


 


licensing photographs, graphic artworks, and/or illustrations? 


 
 
I would say publishers and some small businesses wishing to license my work for their 
products: i.e. rubber stamps, etc.) demanding “work-for-hire” working situations where I 
must sign away all of my copyright rights in order to do business with them. 
 







2. What are the most significant enforcement challenges for photographers,  


 


graphic artists, and/or illustrators? 


 


The biggest challenge is keeping my name associated with my artwork online. I 
watermark all my work, even sketches, but all it takes is some time if someone really 
wants to remove the watermark/ or crop it off and use it without my 
knowledge/permission. The good thing is the internet community for the type of work I 
do (fantasy, fairy, dragon, children’s book style artwork) knows my work and emails me 
of possible infractions. Also, artists in this genre, we keep an eye out for each other, so in 
many ways, it’s become difficult for people to steal and try to sell fairy/fantasy artwork 
on Zazzle, eBay, Etsy, etc.  
 
Though I wouldn’t say I’m very well known, I have had to deal with people infringing on 
my copyrights numerous times. It’s inconvenient, and the current copyright system may 
not be perfect, but I truly appreciate owning, maintaining my own copyrights to my 
images. In each case, I pursued, I was able to win and get the infringing product removed 
from sale.  
I can’t say how valuable it is that under the current law, images are automatically 
protected from the moment of their creation. 
 
 
3. What are the most significant registration challenges for photographers, 


 


graphic artists, and/or illustrators? 


 
Finding the time to fill out paperwork for the volume of artwork created and the cost of 
registration. This is work that you aren’t getting pay for doing, and the time spent on this 
is time you don’t have to do what does make you money: more artwork. 
Honestly, I have stopped officially registering my work over the last few years because: 
 


1. Just referencing my website with the image that’s being infringed is enough for 
companies like Etsy and Ebay to pull any infringing product made without my 
permission off their website. 
 


2. If a large company ever stole any of my artwork, I probably wouldn’t be 
financially able to fight back effectively anyways, I would have to find a lawyer 
that would take my case and be paid from any potential winnings. Hopefully I 
would be able to prevail, but who knows.  
 


 
4. What are the most significant challenges or frustrations for those who wish to  


 


make legal use of photographs, graphic art works, and/or illustrations? 


 
 







Sometimes I may use photographs and work by other artists as inspiration or reference, 
but I do so only for my own study. I do not ever sell any sketches created from these 
images. I wish for people to respect my rights, I would not infringe upon another visual 
artist’s work.  Mostly though I take my own photos for reference in the artwork I do and 
also rely upon my imagination, and sketches made from live models. 
 
5. What other issues or challenges should the Office be aware of regarding 


 


photographs, graphic artworks, and/or illustrations under the Copyright Act? 


 
The proposal to make registration mandatory to private for profit registries is introducing 
another financial burden to people trying to earn a living in visual art. Freelance art is a 
tough enough field to break into already, and those who do make it and are able to 
support themselves have built their income from ground zero.  Literally $0. You work 
two different jobs, you make sure you have money coming in from multiple clients, and 
multiple sources. Your artwork must “work” for you long after you paint it for you to 
success in this field, and that’s why this is such a crucial issue to artists. It’s their living at 
risk. 
 
I fear that if the copyright law is rewritten as currently proposed that it would be 
damaging beyond measure to future and currently emerging artists. Who wants to create 
and publish work if you won’t be fairly compensated? If your work will be vulnerable to 
be used however anyone else wishes? How would you feel if work you did was taken and 
someone else claimed they created it? 
 
It probably would be the death-blow to many established artists illustrious careers. The 
time and money needed to be spent on registering past, present and future works would 
be beyond their capability or probably even their financial ability to cover. How is that 
fair? 
 
 
I hope that the current copyright law may be preserved as it is; it may not be perfect, but 
it protects the person (the artist) who created the work. 
 
Thank you for your time, and consideration, 
 
Sincerely, 
 
Lisa Victoria 
www.lisavictoria.net 
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July 19, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress Copyright Protection for 
Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
I was unpleasantly surprised to learn about this Orphan Works Act.  Thank you for 
providing us with the opportunity to share just how deeply such an act would affect us. 


I am a freelancer with ties to writing, visual arts, and photography.  I have been honing 
my crafts for over twenty years, but it is only in recent years that I’ve really begun 
pursuing avenues in which to publish my works.  One of the biggest roadblocks currently 
is the lack of clarity in my rights in regards to the works I complete, either for my own 
portfolio or as commissions. 


Already the Internet is rife with image theft.  It is something I have seen for decades.  
Users, companies, giant corporations rip the watermark and other copyright information 
from art and photographs and not only post it as their own, but sell it.  Many times have I 
seen a fellow artist lose out on income due to someone outright stealing their art and 
claiming it.  Even if the buyer is apologetic, that artist is still not getting paid for 
something they worked hard on.  This sort of thing is a large reason I fear even attempting 
to enter the art world professional.  This knowledge that not only could my works be 
stolen, but also that I would have no way to easily and affordably remedy the situation.   


When we sell pieces, we are basically selling a copyright to that piece.  We, as the 
creators and owners of these pieces of work, should have the ability to sell— or not 
sell!— every use of that work as we would like.  The copyright are essentially the 
products that we are selling.  A wine does not lose its value merely because it is tasted; so 
art does not lose its value upon publication.   


There are many already professional artists who can explain better the challenges of 
monetizing their work.  I know that as someone newer to the scene, I’m still uncertain of 
even how to license my work properly.  I see different information everywhere telling me 
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myriad things about what I have to do, what rights I do or don’t have.  The fact that I have 
seen my professional friends ripped off time and time again with no way to get 
recompense, even if they can actually get the site, user, whoever to take down the stolen 
image.  Each time they are stolen from, they lose more of their income and, in a few cases 
I’ve seen, an entire work suddenly floods different sites and there’s no way for them to 
bring back their piece. 


This isn’t a reduction in value of the piece, it’s outright theft by others, often corporations, 
that is currently left unplowed and thus the system continues to propagate itself. 


Such as licensing, I’m uncertain of registering my work.  Besides the confusion of what I 
need to register things, I recently learned that there are two different registration fees, one 
that only lasts for a decade and a prohibitive fee.  Even the first registration fee of $55.00 
is well beyond my ability to cover for the pieces I would attempt to sell.  I don’t have the 
wherewithal to purchase such registrations yet. Beyond that, I don’t usually create a single 
piece at a time, especially in regards to digital or graphic work and even photographs.  I 
will try many different things, as have other artist friends of mine.  I have seen even the 
pieces that were rejected for the original use stolen and used without the creator’s 
permission, ending in further loss of revenue as well as a creative blow to both the artist 
and the commissioner of the piece. 


The biggest challenge I’ve found to attempting to attain the right to even use a piece is 
that so often the copyright information and/or watermark have been stripped and I have 
no way to locate the creator.   


I’ve heard a few things in regards to resale royalties that seemed alarming, but, again, I do 
not know much about it.  I am also concerned about derivative works, as well as 
“fanwork”.  In Japan, there is a thriving industry tied in strongly with their comic and 
cartoon industries called ‘doujinshi’.  This refers to the creations by the fan base on 
stories and characters in professionally complete pieces.  From what I understand of US 
Copyright Law currently, Americans creating and publishing fawner is illegal.  I feel that 
this is something that should be revisited to hopefully expand the art industry with the 
ability of our fans to expand the love and interest in American art of all types.   


We’ve already seen a global interest in American art, and this is something that we should 
cultivate AS WELL AS protect our artists.  If the current proposals become law, I can’t 
imagine continuing to pursue any sort of artistic or photographic business.  Our laws are 
already weighted far too heavily towards corporations.  There is no way I, as an entry 
level artist, as an average American, can take them on.  It is up to you, and the other 
government agencies, to protect us.  You have our trust; please take care of it. 







 


Thank you so much for your time.  I greatly look forward to a response that will protect 
our artists and keep the creativity flowing.  


Sincerely yours, 


 


Michalla Stalder 


Freelancer 
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July 20, 2015 


Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 


 


Dear Ms. Pallante, 


I would like to voice my opinion and opposition about this new proposal of Copyright laws. I am 


currently a BFA student and have yet to complete much business exchanges; however, I am aware of 


the effects this proposal would have in my industry. Copyrights are vital to artists; they are essentially 


our private property and protects our right to have control over our own work and product. By 


proposing that the default status of our works be public, it would be as if our hard work is for free for 


others to steal. It's simply too detrimental and does not provide us benefits. 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or illustrations?  


I have not experienced much of the deeper parts of the industry, but from what I have come 


across, many job offers extremely de-values our work. I have seen many forms of payment for artist's 


hours of critical thinking, communication, and execution of work be reduced to offers such as exposure, 


portfolio pieces, letter of recommendation, or at a price that would be far below minimum wage for 


the number of hours it would take to produce the work commissioned. I have read that more and 


more companies are pressuring artists to give up most or all rights to their work, which would be a 


disadvantageous deal to the artists because it would lead to only the client collecting the money that 


the artist's work was a significant factor in producing. If artists already face the challenge of being 


offered and struggling to compromise fair price, this would further reduce their income. 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators?  







I am often on a social media platform and have seen numerous instances of private property 


being stolen. In most of these cases it is extremely difficult to stop the theives, get the work they 


posted removed, or convince the company to take action. It is also difficult to discover when one's art 


is stolen and even harder to attempt to sue or take them to court since that requires a lawyer, money, 


and time. With the current circumstances, it is difficult to actually enforce protection of our properties 


and rights, but we still are protected by law. The new proposal would destroy this slim of protecting 


our private property. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators?  


Currently, any work that I produce would not have to be registered to be considered my own 


work. As an artist, the sheer amount of images we produce can easily reach the hundreds in a year and 


over thousands during one's career. To force us to register all of our works so that we can protect our 


rights over them is to force us to commit an immense amount of time and money to fill out a mountain 


of paperwork. We would have to locate all our past images and go through a painstaking grueling 


process of preparing and recording them all for the paperwork. This would be an enormous waste of 


time that we would have to pay for. If I choose not to commit my tme and money for my own art that I 


worked to produce, the registry would get my work for free. If I choose to register to protect my work, 


I would have to pay the registry for my own work. If I don't commit further time and money to the 


registry, they would legally be able to take my clients. This would be a huge financial difficulty for 


artists. Niether choices are beneficial. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations?  


I mostly use other artist's works as reference to learn from, and when others wish to use my 


work, I ask to know in what context it would be used for. My condition for non-commercial is that I am 


properly credited or sourced and would be contacted if any other work of mine would to be considered 


for use. The current copyright laws properly protect me, my work, and my interests. The new proposal 


on the other hand would give so much leverage for art thefts and bad derivatives to take advantage of 







my works and even profit from them. It would be extremely frustrating to see others take and use my 


work for themselves without my consent.  This would no longer protect me, my work, nor my interests. 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act?  


The idea of there being a registry of all visual work simply seems impractical and improbable. 


There would be a large portion of artists unwilling to register and pay for their own works. Even if they 


could afford to pay to register, the sheer volume would take many, many years and proper 


communication to artists everywhere in our nation. It would be even more improbable to register all of 


the past works that have been protected by the existing laws. The proposal to create such a database is 


practically impossible. 


Also, I believe artists of the US should also be guaranteed their royalties from their works. 


There are other countries where artists are distributed their royalty fees that have been collected. It is 


important for artists to know where any and all of their works, first-hand or second-hand usage, is 


being displayed or used. Artists, the original owners of their works, should be allowed reliable access to 


their work and the royalties produced. Otherwise, this would promote other groups to abuse and take 


advantage of artists and their works. They would be encouraged with withhold information from the 


rightful owner and then profit from it. Instead of implementing Orphan Works, it would be more 


beneficial to fix secondary rights income. This would support so many more artists. 


With this, I support Congressman Jerrold Nadler's American Royalties Too (ART) Act of 2015. 


This would bring justice and transparency to artists' secondary licensing rights. 


 


 


Sincerely, 


Lin Xia 








July 21, 2015 
 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
Thank you for allowing the artistic community to address the issue of upcoming copyright 
legislation with your office directly. As a freelance fantasy illustrator for nearly twenty years, it is 
with a sense of urgency that I write you today. 
 
Over my career I have seen pay rates stagnate, or in many cases decrease for illustrators in my 
niche of the illustration world. Work-For-Hire contracts proliferate the marketplace. The situation 
has become so troubling that I formed the website Artpact.com to help artists understand their 
rights and fight for better wages and contracts. 
 
Using my experiences as an illustrator, and as a leader of artists within my community, I would 
like to share my unique perspective in answering the questions you recently posed to the visual 
arts communities. 
 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 
 
 
Licensing artwork grows increasingly difficult in a corporate atmosphere where companies 
expect artists to sign Work-For-Hire contracts. The corporate attitude has increasingly shifted to, 
”Sign away all your rights, or we will gladly find someone in this country, or abroad, who will 
gladly do so.” The pressure this puts on an artist is tremendous.  
 
Turning down paying work is a difficult thing for an artist to do. But what most artists fail to 
realize is that the compensation being offered for the sale of all their rights to the piece is not 
nearly enough compared to what the company reaps from such a deal. Also, as a contractor, 
the artist is getting none of the benefits that an employee of the contracting company receives. 
They also fail to see that it creates a precedent within the industry that it is difficult to recover 
from. We are fighting that fight now. 
 
On talking with a photographer in his sixties, I was told that nearly one third of his yearly income 
is generated from the resale of image rights. If he had signed Work-For-Hire contracts 
throughout his career, this income would not be available to him. 
 







In short, Work-For-Hire contracts are the death knell for the artistic community. I feel they have 
no place in creative relationships unless a significant financial payout is offered to the creator of 
the work, which is almost never the case. 
 
 
2. What are the most significant enforcement challenges for photographers,  
graphic artists, and/or illustrators? 
 
 
Simply put, time and money.  
 
With the proliferation of sites and individuals selling merchandise with images they don’t own 
the rights to, enforcement is nearly impossible. There is no possible way for an artist to keep up 
with all of the possible copyright infringement against their image rights. I regularly see my 
colleagues’ imagery being used on merchandise without their permission, or the permission of 
the company it was created for. Even large corporations are finding it difficult to keep up with the 
infringement of their imagery, and they have the financial means to employ people specifically 
for that task. What is an artist who can barely pay his bills supposed to do in the face of such an 
overwhelming problem? 
 
Also, if an artist did decide to do something to enforce their rights, legal fees can be daunting, 
even under the current system. If anything like Orphan Works were to go into effect, the results 
would be devastating to artists. Lawyers who may have taken a case under the current system 
based on a contingency would no longer do so. The amounts awarded in most cases would not 
be enough to cover lawyer’s fees, so artists would rarely act, and image theft would spread like 
wildfire, moreso than currently. 
 
 
3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 
 
 
Again, the answer comes down to time and money for the artist. 
 
 
For example, a comic book artist working on a monthly book produces twenty-two pages per 
month for that book. This is a daunting time commitment to begin with. If that same artist has to 
register a copyright and pay a fee on every page of that book, it becomes an infeasible venture 
for that artist. That would be 264 copyrights filed yearly, and that’s just for that one comic book. 
Would they also need to file copyrights for all of the sketches they may use as self-promotion on 
social media sites? You can see how quickly the artist would spent the majority of their day 
filling out paperwork instead of making artwork. 
 
 
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 
 
 
I feel that the current laws do an adequate job of dealing with fair use issues. Perhaps some 
rewording of the laws need to be considered to deal with various digital media. My concern 
would be that expansions of the rights for agencies to more easily make use of imagery under 







fair use would lead to confusion, and loop holes that corporations may be able to exploit to their 
advantage, and to the artists’ disadvantage. 
 
The current fair use laws already create enough confusion. On our site we are constantly 
answering questions regarding what constitutes fair use, and what does not. We have to do so 
because so few people understand the law as is, and cannot afford a lawyer to explain it to 
them properly. 
 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
 
I think the globalization of the market is a very important aspect to consider moving forward. US 
copyright laws are not enforceable in other countries. With the internet, companies worldwide 
have access to an artist's entire portfolio, and watermarks are easily cropped out or manipulated 
digitally. If there is nothing that artists will be able to do about their rights being infringed 
globally, shouldn’t we make it as easy as possible for them to keep and enforce their rights in 
this country?  
 
If something such as Orphan Works passed, I would severely limit the publication of my work, 
and would entirely eliminate posting my work on social media. I would simply limit my work to 
public showings and galleries. This is not a feasible solution for many visual artists, though. So 
please, recommend laws that favor the rights of the artist to congress.  
 
I leave you with a quote from the artist Odilon Redon from 1870. 
 
“The world is full of fearless talkers and blasphemers; the harm they do is only to themselves. 
For me the real misfortune, the only real torture is the spectacle of false authority that imposes 
itself. I bear a grudge against those who by their credit, their position, by the authority of a 
promise improperly acquired, open to naïve souls the first joys of goodness and beauty. I resent 
all those who, under the arches of our temples, make heard injurious outcries against good: 
those who martyrize genius; those, finally, who, in the field of awareness, falsify and pervert the 
natural meaning of truth. These are the truly guilty. Here lies the evil which must be exorcised.” 
 
Thank you for your time and consideration. 
 
Jim Pavelec 
 
 
 
 
 
 








July 21, 2015 
 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
I am a stay at home mom who is working towards becoming a professional visual 
artist. Although I am not earning an income now from my own visual art, I do 
teach art lessons to people of all ages and encourage a passion for the study and 
enjoyment of visual arts. 
 
I am not an expert on copyright law, but I do understand a few things, things I hope 
will not change with any future law. When I create an image, whether it be a fine 
arts painting, or an illustration for a children’s book, I automatically own the rights 
to that image. I do not need to register that image. Subsequently, I am able to earn 
an income from that image by allowing people limited use of that image. The 
copyright law is a very tangible issue for me and other artist like me because it is 
through our copyrights that we earn a living. Creating art is work, hard work. As 
talented as visual artists are, there are still countless hours spent honing our craft, 
and the ability to make an income from that work and limit other’s rights to 
infringe our work is paramount. 
 
 
I hope to answer your questions as well as I am able. 
 
1. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations? 
 
The main challenge is the fact that although I would like to maintain rights to my 
works I also hope to make living from them, and publishers often demand digital 
rights to an artists work. Between the choice of making a living (howbeit limited), 
and not, artist are often forced to relinquish those rights or not be used by that 







publisher. Work for hire contracts are not supported by many foreign countries, 
and contradicts the principle of authorship in Article 1 Section 8 of the 
Constitution. 
 
 
2. What are the most significant enforcement challenges for photographers, 
graphic artist, and/illustrators? 
 
The main challenges artists face in enforcing copyright law and preventing 
infringement is the high cost of legal fees in an infringement lawsuit, and the 
previous, or current orphan works policies now being proposed again in Congress. 
 
 
3. What are the most significant registration challenges for photographers, 
graphic artist, and/or illustrators? 
 
Under current copyright law any image I create I do not have to register. 
Considering the cost in materials, the time spent on each image, and the volume of 
images I produce, required registration would take up valuable time and money 
and make it virtually impossible for small based artists like myself to earn an 
income and protect my images if I had to register each and every image. For one 
finished piece alone there are dozens of sketches, color studies, character sketches, 
and other experimental sketches. I could not, nor be able to afford a system that 
would require registration in order to protect my copyrights, something I do not 
have to do under current copyright law. 
 
4. What are the most significant challenges or frustrations for those who wish 
to make legal use of photographs, graphic art works, and/or illustrations? 
 
Like many other artists I use other artists work, photographs, and sketches for 
inspiration, but beyond that I take my own reference photographs, and do my own 
studies, and use my own imagination to create my work. 
 
Even on my blog I either take my own photos, or artwork, or use images from the 
public domain. When I use images from another artist, I would get permission and 
give credit for that image. It has never been a problem to either get permission, or 
find legal images to use. In my limited understanding, based on my experience, 
and that of other artists that I know, this is an example of how the current copyright 
law is working as intended to protect the rights of the artists who create the work, 







something that would not be true if the current law is changed to permit massive 
commercial infringement. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
The fact that there is a massive secondary licensing already taking place in 
reprographic rights market that artists don’t see a penny of. This licensing has been 
going on for over 30 years with revenues roughly $300,000,000 annually. As such, 
I support Congressman’s Jerrold Nadler’s American Royalties Too (ART) Act of 
2015, which has a provision that would create an honest visual arts collecting 
society that would actually return lost royalties to artists. 
 
 
Thank you for your time. 
 
Sincerely, 


 
 
 
 
 


 
 
 
Telaina M. Muir 
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Date: July 19, 2015


Ms. Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
       Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante:


I have worked full time as an in house illustrator as well as on a freelance basis, both full time and part time. I am 
currently full time with additional projects as an independent contractor, as well as a mother of a 5-month-old baby 
girl. I am extremely concerned about the future of my career and the future success of my daughter based on what I 
will be able to provide for her in the future. This not only affects artists, but also their families and the livelihood of 
future generations. This country is already in turmoil over the accessibility of jobs, do you really want to contribute 
to the ongoing jobless crisis? Rather, you should support visual artists rights and our industry so we can make a 
living and continue contribute to the economic health of our society. I rely on the ability to retain copyright and 
license limited rights to each piece. My ownership and retention of copyright directly effects income.


Over the 12 years I’ve been in this industry, I have been taught the importance of my rights as the creator of a 
work. To take these rights away will stifle the creation of the very content that the big box corporations want to 
covet and claim as their own to do what they please. What incentive is there for visual artists to continue to create 
if not for adequate compensation and protection of rights?


If you insist on moving forward with the initiative, an orphan work must be defined in clarity, with no ambiguity. 
Anyone can say they performed a “reasonable search” to whatever they feel this constitutes, which may even be no 
searching at all.


What we need is a single streamlined system to make it easy to find the author of a work, not harder. What we need 
is reduced fees for copyright registration so that more people are able to submit their work into this streamlined 
system. Perhaps instead of fees per work, we can subscribe to the clearing house and have unlimited numbers of 
works that we can upload to the copyright system, automatically protecting them. Currently, I only register works 
that I feel have a higher likelihood of being infringed, simply because I can not afford to register all of my works, 
not only because the fees are high, but because of the time it takes out of my day when I could be working on a 
project. I am concerned that this new law will take away these rights that I paid for and negate the time I used to 
complete the registration. Will I be refunded my fees? Will you retroactively pay me the hours I spent protecting 
my assets? Or will the US Copyright office grandfather us into the statutes instituted and in effect since January 1, 
1978?


I am appalled and disturbed that the rights given to us in the U.S. Constitution are at stake.  Please consider the 
livelihood of this nation and continue to uphold Article 1, Section 8  “To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries”. 
 
Sincerely,


Sara Jarret, CMI
Certified Medical Illustrator
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July 23, 2015 


Submitted By Online Submission Procedure 


Maria A. Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave., SE 
Washington, DC 20559-6000 
USA 
 
Re: Copyright Protection for Visual Works:  Response to Notice of Inquiry (80 F.R. 23054) 


(Docket No. 2015-01)  
 
Dear Register Pallante: 
 
These comments in response to the Copyright Office’s Notice of Inquiry are submitted on 
behalf of the Canadian Association of Professional Image Creators (CAPIC).  Formed in 1978, 
CAPIC is a Canadian association of professional image creators working in the field of visual 
communications (photographers, illustrators, digital artists).  CAPIC is dedicated to maintaining 
industry standards that are fair and equitable in recognition of the generous cultural 
contributions made by our members both nationally and internationally.  CAPIC strives to 
create a vibrant community for image creators and to act as a strong advocate for copyright 
protection.  The premier national organization for image creators, CAPIC has six chapters across 
Canada with its main office in Toronto.   


 
CAPIC greatly appreciates this opportunity to provide comments on the subject of this 


Notice of Inquiry.  Without professional image creators such as CAPIC’s members and strong 
copyright laws that protect their work, the digital landscape would lack the vibrant content that 
educates, enthralls and enriches our culture.  Strong copyright laws help to ensure that creators 
can earn their livelihoods and contribute to the economy by employing others.  It is vital that 
the world’s largest economy takes a leading role in helping to address the significant challenges 
confronting creators in the digital environment. 


 
1. Challenges Relating to Monetizing and/or Licensing Images 


 
There are multiple challenges facing CAPIC members relating to monetizing and 


licensing images in the digital environment.   
 
As professional image creators, CAPIC members depend heavily  upon licensing fees to 


earn their livelihoods.  In order to compete in the worldwide digital economy, our members 
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must create online platforms that allow their clients to easily view their work and obtain 
licenses to use their work.  In this digital environment, members must compete with image 
creators and licensors around the globe, including many stock image libraries that license 
images for increasingly shrinking fees.  Adding to this challenge – which is an unavoidable part 
of doing business in the legitimate digital marketplace – is the fact that all too frequently, 
images are copied and reproduced through a simple right-click and save action in a search 
engine without any regard to copyright. 


 
Commercial clients generally do not want to have the creator’s watermark or copyright 


notice appear with the image that they have licensed.  Accordingly, once the image is used 
online, it is only a right-click away from a high quality reproduction of the image being used by 
someone else without permission.  This rampant right-click infringement has been facilitated by 
the legal protections provided to Google and other search engines.  In the Perfect 10 v. Amazon 
decision, the Court of Appeal for the Ninth Circuit held that Google was shielded from liability 
for linking to images on third-party websites and that its display of thumbnail images 
constitutes fair use.  CAPIC disagrees with the Court’s interpretations of the exclusive right to 
display a copyrighted work under 17 U.S.C. §101 (“to transmit or otherwise communicate … a 
display of the work … to the public by means of any device or process”) and fair use under 17 
U.S.C. §107, but at the time of the Perfect 10 decision, Google and other search engines 
displayed a thumbnail of the image in a manner that made it easy to determine the source of 
the image.  In other words, they were acting as true search engines.  However, since that time, 
search engines have stretched the boundaries of Perfect 10 by increasing the size of the 
embedded images and obscuring the original source of the image, rendering it nearly 
impossible to determine the source of the image.   


 
For many Internet users, Google Images has become the default source for “free” 


images on the Internet based on the misguided assumption that if the image is available on the 
Internet it must be in the “public domain” and understandably not noticing the small print 
warning that “images may be subject to copyright”.  The manner in which search engines such 
as Google display images also makes it difficult and cumbersome for users to determine the 
legitimate source of an image.   


 
CAPIC submits that Congress should clarify Section 101 of the Copyright Act to 


emphasize the right of display so that it includes techniques such as “framing”, “embedding” 
and “inline linking” that are used by search engines and other sites to generate substantial 
advertising revenues without any remuneration to the individuals who created the content, 
with language that is flexible enough to encompass technologies developed in the future.  This 
would allow creators to receive fair compensation for their work and to change the current 
environment in which a creator largely loses the ability to monetize or control what they have 
created.   
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CAPIC members are also concerned with the expansion of the fair use exception – a 


concern that we are also increasingly confronting with the equivalent Canadian fair dealing 
exception.  In the Second Circuit’s recent decision in Cariou v. Prince1, the Court held that the 
bulk of the works at issue by the appropriation artist Richard Prince constituted fair use by 
almost exclusively relying on the notion that these images were transformative because they 
created an “entirely different aesthetic” from the original works created by the photographer 
Patrick Cariou.2  In doing so, the Court paid short shrift to the four factor test set forth in 
Section 107 of the Copyright Act, including the substantial harm to the market when entire 
works are misappropriated without providing the creator with any compensation or credit.  
CAPIC is hopeful that courts will adopt the more balanced approach to fair use recently 
endorsed by the Seventh Circuit in Kienitz v. Sconnie Nation3, emphasizing the importance of 
the effect on the market for the copyrighted work and the requirement to examine all of the 
fair use factors and not be solely based on whether the new use is transformative.   


 
2. Challenges Related to Enforcement 
 
In the global digital environment, CAPIC members need to monitor the use of their 


images around the world, particularly in the United States as the world’s largest economy with 
a strong legacy of protection for intellectual property rights.  The U.S. market is critical for the 
livelihoods of many CAPIC members.  New tools have made it easier for members to locate 
online uses of their images, but these tools are rendered impotent unless our members can 
realistically enforce their rights.  Unfortunately, because of prohibitive legal costs, it is generally 
not feasible or practical for CAPIC members to enforce their rights in U.S. courts.   


 
As of 2011, the American Intellectual Property Law Association determined that the 


average cost of litigating a copyright infringement case through trial ranged from $384,000 to 


$2,000,000 per party.4  Setting aside the impracticality of asserting an infringement claim for a 


non-commercial use, most infringement claims involve the use of one image as they generally 


(and with increased frequency) occur through a right-click and save action on an image by an 


unwitting search engine user.  Legal costs render it prohibitively expensive for individual 


photographers, illustrators and digital artists to assert an action for copyright infringement for 


such claims.  It also makes it unlikely that an attorney would be willing to accept a case based 


on a contingency or flexible non-hourly rate arrangement – especially if litigation is required in 


a claim involving the unauthorized use of one image.  CAPIC members are confronted with the 


                                                           
1 714 F.3d 694 (2d Cir. 2013).   
2 See id. at 706-07.   
3 766 F.3d 756 (7th Cir. 2014).   
4 AMER. INTELLECTUAL PROP. L. ASSOC’N, REPORT OF THE ECONOMIC SURVEY 2011, at 35 (2012).   
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additional hurdle of trying to find a qualified lawyer in a foreign country.  As noted in a recent 


study, “[i]f creators and authors recognize that enforcing their copyright claims in court is an 


unworkable prospect (i.e., for cost reasons), copyright law’s ability to induce creative 


expression begins to automatically diminish.”5 


For these reasons, CAPIC endorses the adoption of the Copyright Office’s Copyright 
Small Claims initiative and hopes that Congress prioritizes creating a copyright small claims 
court.  This would provide an effective and realistic alternative for many infringement claims 
that could be asserted by CAPIC members in the United States, but it should not be limited to 
cases in which the defendant is asserting that the image is an orphan work.  The copyright small 
claims court option would encourage unauthorized users of images to resolve the creator’s 
claim by making it a realistic possibility that the creator will assert an action instead of ignoring 
the claim because it is unlikely that the creator will want to incur substantial costs to assert a 
claim where significant damages are unlikely.  Indeed, a similar intellectual property small 
claims court in the United Kingdom (the Intellectual Property Enterprise Court) has allowed 
creators to significantly reduce the cost of litigation and resolve claims more quickly than a 
traditional court action.  Canada has also adopted a simplified procedure in its Federal Courts in 
which discovery is streamlined and damages are capped at $50,000.  The adoption of a similar 
streamlined process in the United States would be an important and welcome addition for 
CAPIC members.   


 
3. Challenges Related to Registration 


 
The copyright registration regime in the United States is particularly burdensome for 


CAPIC members.  The United States is the only signatory nation to the Berne Convention that 
requires copyright registration to assert an action for infringement or to allow recovery of 
statutory damages and attorneys’ fees and costs.  The legal process for copyright claims in 
Canada and other Berne signatory countries functions well without having any copyright 
registration requirements.  CAPIC submits that it should no longer be required to register a 
work within three months of publication or before the infringement occurs in order to be 
entitled to statutory damages, but in any event, the registration process should be simplified 
and made less cumbersome for image creators.  


 
CAPIC’s members often create large volumes of work and it would be expensive and 


inefficient to have to register images individually.  Thankfully, the Courts of Appeal for the 
Fourth and Ninth Circuits recently upheld and endorsed the ability for photographers and their 
assignees to simultaneously register multiple images6, but the process for registering multiple 
                                                           
5 Copyright Infringement Markets, by Shyamkrishna Balganesh, 113 COLUM. L. REV. at 4 (2013).   
6 See, e.g., Alaska Stock, LLC v. Houghton Mifflin Harcourt Publishing Co., 747 F.3d 673 (9th Cir. 2014); Metropolitan 
Regional Information Systems, Inc. v. American Home Realty Network, Inc., 722 F.3d 591 (4th Cir. 2013).   
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images still needs to be further streamlined.  The Copyright Office should continue the ongoing 
process of allowing creators to easily register images online through the Copyright Office 
website or through an API or other technological means.  


 
The distinction between registering published and unpublished works creates another 


obstacle to the efficient registration of images.  Photographers may provide images directly to 
clients or distributors without knowing whether the image has been published by their clients 
or not.  Because group registration is limited to published works, this uncertainty as to whether 
an image has been published or not makes it difficult to register multiple images in one 
registration.   


 
Further, the ability to register multiple images simultaneously should be expanded to 


illustrators and graphic artists who also create large volumes of copyrighted works.  As with 
photographers, illustrators and graphic artists create multiple visual works and it is extremely 
burdensome and unnecessarily expensive to require them to register each image individually.   


 
CAPIC continues to have concerns with the feasibility of the Copyright Office’s proposal 


in its June 2015 Orphan Works and Mass Digitization report that as part of an image user’s 
obligation to engage in a “diligent effort” to locate the source of the purported orphan work, 
the user should utilize the Copyright Office’s online records.  From a practical standpoint, and in 
particular for group registrations of images, users may not be able to identify an individual work 
in the Copyright Office’s online records.  This is particularly true for locating works created by 
artists based overseas who may not elect to register their images in the United States and the 
user may have no reason to know that the creator is based in another country.  The problem of 
conducting a diligent search effort is compounded in a digital landscape where metadata and 
other identifying information can easily be altered or removed from an image.   


 
The registration process is especially burdensome for creators based outside of the 


United States, such as CAPIC members, who may not be aware of the need to register their 
images to litigate a claim or be entitled to certain remedies since registration is not required in 
Canada or other Berne Convention signatory countries.  CAPIC endeavors to educate its 
members on U.S. copyright law and the registration process, but it still creates an obstacle for 
CAPIC members to enforce their rights in the United States.  If copyright registration continues 
to be a prerequisite to obtain certain remedies, CAPIC submits that the Copyright Office should 
provide convenient and cost-effective methods for the digital registration of multiple images by 
all visual image creators.   


 
4. Challenges for Those Who Wish to Make Legal Use of Photographs, Graphic Art 


Works, and/or Illustrations 
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One of the primary obstacles for users who want to make legal use of images is that 
there is a general lack of understanding about copyright and images – specifically, the prevailing 
belief that images found on the Internet are not protected by copyright.  Users are confronted 
with the ability to choose from millions of images when they search for images on Google or 
other search engines making it appear that a vast universe of beautiful images are available for 
free.  Unlike highly publicized infringement actions involving music, movies and television 
shows through peer-to-peer file sharing sites, the unauthorized use of images has had less 
exposure.  This lack of understanding that images are protected by copyright is often exposed 
when creators use reverse search tools or image recognition software to find their content.  
The user is often caught completely by surprise that they were not permitted to use the images 
on their websites after obtaining the image from a search engine or using sites that offer free 
images.  These sites crawl the Internet for images and make them available for free while 
generating advertising revenues.  They are often based in countries that do not have the 
equivalent of the DMCA or robust copyright laws, thus making it completely impractical to 
pursue them for reproducing and distributing visual content without permission.  Creators 
should be allowed to pursue these rogue websites that generate advertising revenue in the U.S. 
and target users in the U.S. through the U.S. court system.   


 
CAPIC and its members want to have a viable marketplace where they can compete 


fairly with other creators and their agents, but it is becoming increasingly difficult to do so 
when the prevailing climate is that content is available for free either through search engines or 
rogue websites.  It is hard to have a level playing field when a large percentage of image users 
are not playing by the rules largely because they do not know that rules exist.  In addition to 
reaffirming the display right under the Copyright Act, it would serve the interests of both 
creators and users if the Copyright Office engaged in a vigorous campaign to educate the public 
on the importance of determining the source of visual works before using them, that visual 
works are not automatically in the “public domain” when they are displayed on the Internet, 
and the general need to obtain a valid license unless the user can confirm that a license is 
unnecessary.  Image databases with content from multiple creators could help make it easier 
for the public to find the owner of visual content, especially if such registries are linked to 
registries around the world, but these tools are only effective if the public is made aware that 
such tools exist.   


 
Conclusion 
 
CAPIC and our members appreciate this invitation from the Copyright Office for 


international stakeholders to comment on these critical issues for creators of visual works.  We 
are hopeful and confident that the Copyright Office will continue to work with creators to help 
foster a market in which creators can be compensated fairly for their work and have viable 
tools for registering copyright and enforcing their rights, with users of visual content gaining a 
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better understanding of creators’ rights with the ability to easily locate images and obtain valid 
licenses to use visual content.  In particular, CAPIC supports the copyright small claims court 
initiative and any initiatives and amendments to the Copyright Act that allow creators to 
compete fairly with large search engines that profit from their works by generating massive 
advertising revenues through displaying images with creators receiving no compensation.   


 
As with the music industry, image creators have been the canary in the coal mine of the 


Internet era.  They have seen their livelihoods shrink and uncompensated exploitation of their 
works increase.  They are also confronted with having to compete with billions of images being 
uploaded to the Internet every year – an estimated one trillion photos will be taken in 2015.7  
CAPIC members simply want to have the opportunity to earn their livelihoods by doing what 
they love to do – a modest goal that is shared by billions of people around the world.  CAPIC 
and its members look forward to working with the Copyright Office, governments and private 
enterprise to advance creative solutions that protect their work and create a fair and vigorous 
market for images.  The music industry has transformed itself through developing legitimate 
streaming services, but that transformation did not occur in a vacuum as it was bolstered by 
legal decisions shutting down illegitimate file sharing sites.  Similarly, image creators are 
working to develop new business models to help their industry in this era in which more people 
are communicating through images than ever before, but in order to achieve their goals they 
need modern copyright laws that protect their rights.   


 
On behalf of our members, we thank the Copyright Office for this opportunity to 


provide our comments and suggestions in response to this Notice of Inquiry dedicated to visual 
works.   


 
Respectfully submitted,  
 
 


 
Bryon Johnson 
CAPIC National President 
 


                                                           
7 http://mylio.com/one-trillion-photos-in-2015/ 








July 22, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
 
My name is Vaughn Reynolds and I have been a professional visual artist for over 10 
years. I also served in the United States Air Force honorably for 8 years. I know 
about freedom. I have seen countries where those freedoms we defend everyday in 
America are just a dream. The ability to attain financial freedom and independence 
also sets our country apart from all others. Nowhere else can you go to a country 
with nothing and have laws and a culture that not only helps you attain 
independence, but encourages it. 
 
I am writing you to not only address the problems visual artists face, but also relate 
it to the core beliefs of our country and it’s future. 
 
1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations?  
 
With the advent of the Internet our world became significantly smaller. The 
business world flourishes off of the ability to grow laterally now more than ever. 
Today artists must compete on a global market, which makes competition fierce. 
Besides competing with websites and cultures such as Fiverr.com, we as artists 
must compete with the ever-present mindset of artwork being undervalued from a 
non-artist’s perspective. Historically clients have understood they need to hire us 
for our abilities, but their value of the work ultimately determines how successfully 
the artist is paid. There is an obligation to the artist to prove the worth of their art. 
There is also a very real relation to the market and the cost of accessibility of said 
art. 
 
Bottom line: if art becomes free and a Wild West on the Internet, most visuals artists 
will have to change careers and lose their livelihood. 
 
2. What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
 







Copyright enforcement is costly. Threatening legal action over the Internet—the 
biggest arena for copyright infringement—is not something that will prevent 
criminals from continuing their heinous activity. The high cost of the legal fees 
required to pursue a copyright infringer is not commensurate with the average 
income level and pay frequency of most of the creative world. Corporations that 
steal an artist’s work make it even harder to accomplish for the artist to seek 
recompense. 
 
Lawyers are not going to take cases that are not worth their time. These cases tend 
to payout very little, while the legal fees remain relatively high. 
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 
 
Simply put, time. The majority of artist’s lives do not fit within a 9-5 timeframe, 
allowing them breathing room to handle things outside of their normal schedule, 
family, etc. An artist’s life involves selling themselves, their brand, their image and 
their ideas. Besides creating all of those forms of marketing the artist must train, 
improve their craft, network, research, buy material, store material, and more. And 
this doesn’t take into consideration family and other factors. If you added on 
countless hours of cataloging material, artists would either have to end their 
creative career or end their family time, or both! 
 
Artists sometimes make hundreds of pieces per year. The systematic cataloging of 
that would be a logistical nightmare that would effectively end their career. 
 
4. What are the most significant challenges or frustrations for those who wish 
to make legal use of photographs, graphic art works, and/or illustrations? 
 
Artists tend to use photographs and other artists work as inspiration and reference 
at times. Within the community it is highly frowned upon to create derivative work 
or blatantly steal other artist’s work. This doesn’t mean it doesn’t happen, but the 
community is good at self-policing, which eases the burden on everyone. 
 
If this “orphan law” passed and allowed people to use as they please, the work 
environment would become acidic and hateful. Uncreative and lecherous people 
would have nothing holding them back from stealing a lifetime dedication from 
people simply to make their own bank accounts fat. Despite the open nature of the 
Internet and the ability to draw attention to issues of fraud publicly, not everyone 
sees what you post and share. If there is no legal backing, it will eventually fade out 
of the spotlight and the thief will have won; over and over. Artist’s lives will be 
ruined. 
 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 







A lack of legal knowledge in a particular field is not an excuse to break them, but in 
this case the artists are not breaking laws, they are being broken by them. Self-made 
artists don’t have the standard structured formal education where a legal course 
may be involved, but that doesn’t make them any less important and vital to the 
growth of the art world, the creative mindset and the richness that visual art brings 
to our society. 
 
These laws often get passed without any exposure to the art community, and while 
it would be wonderful to think that people will be fighting for artist’s rights, if 
there’s no profit in it, it tends not to be fought for. Issues with the art world are little 
more than a side article in a media filled with racial violence, sexual issues, political 
agendas and war, to name a few. 
 
We need all the help we can get to keep bringing beautiful imagery and design to the 
world. 
 
A world without new art is not a world anyone wants to live in. 
 


 
 
Vaughn Reynolds 








US Copyright Office 
regarding its Notice of Inquiry on Copyright Protection for Certain Visual Works.


May 5 2015


As the digital era has moved in, photographers have increasingly seen our 
copyright protection eroded by a variety of factors.  They have become almost 
too prevalent to name them all, but behind them we most often find the big tech 
companies at work, promoting ideas that encourage others to steal creative 
works, refusing to address copyright violations, and making it unduly difficult to 
file DMCA notices when we find violations of our work… and even creating a 
“dangerous environment” for us when we do so by such things as threatening us 
with legal action if we have taken action against someone who was using the 
work as “fair use.”


We have seen Google and other tech companies, who could do much to help us 
protect our copyright by such simple actions as putting notices with images 
searches that images are copyrighted and to contact the copyright holder before 
use of the image do the opposite. Instead, they have set up searches that 
present our images without the person searching even needing to arrive at our 
websites to see a large version of the image and download this. Image searches 
can also be done by the type of license offered: public domain, commercial, or 
creative commons.  However, the search engines do not give the copyright 
holders of the images any means to specify what type of license we are offering, 
if any.  And as I just said, the person searching for the image does not even need 
to come to my website to download the larger version!  


We also are seeing on a regular basis Google and other tech giants organizing 
events to encourage destruction of copyright saying it is outdated and hinders 
creativity.  This is not true.  Without compensation we cannot produce work of 
any quality and everyone suffers to the degree that we cannot fund our work… 
even the tech entities that depend on this content to have something people 
come to see.


The situation has gone so far south that we have seen numerous newspapers, 
magazines and other publications lay off their photographers and begin simply 
stealing the images off of social media to fill their needs.  USA Today did this 
during the Colorado floods a year ago, the NY Times has done it on numerous 
occasions.  When challenged on this, they simply say that images on social 
media are in the public domain.  This again is not true.  It is also a double 
standard as these same organizations would not permit their work to be reprinted 



http://copyright.gov/fedreg/2015/80fr23054.pdf





in full without going after a copyright violation claim.


When I am on YouTube, I would say at least 50% of the content if not more is 
clearly a copyright violation.  It is obvious… television shows that have been 
recorded and uploaded by individuals, composite works that are nothing but 
collections of stolen photos put into a video format with (also stolen) background 
music.  This is not “creativity” it is theft.  And google provides us no means of 
reporting the illegal content when we see it.


Big tech on the web operates on a business model of “other people’s content” to 
survive, and as a result they see copyright as a barrier to their profits and have 
been working hard to destroy it for us (but not for them).  Facebook, Twitter, 
Pintrest, Instagram and all of the images sharing sites depend wholly and 
completely on other people’s content.  In the case of those uploading iPhone 
photos perhaps this does not matter.  But many of these encourage people to 
find the images they like on the web and “share” them, such as on a Pintrest 
board.  This is theft, yet we have been trained as a society to condone it.


Photographers are facing a losing battle.  Our work is now “shared” and not 
licensed.  If we speak out, we are attacked.  Our wallets are getting empty and 
we don’t have the resources we need to fight the battles against companies with 
billions of dollars in assets… money they made exploiting our content.  


Copyright violation not only harms photographers, it harms the entire industry 
and results in untold losses in tax revenue.  Photographers who are not paid 
can’t buy new equipment, pay location fees, get permits, etc.  They don’t pay tax 
on the income they didn’t make when their work was stolen, and neither do those 
who stole it.


We need help.  Using image search tools, I find that ANY image I have put 
online, whether on my own website, or a social media site has been stolen 
countless times.  I’m constantly faced with the dilemma of do I spend time 
chasing down the violations… or creating new work.


- currently the copyright registration process is time consuming, complicated and 
expensive for those of us who have had our incomes pushed out the bottom.  
These processes need to be greatly simplified, and honestly, the creator of an 
image should be granted full copyright protection and legal recourse whether or 
not the work was registered.  This simple change in the law would do a great 
deal toward ending the theft of our work as most who violate copyright at this 







time do so on the gamble that most of us simply don’t have the time and money 
to register our images and the damages they will have to pay if caught are small.


- YouTube, Google, and any other entity hosting content needs to provide a 
simple means for those who see the content to flag content that is a copyright 
violation (much like Facebook makes it possible to flag pornography that is 
posted so they can remove it).  This is not saying that one person flagging it 
should result in removal but when work is repeatedly flagged it could then be 
removed.  This would also serve to alert those who wish to violate copyright that 
it will not be tolerated.


-  Currently the public has been educated (largely by the same companies 
mentioned) that anything on the web is free for the taking.  Our professional 
organizations have worked hard to try to educate the public on this issues of 
copyright, but our resources are limited.  These organizations need funding to 
run the education campaigns necessary to educate the public on the fact that our 
images are our source of income and that they are protected by copyright so we 
can afford to produce them.  Most people are honest, they have simply been 
educated to believe what it good for internet tech companies who depend on 
other people’s content is how things are.  


- as work is more and more “distributed” on the web, we need a means of 
collecting income from this in the same manner as musicians are payed when 
their songs are played on radio.  


Copyright is as valuable as our Constitutional right to own property.  It must be 
protected for all creators at any cost and not be swept aside simply because it 
would damage the business model of companies like Pintrest who depend on 
work that is largely stolen from others to have their “publication”.


Thank you
Mark Stout
Mark Stout Photography
669 Washington St #201
Denver, CO 80203
303-864-0695








July 22, 2015 
 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave. S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
Dear Ms. Pallante and the Copyright Office Staff: 
 
I'm writing to you, as I'm concerned with losing my artistic rights (my ability to 
make a living). I'm a young professional science illustrator and have been 
freelancing since 2012 after graduation from graduate school in science 
illustration. I deal with copyright issues on a daily basis, as I create new works 
that don't infringe on other's rights and as I try to protect my own. After spending 
many years in school I would hate to have my hard work diminished. 
 


1. What are the most significant challenges related to monetizing and/or 
licensing photographs, graphic artworks, and/or illustrations? 


 
For me as a young un-established artist, I have to compete with bigger clip 
art/ image banks. There they charge a fraction of what I would charge to 
draw/create an image. As it is, there are times that I make less than the 
minimum wage an hour, as I have to try and be competitive. As I create 
more illustrations over time, I had planned to supplement my income with 
reselling my artwork just like these larger companies. Without the ability to 
license my artwork and supplement my income, I doubt I will be able to 
stay competitive with bigger corporations. 


 
2. What are the most significant enforcement challenges for photographers, 


graphic artists, and/or illustrators? 
 
With social media and the Internet, images get picked up very rapidly and 
are passed along easily. This gives many people access to them. I've 
registered most of my illustrations with the copyright office and have 
copyright symbols over the images but I still find my work in image banks 
and on other people's websites, all used without my permission. What's 
also more prevalent in this digital age is altering images. I find my work 
altered all the time- with my signature removed, credited to another 
person, color changed. With the new Orphaned Works initiative, I fear that 
even when I register, watermark, and credit my work, that my illustrations 
will unfortunately become "orphaned." 
 







Secondly, I fear having to try and fight these misuses in the legal forum. I 
don't have the monetary wherewithal to pay a lawyer to bring lawsuits nor 
do I have the time to bring these misuses to small claims courts. 
 


3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators? 


 
As a freelancer, I can make $50 and up for an illustration. Since the cost 
of copyrighting images is so high (often times more than I earned making 
the illustration) I often wait to submit a batch of images for copyright. With 
the new Orphaned Works initiative, I would now be at risk of losing my 
rights to my images before I could register them. It would be impossible for 
me to stay in business and register all of my artwork as I create them.  
 


4. What are the most significant challenges or frustrations for those who wish 
to make legal use of photographs, graphic art works, and/or illustrations? 


 
The hardest part with getting people to buy use licenses for artwork is that 
they can take it from the Internet for free. While they legally should buy the 
license from the artist, it's just as easy to take a screenshot of an image, 
Photoshop it, and not pay anyone. Many people not in the art community 
think that if it's on Google image search it's free. I worry that by expanding 
the Fair-Use law that more people will just take images from the Internet 
claiming their use falls under this law. 
 


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act? 


 
Work-for-hire: Copyright reform would prioritize amending the law to apply 
work-for-hire only to true employees. 
 
Derivative rights: Please preserve these to the copyright owner. It again 
allows freelance artists to make a living off of their work. 
 
Fair-Use: Please more clearly define this use. 
 
Potential Users Rights: Please don't place the user's rights before the 
creator's rights. It will deter people from creating and sharing. 
 


 
 
Overall, please remove visual arts from the orphan works provisions in the new 
copyright act. Please don't make it harder for freelance artists to support 
themselves. I find that with these new changes I will be forced to spend more 
time worrying/registering my artwork than creating them. No other profession do 







individuals have to constantly fight to maintain and keep their legal rights. Being 
a freelance artist is hard enough and having any of our copyright assets 
diminished will make it even more difficult. Thank you for listening to my 
comments. 
 
Please don't make America less creative. 
 
Sincerely, 
 
Emily M. Eng 
www.emilymeng.com 
Science Illustrator 


 
 



http://www.emilymeng.com/






J .  D a v i d  S p u r l o c k
633 NE 167th Street, STE 321 • North Miami Beach, FL 33162


Maria Pallante
Register of Copyrights
US Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


RE: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms. Pallante and the Copyright Office Staff:


I am an artist, history of illustration author, and educator. I have served in various positions on the Board of the
Society of Illustrators — Dallas; including multiple terms as President. I have lectured nationwide including on
copyright law at Rutgers School of Law in Camden NJ. I have founded multiple illustration art scholarship
funds. I have taught various Commercial Art courses, over decades, with a focus on art as a business, at vari-
ous schools including at The School of Visual Arts in New York City, The Kubert School of Cartoon Art in Dover,
NJ, and 10 years at the University of Texas. For over 20 years, I have also served as an agent to many Hall of
Fame cartoonists and illustrators. I, with my attorneys, have fought and won cases regarding copyright law,
trademark law, and Fair Use. 


As one who has long derived their livelihood from both visual art and books on illustration and cartooning his-
tory, and as one who has great personal knowledge and experience as to what is of concern and needed by il-
lustrators, photographers, authors and cartoonists; I write you today to say that generally, with a few
exceptions, the 1976 Copyright Act is GOOD law that serves the cultural and collective good, in all aspects of
copyright including both, A) protection (designed to inspire new works by aiding authors and artists derive a
livelihood from their work) and, B) for Fair Use and Public Domain works which likewise enrich our society cul-
turally. 


Artists’ Photographers’ and Authors’ copyrights are the creators’ personal assets, the licensing of which is the
basis of our livelihood. Many of the proposed “Orphan Works” changes would be so damaging to the livelihood
of authors, illustrators, photographers and cartoonists that it would drive many from the field and have a chilling
effect that undermines the original intent of copyright law which includes the inspiration of new creative works
toward a richer, better educated society. Additionally, statutory damages are necessary to minimize damaging
infringement. In regards to your questions:


1. What are the most significant challenges related to monetizing and/or licensing photographs,
graphic artworks, and/or illustrations? 


A) Corporate Image Banks whose predatory policies have a chilling effect on publishers hiring artists to
produce new, original works. 


B) Publishers’ corporate attorneys pushing Art Directors to not hire the best artist but to hire whomever
they can coerce into signing away all rights as “Work For Hire” though the artists are actually independent con-
tractors with none of the benefits of an employee. The United States, like other countries, should not allow this
coercive practice of forcing contractors to sign away their rights under a fictional reference to “Work For Hire.”
This practice undermines the Constitutional principals of authorship found in Article 1, Section 8.


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or il-
lustrators?







A) The high cost of policing infringement through the courts. The solution is that Statutory Damages
should be more universal and IF limited to registered works, not have any different timeline for Statutory Dam-
age coverage than any other registration timeline policy.


B) Internet use: Unauthorized use on the Internet must be held to the same Fair Use restrictions as
printed works. Copyright holders growing time spent policing the outrageously high spreading of unauthorized
works on the internet is creating an overwhelming burdon on the creators/owners. 


C) Proposed “Orphan Works” policies: Under “Orphan Works” proposals, like with unregistered copy-
rights, owners have to spend a small fortune in legal fees and court costs to prove damages. Such policies in-
spires infringement. Copyright law MUST be designed to discourage infringement. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or illus-
trators?
The 1976 Act did a good thing for all, by not requiring registration. This minimized work for the Copyright Office
and visual art creators alike. To return to the 1909 mentality of required registration is extremely burdensome
on visual arts creators as photographers, illustrators, cartoonists often create hundreds of works a year. The
time scanning, filling out paperwork, and fees required to register all works places an unfair burdon of work,
time, and expense on visual arts creators.


4. What are the most significant challenges or frustrations for those who wish to make legal use of
photographs, graphic art works, and/or illustrations?
Fair Use as outlined in the 1976 Act (and the case law since, based there-on) is sufficient. Recent case law de-
cisions clarifying and expanding Fair Use, has made the original justification for Orphan Works legislation un-
necessary. Remaining push for Orphan Works legislation is by organizations attempting to create a loophole to
allow them to infringe, for the sake of profiteering, upon the rights of professional artists. Please help quash
these repeated, greed-inspired attempts to manipulate copyright law. The passing of Orphan Works legislation
would be at the expense of the owners and creators of their intellectual property. The combination of Fair Use
and Public Domain, is enough to discuss, enrich, and educate without trampling on individual copyrights which
are designed to inspire the creation of new works, but can only do so if the creator/owner clearly and authenti-
cally, controls their own intellectual property.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic art-
works, and/or illustrations under the Copyright Act? 


A) There is a wealth of secondary rights licensing going on that illustrators, photographers and cartoon-
ists have not been made aware of and not been paid for. In other countries artists are properly paid for such
and this hidden income stream needs to be better handled in America in favor of the aristic creators if images.
Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 2015 would help.


B) The concept of digital image registries (other than the US Copyright Office) is ridiculous and impossi-
ble. If any Orphaned Work legislation passed, any attempted non-government registry would be used by com-
mercial infringers to claim anything not found there, to be orphaned. Thus inspiring rampant infringement that
the true owners could not afford to police. In practice, Orphan Works legislation would inspire and profit
thieves.  


In summation, challenges artists would face if these new Orphan Works copyright proposals become
law are significantly burdensome to artists and would have a chilling effect on the creation of new
works which would undermine the basis of all copyright law which is to inspire a richer culture and
thus better American society.


Yours truly,


J. David Spurlock








To: Maria Pallante, Register of Copyrights


I am a creator of visual imagery, a self-employed medical illustrator, and have been in the business of 
creating images and licensing subsequent rights to those images since 1984. I have won national and 
international recognition for my original work. Copyright is the basis of my income and ability to support my 
business. It is the only way I have to protect the accuracy and integrity of my work, and to negotiate an 
appropriate fee for re-licensing. The biggest challenge to monetizing/licensing my work is to keep control of 
where it appears and who uses it, and to keep my copyright notice and contact information associated with 
the work. I routinely attach metadata to my electronic image files - that metadata is routinely erased by 
every website the image appears on. I require that my name and copyright information be included with the 
image by my client - they will do so, but often the image is appropriated by someone else and that 
information is cropped off. I always sign my work within the image area, essentially a watermark - but there 
are multiple companies with software and tutorials instructing users how to erase watermarks. There is 
nothing I can do to prevent my work from being ‘orphaned’. If the Copyright Office is sincere about 
protecting rights of creators, it should make it illegal to remove a watermark, illegal to remove metadata, 
illegal to remove copyright information, and also illegal to mass digitize any works not in the public domain 
without written permission from the creator, all with stiff financial penalties. The Copyright office should 
make all of its registered images searchable by image, not just by textual data. If Google and Bing can do it, 
so can the Copyright Office. In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to 
be ‘orphaned’ would be useless. I personally have several images titled ‘Stages of Acne’ - there are subtle 
differences among them and I have difficulty telling them apart solely from a text description. The only real 
protection for creators is to eliminate the concept of orphan works altogether. No work is an orphan, it all 
has been created by someone, even if a ‘potential user’ doesn’t know who it is. I have registered much of my
 work with the US Copyright Office, and have submitted paper published versions, as well as electronic files 
for work unpublished at the time of registration. The Copyright Office has these records and all of the 
associated images. If there is to be a clearing house for image searches, it should be the Copyright Office, 
with no additional fees or labor required of the creator. It would be physically impossible for me to re-
register, scan or photograph the hundreds of images I have created over the years. In many cases, I no 
longer have the published work, or the original art, even though I own the copyrights. A requirement to 
resubmit all of my work to a different registry would be devastating to my ability to claim ownership and 
therefore license any work in the future. Even the PLUS registry under development appears to be utilizing 
metadata and watermarks - both identifiers that are useless currently to protect ownership information. I am
 very troubled by the overall tone of the proposed language that ‘potential users’ rights are equivalent to 
those of creators. They are not. If I as the creator do not want my image licensed beyond the original use, 
re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If I want to sell an image once, 
then let it collect dust, that is my choice - it is not the right of the ‘potential user’ to claim otherwise. If I 
want to create an image, put it on my website, and never license it at all, it is also my choice. ‘Potential 
users’ do not have rights to my images, I do. If a ‘potential user’, individual or company, wants to further 
their business by using imagery, and can’t find an image they can legally use, then they can do what 
individuals and companies have done for the decades before electronic file sharing - commission a new one, 
and keep illustrators working.


Sincerely,
Adam Lachmanski
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Marilyn Biles 
Artist 


marilyn@marilynbiles.com 


713-840-1098 


 


 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress 


Dear Ms. Pallante and the Copyright Staff, 


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract legal issue. 


Our copyrights are our assets. Licensing them is how we make our livings. Licensing my rights is how I 


derive my business income and my copyrights are my economic assets. Copyright is also of the 


utmost importance to me for creative control of my work to protect its accuracy, integrity and 


authenticity. The 1976 Copyright Act has enabled me to sustain a professional career. However, I 


have experienced a substantial and growing loss of rights. I am also facing threats to the integrity 


and preservation of my lifetime body of work, which is my business inventory and also my legacy. My 


concerns and experiences are shared by my colleagues and by fellow visual artists throughout this 


country. 


 


1. What are the most significant challenges related to monetizing and/or licensing 


photographs, graphic artworks, and/or illustrations?  


Exposure to the right market and maintaining creative control of my work in the public 


arena. It is a fine line because as artists we need to get exposure and have our artwork seen 


in order to get our names out there and gain clientele. However, in putting our artwork out 


for the public to see you are having to risk an unknown party stealing your images for their 


monetary gain.  


2. What are the most significant enforcement challenges for photographers, graphic 


artists, and/or illustrators?  


Stealing images off of the internet. There is no concrete way to keep people from taking 


images and using them on their website without compensating the artist.  


3. What are the most significant registration challenges for photographers, graphic artists, 


and/or illustrators?  


There is no image to match the title when the registration paperwork is returned.  


 



mailto:marilyn@marilynbiles.com





4. What are the most significant challenges or frustrations for those who wish to make 


legal use of photographs, graphic art works, and/or illustrations?  


Legal documentation of permission given from the artist. You don’t really know who is taking 


your work or using it for whatever purpose. Work cannot be used without the artists signed 


agreement to use all or part of the work.  


5. What other issues or challenges should the Office be aware of regarding photographs, 


graphic artworks, and/or illustrations under the Copyright Act?  


 


a) Our artwork is of value to us because it is our main professional asset and how we 


make income within our business.   


b) The collection of resale royalties needs to be practical so that it can be properly 


implemented by artists. The lack of enforcement of the regulations is limiting the art 


industry to its full potential and hindering artist in their ability to make this a feasible 


way to earn a living.   


 


Best Regards, 


Marilyn Biles- Artist 








Thank you for this opportunity. 


I use images and videos from online sources to illustrate podcasts, slideshows, web pages, and videos I 
create for a non-profit organization.  I make every effort to choose those images that are listed online as 
“free to use” “free to alter”  “free to use commercially,” etc. on sites such as open source, cc, flicker, 
google images, etc.  Then, at the end of my video, slideshow or whatever, I give credits with thumbnails 
of the image beside the credit and source of the individual picture.   


My question is can I trust that I am in compliance with copyright laws if these sites say that the picture is 
licensed in this way?  Then, because of the nature of video, am I in compliance by putting the credits at 
the end of the video (usually I show in the opening sequence that credits for the images will be given at 
the end of the video, to be sure the viewer will be aware of this).   


The use of such images is crucial to my work, as we are a small non-profit that would not be able to pay 
large royalty fees.  However, I do want to be sure I am doing the right thing and that the owner of the 
image is giving permission. 


The information available to the lay person about exactly what copyright laws apply to images online is 
hard to find, hard to interpret, and thus hard to know if you are in compliance. 


Also, I still don’t know what the dates are for copyrights on older works, printed material, photographic 
images of museum works, etc.  Amplification of information available to lay people would go a long way, 
as many of us are eager to comply, but can’t find a central understandable source, even on the 
Copyright Office’s website that details these issues. 


Again, thank you for this opportunity.  Hopefully this effort will result in better compliance of all of us. 








 
Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101Independence Ave. S.E. 
Washington, DC 20559-6000 
 
Responding to the Notice of Inquiry, Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 
 
To Whom it May Concern: 
My name is Karen Swartz. I studied Illustration at Savannah College of Art and Design, 
and have been a freelance artist since 2010. My artwork, and especially my copyrights, 
are my main source of income.  
 
I am writing in response to the questions posed by the copyright office concerning the 
challenges creators face in the digital environment/ marketplace. 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
My right to reproduce and sell my existing works is a large part of my ability to make a 
living from my work. New works take time to produce, and originals are often difficult to 
sell at a price which fairly compensates me for my time. If potential customers are able to 
acquire prints and reproductions of my work for free, why would they pay me? I would 
say that about half of my income stems from sales of products created with reproductions 
of my works. 
 
2.What are the most significant enforcement challenges for photographers, 
graphic artists, and/or illustrators? 
 
Significant challenges that I face include controlling the appearance of my work on the 
internet, and the ability of anyone (including foreign parties) to download and repurpose/ 
monetize my work, removing watermarks and metadata with minimal difficulty. I am a 
young illustrator, at the start of my career, and in order to protect my copyrights and my 
reputation, I don't want my work to be re-posted online without credit to myself as the 
creator; or to be re-posted at all on disreputable sites and blogs. I also would prefer to 
display large images of my work on my website so that it is more likely to hold the 
attention of an art director or other potential client. However, I refrain from doing so in 
fear of my work being stolen. I know that currently copyright law should protect me from 
cases of infringement, but I have known other artists whose work has been stolen and 
sold by foreign websites- which made the cases more difficult to pursue. There are 
websites and companies which explain how to remove watermarks entirely. Even under 
assumed protection by current copyright law, I feel that all I can do to protect my work is 
to upload only low resolution images to the web. Occasionally I give away full resolution 







files to fans of my work, always stressing that the work is not to be reproduced or sold. 
Under the proposed changes to copyright law, I would fear that these works would be 
stolen by companies and any infringement cases difficult or impossible to win. 
 
3. What are the most significant registration challenges for photographers,  
graphic artists, and/or illustrators? 
 
Like most other artists, I sell my original works separately from their usage rights, and I 
no longer possess the originals of many of my images. It would not be possible for me to 
register every work I've ever created if this was required by changes to copyright law. I 
also barely make a living from my work, and I may not be able to afford to pay a  
for-profit registry in order to protect my images. 
4. What are the most significant challenges or frustrations for those who wish to  
make legal use of photographs, graphic art works, and/or illustrations? 
 
I currently only make fair use of photographs and illustrations as reference material. I use 
references to inform my figure drawing, and to inspire my compositions. I have 
experienced difficulty in locating copyright holders for typeface designs.  
 
5. What other issues or challenges should the Office be aware of regarding  
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
The Copyright Office needs to include a database searchable by image, similar to what 
Google has done.  
 
Thank you for your time. I trust you will keep our best interests as creators at heart when 
considering any changes to current copyright law.  
 
Sincerely, 
 
Karen EA Swartz 
Illustrator 
www.keaswartz.com 
 








JULY 17, 2015 


Maria Pallante  


Register of Copyrights 


U.S. Copyright Office 


101Independence Ave. S.E. 


Washington, DC 20559-6000 


 


RE: Notice of Inquiry, Copyright Office, Library of Congress  


 


Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Maria Pallante,  


I am an award winning artist with my work in museum permanent collections, galleries, film, and on home décor and 


accessories. I am writing to ask that you create policy to protect visual artists and their exclusive rights, and support a 


sustainable environment for professional authorship. 


I sell my work online via social media through numerous websites. The biggest challenge to monetizing/licensing my 


work is to keep control of where it appears and who uses it, and to keep my copyright notice and contact information 


associated with the work. My electronic image files which are posted online have metadata that is  often erased by 


websites or viewers . I require that my name and copyright information be included with the image by those who ask 


my permission and some will do so, but often the image is appropriated by someone else and that information is 


Robin Maria Pedrero 
175 Sheridan Ave 
Longwood, Fl 32750 
407-312-8649 
Robin@RobinMariaPedrero.com 
RobinMariaPedrero.com 


 


 







cropped off. I always sign my work within the image area, I watermark ©Robin Maria Pedrero but there are multiple 


companies with software and tutorials instructing users how to erase watermarks. There is nothing I can do to 


prevent my work from being ‘orphaned’. 


If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to remove a watermark, 


illegal to remove metadata, illegal to remove copyright information, and also illegal to mass digitize any works not in 


the public domain without written permission from the creator, all with stiff financial penalties. The Copyright office 


should make all of its registered images searchable by image, not just by textual data. If Google and Bing can do it, so 


can the Copyright Office. In addition, the suggestion of a text-based ‘Notice of Use’ of a work assumed to be ‘orphaned’ 


would be useless.  Protection for creators is to eliminate the concept of orphan works altogether. No work is an 


orphan, it all has been created by someone, even if a ‘potential user’ doesn’t know who it is. 


Please protect my livelihood and my career.  


 


Warm regards, 


Robin Maria Pedrero 
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I'm writing to stress that for me, and for artists like me, copyright law is not an abstract legal issue. Our copyrights are 
our assets. Licensing them is how we make our livings


Dear Copyright Office Staff:


Thank you for the opportunity to comment on the problems visual arts face in the 


marketplace. I'm a professional artist and have been one for several decades. As a 


result, I believe I have a valuable real-life perspective on how copyright law actually 


works in the business world, as opposed to how some legal scholars seem to think it 


works or how corporate lawyers and lobbyists would like it to work for the benefit of 


their clients.


I'm writing to stress that for me, and for artists like me, copyright law is not an abstract 


legal issue. Our copyrights are our assets. Licensing them is how we make our livings. 


Except for speaking fees, this has been my only source of income since I was 17. 


Although it took me several years of struggle to develop a style and create a demand 


for that style in the marketplace, I have thrived since the age of 18. Unfortunately, I 


fear that many of the changes now being proposed by orphan works lobbyists would 


end that kind of success for me and foreclose it to younger artists.


I'll try to respond to the questions you've posed as directly as possible.


1. What are the most significant challenges related to monetizing and/or 


licensing photographs, graphic artworks, and/or illustrations?


Two major challenges: a.) Publishers who demand that artists sign away their digital 


and other secondary rights as a condition of accepting assignments; and b.) Predatory 


competition from giant image banks.


a.) Over the last three decades, many publishers have increasingly forced artists to


surrender valuable digital rights to their work by refusing to give assignments to 


illustrators who insist on maintaining and managing those rights themselves. As a rule, 


these demands do not originate from art directors who may want to use a particular 


illustrator, but from policies enforced by company attorneys who are indifferent to a 







publication's design integrity and dictate to art directors that they may only use artists 


who agree to sign their rights away.


Existing copyright law has opened the door to these abusive business practices by 


permitting work-for-hire contracts. When these agreements are imposed on freelance 


artists, they deprive the artist of authorship and designate the commissioning party as 


the art's creator. The artist becomes a de facto “employee" for the sole purpose of 


forfeiting copyright, but receives none of the benefits of "legal" employment. The artist 


is treated as an independent contractor in every other way: covering overhead, 


supplying his or her own tools of the trade, workspace, training, and covering his or 


her own liabilities, retirement, insurances and other costs of business. Work-for-
hire undermines the very principles of authorship embodied in Article 1, Section 8 of 


the Constitution.


An expert on copyright law tells me that many foreign countries do not recognize work-
for-hire agreements. I believe it would be a step forward for American artists if the US 


Copyright law was amended to repeal work-for-hire imposed on independent 


contractors.


b.) During the same three decades, giant image banks have persuaded many artists 


to register their work with them on the promise that they would open new markets for 


them. The registration fees for artists were not cheap. As a rule, they had to pay the 


image bank more than $150 per image to accept the work, but even where registration 


was free, the house ate into royalties with processing fees, maintenance fees and 


other costs.


Yet instead of opening new markets for artists, as promised, the image banks invaded 


artists' existing markets, lowballing prices and selling in volume to exploit their 


competitive advantage. Having gotten the work free, they can sell it for anything and 


still profit. Even the artists who had entrusted them with work have not been spared 


from having to compete with them. In addition to making artists compete with lowball 


prices for their own clients, I'm told that image banks retain commissions that range 







from 50% to 90%. This means stockhouse artists are often left with nothing more than 


a small fraction of a low fee to replace the full commissions that had once given all of 


us so much opportunity to do original work.


In less than a decade these commercial registries have radically undermined the 


markets for creative artists and there is every reason to believe that if registration is 


reintroduced as a condition of protecting our work that the new for-profit registries 


would act in the same ruthless way.


2. What are the most significant enforcement challenges for photographers, 


graphic artists, and/or illustrators?


The two major challenges to copyright enforcement are a.) the high cost of legal fees 


in an infringement lawsuit; and b.) the orphan works policies now being proposed 


again to Congress.


a.) Currently, the only way most illustrators can afford to sue an infringer is to find a 


contingency fee lawyer. I asked a full-time copyright litigator to explain the changes 


that would result from orphan works legislation. Here's how she explained the 


situation:


"Scenario One: Under current law, a copyright owner who has registered 


his copyright can get statutory damages and attorneys fees. As a result, 


it is possible to find a contingency fee lawyer to take these cases (i.e., 


copyright owner doesn't have to pay lawyer). In addition, the copyright 


owner usually finds that he gets more in settlement than he pays in legal 


fees.


"Scenario Two: If a copyright owner has NOT registered his copyright, 


he can only get actual damages. It is usually impossible to find a 


contingency fee lawyer for these cases. Moreover, it is often not wise for 


the copyright owner to litigate these cases anyway, because the 


settlement value is so small.







"Under the orphan works legislation, ALL infringement scenarios would 


be, as a practical matter, Scenario Two."


That's because under an orphan works scenario, ANY infringement might turn out to 


be an orphan works infringement. So unless all copyright attorneys were forced by law 


to handle such cases pro bono, they would have no incentive whatsoever to take ANY 


infringement case. In effect, orphan works law would be delivering a decisive legal 


advantage to all infringers, including bad actors.


b.) I asked another attorney to explain how a copyright small claims court would work:


"By limiting remedies, the orphan works proposals would create a no-
fault license to infringe. So let's look at a hypothetical small claims action 


that I might be obliged to bring in the future. In the 1990's, I licensed a 


series of pictures for one-time use for a corporate annual report. 


Copyright notice and credit are almost always omitted by art directors for 


annual reports and almost always for advertisements, in spite of the 


wishes of the artist to preserve his credit. Now, let's say I registered my 


copyright in the work as part of a group registration, the title of which 


was based on the annual report. I subsequently licensed some of these 


pictures for exclusive use in various ads in the United States and I make 


it a practice never to license my work for inexpensive or distasteful 


products.


"But let's say an infringer finds the annual report. He likes the pictures, 


sees no credit, and does a good faith search that fails to identify me as 


the owner of the copyright. He begins selling cheap products bearing my 


art. Under current copyright law, my remedies would include statutory 


damages, attorneys' fees, impoundment, and injunction for this flagrant 


infringement because it's damaged my exclusive right to license my work 


in high-end markets.


"But in small claims court, my remedy would be what? Reasonable 







compensation for use of my work on cheap items, and even this would 


be limited by whatever maximum the small claims court might set, and it 


would be constructed not to deprive the infringer of the profits he made 


in reliance on a so-called failure to locate me.


"Without the deterrent of statutory damages and attorneys' fees, and 


without a permanent injunction against repeat offenses by the same 


infringer, this experience would now act as an incentive for the infringer 


to exploit other uncredited, and therefore effectively orphaned, images 


by other artists. In effect, he has discovered that infringing artists is a 


rational business decision, and this would be the same for other 


infringers."


3. What are the most significant registration challenges for photographers, 


graphic artists, and/or illustrators?


In four words: volume, expense, paperwork and time – and if the US returns to the bad 


old days of registration, ruthless competition from the registries themselves.


According to biography.com, Isaac Asimov was one of the most prolific authors of all 


time. Yet even he wrote fewer than 500 books. That is an extraordinary volume of 


work for one writer, but many graphic artists produce that many images (including 


published and unpublished works) in a year. For example, Picasso died in 1973 and 


yet 42 years later, the teams cataloging his works have still not even enumerated his 


output. Over the course of a career, a moderately prolific artist will produce thousands, 


or tens of thousands of works. To register those images, the artist would have to 


locate them, unframe them if necessary, scan them, spot them, color correct them, 


keyword and catalog them, return them to their files or frames, add metadata and fill 


out registration forms for each one for at least two registries. All of that would take 


thousands of hours. And all this non–income-producing time would have to be stolen 


from time that the artist would otherwise be using to create new work.







In my own case, I've been a professional artist for over 40 years. Most of my work was 


done under the existing copyright law, which did not require me to register anything. 


To comply with the kind of provisions proposed in the Shawn Bentley Act, I would 


estimate – based on my own experience digitizing work – that it would cost me over a 


quarter million dollars and take me at least a decade to comply with the law. There is 


no way I can afford that expense, and at my age, the thousands of hours I would have 


to commit to the effort would effectively end my creative life. Worse, it would make me 


the unpaid employee of the registries. They would not only be getting my art for free. 


The law would force me to spend my time and money processing it for them. Then 


they would charge me maintenance fees and commissions for clearing my rights for 


clients – clients, who at the moment are still mine but would in time become theirs. 


There is no way I would comply with a system like that even if I could afford to.


I realize that by refusing to comply with a law that could end my career I might be 


ending my career anyway. Under the Shawn Bentley provisions, there would be no 


way I could stop infringers from harvesting my "orphans" and Photoshopping them into 


cheap "derivatives." I and every other artist in the world would then have to compete 


at a disadvantage against commercial infringers licensing ghosts of our own works.


I began my career under the pre-1976 Copyright Act and as a result, most of the 


published work I did during those first 10 years is owned by former clients. That 


means they own both the original art and the copyrights. They can – and do – legally 


sell and license that work to others without my knowledge or consent and they owe 


me nothing. In addition, if I should want to republish that art myself, I would effectively 


have to license it from them. I've never complained about this. That was the law we 


worked under in those days.


But the 1976 Act was a definite improvement for artists. Although it is hardly perfect, I 


could not have had the career I've had without it. The new proposals would be worse 


for us than the pre-76 law. The new technologies available to infringers would make it 







worse. And so if these proposals are ever enacted into law, when young artists in the 


future ask me for career advice, in all good conscience, I would have to tell them to 


consider another career.


The best solution for artists would NOT be to re-introduce registration, but to do away 


with it entirely, as has been done with copyright registration in the rest of the world.


 


4. What are the most significant challenges or frustrations for those who wish to 


make legal use of photographs, graphic art works, and/or illustrations?


Like most artists, I sometimes use photographs and works by other artists as 


reference or inspiration. But as a rule I rely on my own sketchbooks, photos I take 


myself and imagination. My published work has always been the work of my own 


hands. I do not do collages for publication and I don't sample or mashup other 


people's work in my own.


My only public use of other people's material is the fair use I make of it on a blog. On 


it, I occasionally write about the work of some artist I admire, pay tribute to the work of 


a colleague who has died, or write about the place of graphic art in the long history of 


art in general. In those cases where I include images, I credit the sources and provide 


links where available. If I can't credit some work that I'd like to use, I use a work I can 


credit.


In a similar vein, I'm aware of multiple blogs where other people have used my work in 


similar non-commercial postings. In every such instance of which I'm aware, the 


authors of these blogs have credited me, and I have never objected to such uses. So, 


based on this experience, I would suggest that where the current copyright law is 


working, it is working as intended, compelling a certain rigor regarding the use of work 


that I fear will be lost entirely if the laws currently being proposed are liberalized to 


permit massive commercial infringement.


Libraries and museums, of course, would probably require more latitude than I should 







be given, for archival and preservation purposes. But it is my understanding that in 


their most recent filings with the Copyright Office, they believe that recent legal 


decisions expanding fair use exceptions are all they need for their purposes. If that's 


the case, then the original justification for orphan works legislation has vanished and 


the cause stands exposed as simply a drive to permit the commercial infringement of 


copyrighted art by working artists. And since there can be no just excuse for that, I, 


like most of my colleagues, believe that the orphan works crusade should be dropped 


and copyright law strengthened to "promote the useful arts."


5. What other issues or challenges should the Office be aware of regarding 


photographs, graphic artworks, and/or illustrations under the Copyright Act?


There are many, but let's cite only two here: a.) the claim that there is already a viable 


visual arts registry that would benefit artists; and b.) the black hole that is reprographic 


and other secondary rights licensing in the US.


a.) I was concerned to read the claim in the Copyright Office's 2015 Report that there 


is already a "credible" visual arts registry that "functions as a 'hub' connecting 


registries in eighty-eight countries, and provides both literal and image-based 


searches."


Stated this way, it might suggest to Congress that such a registry actually exists, that it 


is stocked with artists' images, and is ready and able to start licensing those images to 


the world. If this is what you've been told, I'm afraid you have been misinformed. 


There is no such thing.


I am one of the most prolific published artists of the last 50 years, with multiple 


awards, a client list that includes nearly every major publication in the country and a 


place in the Illustrators Hall of Fame. If there were such a registry I would know about 


it, and if I thought it would be beneficial to my interests, my work would be in it. But I 


know of no such registry and neither do any of my colleagues.


I am, of course, well aware that there are many wannabe registries, beta sites, etc., 







including some that I believe to be well-meaning. But not a single one of them is even 


remotely ready to start licensing work to the public. And even if someday they 


ultimately develop the necessary technology – it would still take decades for artists to 


load up their works – if they could afford to.


Here's what I've been told by an expert on the subject:


"Even if there were a fantastically easy and cost effective means of 


scanning and placing works into a searchable database – which existing 


registries CANNOT do -- that would not solve the problem of all the pre-
existing works for the last 70 years that are still under copyright. 


Scanning and digitizing such works would be impossible with any 


conceivable technology."


And here's what another expert told me, the creator and former owner of one of the 


most widely respected artists directories in the graphic arts field:


“ [T]he concept of creating an inclusive, cost effective database for 


imagery is impossible. I represented 400,000 images, had 500 portfolios 


of artists online, verified listings of 50,000 graphic artists, and I know the 


time and cost for creating databases. Not possible.Not feasible. Not cost 


effective. And if there were multiple, smaller databases, not workable.” 


 


I have no doubt that one or more of the wannabe-registries could swell its inventory 


overnight by making sweetheart deals with giant image banks to locate their images 


there: these corporations have the money and resources to do it. It could then present 


itself to the world as a "credible" registry, and works not found in the registry declared 


orphaned. But if this should be permitted, it would only serve to sharpen the 


competitive edge these corporations already have over freelance artists. Yet 


corporations don't create. Individuals do. And if Congress chooses to certify a couple 


of visual art supermarkets that only corporate image banks could afford to patronize, 







the US government itself would be striking another blow against the small business 


owners who actually create new art. And in doing so, it would strike a blow against art 


itself, and with it, the public interest.


b.) Most artists are unaware – or only vaguely aware – of the massive secondary 


licensing already taking place in the reprographic rights markets. We have learned 


that in the US this licensing has been going on for over 30 years, with combined 


revenues of roughly $300,000,000 annually. In other countries where royalties are 


distributed to artists, surveys by the International Federation of Reproduction Rights 


Organizations show that visual arts royalties average at least 15% of total collective 


fees. Yet in the US, neither I nor any of my colleagues were ever informed about this 


potential revenue stream by anyone involved in that licensing, nor by a couple of 


rogue organizations who have subsequently claimed the royalties as their own "found 


money."


Moreover, once we learned about this growing source of income – and we had to 


learn about it on our own – we were informed – in writing– that artists have no 


standing to know anything about how these royalties – derived from the work of artists 


– are being collected and spent.


Because this has been going on under the radar for so long, the groups now taking 


artists' royalties may insist that settled expectations in the marketplace should be 


institutionalized into the new copyright law. This would be wrong because it would 


reward those who withheld financial information from rights holders by allowing them 


to claim the "orphaned" funds for their organizations, not once or twice, but for good. 


With the growth of digital licensing, royalties derived from these secondary licenses 


are growing dramatically. So unless something is first done to correct the current 


system, we fear that the creation of an extended collective licensing program will only 


serve to lock artists out of their secondary rights income forever.


Instead, I support Congressman Jerrold Nadler’s American Royalties Too (ART) Act of 







2015. It may not be a perfect solution to the current black hole that is reprographic 


licensing in the US, but it contains a provision that would create an honest visual arts 


collecting society that would begin returning lost royalties to artists. This would at least 


start to bring transparency, accountability and justice to artists' secondary licensing 


rights, and I thank the Copyright Office for recommending this bill to Congress.


Sincerely,   Alex Johnson
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July 20th 2015  
 
Register of Copyrights 
U.S Copyright Office  
101 Independence Ave S.E  
 
Notice of Inquiry – Copyright Office, Library of Congress 
 
Copyright Protection for Certain Visual Works – Orphan Works (Docket 2015-01)  
 
 
Hello Congress and Copyright Office! 
 
My name is Caitlin Fryer – my artist/author name is Eve Milady. I am a Nashville based 
graphic designer / Illustrator at a stationary company. I write romance novels and sell art 
at comic book conventions on the side. I am deeply disturbed by the new Copyright 
Protection and the Orphan Works changes being proposed, and writing to address the 
problems visual artists face with this new digital environment. Please take a minute to 
read my letter and understand what it’s like to be a female artist approaching her 30s in 
this day and age.  
 
I have answered the questions posed in the Notice of Inquiry for Visual Works.  
 
 


1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 


 
I generate art for a living – mostly illustrations in digital and traditional mediums. It is 
critical for me, in order to make a living, to have resale ability of my work if something 
isn’t purchased. Freelancers are at the mercy of clientele. It’s an unfortunate reality that a 
lot of companies like to farm out illustration requests to ten artists, pick the one they like 
the best, and pay for that image only. Everyone else is out of luck. If I spend my time, 
effort, and resources generating art for a project that isn’t guaranteed to be purchased, I 
loose out on rent and grocery money if I’m unable to save the piece for future use. Art 
that is created belongs to the artist. PERIOD. Rewriting the copyright laws in a way that 
will only benefit huge corporate entities will jeopardize my ability to pay my way in life. 
Why would the government seek to destroy the livelihood of an entire class of people in 
favor of large, faceless companies both foreign and domestic?  
 
 
2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
If you’re any good at art and post your work on the internet (which is totally unavoidable 
if you’re looking for any form of art-related work), it WILL be stolen and used to make 
money for someone else. All too often original work is downloaded by art-thieves, 







watermarks erased, and resold on items in websites like Etsy and Society6. Even “high-
art artists” will take pictures from Instagram, blow them up, hang them in galleries in 
New York City, and sell these stolen prints for hundreds of thousands of dollars. WHEN 
THEY DID NOT TAKE THE PICTURE/DRAW THE IMAGE. This is just WRONG 
but taking action against this type of crime is a long, expensive, harrowing process that 
artists usually cannot take because of extreme financial restrictions. The Orphan Act will 
make this an even more rampant problem.  
 
3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
The financial and time-related BURDEN of paying all of the registration fees! It doesn’t 
matter how little they cost, it’s just another thing we need to pay for upfront, another 
financial hit we may not ever be able to recover. Art isn’t like a corporate job where what 
you buy for work are clothes, a car, and your lunch. Artists need to buy all of that, plus a 
computer, a wacom tablet, traditional-medium supplies, plus pay for printing…and that’s 
just starting out! Why does the government want to add to that burden? There’s also the 
undeniable fact that fees ALWAYS increase. If this legislation passes it’s yet another 
thing that will be exploited from artists, yet another thing to worry about when you’re 
generating paid-art. And younger artists who are still struggling to get themselves 
established in the industry, plus paying for supplies, college tuitions, rent, utility bills, 
health insurance…it’s too much! 
 
4. What are the most significant challenges or frustrations for those who wish to make 
legal use of photographs, graphic art works, and/or illustrations? 
 
This is an easy one: not having the money to pay artists to generate what it is they’re 
looking for. But the fact is, art is not easily created. It takes years of discipline, passion, 
and sacrifice to become an artist, and even longer to become a great one. Everyone 
deserves to be paid a living wage for their art. No artist should have to keep their work 
from the internet, which is the premiere portfolio-display platform and the main place to 
look for paying work, because they’ll worry some big corporation will use their work to 
make even more money for themselves. Most artists, including myself, make fair use of 
my work as REFERENCE – that’s it. That’s all any of us should be expected to provide 
without monetary compensation. ESPECIALLY since the only people who will benefit 
from this change in copyright laws are large corporate entities like Disney, Dreamworks, 
Google, Blue Sky, Bioware, EA, Bethesda, etc. These companies have HUGE portions of 
the country’s wealth in them – they can afford to pay a fair wage to artists they’re using 
to generate that sort of money.  
 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 
 
Artists are robbed every day. EVERY. SINGLE. DAY. We take next to nothing for our 
work because we still need to pay our bills, eat, and obtain the supplies we need to keep 







generating our work. There isn’t a single person in this country that doesn’t use or benefit 
from art in some way. No artist group that supports this legislation should benefit 
financially from a system that was designed to “help” artists, but at the end of the day 
hurts them more than anything else. Please do not make it even harder for artists to make 
a living in this great country of ours!  
 
 
I DEMAND that visual art be excluded from the Orphan Works provisions being written 
into the new copyright laws.  
 
Thank you for taking the time to read my concerns.   
 
Caitlin Fryer  
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July 19, 2015 


 


RE: Notice of Inquiry, Copyright Office, Copyright Protection for Certain Visual Works 


 


Dear Ms. Pallante and the Copyright Office Staff: 


Thank you for the chance to comment on copyright law and how it impacts content creators.  


I am a current university student and I would like to develop my artistic abilities into a potential income 


stream, to either supplement income from my intended career in Mechanical Engineering, or even 


replace that income down the road. Also, I have many friends and acquaintances who are studying to 


enter the art industry or are already in industry.  


For content creators, the copyrights they hold are important to their income, and act as their only 


protection from those who would steal or infringe upon their works, directly stealing income from them. 


I fear that orphan work provisions would be abused by would be thieves, cutting myself and many 


others out from the opportunity to make a successful career in art, and making it un‐viable for many 


already in the art industry to continue working in industry.  


1.  What are the most significant challenges related to monetizing and/or licensing photographs, 


graphic artworks, and/or illustrations? 


Content Creators in the current day and age are being told more and more that their work has low 


value. Art, photography and the like are viewed as mere ‘hobbies’ by many who are not content creators 


themselves, a view which discounts not only the time and effort put into a particular piece, but also the 


years of training and costs in money and time associated with that training the artist has gone through. 


Some clients offer abysmally low payment, claiming the work makes for good ‘exposure’ or it will make 


for a good portfolio piece. Others refuse to give contracts to artists who do not sign over all rights to 


their works, yet offer payment which would only cover first print run rights or the like.  


This mentality is mirrored in the internet commissions market, where younger artists, upcoming artists 


and occasionally professionals who are between projects offer their talents to individuals, rather than 


publishers or corporations. In this arena there is a culture which tells content creators that their work is 


not worth a livable wage, or even minimum wage.  


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 


illustrators? 


Enforcement of copyright for content creators are restricted by high legal costs, and unscrupulous 


users/sites who would strip credit for content while reposting that content claiming it as their own. 


Barring highly successful content creators, and cases where lawyers can be found to work pro bono, or 


where the copyright holder can use a contingency fee lawyer, most individuals cannot afford taking their 


case to court. Thankfully, under current law the value of potential settlements for copyright holders are 


high enough that, assuming they can afford to go to court, it is worth while to do so. If copyright 


infringement claims are shoved into small claims court, this would likely no longer be the case.  







Unscrupulous users and Sites take content, usually images, and remove artist credits from the works, 


putting them on their sites and sometimes even taking credit as their own. Such users and sites even 


sometimes go so far as to digitally manipulate images to remove in image signatures, watermarks, URLs 


and credits the artist placed on the image. Such users and sites would create many ‘orphan’ creations, 


and diligent searches may not prove enough to find the original artist. Many times such users can be 


stopped with a DMCA take down request, but some sites do not act on such requests in a timely fashion, 


or are active perpetrators of copyright infringement, and do not have methods for submitting such 


requests. 


 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 


illustrators? 


My response to this question is simple: Each moment a content creator must spend to protect their 


works, is time that they could be working on new content. Efforts spent on registering works is an 


opportunity cost against time that could be spent creating new content and building an audience. This 


results in an indirect loss of income, which is further compacted by any fees that are required for 


registration. In the case of artists with large bodies of work, who may have to retroactively register their 


work, the cost in time and money becomes insurmountable.  


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 


photographs, graphic art works, and/or illustrations? 


Many content creators will use the work of others as reference or inspiration at times. When content is 


found and can be sourced, this is not usually a challenge at all, as current copyright law provides for fair 


use, such as educational studies. This only becomes an issue when original creator credits have been 


stripped, or false credits have been used.  


Derivative works based on ‘orphaned’ works, perhaps dubiously orphaned works created by users 


stripping credits, would make the situation worse, as now content creators would not be able to know 


which version of a work is the original, credits would be muddled and eventually content creators would 


stop fair use practices, or simple ignore crediting procedures.  


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 


artworks, and/or illustrations under the Copyright Act? 


As copyright law stands now, content creators are protected even if they do not fully understand 


copyright law. If they have their work infringed upon, they can potentially hire a lawyer and take the 


case to court, or look up procedures for removing infringing works such as DMCA takedown requests. If 


content creators are required to register their works or concede their protections, then they need to 


learn how to protect themselves before they begin producing content, and ensure that products not yet 


protected do not get accidentally leaked. As for myself, I’ve been actively producing artworks for over 7 


months now (before I had only produced works off and on from time to time), and if it were not for 


automatic protections, none of my work would be protected and all of it could be exploited.  


 







All in all, I feel Orphaned Works provisions and required registration would decrease the protections 


offered by copyright law, in a time where it would be better to strengthen protections further.  


Thank you for your time and consideration, 


Dylan Baker 


Student of Mechanical Engineering in the Ira A Fulton School of Engineering at Arizona State University 


and aspiring artist  
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RESPONSE TO THE U.S. COPYRIGHT OFFICE’S NOTICE OF INQUIRY ON 
COPYRIGHT PROTECTION FOR CERTAIN VISUAL WORKS 


 
 The Library Copyright Alliance (LCA) consists of three major library associations 


— the American Library Association, the Association of Research Libraries, and the 


Association of College and Research Libraries. These three associations collectively 


represent over 350,000 information professionals and over 100,000 libraries of all kinds 


throughout the United States. An estimated 200 million Americans use these libraries 


more than two billion times each year. These libraries spend more than $4 billion 


annually acquiring books and other information resources. LCA welcomes the 


opportunity to respond to questions 4 and 5 of the U.S. Copyright Office’s Notice of 


Inquiry on Copyright Protection for Certain Visual Works. 


4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations?  
 
             In the past, the difficulty of identifying or locating the owners of the copyrights 


in visual works was a significant challenge for libraries. Visual works are particularly 


susceptible to “orphaning” and often there is ambiguity in their copyright ownership.  


This orphan work problem had a chilling effect on libraries interested in important 


preservation and archival uses of visual works. It also impeded the use of collections of 


visual works for teaching and classroom use. Indeed, the orphan work challenge 


prompted LCA to strongly support enactment of the Shawn Bentley Orphan Works Act 


in 2008. However, significant changes in the copyright landscape since then convince us 
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that libraries no longer need legislative reform in order to make appropriate uses of 


“orphaned” visual works in their collections.   


1. Fair use is less uncertain.  


 In recent years, courts have issued a series of expansive fair use decisions that 


have clarified its scope. In Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 


605 (2d Cir. 2006), Perfect 10 v. Amazon.com, 508 F.3d 1146 (9th Cir. 2007), A.V. v. 


iParadigm, 562 F.3d 630, 639 (4th Cir. 2009), White v. West Publishing Corp., 1:12-cv-


01340-JSR (S.D.N.Y. July 3, 2014), and Fox News v. TVEyes, No. 13 Civ. 5315 (AKH) 


(S.D.N.Y. Sept. 9, 2014), the courts found that the repurposing or recontextualizing of 


entire works by commercial entities was “transformative” within the meaning of fair use 


jurisprudence and therefore a fair use. Courts further recognized that a nonprofit 


educational purpose weighed the first fair use factor in favor of a fair use finding in 


Cambridge Univ. Press v. Becker, 769 F.3d 1232 (11th Cir. 2014); Authors Guild, Inc. v. 


HathiTrust, 755 F. 3d 87 (2d Cir. 2014); Ass’n for Info. Media and Equip. v. Regents of 


the Univ. of California, No. CV 10-9378 CBM (MANx), 2011 WL 7447148 (C.D.Cal. 


Oct. 3, 2011), and Ass’n for Info. Media and Equip. v. Regents of the Univ. of California, 


No. CV 10-9378 CBM (MANx) (C.D.Cal. Nov. 20, 2012). Relying on Perfect 10, 


iParadigm, and Bill Graham Archives, the general counsel of the U.S. Patent and 


Trademark Office (USPTO) opined that the copying of technical articles by the USPTO 


and patent applicants during the course of the patent examination process constituted fair 
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use.1 Importantly, Amazon.com, iParadigm, and HathiTrust all involved mass 


digitization.  


All these uses were determined to constitute fair use even though the copyright 


owners were locatable. Libraries and archives understand that similar uses of orphan 


works are all the more likely to fall within the fair use right because such uses would 


have no adverse effect on the potential market for the work.2 Additionally, the Code of 


Best Practices in Fair Use for Academic and Research Libraries, developed by the 


Association of Research Libraries,3 explicitly concludes that the orphan status of a work 


in a special collection enhances the likelihood that its use by a library is fair. The 


development of the Code was prompted by Professor Michael Madison’s insight 


(following a review of numerous fair use decisions) that the courts were: 


implicitly or explicitly, asking about habit, custom, and social context of 
the use, using what Madison termed a ‘pattern-oriented’ approach to fair 
use reasoning. If the use was normal in a community, and you could 
understand how it was different from the original market use, then judges 
typically decided for fair use.4  


 
Based on this insight, the Association of Research Libraries undertook an effort to 


“document the considered views of the library community about best practices in fair use, 


                                                
1 Bernard Knight, USPTO General Counsel, USPTO Position on Fair Use NPL Copies of 
Made in Patent Examination (January 19, 2012) 
http://www.uspto.gov/about/offices/ogc/USPTOPositiononFairUse_of_CopiesofNPLMa
deinPatentExamination.pdf. 
2 The second fair use factor, the nature of the copyrighted work, also weighs in favor of 
fair use when the work is an orphan. See Jennifer Urban, How Fair Use Can Solve the 
Orphan Works Problem, 27 Berkeley Technology Law Journal 1379 (2012), 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2089526. 
3 The Code has been endorsed by the American Library Association, the Association of 
College and Research Libraries, the Arts Libraries Society of North America, the College 
Art Association, the Visual Resources Association, and the Music Library Association. 
4 Patricia Aufderheide and Peter Jaszi, Reclaiming Fair Use 71 (2011). 
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drawn from the actual practices and experience of the library community itself.”5  The 


resulting Code of Best Practices identified “situations that represent the library 


community’s current consensus about acceptable practices for the fair use of copyrighted 


materials and describes a carefully derived consensus within the library community about 


how those rights should apply in certain recurrent situations.” Id.  


One of the Code’s principles directly addresses the digitizing and the making 


available of materials in a library’s special collections and archives. The Code states that 


the fair use case for such uses “will be even stronger where items to be digitized consist 


largely of works, such as personal photographs, correspondence, or ephemera, whose 


owners are not exploiting the material commercially and likely could not be located to 


seek permission for new uses.” Id. at 20. That is, the fair use case is stronger for orphan 


works.  


2. Injunctions are less likely.  


 Historically, courts routinely issued injunctions when they found copyright 


infringement, presuming that the injury caused was irreparable. In 2006, however, the 


Supreme Court in eBay v. MercExchange, 547 U.S. 388 (2006), ruled that courts should 


not automatically issue injunctions in cases of patent infringement, but instead should 


consider the four factors traditionally employed to determine whether to enjoin conduct, 


including whether the injury was irreparable and whether money damages were 


inadequate to compensate for that injury. Lower courts in cases such as Salinger v. 


Colting, 607 F.3d 68 (2d Cir. 2010), have held that the Supreme Court’s reasoning in 


eBay applies to the Copyright Act as well. Abolition of the automatic injunction rule 


                                                
5 Association of Research Libraries, et al., Code of Best Practices in Fair Use for 
Academic and Research Libraries 3 (2012). 
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diminishes the probability that a court will enjoin a library’s use of an orphan work in the 


unlikely event that the court finds the use to infringe; the copyright owner bears the 


burden of proving that the library’s use causes irreparable injury.  


3. Mass digitization is more common.  


 The leading search engines routinely cache billions of web pages without the 


copyright owners’ permission. This industry practice has faced absolutely no legal 


challenge in the United States since the Amazon.com decision in 2007, cited above. A 


court would favorably evaluate a non-profit library’s fair use defense in the context of 


this industry practice.  


 Moreover, in part because of the legal developments described above, libraries 


across the country have begun engaging in the mass digitization of special collections and 


archives.6 The more they engage in these activities, the more confident libraries become 


                                                
6 The New York Public Library’s digitization of its special collection of materials relating 
to the New York World’s Fair of 1939 and 1940 is a representative example. At the 
conclusion of the Fair, the corporation in charge of the Fair dissolved and donated over 
2,500 boxes of records and documents, as well 12,000 promotional photographs, to 
NYPL. These records document an important event in history and are heavily used by 
researchers and the public. When deciding whether to digitize this collection and make it 
available online, NYPL conducted a thorough, good-faith search for rights holders. This 
search was time-consuming and, ultimately, fruitless. 
     After balancing the educational benefit of digitizing and making portions of the 
collection available online with the risk that a rights holder might subsequently surface, 
NYPL determined to move forward with the project, guided by fair use considerations. 
The potential maximum copyright liability for this project was estimated to exceed $1.8 
billion dollars. Despite this potential liability, NYPL not only digitized and posted the 
collection, but also made the material available through a free app that was later named 
one of Apple's "Top Education Apps" of 2011. Furthermore, an educational curriculum 
has been built around this material. So far, no rights holder has contacted NYPL to ask 
that it limit the uses of works from the Fair collection. If a rights holder wished to contact 
NYPL about its uses, NYPL has made its contact information available online and in the 
app. 
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with their fair use analysis concerning the mass digitization of presumptively orphan 


works.  


5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright Act? 
 
 The orphan works issue discussed above is in large measure a function of the 


lengthy term of copyright protection. The current copyright term in the United States is 


already unacceptably long, limiting access to visual works that should be in the public 


domain. There certainly is no policy justification or economic evidence to support 


extension of the current copyright term and LCA opposes any such efforts. 


  The Constitutional rationale for the intellectual property system is “to promote the 


Progress of Science and useful Arts, by securing for limited Times to Authors and 


Inventors the exclusive Right to their respective Writings and Discoveries.”7 The 


Supreme Court has confirmed that this rationale is ultimately intended to serve the 


public: 


Creative work is to be encouraged and rewarded, but private motivation 
must ultimately serve the cause of promoting broad public availability of 
literature, music, and the other arts. The immediate effect of our copyright 
law is to secure a fair return for an “author’s” creative labor. But the 
ultimate aim is, by this incentive, to stimulate creativity for the general 
public good.8  
 


 The first copyright term in the United States was set by the Copyright Act of 


1790, modeled after the Statute of Anne (1710), and granted a period of protection of 


fourteen years for American authors, with a renewable period of an additional fourteen 


years. This term was meant to provide an incentive to creators by providing a limited time 


                                                
7 U.S. Const., Art, 1, Sec. 8, Cl. 8. 
8 Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975). 







 7 


monopoly, while also aiming to create a balance by enabling the public to rely on these 


works once this limited period ended.  


 Since this first copyright act was enacted, several revisions to the term of 


protection were made, each lengthening the “limited time” granted to authors. In 1831, 


the term was revised to set the initial term at twenty-eight years, with a renewable term of 


fourteen years. The term was again revised in 1909, lengthening the renewal term to 


twenty-eight years. The Copyright Act of 1976 provided for a term of protection equal to 


the life of the author plus an additional fifty years, or seventy years for works for hire. 


  The term of protection in the United States was again extended through the 


Copyright Term Extension Act of 1998 to the current period of the life of the author plus 


seventy years or ninety-five years for works for hire. The term of copyright in the United 


States thus now significantly exceeds the international standard established under the 


Berne Convention of life plus fifty years.  


 Notably, as legal historian Edward Walterscheid has observed, while patents and 


copyrights were included in the same clause of the Constitution and originally had the 


same or similar durations, the patent term has increased by just 43 percent while the 


copyright term has increased by almost 580 percent.9 


 The continued extensions of copyright term undermine the stated Constitutional 


goal of the intellectual property system of serving the good by shrinking the public 


domain: works that are not under copyright protection. One study demonstrated that 


lengthy copyright term has resulted in the greater in-print availability of titles from the 


                                                
9 Edward Walterscheid, Defining the Patent and Copyright Term: Term Limits and the 
Intellectual Property Clause, 7 J. INTELL. PROP. L. 315, 389 (2000). Walterscheid 
further observes, “Congress must justify why a 20-year term can provide sufficient 
incentive to inventors, but not to writers and artists.”). 
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1890s and early 1900s than works published in the mid-twentieth century because the 


older works are known to be in the public domain and can be reprinted without 


determining whether a rights holder exists and negotiating a license for the printing.10  


 The public domain is a vital component of the cultural world. It not only allows 


the public to access books and texts, but also serves as a storehouse of raw materials from 


which derivative works and new ideas are built. Longer copyright terms lengthen the 


amount of time a work is protected thereby escalating the costs of access to knowledge 


by requiring licensing for a greater period of time, increasing the resources that must be 


devoted to searching for authors, and contributing to potential loss of materials.  


 The lengthy copyright term extending far beyond the life of the author has 


exacerbated the orphan works problem. Rights to a particular work may pass on to the 


author’s heirs and his heirs’ heirs, or may be assigned to a third party. Thus, it can be 


extremely difficult, if not impossible, to determine who holds the rights. Copyright’s 


primary objective of stimulating creativity is not furthered by granting a financial reward 


to the heirs of the creators.  


 Register of Copyrights Maria Pallante concurs. In a speech advocating the 


reintroduction of copyright formalities for the last twenty years of protection, Ms. 


Pallante stated: 


The benefits of a lengthy term are meaningless if the current owner of the 
work cannot be identified or cannot be located. Often times, this is 
complicated by the fact that the current owner is not the author or even the 
author’s children or grandchildren. As the Copyright Office recognized in 


                                                
10 See Timothy B. Lee, Why Does Amazon have more books from the 1880s than the 
1980s? Blame Copyright? WASH. POST (Jul. 31, 2013), available at 
http://www.washingtonpost.com/blogs/theswitch/wp/2013/07/31/why-does-amazon-
have-more-books-from-the-1880s-than-the-1980s-blamecopyrig 
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one of its key revision studies of the 1950s, it seems questionable whether 
copyright term should be extended to benefit remote heirs or assignees, 
“long after the purpose of the protection has been achieved.”11 
 


 Efforts to amend the copyright term should be grounded in economic evidence. 


The independent Hargreaves report commissioned by the government of the United 


Kingdom noted that lengthier copyright terms do not incentivize further creation: 


Economic evidence is clear that the likely deadweight loss to the 
economy exceeds any additional incentivising effect which might result 
from the extension of copyright term beyond its present levels. This is 
doubly clear for retrospective extension to copyright term given the 
impossibility of incentivising the creation of already existing works, or 
work from artists already found dead. Despite this, there are frequent 
proposals to increase term . . . The UK Government assessment 
found it to be economically detrimental. An international study found 
term extensions to have no impact on output.12 
  


 Similarly, in her 2011 article published in the Review of Economic Research on 


Copyright Issues, Ruth Towse noted that: 


Almost all economists are agreed that the copyright term is now 
inefficiently long with the result that costs of compliance most likely 
exceed any financial benefits from extensions (and it is worth 
remembering that the term of protection for a work in the 1709 Statute of 
Anne was 14 years with the possibility of renewal as compared to 70 years 
plus life for authors in most developed countries in the present, which 
means a work could be protected for well over 150 years). Moreover, 
difficulties of tracing copyright owners and of so-called “orphan” works 
has prevented access to copyrighted material and inhibited both 
future creation and access to culturally valuable material by the public.13 


                                                
11 Maria Pallante, Register of Copyrights and Director, U.S. Copyright Office, David 
Nelson Memorial Keynote Address: The Curious Case of Copyright Formalities (Apr. 18, 
2013), http://www.law.berkeley.edu/files/Pallante-BerkeleyKeynote.pdf (quoting U.S. 
COPYRIGHT OFFICE LAW REVISION, STUDY NO. 30, DURATION OF 
COPYRIGHT, at 80 (1961), available at 
http://www.copyright.gov/history/studies/study30.pdf). 
12 Ian Hargreaves, DIGITAL OPPORTUNITY: A REVIEW OF INTELLECTUAL 
PROPERTY GROWTH 19 (2011), http://www.ipo.gov.uk/ipreview-finalreport.pdf 
(citations omitted). 
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The present excessively long term of copyright protection diminishes the availability of 


visual works that should be in public domain, thereby harming access to knowledge and 


worsening the orphan works problem.  


 Accordingly, LCA respectfully submits that Congress should not lengthen the 


present term any further. Indeed, we believe that Congress should explore ways to 


shorten the present term and mitigate its adverse cultural and economic impact by, for 


example, adopting Register Pallante’s proposal to reintroduce formalities “by reverting 


works to the public domain after a period of life plus fifty years unless heirs or successors 


register their interests with the Copyright Office.”14 


 
July 23, 2015 


                                                                                                                                            
13 Ruth Towse, What We Know, What we Don’t and What Policy-makers Would Like Us 
to Know About the Economics of Copyright, 8 REVIEW OF ECONOMIC RESEARCH 
ON COPYRIGHT ISSUES 101, 105 (2011). Notably, this journal focusing on economic 
research on copyright did not exist at the time of the Copyright Term Extension Act. 
Since the last copyright term extension, there has been heightened interest in providing an 
evidence basis for copyright policy. The Hargreaves Report, for example, recommended 
“that in future, policy on Intellectual Property issues is constructed on the basis of 
evidence . . .”. 
14 Statement of Maria A. Pallante, Register of Copyrights, The Register’s Call for 
Updates to U.S. Copyright Law, United States Copyright Office before the Subcommittee 
on Courts, Intellectual Property and the Internet, Committee on the Judiciary, 113 Cong., 
1st Sess., (Mar. 20, 2013), available at 
http://www.copyright.gov/regstat/2013/regstat03202013.html. By requiring registration 
during the last twenty years of protection, numerous works would likely enter the public 
domain. For those works that are renewed for an additional twenty years, the rightholder 
would be more easily identified and found. 
 








Maria	  Pallante	  
Register	  of	  Copyrights	  
US	  Copyright	  Office	  
101	  Independence	  Ave	  SE	  
Washington,	  DC	  20559-‐6000	  
	  
July	  23,	  2015	  
	  
Re:	  Notice	  of	  Inquiry,	  Copyright	  Office,	  Library	  of	  Congress	  
	  
To	  whom	  it	  may	  concern:	  
	  
I	  am	  a	  professional	  medical	  illustrator	  of	  15	  years,	  14	  of	  which	  have	  been	  as	  the	  senior	  
medical	  illustrator	  for	  the	  Journal	  of	  the	  American	  Medical	  Association	  in	  Chicago.	  During	  
the	  years,	  I	  have	  also	  worked	  independently	  on	  a	  per-‐contract	  basis,	  and	  now	  am	  a	  full-‐time	  
partner	  in	  a	  self-‐owned,	  self-‐run	  company,	  Amino	  Creative,	  LLC	  based	  in	  the	  Boston	  area.	  I	  
hold	  a	  double	  BA	  in	  Biology	  and	  Studio	  Art	  from	  University	  of	  North	  Carolina	  at	  Chapel	  Hill,	  
and	  a	  MA	  in	  Medical	  and	  Biological	  Illustration	  from	  The	  Johns	  Hopkins	  University	  School	  of	  
Medicine.	  My	  work	  has	  received	  numerous	  recognitions	  and	  awards.	  I	  have	  served	  on	  the	  
Board	  of	  Governors	  of	  the	  Guild	  of	  Natural	  Science	  Illustrators	  (GNSI),	  and	  am	  currently	  on	  
the	  Board	  of	  Governors	  of	  the	  Association	  of	  Medical	  Illustrators	  (AMI).	  	  
	  
As	  a	  professional	  medical	  illustrator,	  I	  make	  a	  valuable	  contribution	  to	  the	  understanding	  
and	  communication	  of	  medicine	  and	  science,	  at	  both	  a	  specialist	  and	  general	  public	  level.	  I	  
create	  illustrations	  that	  are	  instrumental	  in	  conveying	  accurate	  information;	  it	  is	  my	  
intellectual	  property	  and	  as	  a	  self-‐employed	  illustrator,	  forms	  the	  core	  basis	  of	  my	  
livelihood.	  
	  
My	  ability	  to	  continue	  to	  contribute	  is	  dependent	  on	  a	  climate	  that	  is	  protective	  of	  artists’	  
rights.	  
	  
1.	  What	  are	  the	  most	  significant	  challenges	  related	  to	  monetizing	  and/or	  licensing	  
photographs,	  graphic	  artworks,	  and/or	  illustrations?	  
	  
Unlike	  the	  production	  of	  some	  other	  forms	  of	  visual	  work,	  such	  as	  photographs,	  the	  creation	  
of	  medical	  illustrations	  takes	  a	  significant	  time	  and	  intellectual	  investment	  because	  of	  the	  
nature	  of	  communicating	  with	  a	  high	  degree	  of	  informational	  accuracy.	  Thus	  each	  of	  my	  
visual	  creations	  has	  a	  substantial	  inherent	  monetary	  value	  that	  is	  not	  just	  realized	  by	  the	  
first	  time	  licensing	  or	  sale,	  but	  importantly	  by	  subsequent	  licensing	  and	  reuse.	  	  The	  
suggested	  direction	  of	  copyright	  law	  revision	  would	  jeopardize	  my	  ability	  to	  retain	  control	  
of	  and	  make	  decisions	  about	  the	  terms	  of	  distribution,	  sale,	  and	  derivation	  of	  my	  own	  work.	  
This	  is	  especially	  vital	  to	  running	  my	  own	  business	  in	  a	  successful	  manner,	  being	  able	  to	  
efficiently	  and	  effectively	  contribute	  to	  the	  scientific	  community,	  and	  simply	  earn	  a	  living	  
doing	  so.	  
Having	  worked	  in	  the	  environment	  of	  one	  of	  the	  largest	  medical	  publishers	  in	  the	  world,	  I	  
recognize	  the	  need	  to	  promote	  dissemination	  of	  valuable	  clinical	  and	  research	  information	  
in	  a	  manner	  that	  is	  easy	  and	  accessible	  to	  further	  the	  advancement	  of	  health	  care	  and	  public	  
wellbeing.	  	  However,	  new	  means	  of	  licensing	  and	  access	  and	  the	  emergence	  of	  content	  
aggregators	  and	  other	  databases,	  originally	  implemented	  to	  foster	  this	  intellectual	  exchange	  
have	  had	  the	  ill	  side	  effect	  of	  disconnecting	  creators	  from	  their	  work.	  These	  systems	  do	  not	  







necessarily	  convey	  or	  assign	  the	  appropriate	  licensing	  that	  are	  in	  line	  with	  the	  original	  
terms	  of	  use,	  and	  this	  is	  often	  unknown	  to	  the	  potential	  licensee	  who	  is	  looking	  to	  secure	  
legal	  permissions.	  	  
	  
The	  changes	  to	  copyright	  law	  that	  are	  being	  proposed	  will	  only	  foster	  an	  environment	  that	  
facilitates	  and	  promotes	  potential	  unauthorized	  licensing	  of	  visual	  work	  without	  securing	  
and	  paying	  for	  the	  rights	  from	  the	  creators/copyright	  owners	  to	  do	  so.	  It	  has	  also	  created	  
some	  confusion	  as	  to	  the	  meaning	  of	  “fair	  use,”	  incorrectly	  associating	  it	  with	  “educational	  
use”.	  The	  educational	  field,	  yet,	  is	  a	  vibrant	  and	  growing	  market	  for	  my	  work.	  Protection	  of	  
investment,	  copyright,	  and	  authorship	  should	  be	  of	  concern	  to	  both	  publishers	  and	  
individual	  creators	  alike.	  
	  
2.	  What	  are	  the	  most	  significant	  enforcement	  challenges	  for	  photographers,	  graphic	  artists,	  
and/or	  illustrators?	  
	  
My	  process	  of	  production	  and	  collaboration	  with	  top	  experts	  in	  science	  and	  medicine	  is	  
time-‐intensive,	  and	  is	  the	  primary	  focus	  of	  my	  business.	  Time	  is	  also	  spent	  in	  day-‐to-‐day	  
operations	  and	  contract	  negotiation.	  It	  is	  not	  my	  focus	  to	  spend	  valuable	  creation	  time	  to	  
police	  my	  work,	  searching	  for	  instances	  of	  unauthorized	  use.	  Yet,	  the	  suggested	  copyright	  
law	  changes,	  such	  as	  those	  concerning	  so-‐called	  “orphan	  works”,	  combined	  with	  a	  
conflation	  of	  “educational	  use”	  with	  “fair	  use”	  and	  the	  ease	  of	  digital	  capture	  and	  
manipulation,	  the	  opportunity	  for	  misuse	  would	  dramatically	  increase.	  And,	  increasingly,	  I	  
can	  foresee	  that	  it	  would	  fall	  upon	  my	  shoulders	  to	  find	  and	  pursue	  those	  who	  have	  
unlawfully	  taken,	  used,	  or	  created	  infringing	  derivative	  work	  without	  my	  permission	  or	  
without	  providing	  me	  compensation.	  	  
	  
3.	  What	  are	  the	  most	  significant	  registration	  challenges	  for	  photographers,	  graphic	  artists,	  
and/or	  illustrators?	  
	  
I	  have	  created	  hundreds	  of	  illustrations	  in	  my	  career.	  Conditions	  permitting,	  I	  will	  go	  on	  in	  
my	  career	  to	  create	  many	  hundreds	  more.	  If	  we	  are	  to	  register	  all	  of	  these	  works	  
individually,	  the	  expense	  is	  highly	  prohibitive.	  The	  current	  condition	  to	  register	  cannot	  be	  a	  
sustainable	  requirement	  for	  full	  copyright	  protection,	  and	  for	  appropriate	  legal	  recourse.	  
We	  should	  be	  able	  to	  rely	  on	  the	  passive	  protection	  afforded	  to	  us	  when	  we	  put	  an	  idea	  into	  
a	  tangible	  illustration.	  
	  
One	  of	  the	  disappointing	  aspects	  of	  even	  the	  current	  means	  of	  registration	  is	  that	  the	  
copyright	  office	  registration	  site	  is	  not	  visually	  searchable,	  but	  that,	  for	  our	  type	  of	  work	  is	  
the	  primary	  and	  easiest	  means	  to	  identify	  the	  creation.	  Can	  you	  imagine	  how	  many	  
descriptions	  might	  read:	  “Anterior	  view,	  anatomy	  of	  the	  heart”?	  Also,	  I	  was	  shocked	  to	  hear	  
that	  Copyright	  Office	  has	  discarded	  many	  of	  the	  visual	  art	  deposits	  in	  their	  safekeeping.	  If	  a	  
verifiable	  deposit	  is	  a	  requirement,	  and	  also	  part	  of	  the	  CO	  goal	  of	  creating	  a	  searchable	  
database	  of	  visual	  records,	  I	  don’t	  comprehend	  how	  this	  works	  toward	  that	  goal.	  
The	  PLUS	  registry	  has	  been	  referred	  to	  as	  a	  means	  to	  solve	  the	  problem	  of	  identifying	  and	  
locating	  visual	  works,	  but	  as	  of	  this	  current	  time,	  it	  is	  not	  a	  functioning	  database,	  and	  will	  
take	  years	  before	  adequate	  visual	  imagery	  can	  be	  deposited	  by	  the	  creative	  community.	  If	  
the	  creator	  /copyright	  owner	  cannot	  be	  found,	  through	  a	  searchable	  registry	  or	  other	  
means,	  the	  draft	  legislation	  that	  is	  being	  considered	  would	  make	  every	  visual	  work	  into	  a	  
so-‐called	  “orphan”.	  And	  in	  following,	  I	  would	  be	  unable	  to	  control	  of	  how	  and	  where	  my	  
work	  is	  used,	  effectively	  taking	  me	  out	  of	  the	  picture	  in	  terms	  of	  compensation.	  Moreover,	  







when	  it	  comes	  to	  maintaining	  academic	  integrity	  and	  accurate	  understanding,	  in	  the	  
medical	  illustration	  field,	  being	  able	  to	  control	  a	  works’	  appearance	  in	  the	  appropriate	  
context	  is	  everything.	  
	  
	  
4.	  What	  are	  the	  most	  significant	  challenges	  or	  frustrations	  for	  those	  who	  wish	  to	  make	  legal	  
use	  of	  photographs,	  graphic	  art	  works,	  and/or	  illustrations?	  
	  
Different	  clients	  have	  different	  needs	  in	  terms	  of	  licensing	  illustrations.	  Some	  find	  it	  
valuable	  to	  their	  institution	  or	  business	  to	  have	  exclusive	  rights	  to	  use	  illustrations	  in	  their	  
market,	  for	  example	  pharmaceutical	  companies	  creating	  proprietary	  educational	  material	  
for	  patients.	  Proposed	  legislation	  like	  that	  of	  the	  so-‐called	  “orphan	  works”	  would	  create	  
situations	  that	  could	  place	  me	  in	  breach	  of	  the	  terms	  of	  existing	  contractual	  agreements,	  
without	  the	  ability	  to	  adequately	  pursue	  those	  unauthorized	  uses.	  
	  
	  
5.	  What	  other	  issues	  or	  challenges	  should	  the	  Office	  be	  aware	  of	  regarding	  photographs,	  
graphic	  artworks,	  and/or	  illustrations	  under	  the	  Copyright	  Act?	  
	  
Work-‐for-‐Hire	  has	  been	  of	  immense,	  ongoing	  concern	  in	  our	  field.	  In	  current	  copyright	  law,	  
the	  term	  “work-‐for-‐hire”	  has	  very	  specific	  qualifying	  criteria	  that	  unfortunately	  have	  been	  
misused	  and	  misunderstood	  as	  a	  means	  to	  acquire	  all	  rights	  to	  an	  illustration	  (versus	  
retaining	  copyright	  and	  licensing	  appropriate	  coverage).	  These	  misperceptions	  are	  very	  
hard	  or	  impossible	  to	  correct	  in	  the	  marketplace,	  and	  this	  type	  of	  language	  should	  be	  
examined	  more	  closely,	  in	  order	  to	  facilitate	  an	  environment	  that	  promotes	  authorship	  and	  
protects	  intellectual	  property	  for	  posterity.	  
	  
	  
Sincerely,	  
	  
Cassio	  Lynm,	  MA,	  CMI	  
	  
www.cassiolynm.com	  
www.aminocreative.com	  
	  








To: Catherine Rowland  


Senior Advisor to the Register of Copyrights  


From: Jake Beckman, Artist 


Re: Comments on Copyright Protection for Certain Visual Work 


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  


For the record, I have registered a significant amount of my original work with the US Copyright office at 
no small expense and time commitment on my part.  Still it is an expense and time commitment and so 
there are some works that are not registered because it is just one more thing that I have to deal with.  I 
am glad that the current copyright law allows me to “own” my copyright without having to register it 
immediately.  
 
As a painter I can only create a certain number of original designs.  A significant portion of my income 
from my artwork has come from my ability to spin my images into other products such as reproductions 
of the original designs, or for items such as coffee mugs, T-shirts and greeting cards.  
 
Nevertheless, as a working artist I have experienced difficulties in properly monetizing my work.  I have 
had people not honor licensing agreements by either failing to forward even modest royalties to me, 
failing to forward the aforementioned royalties after a while, or do runs of my work beyond the stated 
license without compensating me, not to mention outright theft of my image without any compensation 
at all. 
 
I have had people who expect me to literally give my work away.  Some people just do not see that it is 
something that I do for a living, just like any other occupation.  
 
I have been approached by the work-for-hire folks who want to reduce me to an employee, without any 
of the benefits of being an employee. FYI, In order to augment my income I also have done a significant 
amount of accounting work, and I am completely cognizant of the difference between an independent 
contractor and an employee.  I find the whole work-for-hire scenario to be extremely predatory on 
artists who are already facing challenges in getting paid for their creative output.  
 
Beyond these issues, it is far too easy for someone to create an orphan work out of one of my images. 
Some internet sites routinely scrape off all metadata, and some websites only let you use their 
watermarks, meaning you have to trust these sites to keep your un-watermarked images from making it 
out in the wild without your identifying information on it.  I already know there are websites out there 
swiping every image they can find on the internet and illegally turning them into things like mouse pads.  
I have seen my images on the internet scavenged with my watermark, metadata and other identifying 
information removed, essentially creating an “orphan work” despite my best efforts to make sure my 







work can be identified as belonging to me. Similarly, I have licensed my images for single use on 
occasion, requiring the publisher to retain my copyright information with the image, but once again, 
found that information buried on a different page not associated with the image or omitted altogether 
for aesthetic reasons.  
 
It is already a tough world out there.  Needless to say I am opposed to anything that makes it easier for a 
corporation to claim my work and my livelihood without compensation.  


2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators?  


As I previously stated, I have experienced infringement of my copyrights.  And I have never sued 
anyone, because the cost of litigation is too high.  Sometimes a request to cease using my work 
is honored; however, there have been just as many infringers who thumbed their noses at me 
as well. Given that the amount of money they made from infringing on my registered 
copyrights were not significant enough to get a lawyer to take the case on contingency, I have 
pretty much had to put up with it when it happens.  
 
As you know for unregistered copyrights, I could only sue for actual damages, which really 
makes it hard to find a lawyer to take up my cause.  
 
Any scenario that makes it any easier for big money to steal my work, including my registered 
copyrights, is beyond my comprehension.  It is already difficult for me to defend my copyrights, 
even when I have registered them.  What I understand of this new legislation would make it 
pretty much impossible for me to defend them even if someone did make a pile of money of 
my original work; all they would have to do is label my work an “orphan work” and I could only 
sue for actual damages, and, therefore, would not be able to sue because no lawyer would take 
this case.  


3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators?  


Like I have said, I have registered a number of my images with the copyright office.  It is 
expensive, especially if you do it per image. And it takes time, a lot of it, to not only photograph 
the work, but also prepare the registration documents. My understanding is to properly protect 
my copyright, I should also be uploading every variation of my design as well, e.g. the original 
design, the design modified for the coffee mug and the greeting card images since they are not 
the same dimensions, and that would add a significant amount of processing to my application.   
 
Did I mention I am a working artist? I have marketing, shows, accounting, oh, yes, and creating 







the original designs to do as well.  Oh, and what about my reference photographs, do I need to 
register them too? Quite frankly I do not have the time or money to undertake registering the 
entire inventory of every image I have taken or created. It would be far too burdensome.  


4. What are the most significant challenges or frustrations for those who wish to make legal use 
of photographs, graphic art works, and/or illustrations?  
 
Some artists derive works from other people’s work; whenever I am asked by emerging artists 
about using someone else’s photograph as a reference I explain to them that they will be 
violating that persons copyright if they have not received permission and produce commercial 
work from that image.  I don’t use other people’s images; instead I rely on my own sketches, 
and photographs, so as an artist who is not producing derivative work based on someone else’s 
designs, I don’t see this as an issue for me.   
 
However, fair use can get murky.  As a person who uses social media a good deal, I forward 
other peoples work that I admire on places like Facebook, but I don’t remove any original 
attributions. However, as I have already stated, that does not mean someone else has not 
already done so.  


5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act?    
 
I have created limited editions. What would orphan legislation do to the value of those limited 
edition prints for my collectors?  What happens when someone declares that image orphaned 
and mass produces prints of it?  


6. What are the most significant challenges artists would face if these new copyright proposals 
become law?  


There is a registry? Really?  I can’t see how that is possible.  What about all those images that 
predate the internet? Who is going to scan and upload all of those? I can’t imagine the time and 
expense.  
 
I do know there are a fair number of image banks out there who would love to lay claim to the 
title and have artists kowtowing to them to earn their favor. Image banks are already a 
predatory industry. I cannot see registry doing anything except piling on more fees and time 
consuming applications. I already know I can’t compete in the legal arena with big money.  All I 
am envisioning here is a wholesale corporate takeover in which the individual artist creator 
cannot compete.  
 







I have figured out how to use the secondary market for my images to make additional money 
from them. All I see here is a legislation that would take that ability away from me; all an 
infringer would have to do is declare my work orphaned and take it for themselves. 
 
Art is a tough way to make a living.  I am self-employed and quite frankly I see the secondary 
market for my original designs as not only now income, but also retirement income.  It does not 
make sense to me for the government to put in place legislation which basically ends my ability 
to exploit my creative output by making secondary income from it.   


 


Jake Beckman 


 








July 19, 2015 


Maria Pallante 


Register of Copyrights 


U.S. Copyright Office 


101 Independence Ave. S.E. 


Washington, DC 20559-6000 


Dear Ms. Pallante and Staff: 


The biggest challenge to the monetizing/licensing of my work is to do what I can to keep 


control of where it appears, and to keep my copyright notice and contact information 


associated with the work intact.  I always attach metadata to my electronic image files – 


the problem is, that metadata is routinely erased by every website the image appears 


on.  I am required by my client(s), that my name and copyright information be included 


with the image - but often the image is used by someone else and that important 


information is cropped off or otherwise removed.  I always sign my work within the 


image area, but there are multiple online tutorials that have instructions on how to erase 


such watermarks.  In this digital age, there is nothing else I can do to prevent my work 


from being “orphaned”’.   


If the Copyright Office is sincere about protecting rights of creators, it should make it 


illegal to remove metadata, a watermark, copyright information, and also illegal to mass 


digitize any works not in the public domain without written permission from the creator, 


all with severe financial penalties. The Copyright office should also make all of its 


registered images searchable by image, not just by textual data. Google, Bing and 


Yahoo can be contacted if there are questions as to how this can be done effectively. 


Regarding “Copyright Protection for Certain Visual Works (Docket No. 2015-01)”  


I have a sincere problem with the overall tone of the proposed language that “potential 


users” rights are equivalent to or greater than those of creators.  They’re not.  If I as the 


creator do not want my image licensed beyond the original use, that is my prerogative.  


If I want to sell an image only one time, that is my choice - it is not the right of the 







“potential user” to claim otherwise.  If I want to create an image, put it on my website, 


and never license it at all, that also my choice.  Why should “Potential users” have more 


rights to my images than I do?  If a “potential user”, individual or company, wants to 


further their business by using imagery, and can’t find an image they can legally use, 


then they can do what individuals and companies have done for the decades before 


electronic file sharing - commission a new one, and keep artists, designers and 


illustrators working.  


In regards to the “private copyright registries” 


To register all of my images, I would have to find them, unframe them where necessary, 


find a large enough scanner to scan them (if necessary go to a shop and pay them a 


large fee), color correct them, keyword and catalog them, return them to their files or 


frames, add metadata and fill out registration forms for each one for at least two 


different registries (do you see the problem here?). All of that could take thousands of 


hours. And all this non–income-producing time would have to be stolen from time that I 


would otherwise be using to create new work, and support my family. In my own case, 


I've been a professional artist for over 20 years. Most of my work was done under the 


existing copyright law, which did not require me to register anything.   


To comply with the kind of provisions proposed in the “Shawn Bentley Act”, I would  


estimate – based on my own experience digitizing work – that it would cost me over a 


hundred thousand dollars and take me at least seven to comply with the law. There is 


no way I can afford that expense, and the thousands of hours I would have to commit to 


the effort would effectively end my creative life. Worse, it would make me the unpaid 


employee of the registries. They would be getting my art for free forcing me to spend my 


time and money processing it for them. Then they would charge me maintenance fees 


and commissions for clearing my rights for clients – clients, who at the moment are still 


mine but would in time become theirs. There is no way I would comply with a system 


like that even if I could afford to. I believe this would violate the 13th Amendment to the 


US Constitution, regarding involuntary servitude. 


http://www.loc.gov/rr/program/bib/ourdocs/13thamendment.html 



http://www.loc.gov/rr/program/bib/ourdocs/13thamendment.html





 


I am asking you to protect my rights as an artist. This new law violates my current rights 


to my own creative work and it’s potential to support me and my family. 


 


Sincerely, 


 


Jeremy Winkler 


Creative Director/Graphic Designer, Artist 








224 E. 4th Avenue   Naperville, Illinois 60540   630.355.6590   kim@martens-kiefer.com


July 21, 2015


Dear Copyright Office, 


I am a medical illustrator who has earned a living from licensing my copyrighted original 
artwork I have created over the past 24 years. Additionally, I am a Professor of Art at Northern 
Illinois University, teaching young illustrators how to contribute to the culture by creating pow-
erful visual art and how to make a living as such an artist through licensing of their work. Yes, it 
is possible to make a living as a visual artist—my husband and I, both with graduate degrees in 
Biovisualization from University of Illinois at Chicago, formed our business, Martens & Kiefer, 
in 1991. We have both won the top awards in our profession including Awards of Excellence 
and Member’s Choice Awards numerous times from the Association of Medical Illustrators. My 
work alone has been published 330 times in the last 6 years in surgical and science textbooks, 
medical journals and phamaceutical education materials. 


Our business model is based on our ability to monetize our copyright protections as they  
currently exist. All of our income comes from the fees we collect from licensing our original 
creations both in limited and exclusive licenses.The proposed changes in Copyright law would 
remove my ability to control my creations. Orphan works legislation would cause me to be 
in breech of contract for all the exclusive licenses I have entered into. Exclusive licenses are 
very valuable to our company, generating the most income for our business and making our 
work more valuable to the clients we are working for. Our clients are investing in artwork that 
facilitates and represents their interests with the protection that they will not see this work in 
competition or in use with values that do not align with their own. All my exclusive licenses are 
limited by time. My clients usually renew this license at the end of our agreement because they 
see the value I created for them. The inventory of existing illustration is very valuable to me 
with secondary licensing making up approximately 35% of my income.


I create original visualizations completely from my ability to imagine and put this visualization 
into a tangible copyrightable form to teach complex medical information for the benefit of man-
kind. I do not copy or rework googled images. What I do is completely original from my abili-
ties and hands alone. What I do impacts our society by teaching the public and physicians. It 
requires an extensive, expensive education. Without the ability to recover those costs and make 
a decent living wage from work garnered from the way current copyright law protects  
artists, there will be few if any medical illustrators in the future. New discoveries require skilled, 
educated medical illustrators to communicate these advancements. We do not want to live in 
a world where medical knowledge is passed around via hacked derivatives of existing images 
by unknowledgable profiteers. The internet is full of this, we all know it. Do we want this to be 
all there is? The current copyright law works to continue to source the medical community and 
public with reliable, accurate illustration by creating an environment for medical illustrators to 
earn a living, thus, serving the public interest.







Further, I think it is utterly unconscionable to think the Copyright office would invalidate my  
copyright registration certificates by their own orphan works policy and concentrate my personal 
intellectual property that I was given protection under the law into privately owned databases under 
current proposals. Any searchable database should be created solely by the Copyright office and not 
by private entities. This focus on searchable databases completely bypass the fact that artist rely on 
the passive protection automatically granted the moment we fix an idea in a tangible expression. It is 
unwieldy and cost prohibitive to need to register every little thing we do.


Lastly, as a member of the American Society of Illustrators Partnership (ASIP), I believe my  
secondary royalties should be paid to ME and not to publishers or to a trade organization that claims 
to own or represent my rights—I can assure you they do not. And the Copyright Office should NOT 
legalize the payment of royalties derived from the overseas commercial licensing of individual artists 
works to self-selected US trade organizations by formalizing the de facto extended collective license 
that is underway in this country by the Authors Coalition of America and its visual art member or-
ganizations such as the Graphic Artists Guild, Society of Illustrators NY, Society of Childrens Book 
Writers and Illustrators.
 
I believe the Copyright Office is constructing policy that gives special interests priorities over the 
copyrights of visual artists and I urge you to instead protect artists’ creations and their ability to earn a 
living.


Sincerely,


Kimberly Martens. M.A.M.S., CMI
Partner/Certified Medical Illustrator


224 E. 4th Avenue   Naperville, Illinois 60540   630.355.6590   kim@martens-kiefer.com








TO:  


Catherine Rowland  


Senior Advisor to the Register of Copyrights  


U.S. Copyright Office 


FROM: 


Ned Gannon 


Freelance Illustrator and Art Professor, University 0f Wisconsin-Eau Claire 


 


1. What are the most significant challenges related to monetizing and/or licensing photographs, graphic 
artworks, and/or illustrations? As a freelance, illustrator I am aware that 
companies and publishers have been creating agreements that strip more 
and more ownership from the artist and makes it more difficult to make 
a profit from being an artist. Stock companies such as Getty, Google 
or Microsoft and now Adobe have also made it more difficult for 
artists to compete with stock images. If I post my images online, they 
are susceptible to theft, but if I don’t I am not competing in a 
twenty-first century market.  


 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators? Most independent artists do not have the time or resources to 
police abuses of their images. When they do discover abuses, they 
often do not have the time or monetary resources to sue for damages or 
losses. Images can be shared via internet faster than a virus. 


 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators? Registering every image I create is unrealistic and places a 
huge burden on the creator that he/she has neither the time nor the 
resources to accomplish. This shifts the burden of ownership to the 
artist instead of assuming they have rights as creators. I could not 
register every illustration I create and would then be susceptible to 
abuses. 


 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations? Right now publishers/clients can 







get so much free or cheap, original art is rarely paid for.  It simply 
is not difficult to hire and artist. People simply don’t feel they 
should pay for it these days.  


 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? Many artists make a living on 
creating original imagery. Passing this law will make it even more 
difficult, possibly impossible for them to maintain a livelihood.  


  


I urge you not to strip artists of the right to make a living doing 
what they were trained to do.  








July 23, 2015 


Dear Copyright Office, 


I would like to make a few comments in regards to your Notice of Inquiry.  I am a professional board 


certified Medical Illustrator and the manager of an academic publications department at the Barrow 


Neurological Institute. I have a Master of Science Degree in Medical Illustration. I am the President-elect 


of the Association of Medical Illustrators. I and my department have received numerous awards for 


illustrations, animations, and neuroscience textbooks as well as the acknowledgement and gratitude of 


the neuroscience field. My institution is both a creator/licensor and a purchaser/licensee of visual 


media. We create original, accurate highly detailed visuals explaining new neurosurgical techniques and 


newly understood anatomical relationships.  Our institution retains the copyrights to most of our visual 


works, first to be able to create derivatives with the base art as new techniques are developed, and 


second, to license to third parties to support production costs, and third, to maintain control of the use 


of our visuals to promote our institution’s reputation and to keep them from being used to promote 


inaccurate medical concepts.  


Question 1. Challenges to monetization and licensing: The most significant challenge we face are people  


who use our visual works without permission or payment. Many people do not take the time to 


understand or respect copyright law. They seem to think they can capture and download our work as 


they please. They seem to think that many uses are fair use, which are not. Another challenge is 


publishers who want to take all copyrights to our visual works without compensation, making it difficult 


to support production and impossible or expensive to produce new derivative works. With online 


publishing and subscription models they often want to not only publish the academic articles with the 


images, but also separate those images from the articles and license them separately to their 


subscribers. All without adequate payment to support the cost of creating the works!  Some publishers 


ask our authors for permission to redraw or make derivatives of our works. They seem to think they can 


then copyright that version and use, resell, or license as they please.  


Question 2. Enforcement challenges: We are infringed frequently. Our institution is in the business of 


healthcare and science, not law suits, so we greatly appreciate that the threat of financial penalties is 


often enough to stop infringers. Still, it takes a great deal of time and expense to find the infringers and 


keep after them until they respond appropriately. We greatly fear that if the Copyright Office removes 


that threat of penalty under orphan works or the penalty for educational institutions / purposes or 


creates a toothless small claims system, it will open a flood gate of infringement that we cannot control. 


We are concerned about infringement in countries that do not respect US copyright law. 


Question 3: Registration challenges: Our greatest difficulty in registering our works is the time and 


expense it takes to register so many pieces. We are a high volume department trying to meet the needs 


of a large number of neurosurgeons, neurologists, and scientists. It is often difficult to register in a 


timely manner. It is prohibitively expensive to register all of the volume of work we create. A minor issue 


is that our authors would often rather we not include the date on our copyright notification. For our 







website and for presentations, even though the content is current, they feel the year can make it seem 


outdated. It makes it difficult to perfect the copyright notification. 


Question 4: Challenges to legal use: Our greatest challenge is finding trained professional illustrators 


with the talent and knowledge necessary to create the kinds of original accurate detailed medical 


illustrations we need. We appreciate that copyright law gives us options for purchasing all rights our 


partial rights, so that we can tailor the project to our budget. Most important this creates a business 


model that works better for our contract illustrators. Visuals are extremely important to our academic 


publications, so the health of the industry is very important to institutions like mine. 


I am very concerned about some of the ideas being proposed without adequate feedback from our 


industry, including orphan works, mass digitalization, small claims copyright court, and protection of 


educational institutions. I am worried that proposed legislation will greatly harm our industry and the 


rich visual support we bring to scientific academic publications. 


Sincerely,  


Mark Schornak  








Alex Wild Photography 
www.alexanderwild.com 
 


Comments in response to Notice of Inquiry on  
Copyright Protection for Certain Visual Works. 


July 21, 2015 


I am a professional photographer, and while I earn a living from multiple different streams related to 
photography (teaching, print sales, commissions), copyright-based licensing remains the largest portion 
of my earnings, comprising over half of my business income. It is the only source of income that is 
sufficient, in and of itself, to ensure that I have enough resources to continue producing new works. 


 1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?  


Commercial infringements of my work outnumber licensed commercial uses by a factor of at least 10x. I 
spend 10+ hours per week dealing with infringements, and this forces me to reduce my photographic 
output by hundreds of photographs per year. I have written about this problem here: 
http://arstechnica.com/tech-policy/2014/09/one-mans-endless-hopeless-struggle-to-protect-his-
copyrighted-images/ 


2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?  


The astronomical cost of enforcement of commercial copyright violations is so high that, in effect, 
copyright no longer exists for anyone but large corporate rights-holders. The enforcement system is 
largely unavailable to myself and the vast majority of photographers. I am in favor of creating an 
efficient small claims tribunal that streamlines the process, creates reasonable damage caps, and is 
funded by copyright registration fees. 


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?  


The lag time between submission and processing is too long to be practical, and the distinction between 
“published” and “unpublished” is too vague. I would appreciate a faster system with clearer guidelines. 
A new registry database that tracks individual photos would be a vast improvement as well, for both 
creators and users of content. 


4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?  


n/a 


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act? 


Clearer Fair Use guidelines would help both image creators and users alike.  



http://www.alexanderwild.com/






         July 20, 2015


Maria Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Ave. S.E.
Washington, DC 20559-6000


Re: Notice of Inquiry, Copyright Office, Library of Congress
Copyright Protection for Certain Visual Works (Docket No. 2015-01)


Dear Ms Pallante and the Copyright Office Staff,


Thank you for the invitation to comment on this subject. As a free lance illustrator, my career spans 
45 years, 40 years as a member of the Society of Children’s Book Writers and Illustrators. During 
this time, I have created a lot of drawings which have been used for advertising, marketing and 
children’s magazines, books and products for children. These illustrations have developed over the 
years and are my assets and the resource for my current and future income in the many markets 
for illustrations. In today’s world, finding a market for illustration is enough of a challenge without 
having to justify and defend the ownership of my own work.


Here is my response to the questions posed:


1. What are the most significant challenges related to monetizing and/or licensing photographs, 
graphic artworks, and/or illustrations?
 A big challenge is to keep control of my images and keep my copyright notice and contact 
information with the work. I have already seen certain companies removing my copyright and digi-
tizing my work without my permission or financial compensation.
 Also, work-for-hire contracts, increasingly forced on artists, require the surrender of valu-
able digital rights to publishers in order to get an assignment.
  
2. What are the most significant enforcement challenges for photographers, graphic artists, and/or 
illustrators?
 The high cost of legal fees in an infringement lawsuit is a major challenge and capability of  
internet companies to get artwork for free.


3. What are the most significant registration challenges for photographers, graphic artists, and/or 
illustrators?
 There is a financial burden to register every image created and the problem of finding the 
time to register new images. Old images, which cannot be found to register, will fall into noncom-
pliance and can be freely exploited by others.
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4. What are the most significant challenges or frustrations for those who wish to make legal use of 
photographs, graphic art works, and/or illustrations?
 There is the challenge of finding the true creator of the original work with unauthorized 
use and the ease of copyright removal.


5. What other issues or challenges should the Office be aware of regarding photographs, graphic 
artworks, and/or illustrations under the Copyright Act?
 It should be illegal to remove a watermark, to remove metadata or copyright information 
and illegal to digitize any works not in the public domain without written permission from the 
creator. All registered images should be searchable by image.
 Eliminate the concept of Orphaned Works. No works are orphaned, access to their creators 
is needed.


     Sincerely,


     Sally Springer








July 23, 2015


Maria Pallente
Register of Copyrights
U S Copyright O�ce
101 Independence Ave. S. E.
Washington, DC 20559-6000


Re: Copyright Protection for Certain Visual Works (Docket No 2015-01)


Dear Ms. Palente and the Copyright O�ce Sta�,


Thank you for the opportunity to comment under your publication. “Orphan Works 
and Mass Digitization”, a true masterpiece of long-winded “lawyerspeak” that would 
make Thomas Je�erson cringe.  One can only sympathetize with our poor congress-
people who must eventually vote on a bill, understandably, having never read it.


As a designer, licensing professional, and educator, I reserve the right to use the 
“venacular.” I have been registering my copyrights since the �rst publication of my 
work in the late 1970s.  And I provided your o�ce with 2 deposits of each design 
which in the early 1970s was at great expense and e�ort as the technology of even 
B&W photo copiers was in it’s infancy.


It is clear from your document that you pay great deference to dead, original copy-
right holders, the eldest of which are now 120 years (their children and grandchilden 
now ranging in age from about 80 -100 years old).
Here I quote from your document:


The problem is that fair use best practices often are arrived at absent consultation with authors and other copyright 
owners, and therefore they run the risk of being more of an aspirational document – what a community believes fair use 
ought to be – than a descriptive one.


Since you have grandfathered in all the myriad changes to the Copyright Law back to 
1895, I would ask if you intend to grandfather in our rights to statutory damages and 
attorney’s fees which we acquired under the law as part of the fee for registering our 
work?


Over the past 20 years, I have undertaken to educate myself on the computer, to learn 
to create artwork, to communicate  over and to navigate the internet, to learn genera-
tions of software programs. In that time, I see little progress at the Copyright O�ce 
toward creating a easily searchable visual database that would make a “diligent 
search” possible for a potential licensee. The Copyright O�ce has continued to collect 
fees but your sta� seems to have done little towards scanning the deposits or provid-
ing textual metadata.  Now the Copyright O�ce is wishing to farm out the responsibil-
ity to private corporations and to presumably force artists to re-register again in order 
to receive any copyright protection.


I have visted one of the sites mentioned  in your document (PLUS) to see if any of my 
images are in their database but the ability to upload an image to their website is not 
even functional at this point. And, preliminary to even opening an account in order to 
ascertain how di�cult it would be to do a “diligent search” there, I am forced to accept 
the conditions of their contract which includes a blanket indemni�cation of a private 
corporation against goodness know what! Duh!


3. INDEMNIFICATION: You agree to indemnify and hold PLUS, its o�cers, directors, owners, agents and employees, 
harmless from any claim or demand, including reasonable attorneys fees, made by any third party due to or arising out of 
your listing in the Registry, the violation of these Terms of Use by you, or the infringement by you, or other user of the 
Registry using your computer, of any intellectual property or other right of any person or entity. We reserve the right, at 
our own expense, to assume the exclusive defense and control of any matter otherwise subject to indemni�cation by you.


If Jimmy Wales and people’s experience on Ebay is to be believed, there is NO REASON 
why any contemporary piece of art should be labeled as “orphaned.”  There are 
millions - NO! -BILLIONS OF PEOPLE on the internet- all willing and eager to tell me 
when and where my grandmother’s old teapot was made, who the manufacturer was, 
what it is worth.   At least 20 people will respond at Yahoo Answers to tell me why my 
cat purrs contentedly while at the same time biting my hand. People devote huge 
amounts of their personal time to come together to create and edit a free online 
enclyclopdia. I can personally identify the artwork of at least 100 of my contemporar-
ies- possibly as many as 200 di�erent styles. Put up a website, Copyright O�ce- the 
indenti�cation of the copyright holders will come!


I see no need for this complex, convoluted "�x" to the Copyright Law. There is a prece-
dent for publishing notice thru the Trademark-Patent O�ce of intention to use certain 
visual markings or words as a trademark and an objection period during which com-
panies who feel a trademark infringes their trademark can �le objections.  Ditto 
patents. There far fewest potential licensees looking for the copyright holders then 
there are artists with bodies of work that they would have to register thru these 
private image banks. Most of the infringements of my work over the past 35 years 
have been discovered by friends, family, clients, fans, and colleagues.  If there were a 
site where potenial licensees could upload images they were interested in using, the 
public would provide the artist’s name, with little search e�ort on the part of the 
potencial licensee. Artists would check these sites regularly to see if anyone was 
claiming their work was “orphaned”- as well as to cultivate potential licensees. Lots of 
people would go to waste time and prove how “art-smart” they are.  People just like 
looking at art- on Ebay, on Etsy, on artists websites.


I understand  and sympathize with the plight of librarians with regard to old photo-
graphs with creation dates as far back as 1895 and copyrights possibly owned by their 
heirs. An opposition period such as as published for trademarks by the USPTO would 
probably not garner a lot of information re: rights holders of old photographs. I 
believe a better use of the Copyright O�ce's time would be in suggesting legislation 
to clarify the meaning of “fair use”  to allow librarians, curators, etc to make copies for 
the purposes of restoration or historical documentation.  Or to use old photographs in 
historical documentaries. books, magazines, publications, etc.  If a legitimate copy-
right holder comes forth after fair PUBLIC notice of “intention to publish” with a fair 
waiting period (I would say 6 months), there is some reason to eliminate penalties to 
the “infringer”.  And possibly to prescribe some compensation guides in line with what 
the book publishing industry would normally pay to use an old photographic image 
(not by famous photographer or being actively licensed.) In most cases, it would be a 
courtesy payment, not be in excess of a few hundred dollars. If the publishers had to 
the guts to just publish these old photographs, I question how many copyright hold-
ers would have come forth with complaints of infringement.  Most of these old photo-
graphs have made their way onto Ebay, into antique stores, garage & estate sales and I 
doubt that there would be many copyright holders popping up to identify their Uncle 
Charlie in that photograph with Herbert Hoover.  For one thing, if the family has sold 
o� or otherwse disposed of the originals of these unpublished photographs, they 
have very scant legal proof of being the copyright holder. 


The Copyright O�ce goes to much too far on proposing schemes like a "safe harbor" 
for non-pro�ts. I sometimes grant courtesy licenses to non-pro�ts, but it's on a case by 
case basis.  Some of these executives of non-pro�ts are making seven �gure salaries 
and their employees get paid.  To bar a court from ordering even reasonable compen-
sation to the copyright holder when licensing their art is the copyright holder’s prima-
ry occupation and income is something in which the Copyright O�ce should not be 
meddling.


Labeling contemporary art as “orphans” and putting actively licensed commercial 
artwork by artists who have devoted their lives to developing their skills and reputa-
tion into the same category with centenarians who may or may not own copyrights of 
which they are probably not even aware, is aiding and abetting infringers.  As is trying 
to force artists to register their art with private registries and make public their body of 
work on the internet as a condition of protecting their rights.  You are really just 
creating an “infringer’s catalog”  where thieves are o�ered a better selection of art to 
infringe.


In my experience, many infringers are the foreign manfacturers of legimate licensors 
who manufacture a little extra product to sell themselves in a market where they don’t 
think the infringement will be discovered.  And usually the three parties sort it out 
amicably.


But the other category of infringers are thieves in China, Thailand, and the former 
USSR who download poor quality scans with which they produce equally poor quality 
cheap junk that they hawk on Amazon and which ends up in our land�lls. It’s impossi-
ble to take legal action to prevent or to be compensated for this type of infringement. 
Fortunately, Amazon, Etsy, and Ebay are very cooperative in removing this kind of junk 
from their sites. The FBI is more than willing to protect the rights of large multi-nation-
al, multi billion dollar, media corporations at tax-payer expense over infringements 
“with or without pro�t” with �nes up to 2 million dollars and 10 years prison sentences 
but they do nothing for ordinary rights holders.


I license only to the best licensees wth the highest quality product.  Your vague 
language as to whether injunctive relief  still exists for registered copyright holders 
may or may not limit my options for protecting my brand and protecting the interests 
of my legitimate exclusive licensees. Some licensors do not choose to license to 
companies whose quality does not met their standards. Nor do they wish to tolerant 
substandard product, not bearing a copyright notice, being disseminated in the 
marketplace. I would resent being told by the copyright o�ce that the “innocent” 
infringer has the right to sell o� their existing merchandise. When have you become 
the court system? 


I don’t see that there are any excuses for publishing artwork without permission of the 
rightholder.  Infringers know that even if they cannot locate the rights holder, some-
one owns those rights.  What companies did before they could revamp public 
domain art for free on a computer, was they hired an artist to create art similar to the 
art they were wanting to license. There are myriads of unemployed trained artists-- I 
personally know of two who committed suicide over their inability to make a living 
after these large corporations let their entire creative sta� go, thinking that a few 
computer technicians could replace them. As artists, we constantly deal with Cheap 
Joes out looking for some public domain art that they can use for free, or poorly 
trained young artists who don’t how to do anything but mash up someone else’s art 
on the computer.  People do not have a right to license any piece of art just because 
they can’t �nd the copyholder. Images are often not available or the licensee does not 
wish to license on the licensor’s terms. I turn down many more licenses than I accept. 
The Copyright O�ce would be condoning, encouraging and rationalizing THEFT by 
giving infringers a free pass on any penalties for infringement.  Corporations would 
love it. I’d give them odds that if they did enough searches eventually they would get 
a bunch of art for free with the rights holders never discovering the infringements.  


I believe it’s been emphasized what an undue burden the Copyright O�ce will be 
placing on artists, if artists are forced to re-register previously registerd images with 
new metadata and various versions of the images.  Many artists still work in traditional 
media and distrust putting their work online and to comply with registration, they will 
need to hire people to scan their work, to write appropriate metadata, to upload 
images. etc. There are many artists who understood and appreciated a simpler easy to 
understand Copyright Law, before lawyers and librarians who have never created a 
license-able piece of art  or come within 10 feet of a licensing agreement, decided 
they know better about what is “reasonable compensation” for an artist should be and 
decided to exercise their typing talents on creating on whole new copyright system.


Further I would pose the question, why are taxpayers supporting a Copyright O�ce 
that is farming out their registry duties to private industry? What is your purpose- a 
lobbying group to Congress for private registries?  And to what legal protection are 
registered copyright holders entitled for their 55 bucks now they you have decided to 
jettison statuary damages and the court system?


Thanks you.


Very truly yours,


Margaret (Peggy) Toole








 
July 22, 2015 
 
Ms. Maria Pallante 
Register of Copyrights 
U.S. Copyright Office 
101 Independence Ave, S.E. 
Washington, DC 20559-6000 
 
RE: Notice of Inquiry, Copyright Office, Library of Congress 
Docket #2015-01, Copyright Protection for Certain Visual Works 
 
To Whom It May Concern: 
 
Thank you for the opportunity to comment on this issue. As a Board Certified Medical 
Illustrator—one of only about 250 in the world—I feel my say is often drown out by large 
organizations with loud and well-funded voices, yet it is my artwork and the work of my unique 
and highly-trained, highly-specialized colleagues that provides the visual clarification of complex 
scientific concepts and procedures so critical to education in science, medicine, and healthcare. 
My clients tell me frequently that it’s my illustration that bring their teaching and writing to life 
and allow it to be understood by others at various levels of scientific expertise. 
 
For almost fifteen years, I supported my family and myself by operating a successful biomedical 
illustration studio full-time and by licensing the reproduction rights to my archive of illustrations. 
My clients are primarily non-profit groups—best-in-class research centers and medical 
institutions as well as the world-renowned physicians and scientists that work at them—and the 
for-profit publishing companies that are so integral to the academic publish-or-perish system. 
Whether created for a for-profit or for a non-profit entity, the objective of my work in nearly 
always education. 
 
While I continue to operate my studio part-time, about 1 year ago, I transitioned into a new full-
time role as Medical and Scientific Art Director at Harvard Medical School (another non-profit 
educational institution). I am now helping to build the school’s online learning program in 
medical education. In a way, I now stand on the other side of the fence, yet in both roles—
Freelancer and salaried Art Director—copyright is fundamental to my daily work, and I protect 
my own as well as credit that of others. 
 
I’d like to answer your questions from my personal viewpoint: 
 
1. What are the most significant challenges related to monetizing and/or licensing 
photographs, graphic artworks, and/or illustrations? 
 
Intellectual property is the name of the game. The fact that individuals and companies want to 
reproduce my work speaks to its value. It is my extensive training, unique experience, and artistic 
skills that make me a valuable consultant, and it is these same skills that make my products—my 
visual creations—valuable pieces of intellectual property. The illustrations I create are the assets 
of my company. Without the ability to carefully license and re-license my work and to control the 
reputation established by the accuracy and quality of that work by preventing the creation of 
derivatives, there is no way I could continue to earn a living as a professional artist. I price my 
work commensurate with the rights licensed, and exclusivity is often a factor in my contracts with 







clients. Without control over the reproduction of my work, I simply could not make a living in 
this field. 
 
2. What are the most significant enforcement challenges for photographers, graphic artists, 
and/or illustrators? 
 
Time. The internet has made visual work accessible to almost anyone, and it has birthed a new 
cultural belief that everything is (or should be) in the public domain. There seems to be an 
assumption that artists create work simply because they love to express themselves. While that 
may be true for some fine artists, as a biomedical illustrator my visuals serve science—They are 
educational content. The creation of them requires investment of significant time researching, 
consulting, and iterating to assure that the work is accurate and didactic. I consider myself a 
scientist and my clients respect me as one. As a self-employed professional, I simply could not 
dedicate my days to combing the web and contacting infringers. That effort would leave me no 
time to practice my craft and contribute to the advancement of medical education, and little hope 
of financial gain in the end.  
 
Money. I cannot afford attorney fees to even begin to prosecute infringers of my work—and 
many infringers know that and feel protected by that fact. Even when I do identify infringers, the 
legal system leaves me little recourse. It’s a bit like a time-consuming game of Whack-a-Mole, 
with little-to-no financial compensation and new infringements popping up continuously. There 
are, however, copyright holders who are capable of protecting visual work—the multi-million 
dollar international corporations that have become the norm in medical and scientific publishing. 
They have the money to hire full-time attorneys to prosecute infringers as well as lobbyists to 
influence lawmakers to legislate in their favor. Many of these companies are my clients or the 
publishers of my client’s manuscripts. These are the same corporations that now, almost as a rule, 
present self-employed artists with take-it-or-leave-it contracts full of work-for-hire terms, low 
rates, and long payment periods. These corporations work to grow their visual archives by 
gathering intellectual property created by artists and have found ways to monetize this work via 
databases and secondary licenses. Even if I do manage to retain copyright to my illustrations, they 
still may appear, illegally, within these databases and none of the fees collected from this 
secondary licensing will ever come to me, the copyright holder, as it should. 
 
3. What are the most significant registration challenges for photographers, graphic artists, 
and/or illustrators? 
 
After educating myself thoroughly about contracts, licensing, and copyright, I had to make a 
decision: Will I register my work or not? I considered the time, paperwork, and expense of 
registering the hundreds of illustration I create each year. I understood that the Copyright Office 
Registry is not searchable in any meaningful way for visual material. (Searching for medical 
illustration by text only is fruitless.) I weighed that against the potential to defend my copyright—
registered or not—particularly against well-funded organizations. And in the end I decided to 
spend my time creating new visuals for paying clients and to license my own archive of work 
instead. 
 
4. What are the most significant challenges or frustrations for those who wish to make legal 
use of photographs, graphic art works, and/or illustrations? 
 
As artists, we are all inspired by the work we see in the world around us, but in the end my 
creations are original, and I take the utmost precaution to be sure that’s true. I warrant it to clients 







in my contracts. I do not “repurpose” other artists’ work. “Repurposing” or “mash ups” without 
permission is simply stealing (intellectual) property. 
 
In my work at a medical school and in my experience with researchers and physicians over 15 
years of contract work, I’ve seen few cases where current copyright law prohibited the use of 
visuals for the advancement of education or research. With due diligence and proper attribution 
by the user, a solution is never far from hand. 
 
Even if there are select cases when the copyright owner is challenging to locate, that burden must 
fall upon the party hoping to reproduce the image. Taking away the (intellectual) property of 
individual creators for the purported good of society is unacceptable. 
 
5. What other issues or challenges should the Office be aware of regarding photographs, 
graphic artworks, and/or illustrations under the Copyright Act? 
 
The creation of functional and fair private databases of artwork is impossible to imagine. I could 
not afford the time to prepare and submit a career’s worth of work, let alone bear the cost of 
submission. And to what end—To have a third-party company control my intellectual property? 
I’m keenly aware that the Copyright Clearance Center is a for-profit institution that does not 
redistribute secondary licensing fees to visual creators. Yet another fox in the hen house is a 
mistake. 
 
It has become increasingly hard to survive as a self-employed medical illustrator despite the best 
training and the highest professional standards. If the copyright revisions being proposed become 
law, it will likely be the end for many talented self-employed medical illustrators and have a 
devastating impact on our contributions to the field of medical education. 
 
 
Respectfully, 
Joanne Haderer Muller, MA, CMI, FAMI 
 
Medical and Scientific Art Director 
Online Learning, Harvard Medical School 
 
Partner & Creative Director 
Haderer & Muller Biomedical Art, LLC 
 
Chair Ex-Officio, Board of Governors 
Association of Medical Illustrators 
 
MA, Medical & Biological Illustration, Johns Hopkins University School of Medicine 
CMI, Board of Certification of Medical Illustrator 
FAMI, Fellow of the Association of Medical Illustrators 
 
 








July 21, 2015 


 


To: Maria Pallante, Register of Copyrights 


 


I am a creator of both written works and visual imagery, a self-employed writer, author, painter, and 
illustrator, and have been creating works and licensing subsequent rights to those images since 2003.  


Copyright is the basis of my income and ability to support my business. It is the only way I have to 
protect the accuracy and integrity of my work, and to negotiate an appropriate fee for re-licensing. 


The biggest challenge to monetizing/licensing my work is to keep control of where it appears and who 
uses it, and to keep my copyright notice and contact information associated with the work. 


The technology that’s available today isn’t enough to protect our work as artists from being stolen. 


If the Copyright Office is sincere about protecting rights of creators, it should make it illegal to remove a 
watermark, illegal to remove metadata, illegal to remove copyright information, and also illegal to mass 
digitize any works not in the public domain without written permission from the creator, all with stiff 
financial penalties.  


The Copyright office should make all of its registered images searchable by image, not just by textual 
data. If Google and Bing can do it, so can the Copyright Office. 


No work is an orphan, it all has been created by someone, even if a ‘potential user’ doesn’t know who it 
is. 


If there is to be a clearing house for image searches, it should be the Copyright Office, with no additional 
fees or labor required of the creator. It would be physically impossible for me to re-register, scan or 
photograph the hundreds of images I have created over the years. In many cases, I no longer have the 
published work, or the original art, even though I own the copyrights. A requirement to resubmit all of 
my work to a different registry would be devastating to my ability to claim ownership and therefore 
license any work in the future. Even the PLUS registry under development appears to be utilizing 
metadata and watermarks - both identifiers that are useless currently to protect ownership information. 


I am very troubled by the overall tone of the proposed language that ‘potential users’ rights are 
equivalent to those of creators. They are not. If I as the creator do not want my image licensed beyond 
the original use, re-used, re-purposed, re-imagined, re-combined, that is my prerogative. If I want to sell 
an image once, then let it collect dust, that is my choice - it is not the right of the ‘potential user’ to 
claim otherwise. If I want to create an image, put it on my website, and never license it at all, it is also 
my choice. ‘Potential users’ do not have rights to my images, I do. If a ‘potential user’, individual or 
company, wants to further their business by using imagery, and can’t find an image they can legally use, 







then they can do what individuals and companies have done for the decades before electronic file 
sharing - commission a new one, and keep illustrators working.  


Sincerely,  


Tea Silvestre Godfrey 


Story Bistro 


Portland OR 97267 


StoryBistro.com 








The Illustration League
Grand Rapids, Michigan
TheIllustrationLeague@gmail.com


July 22, 2015


U.S. Copyright Office, Library of Congress
101 Independence Ave. S.E.
Washington, D.C. 20559-6000


RE: Notice of Inquiry, Copyright Protection for Certain Visual Works
Docket No. 2015–01, FR Doc. 2015–09575


Dear Staff of the U.S. Copyright Office:


We are an informal society of illustrators and other visual artists in Grand
Rapids, Michigan. We thank you for the opportunity to comment on the im-
portance of the rights currently granted to us as creators of visual works—such
as photographs, graphic artworks, and illustrations—under the Copyright
Act of the United States.


These days, it is easy to share visual works via the Internet. Inexpensive
image scanners, digital cameras, and camera-equipped mobile phones, com-
bined with free and widely used web-based image sharing services such as
Facebook and Flickr and Instagram, enable millions of people to create and
distribute visual works easily.


For artists such as us, the Internet has become an essential business tool for
promoting the visual works and services that, for many of us, are the value we
deliver as small businesses. Most working artists have a web site and/or use
social media such as Facebook and Twitter to promote their visual works and
services. Unfortunately, the Internet has also become an essential business
tool for those who seek to enrich themselves by illegally exploiting artists’
copyrighted visual works.


Fortunately, it is easy to make legal use of visual works created by others,
and it is increasingly easy to find and try to stop those who are illegally using
copyrighted visual works, thanks to at least two developments.



mailto:TheIllustrationLeague@gmail.com
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First, the nonprofit organization Creative Commons has made available free
and easy-to-understand copyright licenses known as Creative Commons li-
censes.1 Creators of visual works can share their works on the Internet with
a Creative Commons license, if they so choose, and anyone can use those
works free of charge under the terms of the license without needing to ne-
gotiate individually with the creator of the work. Today, over 343 million
images with Creative Commons licenses are available on Flickr,2 and other
visual works with such licenses are available on other web sites. The vast
amount of visual works available with a Creative Commons license means
that it is easier than ever for users to find existing visual works that they can
use without negotiating with the creators of the works and without infringing
copyrights.


Second, search engines such as Bing, Google, and Tineye have made available
free and easy-to-use reverse image search systems that can be used to locate
the source of visual works or find more information about them, to find higher
resolution versions of images, and to track down the creators of visual works.
These reverse image search systems also allow creators of visual works to
find users who may be using copyrighted works illegally. The fact that most
artists working today can easily be found on the Internet by prospective users
of their visual work, and the fact that artists can easily find users who may
be using copyrighted visual works legally or illegally, provides a high level of
mutual findability between creators and users of visual works.


All of the above-mentioned facts form the background for the following sub-
jects of inquiry:


1. What are the most significant challenges related to monetizing and/or
licensing photographs, graphic artworks, and/or illustrations?


As artists, many of us are dependent on the monetary income from licensing
our visual works. Thanks to the Copyright Act, our visual works do not
immediately lose value upon creation. But for artists, monetizing and/or
licensing visual works (beyond a single use by one user) requires, as a prereq-
uisite, that the artist is the copyright owner. This means that any conditions
that weaken an artist’s position as a copyright owner will weaken her ability
to monetize and/or license her visual work.
1See http://creativecommons.org/licenses
2As enumerated at http://www.flickr.com/creativecommons on July 21, 2015
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Conditions that weaken an artist’s position as a copyright owner include (but
are not limited to): (a) any contract between an artist and a client (or an
employer) that stipulates that the artist’s work is work-for-hire, which strips
copyright ownership from the artist and assigns it to the artist’s client or
employer instead; and consequently, (b) any situation that limits an artist’s
ability to negotiate such contracts, such as unsympathetic legal policies of
large client organizations; finally, and perhaps most relevant to the U.S.
Copyright Office, (c) any legislation that changes the Copyright Act so as to
weaken an artist’s position as a copyright owner: for example, by reducing
the duration of copyright or by permitting the unauthorized use of so-called
“orphan works.” (The word orphan effectively implies that the artist is dead
and so are her rights. We will say more about this at the conclusion of this
letter.)


In addition, any collective rights management organization that diverts roy-
alties away from artists will have a negative impact on artists’ ability to
monetize their work; companies that sell royalty-free stock photography and
illustration could be considered an extreme example. It is very important
that the U.S. Copyright Office not exacerbate this problem by creating any
kind of extended licensing program that would further divert royalties from
artists.


2. What are the most significant enforcement challenges for photographers,
graphic artists, and/or illustrators?


As noted above, it is easier than ever for artists to discover illegal use of their
copyrighted visual works. And we should note that not all artists are opposed
to all illegal use of their copyrighted visual works. For example, occasionally
we may discover unauthorized non-commercial use of our images by hobbyist
bloggers who are fans of our work and who are using our work in an admiring
way that gives proper credit and prominently links to our web sites; many
of us consider such use of our work to be beneficial to our promotion and
visibility as artists, and we would not initiate enforcement action against all
such uses. But when we decide to initiate enforcement action against illegal
uses of our visual work that has not been registered with the Copyright
Office, the biggest challenge is the high monetary cost of hiring an attorney,
since artists are not legal experts. In such cases, the cost of enforcement can
be called prohibitively high, because the value to be gained by winning the
case is usually so small. The easiest way for the Copyright Office to alleviate
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this challenge would be to extend all the rights currently given to creators of
registered works to unregistered works as well.


3. What are the most significant registration challenges for photographers,
graphic artists, and/or illustrators?


A recurring theme of our letter is that it is easy for creators and users of
visual works to find each other via the Internet. Effectively, current infor-
mation technology lessens, rather than increases, the importance of copyright
registration. For many illustrators, registration requirements can be confus-
ing, the process of registration can be time consuming, and there is a high
monetary cost if the artist is very prolific. An obvious solution to these chal-
lenges would be to extend the statutory rights given to creators of registered
works to unregistered works as well.


4. What are the most significant challenges or frustrations for those who wish
to make legal use of photographs, graphic art works, and/or illustrations?


At the risk of sounding too repetitive, we would like to repeat our observation
that it is easier than ever to share visual works via the Internet. It is easier
than ever for creators and users of visual works to find each other. Thanks
to widespread Creative Commons licensing of visual works, it is easier than
ever to find existing visual works that can be used without negotiating with
the creators of the works and without infringing copyrights. Many of us are
also big fans of museums, libraries, and archives, which still provide essential
services to our country and provide artists with invaluable fair-use visual
works for purposes of inspiration and research.


In this day and age, we find few barriers to the legal use of visual works and
few barriers to the progress of illustration for the benefit of all. We are not
saying that the current situation is perfect; it may be possible for the U.S.
Copyright Office to initiate changes that would improve the ease with which
creators and users of visual works can find each other, and lower the cost
of registering copyrighted works. However, we are concerned that the U.S.
Copyright Office may initiate changes that would weaken artists’ rights. As
we will discuss further below, any legalization of the false concept of “orphan
works” would only weaken artists’ rights and damage the currently positive
climate for creation and sharing of visual works.


5. What other issues or challenges should the Office be aware of regard-
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ing photographs, graphic artworks, and/or illustrations under the Copyright
Act?


It is important to note that monetary gain is not the only reason why artists
value copyright. As artists, we also value the increased control that copyright
gives us over the purposes for which our visual works are used. If others use
our visual works in ways that promote ideas that we consider unethical (such
as using our works to illustrate hate speech), or in ways that could damage
our reputations or the reputations of our licensees, the Copyright Act gives us
more power to stop such unauthorized use. Thanks to reverse image search
systems, we are more likely than ever to discover such potentially damaging
copyright infringement. Of course, if we are unconcerned about the purposes
for which our visual works are used, we can always choose to make those
works available with a more permissive Creative Commons license.


We would like to make a final statement on the issue of so-called “orphan
works,” which are copyright-protected works that a prospective user desires
to use, but he or she cannot identify and/or contact the artist who owns the
copyright. We understand that the U.S. Copyright Office released a report
last month titled “Orphan Works and Mass Digitization” that advocated for
limited liability for users of so-called “orphan works.” In the case of visual
works, we believe that limiting the liability of users of so-called “orphan
works” would severely weaken all artists’ copyright ownership. In this era
of high mutual findability between creators and users of visual works, there
is no reason to consider any visual work “orphaned.” Copyright law in the
United States should stipulate that prospective users of a visual work who
cannot identify and/or contact the rightsholder should either refrain from
using the work or else face full liability for any copyright infringement. (Fair
use limitations, as currently described in the Copyright Act, should still
protect uses such as criticism, news reporting, teaching, or scholarship.)


A more promising solution to the so-called “orphan works” problem, at least
in the case of visual works, would be to educate artists on the great value of
creative reuse of visual works in the digital commons, and to encourage all
artists to make their work available on the Internet under the most permis-
sive Creative Commons license that they are comfortable using. This would
more faithfully fulfill the constitutional mandate to “promote the Progress
of Science and useful Arts...” in a way that preserves the rights that the
Copyright Act currently gives to artists.
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We thank you again for this opportunity to comment on the above-mentioned
subjects of inquiry, and we hope that this letter gives you a greater knowledge
of the pertinent issues from the perspective of creators of visual works.


Sincerely,


The Illustration League
Grand Rapids, Michigan
TheIllustrationLeague@gmail.com
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Dear Copyright Office, 
 
I’m writing in response to the fact that Congress is drafting a new US Copyright 
Act. I fear it would be very detrimental to the artist community. I am a graphic 
designer graduating from college in a matter of days. I am looking for a job and 
would also like to freelance as well. I want to do what I can to ensure that I can 
still earn a living doing what I enjoy, without fearing that my work will be misused.  


 
1. What are the most significant challenges related to monetizing 


and/or licensing photographs, graphic artworks, and/or illustrations?  
 
The general public doesn’t seem to understand very well the value of 
creative works such as photography, graphic design, and illustration. This 
can be seen in the music industry. Most people have few qualms over 
downloading “free” music. They enjoy it but they don’t think about how the 
people who wrote/performed the music are going to make ends meet. 
Likewise in the visual arts, people enjoy the results but don’t necessarily 
consider that being an artist is a serious vocation, or that artists are trying 
to make a living. People wouldn’t expect to get other products or services 
for cheap or free, so why are the arts an exception? 


 
2. What are the most significant enforcement challenges for 
photographers, graphic artists, and/or illustrators?  
 
It may take a while for an artist to even find out that their work is being infringed. 
So much damage can be done before the artist even finds out. And it also costs 
a lot to hire a lawyer in the event of a lawsuit. 
 
3. What are the most significant registration challenges for photographers, 
graphic artists, and/or illustrators?  
 
Currently, the fee for copyrighting a creative work is around $50. If artists were 
required to copyright literally everything they’ve ever produced (past, present and 
future works, everything from finished work to sketches), that’s a ridiculous 
amount of time and money to spend in the mere hope that their work is 
protected. Most artists simply cannot afford that.  
 
4. What are the most significant challenges or frustrations for those who 
wish to make legal use of photographs, graphic art works, and/or 
illustrations?  
 
It’s sometimes hard to gain access to artwork because artists are so on the 
defensive, wary that someone will infringe on their work. It’s also difficult because 
it’s more expensive than typically expected, and rightfully so. With art, you’re not 
just buying the art. You’re buying the service/rights which are almost worth more 
than the art itself. 







 
5. What other issues or challenges should the Office be aware of regarding 
photographs, graphic artworks, and/or illustrations under the Copyright 
Act?  
 
In short, I believe the Copyright Act would discourage current and future artists 
from making a living through their art. Those in favor of the Copyright Act think 
they’re making art more available for the public. But if there’s no real way for an 
artist to protect or have control over their artwork, then it really stifles the art of 
the future. It also doesn’t give the respect that artists deserve. No one would dare 
ask Microsoft or Apple or any other major company out there to give away the 
rights to their products/brand. So why would anyone ask artists to do the same 
thing?  
 
I hope the Copyright Office and congress will consider the needs and value of 
American artists and anyone who produces anything and publishes it online and 
let them have the protection they deserve under the Constitution (creative works 
have protection whether they’re registered or not).  
 
Sincerely, Sarah Jarvis 








July 23, 2015


 


U.S. Copyright Office,


I am a private citizen witnessing the wholesale destruction of emerging and working class 


artists in this country.  The very artists who, over time, might create the great works  of art 


that would live on forever.  Or shoot the great photographs that would inspire others to see 


our world and our lives in ways we never imagined.


Photographers, graphic artists, and illustrators are leaving once successful careers, in large 
part, because our existing copyright laws have failed to protect them from Internet piracy.   
Our current laws fail to provide a safety net for working artists whose work can be easily 
copied and distributed on the internet without their permission.


Section 512 of the DMCA and the take down notification provision is  terminally flawed. It 


denies every copyright holder the ability to have their work permanently removed from 
infringing websites.  I do not believe that the legislators who wrote the law ever intended 


Section 512 to enable criminals to avoid prosecution, but it does and everyone with even a 
rudimentary knowledge of online piracy knows it.


Last year alone, over 345 million take down notices were filed with little or no impact on the 


amount of infringing content readily available on the Internet.  In essence, visual artists, and 


all copyright holders for that matter, are defenseless in their ability to protect their work from 


online criminal enterprise.


Before it is  too late and even more creatives are forced to abandon their careers, I 


respectfully ask the Copyright Office to make it one of their legislative priorities  to ask 


Congress to make revisions that would add a stay down provision to Section 512.  A take 


down and stay down provision that requires website owners and operators to be legally 


responsible for permanently blocking all infringing content listed in take down and stay 


down notifications from their website(s).  


Respectfully,


William Buckley Jr.
FarePlay, Inc.








 


 


Maria Pallante 
Register of Copyrights 
US Copyright Office 
 
July 20, 2015 


Dear Ms. Pallante,   


I am writing as follow-up to my meeting with you on January 20, 2015 and to respond to the 
current Notice of Inquiry (NOI) for Visual Works under the Copyright Act.   Thank you for this 
opportunity to comment. 


I am a practicing medical artist, and the director of the graduate program in Medical and 
Biological Illustration at the Johns Hopkins University School of Medicine.  I have created 
thousands of surgical illustrations depicting operative procedures performed at Johns Hopkins 
Hospital by 1) observing these procedures in the operating room, 2) follow-up discussions with 
the surgeons, and 3) refinement of sketches and development of final illustrations.   I 
conceptualize, edit, and depict the subject matter, presenting it in a manner a camera could 
never capture.  Because I have worked for myself and for an institution, copyright to my work is 
held by various entities:  by me, by Johns Hopkins University, and by medical and general 
publishers.   


I currently serve as the President of the Association of Medical Illustrators.  As professional 
medical illustrators, my colleagues and I create images of complex medical topics for health care 
providers (such as new techniques to safely and efficiently perform a minimally invasive surgical 
procedure) and for biological researchers (such as describing molecular interactions in a cascade 
of events within the cell cytoplasm).  Our visual images contain valuable intellectual property 
worth protecting.   


We also create images that explain to patients clearly and effectively topics regarding their own 
healthcare issues: how a disease affects internal organs, how a medical device or procedure can 
help, or the importance of compliance with prescribed health regimens. We develop well-
designed and illustrated brochures, animations, and apps that educate patients and empower 
them to help themselves.  These are a few examples of how our professional skills can improve 
the shockingly low health literacy of many Americans.  







 
If our work has weaker protection under the changes being studied by the Copyright Office, my 
livelihood will be compromised.  The path will be paved for “good faith users” who perform a 
“diligent searches” to infringe on copyright.   The prospect of more medical images being 
“available” online, with less copyright protection, could drive talented, well-trained practitioners 
out of our field and has the potential to decrease the quality of medical visualization created in 
this country.  Those who pirate our images - and potentially revise them or create derivative 
works without good understanding of the content – will be the beneficiaries.   
  
In answer to the specific questions in the NOI on Copyright Protection for Visual Works: 


1. What are the most significant challenges related to monetizing illustrations?    


The unauthorized availability of my images in digital form (online) and lack of understanding on the 
part of “potential users” that they are protected works. 


2. What are the most significant enforcement challenges for illustrators?                    
 I have experienced many instances of infringers “orphaning my work for me” by removing my 
signature and then using (publishing) it with no identification. The practice of removing the metadata 
from images is rampant.  How will this be prevented under the proposed system? 


3. What are the most significant registration challenges for illustrators?  


Re-registering my existing images (upwards of 5,000) in a database as a requirement to protect them 
from being “orphaned” and to protect my copyright being infringed.  
4. What are the most significant challenges or frustrations for those who wish to make legal use of 


illustrations?   


Vague language defining Fair Use and the interpretation of such language create frustration for users 
and creators.   


5. What other issues or challenges should the Office be aware of regarding illustrations under the 
Copyright Act?    


Mass digitization and use of commercial registries could be useful as searchable databases for images 
that the creators intend to be in the public domain.   Requiring all images to be registered in a system 
- which at this time does not exist and cannot provide protection from infringers – appears to be 
implementation of plan that has not yet matured.  I urge you and your Office to use the utmost 
responsibility as you craft our next Copyright Act. 
 


Thank you for the opportunity to provide commentary from the perspective of a professional, 
working illustrator in an academic healthcare setting. 


 Sincerely,  


 
Corinne Sandone, MA, CMI 
Medical Illustrator and Associate Professor 
Director, Graduate Program in Medical and Biological Illustration 
Department of Art as Applied to Medicine 
Johns Hopkins University School of Medicine 








 


     
 Kristin Hill 
 Aviation Artist 


 


  1782 Colonial Manor Drive, Lancaster, PA 17603     717-394-9419 
Kristin@KristinHillArtist.com        www.KristinHillArtist.com 


 
 
 
July 22, 2015 
 
Maria Pallante  
Register of Copyrights  
U.S. Copyright Office  
101Independence Ave. S.E.  
Washington, DC 20559-6000 


RE: Notice of Inquiry, Copyright Office, Library of Congress  
Copyright Protection for Certain Visual Works (Docket No. 2015-01) 


Dear Ms. Pallante and the Copyright Office Staff: 


 
Thank you for the opportunity to explain to the copyright office, our legislative representatives and 
the public the significance of the copyright protections to my work and my livelihood. I am a 
freelance artist specializing in aviation subjects and have been since 1976. My artwork has been 
commissioned by major manufacturers, individuals and the US Air Force for four decades. Original 
and reproduction works are in U.S. and international corporate headquarters, private collections, 
museums, the Pentagon and many publications.  
 
The ownership of all copyrights of every image I have created remain in my possession with 
contractual specific use licensed to my clients. These agreements are based on the copyright laws 
that have been in effect the four decades of my professional career. These laws and contracts 
protect not only my ownership rights but those of my clients. 
 
The new copyright proposals for registration of every art work I create or have created is unrealistic, 
unmanageable, cost prohibitive and a violation of recognized existing contracts concerning my 
works. The concept of the new copyright proposals to register all my artworks is as unrealistic and 
unconstitutional as requiring me to register every piece of clothing I own in order to establish 
protection to prevent others from wearing my clothing as they will.   
 
The Copyright Office has asked the following questions. My comments address some of these 
concerns.    
 


  "1. What are the most significant challenges related to monetizing 
and/or licensing photographs, graphic artworks, and/or illustrations? 
 
    "2. What are the most significant enforcement challenges for photographers, graphic 
artists, and/or illustrators? 
 
    "3. What are the most significant registration challenges for photographers, graphic 
artists, and/or illustrators? 
 
    "4. What are the most significant challenges or frustrations for those who wish to 
make legal use of photographs, graphic art works, and/or illustrations? 
 
    "5. What other issues or challenges should the Office be aware of 
regarding photographs, graphic artworks, and/or illustrations under the Copyright Act?" 
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Under the current copyright laws, I can explain clearly to my clients that I have legal ownership of all 
copyrights of my artwork and that they are purchasing only the physical original artwork or very 
specific license for use. There is no loophole to a potential infringer that establishment of my 
ownership could not be found in a registration directory. Ownership of my exclusive copyrights are 
also established immediately upon creation of a work, in any of its developmental phases. It would 
be unrealistic to protect all my works through required registration, both physically and monetarily. It 
is already a challenge to protect against illegitimate and illegal use with the existing legal protections. 
Making these protections contingent on registration would render them impossible to execute in 
reality.  
 
The cost of legally defending my artworks from infringements that have occurred is beyond my 
financial capabilities. As an artist, I need more respected protections for the work I create, not more 
registration fees and paperwork. I have often found the Copyright Registration fees required to 
protect my works for the life of my legal copyrights to be prohibitive. 
 
The internet and digitization of images has increased the challenges of protecting my artwork. I need 
legal and technical ways to protect my imagery from infringement and theft, just as much as a 
jeweler needs to keep valuable inventory safe from theft. Registration of each of my works is not the 
solution. Additionally, the confidentiality of my work frequently prohibits such registration in a bank of 
images. As a creative individual, this concept violates our privacy and rights of ownership. 
 
I also agree with the more extensive comments made by Brad Holland in his letter of July 15, 2015, 
written and submitted to the Copyright Office in response to the Notice of Inquiry on Visual Works. 
Please see and recognize his comments submitted to the Copyright Office for public view and also 
visible at https://drive.google.com/file/d/0B6Kj_SMsTwxGZVVxRkc4M2hIbHM/view?pli=1  
 
It is my hope that the Copyright Office and our legislators will recognize the importance of protecting 
visual artists’ works. It is already extremely challenging to make a living in the visual arts profession. 
The proposed changes to copyright laws will make protection of artists’ products untenable and 
pursuit of this profession unaffordable, undesirable and unrealistic. Our country, our society and our 
culture would suffer as much or more than each individual artist if our copyrights are not protected 
without cumbersome, invasive and expensive procedures.  
 
 
Sincerely and respectfully, 
 


Kristin Hill 
 
Kristin Hill 
Aviation Artist 
1782 Colonial Manor Drive 
Lancaster, PA 17603 
Studio: 717-394-9419 
Kristin@KristinHillArtist.com 
http://KristinHillArtist.com 
 
 







