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PPROCGCGEEDI-NGS

Session 6: Musical Wrks - Public Performance

M5. CHARLESWORTH: Wl cone back to
day two. This is the day where we actually
come to a resolution of all the issues. Thank
you so nuch again for all the great
participation yesterday. | really felt it was
a productive and neani ngful discussion, and |
| ook forward to nore of the sane today.

We have several panels, | think
three today, and then we'll have at the end of
the day an opportunity for those in the
audi ence, if they wish to make brief comments
for the public record, we'll be allow ng that.
Rick is there a process for signing up for
t hat ?

MR, MARSHALL: Sure. There's a
sign-in sheet and a release formon the back
tabl e.

M5. CHARLESWORTH: So if that's
sonething you're interested in doing at the

end of the day, take a nonent to add your nane
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to the list and then we'll call you up in the
order that you sign up

This norning's first panel is on
public performance right for nusical works and
the way that's licensed and current chall enges
to that system | think nost of our panelists
were here yesterday but | think M. Mbsenkis
may be a new addition to the panel. [|f you
want to just introduce yourself and explain
your affiliation.

MR MOSENKIS: | amw th ASCAP,
and | have the sol ution.

(General | aughter)

M5. CHARLESWORTH:  Excel | ent.
Qobvi ously, many of you have submtted witten
comments on this issue, but as | think
probably everyone in this roomknows, there
have been sone significant devel opnents in the
way the PROs are operating. |In recent
litigation involving Pandora, there were
efforts by large nusic publishers to wthdraw

certain rights fromthose organi zati ons. Two
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different federal courts in New York City

found that that violated the consent decrees.
And so now | think what we're very interested
in hearing about is what's the current state
of play, what does the future potentially | ook
i ke, what is the perceived inpact of the
consent decrees on the nusic |icensing system

So | guess the first question is
assum ng the maj or publishers or any
publ i shers do go ahead and withdraw rights
entirely fromthe PRGOs, what inpact woul d that
have on our current system of nusic |icensing
for performance rights. That's a very broad
guestion, but obviously the concern here is if
it'"s an all-in or all-out systemfor
publ i shers under the current consent decrees
and the consent decrees remain in place, what
m ght the future |ook |ike and how m ght that
I npact nusi c |icensing.

MR MOSENKIS: Maybe I'Il start
of f.

M5. CHARLESWORTH:  Yes, M.
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Mbsenki s.

MR, MOSENKIS: | think there was
sone tal k about efficiencies yesterday. ASCAP
distributes 88 cents on every dollar it
collects, and the Suprene Court recognized
that the beauty of the blanket and collective
licensing is inits efficiencies. The fact
that ASCAP can distribute 88 cents of every
dollar is because it represents half the
I ndustry on a bl anket basis. W haven't done
the cal cul ations, although | think there m ght
be peopl e thinking about this, but certainly
I think people are | ooking at majors being
around 60 percent of the market, we're | ooking
at an operating ratio, | would say, flipit,

i nstead of 12 cents being the operating
expenses, it would look Iike 88 cents.

| don't think we can support a PRO
representing solely what they call the | ong
tail, soit's sonething we're concerned about.
And | think if the PROs are obviously not

functioning, the entire systemw I | break
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down, clearly

M5. CHARLESWORTH: Can you fl esh
out, just for the record and to nake sure
peopl e understand, why the operating costs
m ght increase if there were major wthdrawal s
from ASCAP.

MR, MOSENKIS: Well, there was
sone di scussion yesterday | heard about the
ability to nonitor. ASCAP only |ooks at 1,700
or 2,000 radio stations. |It's all about
efficiency in processing and nonitoring and
enforcing. Qur costs do not go down to
nmonitor radio stations if our nmenbership
decreases. W still have to nonitor all the
pl ays, we still have to take in thousands upon
t housands of cue sheets fromtelevision
producers, we still have to get the TV data,
mat ch that stuff.

We're still going to get
nmenber ship applications every day and we're
still going to get title registrations every

day, and there was discussion about databases

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 9

and data synchroni zation. W still have to
have people that go through that, and we do
that. Sonmeone nentioned yesterday that ASCAP
and BM, they actually go through and dig
through the conflicting registration and nmake
sure that the song | Love You' is spelled the
sane way and the sane witers are on it and
the sanme publishers are on it. W have to
make sure our databases are clean, and if the
revenues comng in to support that operation
decreases by 60 percent, clearly operating
rati os are going to increase, possibly to a
poi nt where we can't operate efficiently
enough and the whol e concept of efficient
licensing really drops down the drain.

M5. CHARLESWORTH:  Thank you.
That didn't sound |like a solution, but | think
you outlined the problemvery well.

MR. MOSENKI S: The solution is the
Justice Departnent opened a conment process
and hopefully there m ght be solutions to

adj ust sone of the problens that m ght deter
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any of the publishers froml eaving.
Publ i shers do not want to | eave ASCAP. CQur
revenues are increasing. W've collected
about a billion dollars this past year. W,
again, distribute about 88 cents of every
dollar. In a world where nechanicals are
decreasing, performance rights are the future,
and if the collective systens can't work to
ensure that those performance royalties are
col l ected and paid out, really the systemw |
col | apse.

Sone publishers, | don't know
what's going on in the back offices in
Uni versal or in Sony, but they can nake their
own deci si ons and whet her the decisions are
smart decisions or not, | don't know if they
can handl e what ASCAP does. | don't think
they can. W don't just do Pandora, we do
tens of thousands, possibly even hundreds of
t housands of |icensees every year, fromtens
of thousands of radio stations to hundreds and

hundreds of television stations, to bars and
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restaurants. | don't knowif a nmmjor
publ i sher can do that, or whether they want to
trade off the couple of percentage points from
Pandora and Spotify, trade that off the for
the bar and restaurant |icense fees that they
won't be able to collect. That's up to them

But | think they'd |ike to stay,
but if they feel that the consent decree, as
I's, IS constraining the process and deval ui ng
the performng rights -- which | believe they
are -- they wwll leave. So | think this
consent decree process that's starting, that
was announced yesterday, is really an
I nportant key point for not just ASCAP but the
entire nusic |icensing system

M5. CHARLESWORTH:  And does ASCAP
have any particular changes it would like to
see to the consent decree that you can share?

MR, MOSENKIS: | nean, there are
comrents, we outlined a few Let ne explain
alittle bit -- like the past and the current

system The past hasn't changed that nuch.
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The bul k of our revenues are still radio and
TV. Like 80 percent of our revenues are old
medi a, but no one ever heard about the rate
court 20 years ago, you didn't read in the New
York Times about the rate court. W' ve had
about 30 proceedings in the history of ASCAF s
rate court, about half of themsince the late
"90s. We just never went to the rate court.

It was there as a gap stop neasure
because ASCAP negotiated with industries. W
negotiated with a radio license coonmttee, a
TV | icense commttee, a hotel association, a
uni versity association. W didn't have
I ndi vidual |icense negotiations with users, we
had i ndustry-w de rates, and we reached
I ndustry-w de negoti ated fees.

And to the extent that when those
i censes term nated and we had to renegotiate
because there m ght have been changes in the
I ndustry, because the industries were, | guess
set, a radio station didn't stop paying fees

because the radio license term nated, they
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just paid what they were paying on an interim
basis until we can reach a negoti ated deal .

So the noney kept on flowng in. There was no
situation where there was an applicant who
want ed a conpul sory |icense under the consent
decree and didn't pay, it just really didn't
happen.

VWhat we're dealing with today is
like -- this is the day in the |ife of ASCAP:
you cone in and there's a letter from
nmusi cboogi e. com this new wonderful service,
and they're sort of |ike a Pandora m xed with
a DMX background service and they want a
license. P.S. Rock on, we want a |icense.

So they're officially |icensed.

But with that application, it's
not |ike you're applying to college, where you
have to have an essay and an application fee
and you have to have all this information.
It's just a two-sentence letter, and so
they're officially licensed. It's upto

ASCAP. There's no obligation to give us data,
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what are your revenues, your business nodel,
there's no obligation to pay any fees wth
your application. You're |icensed.

ASCAP has to then, under the
decree, in a certain anount of days ask for
data: what are your revenues, what's your
busi ness plan, how are you going to noneti ze,
how are you using the nusic, is it interactive
conpletely, what's going on. Because ASCAP,
under its decree, nust offer simlarly
situated users the sane exact |license fees and
terms, we can't discrimnate. So if we have
a licensee that's just like you, we have to
offer you that |license. But they don't give
us the data, or they don't have to, and if
they don't, what's our recourse? The rate
court; that's what the rate court is there
for.

And if they do give us the data
and we say: (kay, nusicboogie, you're just
|i ke Pandora, you get their rates, or you're

just like DMX, you get their rates; you're
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simlarly situated, we have to offer you that
rate. They nmay say: No, we're simlarly
situated to DMX, we want DMX rates, that's
what we want, we're not paying what Pandora
pays, we're simlarly situated to DWW and
that's what we want to pay. Wat's our
recourse? Either accept it or go to rate
court.

So we have this situation now
where we get these applications and often
we're not getting any fees, not even on an
interimbasis, and if we want interimfees, we
have to go to rate court, we have this rate
court system now.

You know, you tal ked yesterday
about rate standards and fair market val ue and
it led nme to think the idea of a conpul sory
license, whether it's 115, 114, 118, 111, 119,
a conpul sory license under the decree, there
are policy purposes for the conpul sory
i cense, whether it's antitrust policy,

whet her it's broadcast policy under 111, 119,
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or even public policy under section 118 for
public broadcasting. It's a deal between the
i censee and Congress. Congress says: You
have the |icense but you have to pay for it;
now sit down |ike adults at the table and
reach a fee, and you have a period to
negotiate that fee. The reason for the rate
court or the CRB or over the CARP or whoever
Is to set the fees in the absence of them
acting as adults and reaching that fee in the
free market.

That we have disparate fees -- and
| wasn't on the panel yesterday -- but in ny
opi nion, that we have di sparate fees under all
the various sections is insane. The purpose
of the rate court or the CRBis to set what
shoul d be fair nmarket value rates. And |
think the Songwiter Equity Act is one step in
that direction. | think they should all be
fair market. But ASCAP' s rate court has,
under the consent decree, a reasonable rate

fee, and | don't know really what that neans
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-- 1t's kind of unreasonable to ne -- but it's
reasonabl e, and past rate court decisions have
interpreted that as fair market, try to

enul ate the fair market val ue.

Yest er day, Jacqueline, you asked
how do you set a fair market value if the only
benchmar ks are conpul sory license rates, how
do you get that. And it was fascinating
because this year was the first tine ever
because in the past when we had those rate
court decisions we | ooked at ot her ASCAP
benchmar ks, naybe a BM |icense as a
benchmar k, but those were all |icenses agreed
upon under the constraints of the consent
decree, right, they were conpul sory |icenses.

For the first tinme we had |icenses
actually negotiated in the free nmarketpl ace
out side of the constraints of the consent
decree. And this is not |ike 114 where they
| ooked at interactive rates that were set
outside the constraints of 114 as sort of

proxies, they were inperfect but they were
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proxies. W actually had deals entered into
by Uni versal and Sony, real narketplace deals.
For the first tine ever a rate court can
actually not just look at a proxy in the

mar ket pl ace but for the actual service and for
the actual transm ssions.

Because if you |l ook at split works
and Universal has half a share and then ABKCO
Publ i shing has half a share, shouldn't they be
payi ng on the sane rate for each of the
shares? It sort of sounds like insanity that
the court rejected those fair market fees as
a proper benchmark. W believe, | nean, if
you read the decision it kind of seens that it
IS i npossible under the consent decree for a
rate court to set fair market fees. It is
I npossi bl e.

| f you have a publisher that
doesn't join ASCAP or they |eave conpletely
and they go to a YouTube and they sit down
wi th YouTube and they negotiate a fee that's

hi gher, to say that that's not a fair
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benchmark, that that's not a wlling
buyer/willing seller. They're not even part
of ASCAP, it's literally in the market, that's
exactly what a willing buyer/willing seller
fee is. But the rate court won't take it into
account. So we have this insanity now, we
have no way of setting fair fees. And so the
publ i shers don't want to | eave, but they feel
like if that's the system they'll have to

| eave, and if they leave, as | said before, |
really think it breaks down.

M5. CHARLESWORTH:  Well, M.
Mosenki s, thank you.

MR. MOSENKI S:  You can shoot ne or
not .

M5. CHARLESWORTH:  Wel |, not
today. But thank you. You've given us a |ot
of information to think about and di scuss, so
| appreciate that.

|"mnot sure, M. Driskill, were
you before M. Coleman? M. Driskill, would

you |like to comment ?
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MR DRI SKILL: Sure. To reiterate

sone of the things that he said, the concerns
of i ndependent publishers are pretty clear in
that situation. W effectively need a
col l ective body. W don't have the resources,
nor, | think, YouTube wants to negotiate with
every single independent publisher or
songwiter or independent copyright
adm nistrator. That's a systemthat can't
work, so we have to find a way to either
mai ntai n sone of the systemthat we have right
now, clearly update it to where it's going to
wor k, or find sonething else.

The finding sonething el se part
Is, | think, the big question. |Is that

reasonabl e? When you have an infrastructure in

place, is it reasonable to invest mllions and
mllions into new infrastructure? | don't
know, we'll see where that discussion goes.

But from i ndependents, we have to have that,
we just have to or we can't operate.

The ot her options are: we go
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t hrough Uni versal or Sony or \Warner or soneone
that's designated into that world, giving them
essentially, | guess, a hundred percent of the
mar ket share, collectively, the three mgjors.

| don't know that that's a great system
either. | think we have to figure out really
what the benefits to us of the current system
are. You're dealing with two not-for-profit
conpanies. They do return 88 cents of every
dollar. | would say that we could probably do
better than that under certain circunstances,
but clearly that systemis sonething that we
as i ndependent publishers and songwiters have
to have, and we're just not going to be able
to survive without it.

W're the farmteam for the
majors, in a lot of ways. You see Warner
Chappell here in town, the Conbustion Misic,

D sc Music, Cornman Music, these co-venture
conpanies that truly operate as independents
but are funded by the majors and the

copyrights are controlled by the ngjors,
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that's where this creative cycle cones from
and if we lose that, |I'mjust not sure where
we go.

So | would urge us to really | ook
at this strongly and nake sure that our
support is put in the right place for a system
that is going to help songwiters and the
creativity and creation of songs thrive.

M5. CHARLESWORTH:  Thank you.

M. Kines.

MR KIMES: You're right, we have
to have a collective system and maybe you do
collect 88 cents and pay it out, Sam 1|ike you
say, but who to? It wasn't ne. |'ve been in
ASCAP and | saw that little screen that we've
got all those conputers collecting every song
that's being played every second, ASCAP is
tracking it, yet they pay us on a survey. |
sat in a neeting wwth them and they admtted
to nme that they see every song being paid, yet
they pay us on a survey. And |I've got radio

stations out there that have sent in their
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formwhere ny song has been played but | never
got paid on it.

Now, you may have peopl e doing all
that, but they're doing a poor job, if that's
the case, because we have a nusic industry
that has went on and ASCAP stayed here. Now
it's worse than that. You've got J ear
Channel Radi o stations, your nmjor networks,
you' ve got them coll ecting and you' ve got them
pl ayi ng your mnusic, you have rural stations,
nom and- pop stations -- and trust ne, they're
out there -- you've got all those stations out
t here pl ayi ng our nusic.

W put ny songs out and we see
nothing fromthat. So that's $15,000 a pop if
you want to hire them and we do hire them
pronoters to pronpbte our songs to rural radio,
wherever. So we weren't generating any noney.
So | asked ny gang at Wndernent Records if
they'd l et ne block off three nonths, I']
call these radio stations. So they did, and

for twelve weeks | called those radi o
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stations, and, | nean, | called themfromsix
o'clock to six o'clock every day, and you
average five phone calls, if you get a station
to play your nusic you'll average five phone
calls on that station to get that station, and
we gave away free goods, signed autographs,
did interviews, didit all. | did that for
twel ve weeks, daylight to six o'clock every
day, five days a week.

At the end of the day we received
300 bucks total for all that air play. And I
got those stations playing ne.

| went and | sat down wi th ASCAP
and | talked to themfor an hour and a half,
two hours, and | told them | said, "You have
deval uated." Sonme of the guys in New York even
told nme they didn't bother with rural
stations, collecting. | said, "Wiy?" It's not
enough noney. \What do you nean it's not
enough noney? You're just collecting fromthe
maj ors and you're not worried about these

ot her guys out here? Well, | am because that's
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where |'mgetting ny air play, that's where

["'mtouring. So if that's the case, and trust
nme, | believe you' re doing a good job getting
all the PRGCs, but you're doing a poor job
getting the noney to us, we're not getting it.

And this song that |'mtalking
about, it gained a lot of notoriety, it was
pi cked as one of the top 30 songs of the year
by Roots Music Charts and those kind of guys,
because |'mnot nmainstream |'mnot going to
get played on Cear Channel Radio. But | am
| knew where ny nmarket was at, so | went after
it. And here's why | did this, | didn't want
those pronoters to tell nme anything, | wanted
to know for sure because that way | didn't
have to take their word for it, | wanted to
know is this guy playing us. But | told
ASCAP:  You have deval uated ny copyright. And
they admtted that.

The other thing, you're collecting
nmoney for overhead nusic. | never get none of

that, we don't receive any of that noney. And
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the fact is you' ve got a black box when you' ve
got sone noney that you don't even know what
It I's, you just put it in there and give it to
the 1 or 2 percent top witers in Nashville
where they're at, and that's a fact because
you've admtted that to ne too.

So those are the things that have
happened and that | know that have happened.

M5. CHARLESWORTH: Okay. |I'm
going to give M. Mbsenkis a very brief
opportunity to respond, but | just want to
clarify, M. Kinmes, obviously you have sone
concerns about the governance and distribution
at ASCAP, but | think you opened your conment
by saying you, nonetheless, think that we need
collective licensing systens? Perhaps they
need to be changed, in your view, but | just
wanted to make sure | understood in terns of
the nusic |icensing issue.

MR KIMES: W do need a
col l ective, ASCAP, BM, sonebody to collect

the stuff, but we also need it to be
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di stributed rightly.

MR, MOSENKIS: It's interesting.
| enpathize with you. Soneone, nmaybe Scott,
said yesterday, of course, the ideal would be
to nmonitor, collect information and pay out on
every single play everywhere, that would be a
dream | think, for everyone. This sort of
relates to licensing. My wife and | were
actually at a restaurant in Brooklyn, |ike
hi pster Brooklyn, and we have a very cl ose
friend who is in a band, he's al so a conposer,
he does jingles, he works for a Music Library,
and you' ve never heard of him he's one of you
guys, and he relies on his ASCAP checks.
Certainly for conposers -- and there's no
conposers in this roomand | don't know how
many conposers are on your panels -- they
truly rely on PROs for their livelihood.
Wt hout the PRGCs, the conposers would cease to
exi st as an industry.

But we actually heard his nusic

bei ng played on the radio. |I'msitting there,
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I"'mlike: On, ny God, they're playing Escort,

they're playing Eugene's song, that's amazi ng.
And | was sort of sad to think that, you know
what, he's probably not going to get a paynent
for that one play in the restaurant, because
['"mthinking that restaurant, even if we could
nmoni tor what restaurants and ni ghtcl ubs pl ay,
which is practically inpossible -- if we do,

it would cost mllions of dollars -- but the
restaurant pays 300 bucks a year.

And that's sonething that we have
to look at in |licensing where the C ear
Channel s and small guys, there are different
rates and different paynents fromdifferent
i censees, and the distribution rules, at
| east with ASCAP, are related to the dollars
that conme in, we follow the dollar. So that
restaurant that pays in $300, if we were to
noni t or every song played throughout the year
at that little restaurant, Eugene's song woul d
be worth .00002 cents. So that's taken into

account in our distribution nethodol ogi es.
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But ideally, yes, |I w sh everyone woul d get
paid for every perfornmance.

M5. CHARLESWORTH: Okay. | think
we'll goto M. Coleman, then M. Knife, M.
Mar ks.

MR, COLEMAN. Thanks. |'m going
to back up to the consent decree. | think
there's an anal ogy that can be nade to the
direct licensing world that may be benefici al
to think about in the context of the consent
decree. | see the consent decree as being the
opposite side of the coin of performng rights
societies nmandate as public cartels, so |
think that anending the consent decree so that
i censees can get licenses is inportant. But
| also recognize M. Msenkis's very funny
story about a new business nodel that is
coming to himw th no information about how
it's going to work.

So the analogy in the direct
licensing world that publishers use all the

time is the option agreenent, and we see it,
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for exanple, in film W issue filmfestival
licenses all the tine, and the idea is that
it's not unlike buying the rights to a book if
you're a film producer, a publisher wll give
the right to a song to a filmnmaker just for
alimted period and for use in specific nedia
filmfestivals.

| f the statutes reflected that
kind of interimlicensing, the kind of interim
i censing that ASCAP was used to from maj or
| i censees before the big disruptive
t echnol ogi es took over where people were
paying for the right to have a pl acehol der
license, | think that would hel p ease the
friction that we're seeing now in |icensing,
and that's a direction that we should consi der

M5. CHARLESWORTH:  Thank you.

M. Knife

MR. KNI FE: A coupl e of
observations that pertain to the consent
decrees and the PRGCs in particular, but |

think are applicable to an awful 1ot of what
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we' ve been tal ki ng about over the |ast couple
of days and w |l obviously continue to talk
about .

| think what we're hearing, both
fromthe creator side and fromthe |icensee
side, and indeed, fromthe aggregator and
adm ni strator mddle position, is that we
desperately need an efficient |icensing
| andscape. Thirty mllion songs, or whatever,
wth even multiple splits of those songs
underneath it, denmands sone type of collective
licensing. There's no other way to
efficiently |icense.

But collective licensing is, in
effect, an nonopoly or in the sense of a few
actors within the marketplace, it's an
ol i gopoly, and those nonopolies cone with
certain requirenents. R ght? And one of those
requirenents is sone type of oversight,
whether 1t's a statutory license, it's a
consent decree, or whatever it is, we need to

nove into nore efficient licensing, that
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requires collectivization. Collectivization
then requires sone type of oversight. | think
iIf you're going to act in a collective way,
you've got to be willing to submt yourself to
sone type of oversight, and by the way, |
think that works for 114, 115, PRGs, these
principles, | think, are universally
appl i cabl e.

And there are a couple of things
that | think need to be a part of that type of
oversight. So the first one is that there has
to be a fair process to allow |icensees to
enter into that marketplace. And M.

Mosenki s was tal king about when parties cone
to ASCAP and they just demand their |icense
and they don't give any kind of description
about it. | think you need a very, very | ow
friction way for anybody to get into a

mar ket pl ace as a licensee in order to maintain
conpetitiveness wthin that marketpl ace.

There has to be a fair process for

setting the rates, sonething we've talked
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about for the | ast couple of days, and
obviously there's all kinds of views about the
words are that describe that, but that has to
happen. But also, | think one of the things
that has to cone fromthat regulation, that
we're hearing, again, fromboth the creator
side, also fromthe |licensee side, is there
has to be transparency. There has to be
transparency about what rights are being
adm ni strated by that collective, and there
has to be transparency for |icensees, and
there has to be transparency about what
happens with those rights and how t he
col l ection of those royalties is adm ni stered
and ultimately paid out on behalf of creators.
Again, |I'mkind of just pointing
out what | think are, however you want to say
it, fundanental or overarching principles. |
think we're all kind of, in our own way,
nmovi ng toward these kind of core principles
which is why we need efficiency. Efficiency

really nmeans collective |icensing, but
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collective licensing neans there's got to be
sone type of oversight and control. And |
think we should really, throughout these

di scussions, start tal king about what that
nmeans, what exactly does a collective body
have to give up or submt to in order to
obtain the right to be in that collective

i censing posture. They owe things to their
creators, they owe things to their witers,
and they owe things to the marketplace in
order to nmake sure that it's fair and it's
efficient and it's transparent.

So noving off of that general
observation -- which, I"'msorry, | felt
conpelled to nake -- | wanted to ask
specifically about the consent decrees as one
of those kind of collective regulation
bargai ns that we have struck between the
governnent and licensors. Can M. Mosenkis
talk even just a little bit about what it is
about the consent decrees in particular that

ASCAP woul d be seeking to nodify in the
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process that's been recently announced?

M5. CHARLESWORTH: M. Mosenki s,
woul d you like to respond to that? Because |
think it's helpful to lay sonme of this out, it
hel ps to further the discussion, and then
we'll continue wth the other commenters.

MR MOSENKIS: In terns of
specific nodifications, | think the rate
setting process, so we're |ooking at the
potential for an efficient and quick
arbitration type process. W understand that
I f the departnment feels that there needs to be
sone reqgulation with sone sort of a conpul sory
| i cense and an overseei ng body, we think a
qui ck arbitration would be the better process.
And we haven't fleshed out the details, but
that's sonething that we're | ooking at.

M5. CHARLESWORTH:  Excuse ne.

Wul d that be wwth private
arbitrators or governnent?

MR MOSENKIS: W think private

arbitration. This is sonething that needs to
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be negotiated and di scussed, the idea that the
rate court will be abolished or sunset, but it
woul d be noving to sone sort of arbitration
and | think user groups would approve of this.
We are | ooking at bundling. |
mean, there was a |l ot of tal k about 115 and
coll ective managenent. | think if | was a
betti ng man and Las Vegas had a nusic
licensing betting chart, | would probably put
my noney on the future having sone sort of
digital collective bundle option. | think
115, the reasons for it go back so long. |
think in this day and age, |'m not talking
about physical world, although |I don't know
how much physical world there will be in the
future, but for the Spotifys of this world,
and even the syncs or the YouTube, | think
collective licensing is pretty nuch, | think,
a given, maybe not tonorrow but at sone point.
| deal with Europe and it seens to be so
obvious. So we're going to be | ooking at the

ability to bundle rights.
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MS. CHARLESWORTH: Meani ng j ust

for the record?

MR, MOSENKI S: For the record, the
ability for ASCAP to |license on a collective
basi s the mechanicals, as well as
synchroni zations. So if YouTube needs a
bl anket |icense for the performances, for the
mechani cal s, and for the tens of thousands of
syncs, we'd be able to do that with one
efficient, easy license. W can't do that
today and we're | ooking to see that change.

We are | ooking, also, to have sone
flexibility, both from nmenbership as well as
licensing. | know this is sonething that has
di vi ded the nenbership, but there are many
menbers who wi sh to have the ability to grant
ASCAP limted rights, so if they want to
retain a new nedia for thensel ves, they can do
so and authorize ASCAP to go after radi o and
bars and restaurants. The Pandora case is now
on appeal, | don't know exactly what's goi ng

to happen with it, but should that decision be
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affirmed and the decree is set in stone, as
the rate courts have interpreted it, that's
sonething we'll be seeking to change.

So those are sone of the main
points that we are going to be | ooking at
di scussing with the Justice Departnent.

M5. CHARLESWCORTH:  Thank you.

| think M. Marks was next, and
then Ms. Schaffer, and then we'll get back to
the other side of the table.

MR MARKS: | think Sam Mark, and
Wade have very eloquently pointed out the
probl ens that exist here, and you know, you've
got a PRO systemwth a rate court that is
setting rates that are under val ue,
unfortunately, for the publishers and the
songwiters that are represented, and that
clearly needs to be fixed.

You' ve got consensus, | think, to
sone degree on collective |icensing of sone
sort, whether it's ASCAP or sonebody el se, or

whet her there are changes that need to be
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made, collective licensing is inportant, and
| think Lee would echo that on behalf of his
menber s.

It seens |ike you've also got sone
consensus on efficiency in getting rid of the
right-by-right kind of |icensing and having
the rights bundled in sone way, which nmakes a
| ot of econom c sense. Mark, | think you said
this, you know, if you have this w thdrawal
fromthe PROs, what m ght happen is you go
fromthree PROs to three magjors. | don't know
what Lee's community or the Departnent of
Justice would do in terns of viewi ng that, but
you' re just exchanging three different
entities for three different entities and the
ability to truly nove into a nmarketplace, |'m
just not sure that that exists if that's the
way things are really going to go.

And then you' ve got issues about
the nonprofit and the transparency and things,
so it doesn't necessarily seemlike that nay

be the best way to go. And if you don't have
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the rights bundl ed, you have this very odd

situation where we negotiated as part of the
| ast two nechani cal proceedings -- which we're
very proud we were able to do wth our nusic
publ i sher and songwiter partners to settle
t hose CRB proceedings to create new technical
categories, and we couldn't literally bundle
rights because we didn't have the right to do
that, that's only sonething that can be done
i n another way. But what we did do is we set
up rate structures that took into account the
other royalties that are being paid.

I f you had publishers com ng out
of ASCAP or BM and you still had this 115
regine of rate categories the way it existed,
they woul d essentially be wiping out all their
nmechani cal s by increasing their performance
rates, so that doesn't seemlike a very good
solution. So | would cone back to the idea,
and again, the one we threw out isn't perfect
and it doesn't have to be the solution, but it

has elenents of, | think, a lot of the things
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that were discussed here. Collective
l'icensing, bundling of rights, getting rid of
the rate court, and the CRB for that matter,
ensuring transparency, having an audit right,
all of those kinds of things seemto be
critical, and doing so in a way where you
construct a marketplace rate where you don't
have to have the kinds of things that Lee was
tal ki ng about that depress rates because
you' re operating under a conpul sory or pseudo-
conpul sory kind of system

M5. CHARLESWORTH: Just a qui ck
gquestion. | think you alluded to the
possibility that perhaps all of this would
mgrate to the mpgjors, and as did, | think,
M. Driskill, that if the PROs sonehow fail
to exist, that you would get a mgration of
smal | er publishers and songwiters, self-
represented witers to join nmagjors to handle
their PRO |icensing.

And | guess one question is, given

that sone of the majors have, say, up to 30
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percent nmarket power -- nmaybe this is nore for
M. Knife, | don't nean to pick on you but
you' ve clearly thought a |ot about this -- you
said that you would still see a need for
governnent regul ation but the PRO m ght
possi bly have a snmaller market share, | think,
than sone of the magjors in that situation --
in other words, if the mpjors withdrew. So |
was just wondering if you had given any
t hought to that scenario, in other words,
where you had mmjors representing, say, 60
percent of the market and then two or three
PRCs who had 10 or 15 percent anobngst each,
and if you had any thoughts about rate-setting
in that context or how that m ght play out.
MR KNIFE: | think I tried to
address that a little bit yesterday when we
were kind of talking about the pie in the sky
stuff, and we were tal king about things |like
what woul d happen if Section 115 were sinply
abol i shed tonorrow, and | tried to nmake the

point that |I don't think you can do that as a
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practical concern. | know nobody thinks
that's actually going to happen, but | also

t hi nk based on sone of the things that you're
tal king about, you literally couldn't have

t hat happen because the marketplace, as it

exi sts now, has grown up and taken on the
contours that it has |argely because it's
grown up in the shadow of a certain anount of
regul ati on.

In other words, | think sonme of
the nergers that have occurred, sone of the
activities that have occurred, the application
of the consent decrees, various things that
have gone on over, let's say, just the last 10
or 15 years, have gone on entirely informed by
the processes that exist, that have been in
pl ace, and that have existed over the |ast 20
or 25 years. So | think you're bringing up a
good point which is we have a market pl ace that
Is reflective of a half a century of
regul ation and we're all conpl ai ni ng about the

fact that perhaps that regulation is in
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vari ous ways outdated and not necessarily
efficient.

So what do you do? | don't think
it's appropriate to say, well, we sinply
di spense with the regul ation and | eave the
mar ket pl ace, having grown up into this
particular set of interests and oligopolies
and just get rid of the regulation because the
regul ati on seens to be inefficient or doesn't
seemto work.

M5. CHARLESWORTH: | didn't nmaybe
express this well, and this is really for
anyone who wants to coment on it. The
guestion really cones down to if you have
maj ors who have greater nmarket share than a
particular PRO then what's the justification
for regulating the PRO. That's really the
guestion I'mdriving at.

MR, KNIFE: | think | understand
t he question, and maybe |'m bei ng what ever,
and I'mnot trying to be. Wat |'msaying is,

again, | think whenever you have that type of
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concentration of market power, that kind of
demands sone type of oversight, again, whether
or not that's in the formof a conpul sory
|icense, a statutory |license, a consent
decree, or sonething like that. The DQJ | ooks
at all kinds of nmergers and consolidations of
all types of industries all the tine for
exactly this reason, and things |like 60
percent nmarket share in a very, very defined
market is a scary thing when you're a consuner
wi thin that marketpl ace.

And so, yes, it raises sone
concerns. |I'mnot offering a particular
answer, but | hope |I'mresponding to your
guestions and saying, yes, it raises sone
concerns.

MR MOSENKI S: Jacqueline, let ne
add just one thing.

M5. CHARLESWORTH: M. Mosenki s,
yes, if you want to respond.

MR MOSENKIS: SESAC is a PRO not

regul ated, and seens to be working. W don't
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have anyone here fromthe tel evision and radio
comunity to rebut that, or maybe there wll
be, but SESAC is not regulated currently.

M5. CHARLESWORTH: Okay. That's a
good point that we should keep in mnd that is
also, | think pertinent to the question |
rai sed which is neant to be general and anyone
can conmment on it. So we're going to have M.
Schaffer, and then I'lIl go over here, and then
| see you M. Oxenford.

M5. SCHAFFER: Regardl ess of
whet her you are a mmjor publisher or a smal
I ndependent publisher, | think there is an
agreenent that we need the PROs and we need
the collective licensing of the PRCs. And |
think that there is also a consensus anpbngst
t he publishing community that the consent
decrees really do need to be either
substantially nodified or done away with, or
there has to be sone type of a change. And
ki nd of keeping with the sanme thene | think

I've had fromyesterday, | think the nore that
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you can allow the free market to work and for
those negotiations to occur, whether that is
through | think an inportant part of any type
of revision, if it is a revision of the
consent decrees which would be all ow ng
whether it's a nmajor publisher or an
I ndependent publisher to pull certain rights
out and negoti ate the marketplace is an
I nportant aspect of any type of revision that
woul d occur.

And | think one thing that's
I nportant about that is not that we
necessarily end up wwth let's say uni versal
licensing all digital rights independently,
but it's the idea that if you can have that
possibility and naybe that occur in a few
I nstances and you can take that into
consideration in setting various rates that
the PRGs set, if the PROs can get their rates
up, there's an incentive for nmaybe those mj or
publishers to keep the rights and not to

separate them out fromthe PRGCs.
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There being that ability and that

flexibility and that option, | think
encour ages a robust |icensing process that
adequately conpensations all songwiters and
all publishers and allows themthe resources
to hopefully be able to pay everyone, even if
it's 300 plays, allows themthe resources to
be able to try to pay everyone that they
possi bly can, and the way that the consent
decrees are set up right now, they can't do
t hat .

And | do think that another
I nportant aspect of this goes back to what |
know | believe is very nmuch a reality, | know
the NMPA believes is a reality, and the
majority of the publishers, at |east fromhere
in Nashville think it's a reality, that if we
were to elimnate 115 -- which can happen --
that it allows the PROs to very easily step
into that position, if the consent decrees are
elimnated or nodified, to be able to be one

of those collective agencies that we tal ked
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about so nuch yesterday of how does that
happen. To be able to bundle those rights and
to be able to, especially when it cones to
mcro licensing, provide those bundl ed public
performance and nmechani cal rights all in one,
that may be needed.

And | think it's very shortsighted
of anyone to say that the consent decrees and
t he di scussions that we're having with respect
to 115 and how we revise that don't work
toget her, because they do. | think they're
very much intertwined in this entire
conversation, and dealing with both of those
two issues | think is really where we find the
solution in all of this. And | don't think
that you can separate these two issues, |
think they are very nmuch intertwned in
finding the solution.

And this likely goes into maybe
the next panel, but | think what it al so does,
I n tal king about providing the additional

i ncone to the PROs or any ot her organi zati on,
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Is that the purpose of protecting copyrights

inthe first place is to pronpbte the progress
of arts and science, and i s progress the
progress of distributing the works or is
progress actually encouraging the creation of
t he work

And if people like M. Kines
feels Ii ke he can't be conpensated because the
PROs don't have the inconme and the resources
to be able to conpensate him songwiters and
artists, witers like M. Kines, wll be
elimnated entirely. And | think all of this
di scussion is intertwned in continuing to
keep a vibrant nmusic community and al | ow ng
all of the governnent controls on all of this
to either be elimnated or greatly reduced so
that we can allow the sol utions.

| think this is very simlar to
the late fees situation where a solution did
not arise until the Copyright Ofice took
action that forced everyone to cone to a

resolution. Just like the record conpanies
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and the publishers were able to deal with how
do we create a settlenent agreenent to dea
with the late fee situation and deal with the
pendi ng and unattached funds, | think this is
simlar, sone action has to be taken by the
Copyright O fice to allowus to find that
solution. And | think we've seen, through
various solutions that have arisen, that a
solution wll arise if the consent decrees are
revi sed.

M5. CHARLESWORTH: Thank you, Ms.

Schaffer.

| think M. Turley-Trejo may be
next, and then | think I'lIl make the rounds
and hopefully we'll get everyone's additional
coments, |'msure we wll. M. Turley-
Trej o.

MR, TURLEY-TREJO  Anot her
perspective fromthe actual adm nistration of
the PRGs -- and | agree with M. Knife about
iIf we have the sort of collective agency,

there has got to be nore transparency and nore
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oversi ght, because we pay, at a university

| evel, tens of thousands of dollars for
license fees to ASCAP, BM and SESAC, and
we're not required to report anything. Now,
that's a problemfroma creator's standpoint,
I think. And |I'm speaking from both because
| ama creator nyself, but | feel bad.

And |'mthe point man for our
university for licensing, and |I've called
ASCAP, BM and SESAC, and we used to over the
years submt prograns of all the concerts and
all the different nusic played, not
necessarily over the radio but particularly in
public performances, and it was part of our
agreenent to do that. And we called them
because there was a probl em of where to send
them and the representatives at all three
institutions said: W no |onger |ook at
those, we don't have the tinme, we don't have
the resources. Wich nakes sense. It is a
very difficult task to report all the public

performances of nusic, | think everyone

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 53

under st ands t hat.

But we're not talking about a $300
restaurant fee, we're tal king about a ngjor,
maj or license fee, and we're just one
university. So that needs oversi ght sonehow.
That has got to change in order to pronote the
progress of the creation of arts.

That's all | want to say.

M5. CHARLESWORTH:.  Thank you for
t hat insight.

So | think M. Col eman has been
waiting, M. Driskill, M. Kines, M.
Oxenford, and then M. Waltz

MR, COLEMAN:. Since we're invoking
the copyright clause, | think it's inportant
that copyright rests in creators, not in
private firnms or assignees and certainly not
in licensees, and one thing that the ASCAP,

BM and SESAC system has done, that the PRGs
have done very well, is create what | ooks very
arbitrary fromthe outside | ooking in but what

has been a very inportant service to the arts
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which is that they divide paynents between

witers and publishers. One of the great
fears of private firnms taking over perform ng
rights licensing is that they would start to
pay publishers only and that they woul d,
cross-collateralize their inconme and never pay
witers, and the PRCs do a very good public
service that way.

And | do synpathize very nmuch with
M. Kines's issue. | think, though, that the
PRCs attenpt to take the noney that they can't
all ocate to individual performances and do
thi ngs through their foundations to give back
to the nusic community, to give prizes to up
and com ng songwiters so they do performa
very inportant public service to the arts.

M5. CHARLESWORTH: | think it was
M. Driskill next.

MR DRISKILL: | just wanted to
comrent on just the fact that we al ways | ook
at the PROs as nonopolistic. That was created

years and years and years ago. W have to be
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realistic as we get into this. |1'mnot sure
how nmuch market share the radi o nusic
licensing conmttee represents; | would assune
it would be a large nunber. That's collective
licensing. Are they antitrust? Again, we're
tal king about fair, we need to put everything
on a level playing field.

As the representatives of the
musi cal works, the PRGCs get | ooked at as
nonopol i stic and we have to regulate this and
we have to have oversight. But the collective
l'icensing on the other side, that's not even
part of the conversation. And |I'm not
suggesting we do that, |'m suggesting we
deregul ate the nusical works side, the
conposition side. But if we're going to have
that conversation, we really need to be honest
about what we're tal king about. You can't
have col |l ective |icensing oversight on one
side and then the other side of the table
doesn't have it.

M5. CHARLESWORTH:  Thank you.

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 56
M. Kines.

MR KIMES: |I'mwth Lee all the
way on this, but the oversight thing, it also
covers the fact that |ike yesterday |
nmenti oned Amazon, they're getting into the
stream ng business. WlIl, two articles cane
out right when they decided they were going to
do that, and that was that they would give the
maj ors, they would cut a deal with the majors,
but the small independent publishers and those
ki nd of guys would get whatever they wanted to
give us, we'd have no say init. And so we
need to have our collective agencies go to
those guys and say: Wit a mnute, why is
this? That needs to be corrected, that's
sonet hi ng we need to keep a cl ose eye on.

Secondly, | see, because | see the
checks and |I see all the data that conmes in at
one of the records and publishers, |I'm
starting to see decreases -- in fact, this is
the first dip we really had in digital

downl oads, because stream ng is taking over.
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So with that said, that's a nechanical that's
goi ng away, and | see nechani cal s decreasi ng
as we go. So if we do cone to this and we set
a newrate, we need to keep in mnd that we
may not have nmechani cals nmuch | onger that's
going to anmount to anything so we better set
a rate for the stream ng and for perfornmance
that's going to keep us alive. As M.
Driskill said earlier, we won't be around, so
we need to keep that in m nd.

M5. CHARLESWORTH: Thank you, M.
Ki mes.

| think M. Oxenford was next,
and then M. Waltz, and then M. Knife.

MR OXENFORD: | guess first to
respond to M. Driskill, while | obviously
don't represent the RMLC, | do represent
broadcasters, and | think it's fairly obvious
that the whol e context of the RMLC
negoti ations with ASCAP and BM is in the
context of the rate court oversight, so there

I's oversight, just like there is oversight
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over ASCAP. To the extent that there are

negotiations, to the extent that the positions
that the RMLC is taking are unreasonable, the
rate court is there to nake that determ nation
as to whose positions are reasonable.

M5. CHARLESWORTH: Sorry. For the
record, they're not operating under a consent
decr ee.

MR, OXENFORD: Not the RMLC
itself, but the positions that it takes are
effectively regulated in that they're subject
to the oversight of the rate court. To the
extent that they're trying to get sone sort of
super conpetitive ability to decrease rates
wth ASCAP or BM, it's subject to the rate
court determ ning whether that's a reasonabl e
rate that they're requesting or not.

M5. CHARLESWORTH. R ght.

Al t hough the question of whet her
sonething is a reasonable rate i s separate
fromwhether there's an antitrust violation.

Woul dn't you agree with that?
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VMR, OXENFORD: "' mnot an

antitrust |awer.

M5. CHARLESWORTH: | don't nean to
put you on the spot. Continue. |[|'msorry.

MR, OXENFORD: No problem

The other issue that | think is
very inportant is Lee tal ked about
transparency, and | think it's also very
i nportant in the context of taking |icenses
that there's transparency as to what the
|icenses cover in ternms of nusical works.

There was the question about
whet her there's a radio representative in the
room and whether there are concerns about the
way SESAC is operating, and certainly there
are, and one of those concerns is that it's
I npossible to figure out what the PROs cover
in ternms of the nmusical works. For radio
stations that have attenpted to avoid SESAC
i censes, feeling that those |licenses are too
hi gh for whatever reason, it has been the case

in the past that it's just been inpossible to
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avoid all the SESAC works because there's just
not a conprehensi ve database to avoid those
Issues, and | think that's part of the current
litigation between both the Radio Misic
Li censing Commttee and the TV Misic Licensing
Comm ttee and SESAC as to whet her SESAC shoul d
be brought under the consent decrees as well.

M5. CHARLESWORTH: Okay. Thank
you, M. Oxenford.

M. Wltz.

MR WALTZ: Well, M. Mosenkis is
correct, obviously, that SESAC is not under a
consent decree. The DQJ has | ooked at us
several tinmes with a fine-tooth conb and
failed to take action. And that brings ne to
M. Knife's comments concerning oversight,
and that is that even without statutory or
conpul sory licensing and w thout a consent
decree, we are subject to oversight. DQJ can
| ook at us at any tine it chooses and ot her
actors in the industry have private causes of

action. So | think without enshrining that
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oversi ght by statute or consent decree, the
oversight still exists.

VWi ch brings us to the consent
decrees. Although we're not under a consent
decree, and sonme nmay perceive that as a
conpetitive benefit to SESAC, we di sagree,
because simlar to the 115 argunent, the
i ndustry has arose in a culture that assunes
that the rates set by the rate courts are
accurate, and thus, SESAC nust al so accept
those rates. And so we viewit as a
di sadvant age having to operate in an industry
where the overwhelmng ngjority of the
i ndustry is subject to these rates which we
bel i eve are bel ow mar ket val ue.

M5. CHARLESWORTH:  Thank you, M.

Wl t z.

M. Knife.

MR. KNIFE: Yes. So just on the
order of a couple of responses. | appreciate

the point that you're maki ng about SESAC and

| think it's inportant to understand in that
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context that SESAC is the small est, and, |

bel i eve, the newest of the -- not the newest?

MR, WALTZ: We're older than BM.

MR, KNIFE: But in terns of market
share, it's the smallest PRO. Correct? And
so, again, the points that | nade | hope were
couched in and clearly made with the idea when
we tal k about things |ike nonopolistic power
and | arge market share and a need to have sone
type of oversight there. But | appreciate the
comments about the idea that SESAC feels and
certainly behaves as if it is effectively
being controlled by the controls that exist in
sone of its market conpetitors.

And then just one other responsive
comrent to what M. Driskill said, and the
exchange that you had with M. Oxenford,
while it's true that entities |like the Radio
Musi ¢ Licensing Commttee aren't subject to
sonething |ike a consent decree, nunber one,
as M. Oxenford pointed out, they operate

entirely within the context of a consent
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decree being applicable to their behavior, and
I f they ever do anything that rise to the

| evel of being anti-conpetitive, they'll be
subject to sone type of control.

Entities who behave that way,
they're very well aware of the mlieu that
they're noving through. They know that they
are engaged in negotiations that are regul at ed
and occur with oversight, and they run the
ri sk of being seen as being anti-conpetitive
as a result of their behavior. So the fact
that they don't have a consent decree
applicable to themright now doesn't have
anything to do with the fact that there's an
I nherent unfairness in the market place and
they never would. |It's the fact that they
haven't behaved in a way that requires themto
have one.

UNI DENTI FI ED SPEAKER: The consent
decrees were entered into however many years
ago. Is it still the sane today, that's the

di scussi on
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MR KN FE: Wll, we have a

deci sion that | think was handed down this
year that clearly indicates that at |east
Judge Cote feels that anti-conpetitive
behavior is still occurring wthin the context
of ASCAP, even though they've been subject to
a consent decree for whatever it is, 50 years.
And this is an action that was just decided
earlier this year, and you have a judge
saying: Yep, this consent decree is clearly
necessary because we're still seeing the exact
sane type of behavior for which the consent
decree was intended to regulate occurring. So
| get that they're 50 years old and they've
been nodified a couple of tinmes during their
tenure, but when you have a judge who's
charged wth adm nistering and overseei ng that
consent decree saying: Yes, this year |'ve
revi ewed the behavior of the parties here and
| still think this is necessary.

M5. CHARLESWORTH: For the record,

did Judge Cote actually nmake a finding that
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the consent decree was still necessary? |
don't recall that.

MR KNIFE: No. She didn't
specifically say the consent decree was
necessary. Wat | nean to say is there are
el ements of her decision that indicate that
the type of behavior that the consent decrees
are intended to I end oversight to continue to
exi st.

M5. CHARLESWORTH: Okay. |I'm
going to go to M. Mosenkis, and then M.
Turl ey-Trej 0.

MR, MOSENKI S: There was also a
Dred Scott decision, there are a | ot of
deci sions out there, and this is on appeal.

(General | aughter)

MR MOSENKIS: I'msaying it was a
case wth certain findings of fact, which
taki ng nmy ASCAP hat off, soneone that saw what
was going on, it defied reason that she rul ed
the way she did, and the case is on appeal,

don't want to necessarily tal k about it.
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But | think that's the very reason
why we're seeking an arbitration type of a
process, because to have one judge, and as
| ong as she retains the bench -- and we want
her to be bunped up to the Second G rcuit now,
right? -- she's going to be literally view ng
the consent decree wth that same mnd frane.
An arbitration process would work a | ot
different, and, | think, a ot better for
everyone.

One thing | did want to comment,
we were tal king about the PROs, and M. Kines
and M. Driskill both nentioned what they do
for songwiters and publishers, and | think
need to really underscore that point. It is
really the songwiters and conposers who wl |
be the big losers in this situation if the
maj ors decide to pull out. Wat ASCAP and BM
do for them cannot be understated, er, can't
be overstated, it is extrenely inportant.

And the last thing | would like to

say before we end the panel is you run the
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Copyright O fice and you are subject to the

copyright law, and | really think that the
public performance right -- and this is what
we're tal king about, the public perfornmance
right -- | think it wll becone practically a
nullity wthout the performng rights

organi zations. |If you | ook under Section 101,
there's a definition for performng rights
society, ASCAP and BM, they're right there in
there. W are necessary for the systemto
work, and really without it, perfornmances
woul d be made with inpunity w thout any
licenses and it would really make the
copyright |aw a joke.

M5. CHARLESWORTH: Thank you, M.

Mosenki s.

And just before we turn to M.
Turley-Trejo, | just want to throw out one
ot her question. | didn't get to every

question on ny list, but particularly since
we're in Nashville, if you want to comment,

and picking up on M. Msenkis's point about
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the PRGCs pay songwiters directly, and a

guestion is if the PROs go away and t hat

di rect paynent system di sappears, how m ght
that inpact songwiters and their ability to
-- not wwthstanding M. Kines's comments --
recei ve paynent w thout going through an
internediary. M. Turley-Trejo.

MR TURLEY-TREJO You m ght want
to have them comment.

M5. CHARLESWORTH: | was j ust
saying for people, since we're running out of
time, to keep that in mnd, but I know you had
a comment addressed to sonething el se.

MR TURLEY-TREJO This is
sonething that's swtching gears, but | just
wanted to state for the record that | think if
the collective agencies do bundle rights |ike
mechani cal rights or the conpul sory |icense,
that the Copyright Ofice -- | know a thene of
my comments has been clarification, but the
Copyright O fice really needs to clarify the

di fference between dramati c and non-dramati c
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because the conpul sory license tal ks about

i censing of non-dramatic nusical works, and
that | anguage i s seen throughout the code but
there is no definition. And | deal wth that
all the tine.

M5. CHARLESWORTH: That sounds
like ny job. People often ask questions but
it's because there are no answers. There is
an answer. Thank you for raising that.

MR TURLEY-TREJO  There is?

M5. CHARLESWORTH: | didn't nean
to be overly facetious. There are many hard
guestions in copyright lawis what |'m saying,
so | appreciate your raising that question.

MR TURLEY-TREJO If we can keep
that in mnd, that would be great. Thanks.

M5. CHARLESWORTH: |'m not sure
who was next. M. Coleman, and then M.
Schaf fer

MR, COLEMAN. Thanks. | just
wanted to reiterate what | nmay have said which

may have been too abbreviated before but it
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addr esses your question about what woul d
happen if the PROs went away and songwiters
were not being paid directly which is that |
believe private firns woul d have very little
I ncentive to pay songwiters in the
transparent nethod that the PROs currently do.
And by transparent | nean there is a procedure
now i n the PRCs whereby 50 percent of every
di stri butabl e anobunt goes to a songwiter and
the other 50 percent goes to the publisher,
and the PRGCs have gone to great lengths to
prevent private dealing that interrupts that
arrangenent. |It's possible but it's
difficult. And | think that would go away
very, very quickly because firns have
different priorities and incentives and they
woul d be | ooking to pay the songwiters |ess
in order to recoup investnents.

M5. CHARLESWORTH: Okay. M.

Schaf fer.

M5. SCHAFFER 1'Ill rmake these

comrents on a personal note as a |awer in
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Nashville who represents a | ot of songwiters,
and | think that in kind of connection with
what M. Col eman said, one of the things that
has becone a reality in contract negotiations
now i s what happens if the PRGs pull out and
how do you address those songwiter royalties,
and | think it's something that we're all
starting to address now in those agreenents.

| think where the real problem
would lie is |ooking at agreenents that
started anywhere from probably three or four
years ago and back where this situation is not
addressed. It's assuned in these agreenents
that the PROs are paying through the 50
percent witer's share to the witers. And
t hi nk you have an adm nistration issue, as
wel |, that publishers would have to start
dealing wwth on their end in terns of how
their accounting, and even their own systens,
whet her intentional or unintentional. | think
as a practical matter it's been a historic

assunption that the witer receives their 50
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percent of public performance incone fromthe
PROs and | think you have an adm nistration
I ssue.

And then just in terns for their
interaction in the community, | think that
BM, ASCAP and SESAC, especially here in
Nashville -- and | can speak to that -- play
a substantial role in artist devel opnent and
both artists as in artist-witers and in
i ndi vidual songwiters in the devel opnent of
their career. This week, | believe starting
tonight, BM has a stage outside of the arena
for CMA Fest where they are featuring all of
their up and comng witer-artists, and they
do things |ike Road to Bonaroo where it's al
about devel oping those artists.

And | think as publishers,
especially, and record conpani es have seen
their income going down and their ability to
engage in artist devel opnent really taking a
hit based on the econonmic hit that they've

taken, the PRGCs have really stepped up,
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whet her they have the incone or not, to really
help foster that community. And | know
especially here in Nashville there is a great
anount of respect for the role that the PRGCs
play in the devel opnent and creation of

musi cal conpositions here.

MR. DRISKILL: | will say they
have to go out and get sponsors.

M5. SCHAFFER: They do.

MR DRI SKILL: They try to not
spend their own noney or spend their nenbers'
noney, they get sponsors to do that.

M5. CHARLESWORTH. Ckay. Just to
put a finer point, so you're saying at this
poi nt people are starting to negotiate
contracts which allow --

M5. SCHAFFER: Not to get into too
many details, |"'mjust saying that it's a
reality now that this discussion is going on
about things pulling out or not, so it's
sonething that, | think, as |lawers we're

having to start to consider what does that
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| ook I'i ke or how do we address it.
Traditionally this wasn't even a thought
because we al ways assuned that the PROs woul d
al ways be paying out the witer's share of
public performance incone, so | just think as
an admnistration matter it's not sonething
peopl e have had to deal wth.

M5. CHARLESWORTH: So just to be
clear, the idea would be if the PROs weren't
doi ng that, the noney would be flow ng through
t he publisher.

M5. SCHAFFER  Correct. The
publishers directly collecting the public
performance i ncone, then you deal wth the
i ssues like M. Coleman was talking about --
or maybe it was M. Driskill, or whoever it
was sayi ng are you cross-collateralizing
di fferent inconme streans. And sonme of it is
just based on, | think, traditionally the way
they' ve collected and distributed the incone
related to those conpositions, and so | just

think it's a practical issue that wll have to
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be addressed if the PRGs don't conti nue.

M5. CHARLESWORTH. And | have one
nore question for you, and maybe M. Mbsenkis
too. Assumng the PROs are still there but
there's direct licensing. Let's say the
digital rights are pulled out and there's
direct licensing by publishers, in your view
woul d the future be that those royalties still
went through the PRO the witer's share with
the publisher's share going directly to the
publ i sher, or do you think everything would
fl ow through the publisher, or is there no
good answer to that question?

M5. SCHAFFER  You nean if the
majors are pulling out their digital rights?

M5. CHARLESWORTH. R ght.

M5. SCHAFFER: | nean, | think at
that point it's all flow ng through that
publ i sher that has pulled out -- | would
assunme. Now, | do know that some of the PRGCs
have taken to the adm ni stration of those

rights; even if they are pulled out, they're
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still admnistering them So |I think those
are getting into the details of -- and M.
Mosenki s can speak nore to this -- what their

agreenents are with those publishers.

M5. CHARLESWORTH: Okay. Thank
you, and I'msorry, | do put people on the
spot, and | apologize. |'mjust curious to
know, since you have been working in this
ar ea.

And M. Mdsenkis, nmaybe you can
comrent further on this.

MR MOSENKIS: It's not ny mlieu,
actually, the details of those adm nistration
agreenents, but because the majors coul dn't
process it, they really did rely on ASCAP and
BM just continue doing what you're doing.
Essentially, they went out and negotiated the
i cense and the back-end result was done in-
house. And | would actually foresee that
there mght be other private conpanies, the
MRIs of this world, trying to get into that

busi ness and conpete, but that's what it's
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about, it's about conpetition. |f ASCAP and

BM are great at it, ASCAP has been doing it
a hundred years, |I'mconfident that they can
continue doing it well for them but that's

how it would work, | would think.

The one thing | did want to bring
up -- and maybe this is the wong city -- is
fil mconposers, and hopefully they'll be
represented in Los Angel es when you're out
there, but the one thing for themis they
negotiate contracts up front and they get paid
an up-front fee, it's usually very snall
particularly when there's a | ot of conpetition
now with these film houses, jingle houses and
libraries, and in their contracts they're
expressly given their perfornmance rights

t hrough their PRGs.

So they know, okay, I'll do a deal
up front, a hundred bucks or whatever -- if
it's a network, a thousand bucks -- to wite

the conpositions up front for the film for

the TV show, but | knowif that's a hit,
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that's where I'll nmake ny noney and | know
that's where ny incone is com ng from ASCAP
and BM when that show is perforned on first
run, on syndication, on airplanes, in China or
in France, that's where |I'm making ny |iving
and that's how |"mmaking ny living. Wthout
the systemof the PRGCs, there will be no film
conposers, they wll be driving cabs, becom ng
| awyers, possibly. Unfortunately they wl]l
not be conposing, and that's a big problem
Hopefully you'll get a little bit nore
information in Los Angel es about that.

M5. CHARLESWORTH: | hope we wil|l.

M. Kinmes, you've been picking up
your placard and turning it down. | feel |ike
you want to say sonething. W're running out
of tinme, so please, if you have a final
t hought, we'd wel cone that.

MR KIMES: Again, if you' ve got
maj ors wanting to pull out, | sat here for two
days and |I' m wonderi ng why sonebody hasn't

asked the question why are they wanting to
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pull out. They're not satisfied with what's
going on with the PRCs. |I'mtelling you, we
had a neeting here on the Row a few weeks ago
and there was a lot of witers, sone
publ i shers and sone different people there; no
one is satisfied with what's going on with
ASCAP or BM, they're just not satisfied, and
that's the problem

And | understand that Sam acted a
little bit scared there, and | understand
that, that the big guys pull out and it's us
little guys, we're the ones that's going to be
taking the hit. W're already taking a hit.
| have people today say: Howin the world is
Royal Wade Kines still doing it? Wll, I'ma
pretty good operator or | wouldn't be. And we
| earn how to cut sone corners and do sone
things and fight the fights that need to be
fought, and the ones that we're not going to
win, |like you guys, we usually don't fight
because we can't winit. But if we get a

chance to have our voice heard, we like to
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have it heard.

But that's the problem people are
not satisfied, the whole realm and therein
|ies our problem the oversight is just not
there. | nmean, I'msitting here right now,
|'"ve got a thing in front of nme here, here's
where |'ve gotten paid one penny for ny song,
several tines. Wen you get a check that says
8 cents on it, that's not very good. Bette
M dl er just put out a deal that she got paid,
for 4 mllion streans, $114. | got paid $101
this nonth. So sonebody is not doing their
job and that's why the big guys are wanting to
pul I out.

M5. CHARLESWORTH. W have run
officially quite over. M. Turley-Trejo, did
you have sonething very quick to say?

MR TURLEY-TREJO | just want to
say that | would hope we can figure out howto
keep it all under one bl anket collective
organi zati on, because froma |icensee

standpoint, it would just create quite a bit
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of chaos -- maybe not chaos, but it's already
difficult to try and get all the |icenses that
you need. And so | think if there's sone way
to help with the oversight or with changing
the systemto get the rates up where there
could be nore fair market rates so that way
peopl e are happy. Froma license standpoint,
| want to say | definitely would | ove to see

t hat .

M5. CHARLESWORTH. Ckay. Well,
thank you all. [|I'msorry we kept you nore
than a few mnutes late. This is a very, very
significant topic.

| guess we'll start our next panel
at 10:35, so we'll start the next panel five
mnutes |ate so people have a little bit nore
of a break. Thank you. See you soon.

Session 7 - Industry Incentives and | nvest nent

MR. DAMLE: The next panel is on
sort of a broad topic which is industry
I ncentives and investnent, and basically the

question of how current challenges in
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licensing are affecting the ability of
creators to devel op new projects and for
publ i shers and record conpani es to devel op new
talent, and the chall enges faced by services
in delivering nusic to the public. So because
it's a broad topic, I'll start wth an
appropriately broad question which is how
licensing issues are affecting the ability to
bring nusic to the public, both on the creator
side, internediary side, the music services
side. So who wants to be the first one to
take that on? M. Col eman.

MR, COLEMAN. Thank you. This is
a topic that's very dear to ny heart, and
think while |'ve been quite synpathetic to the
| i censee position, probably nore so than woul d
be expected for a lot of nusic publishers,
this is an area where | feel |like the licensor
and |icensee positions diverge considerably
and where the copyright statutes are very,
very inportant in protecting artists.

"Il start by saying |'"mall for
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bundling rights in the sense of allow ng
licensees to quickly and efficiently get
rights for songs in the broad sense of that
term whether it's a bundle of exclusive
rights to the underlying copyright and the
master in a one-stop shop. | think those are
all very, very inportant. Wat | think is

al so equally inportant on the licensor side of
the business and in the copyright lawis the
preservation of sub-economes, | would cal
them in the nusic business.

"1l start wth the idea that an
artist cannot mtigate risk. An individual
songwiter, until they've witten a thousand
songs, and even then, the act of witing nusic
Is risky and they depend on firnms, nusic
publ i shers and | abels, to mtigate risk for
them to aggregate a lot of rights, diversify,
and the practical way that happens is a nusic
publisher will pay an advance, a di scounted
cash flow, to a witer on future earnings,

potential future earnings, and hope that they
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make it back, |like a venture capitalist. And
a record | abel does the sane thing wwth a
master right.

But what's very inportant to
realize is that the business nodels and the
rewards for nusic publishers, the risks and
rewards are very different than a | abel. Wen
a nusi c publisher pays a songwiter, they are
interested in the prototypical perennial
hol i day song or | ove song, no matter who
perforns it. \Wen a record |abel invests in
an artist, they're investing in the artist's
public inmage, they're investing in a brand,
essentially, that's disconnected fromthe
song. And what copyright has done, | think
very, very well, is preserved different
revenue streans and di fferent nethods of
ear ni ng back an investnent.

So what concerns ne if the
di scussi on becones too nuch about ease of
licensing is that we end up with the

possibility that licensing will be so
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sinplified that we'll have, at the other side
of the table fromthe |icensee, a kind of

per petual 360 deal, in the current parlance,
which is a conpany that is very broadly

I nvesting in nusicians but is not investing
specifically in songwiters or specifically in
performng artists and recording artists.
think ultimately those kinds of risks, those
calcul ated risks are healthy for the industry
and make better art.

MR, DAMLE: M. Marks.

MR MARKS: So we've obviously
been, all of us on the creator side have been
operating in a very chall engi ng environnent
over the last 15 years. | know that you asked
for sonme data so I'mgoing to try and throw
sone data out as part of ny response to the
guesti on.

Revenues in the U S. for the
I ndustry have dropped over 50 percent since
Napster cane al ong, so you've had a trenendous

anount of decrease in the investnents that
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| abel s make, and | can only really speak for
the | abel s, obviously. Artists have been

dr opped, unfortunately, |ess anount of

avail able artists generally. And so your
guestion was about licensing. | think we've
heard a ot and we've talked a | ot over the
| ast day and a half about the challenges in
the area of nusical work licensing and there
seens to be a consensus that sonething needs
to be fixed, and how that gets fixed obviously
wll take sone tine to figure out.

But if you talk to people in the
venture capital comunity, you wll hear
things like: Getting the |icenses, especially
on the publishing side, are just too conpl ex,
|"mnot going to put ny noney into sonething
where it takes two or three years because |'ve
got to go publisher by publisher, work by
work, right by right, share by share, to even
put sonething together to even |aunch the
busi ness, when | can put ny noney sonewhere

el se.
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So | think we need to continue to
have the conversati on about how to i nprove the
l'icensing so we can get nore investnent into
services that bring the nusic that artists and
songwiters create to consuners in the way
that they want to do it.

As we discussed a little bit
yesterday, that's happening in nuch nore of an
Iterative quick process than it ever has in
the past. Format or product shifts in the
past have been every 10 or 15 years, whereas,
now they're every 10 or 15 weeks or nonths.
We've seen in our industry, on the | abel side
at least, we're now two-thirds digital in
terms of our revenue, we were zero digital
| ess than 10 years ago, and are now two-thirds
digital, and nore than 20 percent of that is
from stream ng nodel s.

So we've gone through three
different transitions in a very short period
of time, the physical digital, then we had the

PC/ nobi | e and now we' re seei ng downl oad
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stream ng take place, and so we need to be
ni nbl e enough to deal with those kinds of
changes that are going to continue to occur
over the next 5 and 10 years and on into the
future.

And |'ve got sone other specific
dat a about what record conpani es do and what
t hey' ve invested and how nuch they've invested
and how their costs have continued to increase
W thout their operating margin continuing to
increase. But |'ll save that |later so others
have a chance to tal k.

MR. DAMLE: Thanks. M. Knife.

MR KNIFE: | appreciate a | ot of
the things that Steve said. | think the data
poi nts that his organization have issued
recently, and also, as well, mnusic publishers
and the PRGCs, in particular, is that the nusic
I ndustry as a whole is, if not actually on a
positive upswing, it is at |east stabilized.
So we've had the effects of a |ot of things,

the digital revolution, including also just a
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general depression of the United States
econony over the last 5 to 7 years, and what
we're seeing, thankfully, is an increase in
revenues at the PRGCs, for the nusic

publ i shers, and in many respects, for the Rl AA
-- 1"l put on ny PR hat for a mnute --
thanks, in large part to ny nenbers and ot her
simlarly situated conpani es.

But | agree wth what Steve was
sayi ng about the fact that the conplexity of
the licensing absolutely chills investnent.
Many of ny conpanies can afford to be in this
busi ness because it's an attractive business
to be in for a lot of reasons and they have
revenue from ot her endeavors that are not
music-related. And that's a good thing, |
think, both for creators and for consuners
because they continue to provide products that
consuners want and continue to generate
revenue for nusicians, while it's largely an
unattractive business proposition as a stand-

al one.
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And just as a final point to that,

I think it's inportant that as we have these
di scussi ons about incentives, revenue,
I ndustry data points in terns of what kind of
noney i s being nmade, we need to decouple the
vernacul ar about things |ike market share and
how nmuch particular CEGCs of digital conpanies
m ght nmake because Wall Street is going wild
on their stock, when their actual conpany has
never generated a profit.

So |l think it's inportant to kind
of separate those ideas. There are a |ot of
people in a lot of positions that nmake |arge
suns of noney based on a whol e bunch of
factors, not necessarily related specifically
to exactly how much noney is flow ng through
the music market pl ace and these |icensing
schenes that we've been tal ki ng about

MR DAMLE: We'Il go to Ms.
Schaffer, and then M. Johnson.

M5. SCHAFFER: | think we've al

acknow edged over the course of the |ast two
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days that the current licensing systemis not
working and that it's not efficient, and so |
think we can start wth that baseline in that
we would all like to see nore efficiency, we
would i ke to get the nusic to consuners, we
woul d I'i ke consuners to pay reasonable rates
for it or for there to be a conpensation
t hrough ad revenue, or whatever the case may
be. But we |ikew se can't separate that
di scussion fromthe inportance of
I ncentivizing creation itself of nusic.

| think it's the Nashville
Songwiters Association notto is that al
begins wth a song, and |I think, at least in
Nashvill e and in having these discussions wth
current and fornmer record conpany executives
and current and former executives in nusic
publ i shers, everyone seens to have that sane
sone of the songs are not the kind of songs
that we've traditionally had or wanted, and |
think sonme of that is that we're losing a | ot

of the investnent on the song side of
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devel opi ng that songwiter and incentivizing
those great songwiters to stay in this
mar ket .

And we've tal ked about that
arising for various reasons in terns of there
not being a fair market rate and we're setting
the conpul sory |license, or there not really
being a free market at all to determ ne what
that Iicense should be. The fact that the
consent decrees are in place and PRGs can't
adj ust what they're asking for in terns for
stream ng revenue to nmake up for the fact
that, |like they said, downl oads, for the first
time, off of iTunes are down, and so they're
seeing a decrease in nmechanical inconme now and
so that has to be nmade up in sone way.

There are no audit rights, so even
when we are going through and have a situation
where there's |licensing, songwiters don't
even know that they're getting paid what they
shoul d be getting paid because there's no way

to go back and doubl e check and nmake sure that
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the nonies that should be paid are actually
com ng through and that it's accurate.

And truthfully, what is occurring
Is that we are inpoverishing, essentially, a
whol e generation of songwiters and a whol e
comunity that has traditionally existed, and
those songwiters who used to make a |iving
witing great songs and living off of maybe
t hose advances and those regul ar paynents
until they had several hits that really
started generating revenue are now goi ng back
to being waiters or waitresses or noving to
ot her types of jobs and honestly noving out of
this industry.

Now, | personally wll be the
first to acknow edge that | think everyone has
to I ook at what their business nodel is and
how it is that they are generating incone,
just |ike publishers have started |ooking into
the production side of things and trying to
generate revenue on the production side of

things, just |ike record conpani es have | ooked
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to 360 nodels which in many cases it likely
makes sense because of the investnent that
goes into that brand.

But | think we can't forget, as |
poi nted out yesterday, that we're tal king
about two separate rights: sound recording
and the nusical conposition. And w thout that
musi cal conposition and soneone there to
create a great song, who nay not be a good-
| ooki ng, great singer to be able to go out and
performthat song, you're losing an entire
creative community if you don't conpensate
them and nmake them feel |like their works are
val ued.

And so just like | think we all
have to | ook ourselves, as a publishing
I ndustry and as a songwiting industry, what
are ot her ways that we can suppl enent our
I ncome or bring value to that, | think that
sone of the digital conpanies |ikew se have to
take a |l ook at what their nodels are and does

It make sense, if they want to distribute
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music, is their nodel one that can support
licensing nusic and paying a fair rate for
musi c.

And yes, | think there is a
bal ance for those startups and how do we find
t hat bal ance between getting a conpany off the
ground, but | think it's really inportant in
| ooki ng at those incentives that we have to
have rates that keep that creative content
goi ng, because w thout the songs you don't
have the sound recordings, and w thout the
sound recordi ngs Pandora is an enpty box wth
advertisenents, and probably not even
advertisenents because who wants to | ook at
ads when you're not | ooking at content.

And | think if you look at it in
t hat nost basic sense of w thout the song none
of this cones in, then | think you could
really start to evaluate the value of the
under |l ying copyright to figure out how do you
I ncentivize the people who are creating the

nost fundanental aspect of this industry.
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MR DAMLE: M. Johnson.

MR JOHNSON: | could not agree
nore with what she just said, and that is the
best talk I've heard, it really is, and it's
the nost inportant thing that you can
concentrate on

| noved here in 1996 when the Row
was happeni ng, there were thousands of
songwiters, publishers occupying all these
bui | di ngs, and over the past 15 years it has
died and it's a carcass of what it was. And
what she's saying is absolutely true. | wote
a song called "Still Pissed at Yoko" with a
guy naned John Colgin: he's one of the
greatest witers |I've ever heard in ny life.

Il wite with Dewayne Bl ackwel|l who wote
“"Friends in Low Pl aces" and "M. Blue" and
Dewayne says ny favorite lyric witer -- and
Dewayne's a genius -- is John Colgin. John
Col gin just noved back to Texas where he's
fromand he's selling nmagazi nes to hotels, and

he's a genius songwiters. All because of

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 97

stream ng, all because of YouTube, all because
of Sean Parker and Spotify, and all because
copyright really doesn't work, quite frankly.
So you're just killing us, you're killing
songwiters.

And | told you | spoke to a major
record CEO the other day, and his topic was
the whole industry killed not one, but several
generations of songwiters, just w ped them
out, and there's nothing we can do. Unless,
we get sone kind of "stream ng account" where
we pay $2, $3, $4 for each song. People are
going to have to start to have to pay for
songs, peri od.

So here's the nusic industry, the
col l ective whole, this is the shiny G amy
| obbyi st version.

M5. CHARLESWORTH: Once again |'l1
note for the record that M. Johnson is
hol ding up another -- it's not a chart, it's
a graphic, we're going to call it a graphic.

It is also colorful.
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MR JOHNSON: [It's a Russian

nesting doll, if you' re not famliar with it.
Here are the little pieces inside the Russian
nesting doll. See this |ittle guy here, he's
the songwiter, he's holding up all of this.
So here's (Google, here's Spotify or Pandora,
so forth and so on, here's the songwiter,
here's the federal governnent right here.

M5. CHARLESWORTH. Are we the
bi ggest one there? Just want to nake sure.

(General talking and | aughter)

MR, JOHNSON: Here's the PRGCs over
here, here's SoundExchange which calls itself
a PRO, and ASCAP and BM and so forth. But
here's the little songwiter and we hold all
this up, we support all of you, and it does
begin with a song. And right now we've got
sone of the worst songs |'ve ever heard on the
radio, they're horrible, they are m nd-
nunmbi ng, and you watch the show "Nashvill e"
and you go: Ww, why can't those songs be on

the radio. "Nashville" is a TV show that's
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got sone incredible songs. So back to your
t hi ng about incentives, and when we first net
| ast year at the G amys on the HIl, | asked
you, "where is our 9.1 cent nmechanical ?" And
you gave ne a great answer, | still don't
understand it, but when you told ne at the
time, | had no idea about a |ot of things you
were saying just because | didn't know  But
one thing | said was, "I copyright ny songs
and | spend $35, $60, then the CRB sells ny
song out the back door. How can you do this
when you're supposed to protect ny private
property?" The CRB sells ny song out the back
door for .00000012 cents, in effect, once it
goes through the BM |aundry machi ne.

| actually went down to go get
some ot her charts than the ones | gave you
yesterday but | have the one where it's a
million plays for BM you make a mllion
bucks, according to Mchael O Neil, you nake
91, 000 downl oads froma mllion downl oads for

the songwiter's split, and then you make $60
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for Pandora for a mllion plays, individual
performances. And that is what we nust focus
on. So | can't copyright this song and then
get a mllion plays on Pandora for nothing.

And |'d like to say one nore
thing. So, | did ny two al buns, and | was
| ucky enough to work wwth the | egendary
Jordanaires, and |'ve kept basically what it
took for each album and | want to just show
you real quick that there is no incentive to
do anyt hing anynore. And when CGeorge D.
Johnson has to go to G amys on the H Il [ ast
year or has to cone to this and beg the
federal governnment, whether as it be ny
representative's office, Congress or you guys,
we're in trouble, because |I'mthe [ast guy who
wants to do this.

So here | spent $1,900 in 2010
payi ng Ray Wl ker, who worked with Elvis,
along with, God rest his soul, Gordon Stoker,
of the Jordanaires, it cost nme $1,900. How am

| ever going to pay that royalty back. And
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then | had to sign an agreenent with AFTRA

because they're background singers, and of
course, AFTRA gets 5 percent, from
SoundExchange and all that, but AFTRA | owered
their rate for streamng. So after 500, 000
records | would sell, I'm supposed to pay them
anot her $1,900 or pay their heirs and assigns
or Gordon's w dow, and now t hey've | owered
streamng | ow now |'mgoing to have to pay
another royalty, and that's just garbage.

But | want to show you it cost ne
that nmuch. Here's the thing for the AFTRA
sound recording of the session. And then you
have the studio.

M5. CHARLESWORTH: M. Johnson,
what | woul d suggest, at this point it m ght
be appropriate to say | think we wll be
having a reply coment period for those of you
who m ght be interested, and so what | would
suggest, M. Johnson, since | think a |ot of
this is not in the witten record, is that you

consider submtting it with reply comments if
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you' d like it to be in the record. Because we
don't really have an ability to take it into
the witten record as we sit here today, but
there wll be a future opportunity. And
adding to that, we've heard sone sort of
anecdot al descriptions of the change in
songwiters, the decrease in songwiters. |If
anyone has enpirical or statistica
information that they could submt, | have
seen a little bit here and there, but it would
be extrenely useful, | think. W often hear
this anecdotally, but if there's a way to get
some docunentation of that into the record
t hrough the reply coment process --
particularly, | think, | hear this npst often
in Nashville -- it would be very hel pful to us
as we anal yze this problem

So M. Johnson, if you want to
wrap up your comments, and then we'll nobve on.

MR JOHNSON: | appreciate that
and | definitely wll enter it into the

record. And | just wanted to add there's
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si ngers, background singers, and of course,
there's the players that go through the nusic
union, and that's probably four, five, six,
seven grand, and then, of course, you have
studi o costs, whether you go to Quad or

Bl ackbird. But you have all these ancillary
costs -- and I'll shut up after this -- you
really have the catering, the second engi neers
or the engineers, and you have these costs
that go on just to support denos.

I"d like to enter into the record,
and just for everybody to know, it's a pitch
sheet, and there's a great quote by Stanley
Gortikov -- | can't pronounce his |ast nane --
who was head of the RIAA, and he had a quote
in 1971 about, "The pirate skinms the cream of
what artists and record conpani es of fer except
for one particular ingredient, which he avoids

i ke the plague our risks." Testinony to House
Commttee on the Judiciary in 1971. W go and
do denos, spend all this noney, get a pitch

sheet, and it doesn't cost the | abels a dine,
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and now we're getting paid nothing, have no
say in our negotiation. So I'mjust trying to
get you guys to understand all the stuff we've
got to go through. It's unbelievable the
anmount of work that goes into it, and you
think, oh, he wote that song in ten m nutes
and recorded and it was a hit. No.

So anyway, | appreciate that, and
that's it.

| don't know who was next, M.
Meitus or M. Stoll man.

MR, STOLLMAN:  1'Ill go rea
qui ckly. Thank you.

| just wanted to take us three
peopl e backwards, and from ny perspective and
fromthe Florida perspective, reconfirm and
reiterate what both M. Col eman and Ms.
Schaffer said. And | appreciate Dan using the
word "risk" at the beginning of his
conversation, because | think incentive is
| argely about risk and there are two fol ks

that need to have incentive: one is the
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songwiter that you' re speaking about and one
Is the other side of the songwiter's
equati on, the publisher or the person that's
going to be investing in him

And what |'m seeing on the street
sort of now, not at the highest |evels but on
the street level fromnost of the clients --
"Il say, by the way, I'mnot sure it's as
much a function in Nashville as it is in other
pl aces what |'m about to say, and |I'm al so not
100 percent sure, | don't think you can
allocate it all to the licensing process, |
think it's also allocable to the state of the
I ndustry process -- what |'m seeing on the
street is that the risk is just not being
taken, in a lot of places, on the part of the
conpani es that are investing in the witers
that are going to create the art. And they
are reducing their risk by investing in sure
t hi ngs, as opposed to investing in devel opi ng,
as you said, witers or a good cat al ogue of

undi scovered songs.
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Most of the deal -making that |'m

working on -- and that's what | do is deal -
making -- is just follow ng the noney, it's
just when there is sone success you wll have

sonebody wlling to invest in you. And until
you have what | ooks |i ke sone success, that

I nvestnment, that risk-taking on the part of
that publisher just isn't there. They only
want to pay you your noney once it's partly in
great.

So it has to be chilling the
creative process on the witers. There's very
little an incentive, or less incentive,
anyway, to wite great songs that only their
famly wll hear because the conpanies that
they' re doing business with are just not
wlling to take a shot at the devel opnent of
that witer, as nuch today. Now, naybe that's
not as true in Nashville as it is in other
pl aces.

MR COLEMAN:. May | add just a

little corollary?
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MR. DAMLE: Sure, M. Col enan.

MR, COLEMAN: That's a fantastic
point, and | would say that that's also the
essence of where |icensees and |licensors
di verge in their business nodels. Licensees
have the |uxury of backing wnners all the
timte. We talked to M. Sellwood yesterday
about the idea that if you're a large firm
licensing a | ot of nmusic, you want to go to
|l arge licensors and start there and do as good
a deal as you can.

From our position as investors in
art, we have to take risk on the unknown, and
the Copyright Act, in sone sense the statutes
have to protect our ability to do that. So
this is what | see as the danger in bundling
of rights is that we blur the kinds of risks
that different firnms take in the industry.

MR, DAMLE: Thanks. M. Meitus.

MR MEITUS: So I'll remain
consi stent in voicing support for the original

creators to go back to the Copyright Act. W
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know that that's what copyright lawis

initially concerned with, not so nuch | ooking
at new digital platforns and such but | ooking
at supporting the creators of songs and sound
recordings in the original instance, the
perfornmers and the producers. So if you | ook
at all of copyright law, you'll see that there
are certain equities built into it to support
the creators, and we know that 114 and
SoundExchange and the outgrowth of that, is a
very real incone streamfor the feature
performers and the unions. That is sonething
that | think should be taken very seriously in
t he whol e schene of things to see what else in
copyright law, as it evolves, can support
creators at the initial phase.

ASCAP, SESAC and BM we've seen
pay public performance royalties one-half to
the original creators, usually, the witers.
We al so see the termnation rights supporting
and incentivizing creation through 203 now

that is comng into play. W'IlI| talk nore
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about that maybe nore with pre-72 recordi ngs
and how | think that should extend. So as
copyright |aw evolves and a full performance
right and sound recordi ngs extends to
terrestrial radio, perhaps, we see ways in
whi ch you can gane the systemfor the creators
and not allow the major |abels, and the
publ i shers to sone extent, but the major

| abel s to create opaque systens that are

I nequi table, largely. W don't know what

| arge paynents are being received often by

| abels in their deals with digital

di stributors. W don't know exactly, although
In sone cases we do know, the equity shares
that they own in these platforns and how t hey
w Il benefit when those platforns and those
conpani es go public. But we do know t hat
these contracts, the |awers who work for the
artists, do know that there are clauses in
these artist contracts that state that the
artist will not share in any of those

earnings, and at every turn we wll see in
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t hose contracts those i ncones being shared at
a 10 to 15 percent of whol esal e rate rather
than a 50-50 net share.

There are the Performance Rights
Act of 2009 and such types of proposed
| egi sl ation that woul d nove towards nore of a
50-50 split of new revenue shares, but what
we're seeing is clearly it's going to be a $50
billion or a $100 billion industry, again,
like | said, Mark Ceiger pointed out, | think
we all agree it's going to go back up, and
when that world happens and Beats and Spotify
and ten new services are streamng and the
gross revenues are equal or above what it used
to be are we going to see a world in which
artists, and songwiters for that matter, are
sharing in less and | ess of a share of that
net revenue. | hope not.

But ny point | just want to say is
that copyright |aw revisions can support the
original creators, the artists and the

witers, so that the publishers and the | abels
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do not get an inequitable share of the new
noney that's going to be comng in. And
statutory licensing and the consent decrees,
all of that, however it gets worked out, needs
to keep in mnd, first and forenost, who are
creating these works.

MR DAMLE: W'Il go to M. Marks
next .

MR MARKS: | actually have a
coupl e of responses, if you don't mnd, just
to keep the train of thought.

So to get to sonme of ny statistics
and talk a little bit about what |abels have
been doi ng over the past decade, al nbost $25
billion invested to create recordings, and
when you |l ook at a P&, if you took a P&L for
a current year, for exanple, or a year or two
ago, the talent-rel ated expenses were 46
percent of the label's total revenue which are
well nore than four tinmes what the | abel gets
I n operating revenue. As a percentage of

revenue, artist royalties have increased 36

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 112

percent over the |ast decade, publishing
royalties have increased about 44 percent over
the | ast decade. So the trend has certainly
not be that artist royalties are going down as
a percentage of what | abels are getting, but
iIt's the opposite.

"' mnot sure what deals you were
referring to. | know that our nenbers share
advances and other things that cone in that's
not traditional noney with artists. | know
that there's also a ot of tines where the
| abel itself is investing its own noney in one
of those services, separate and apart from any
ki nd of deal that's done with regard to the
content. You know, these are all individually
negoti ated deals, so they're not public
docunents that we can all see, they're not
even private docunents that | see.

|, therefore, don't think we
shoul d base things on specul ation or runor or
what ever, but rather maybe | ooking at sone of

the hard data that we've got in terns of
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what's driving investnent and who's putting up
dollars to drive investnent for creation of
the sound recording which is ultimately the
fini shed product that consuners denmand. Yes,
It starts with a song, but the song on a piece
of paper and lyrics, or as it's witten, no
matter how great it is or how nuch geni us has
gone into it, it's not going be heard unl ess
it's through the nedium of a recording.

And | abel s don't even share in a
| ot of that revenue when you | ook at the fact
that terrestrial radio, TV revenue, et cetera,
there's over a billion dollars that ASCAP and
BM collect fromsources that we get zero on
even though what they're paying for is the
pl ayi ng of the sound recording on the radio
station.

So there is no question but that
writers and publishers need to get fair val ue
for the work that they have, but | think we
shoul d | ook at the role of everybody in the

system And | don't think that defaulting to
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conpul sory license systens hel ps anybody. It
has a perverse incentive when it cones to

I nvest nent, because as we've all seen, they
tend to depress rates, not increase rates or
give fair value. And if that's what continues
to happen and you have 50-50 splits on

what ever noney is comng through there, you're
going to have 50 percent of a lot |ess than
woul d ot herwi se be comng into the system as

a result of the fact that there's nore

I nvest ment and nore dollars to invest.

MR. COLEMAN. So are you sayi ng
you don't |ike Section 115? Conpul sory
i censing depressed rates so you shoul d be
payi ng nore in nechanical s?

MR COLEMAN:. But you'd like to
see nore.

MR, MARKS: No. Think we've been
very clear that the rates, especially on the
performance side, that the rate court has set
are not fair, and we've proposed a sol ution

for giving a percentage of what we earn to
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publishers so it's part of what's negoti ated
in the market pl ace and not what's driving by
a CRB or arate court.

And finding that equitable share,
whi ch is what publishers and songwiters have
been calling on certainly for the past year,
usi ng Pandora as the exanple, is sonething
that we said, Ckay, let's doit, let's figure
out what that is, let's ensure that all the
nmoney is comng in from market pl ace agreenents
I nstead of conpul sory licenses or rate courts,
and that pie wll grow nuch faster and we'l|l
all make a |l ot nore noney. And we can dea
wth the issues of equity and advances and
those kinds of things to make sure that it's
trickling down to everybody that it should in
a fair way, because that's inportant.

The other thing that | wanted to
just say here is as a general matter | think
we need to, as an industry, get away fromthis
creator versus technol ogy di chotony that tends

to exist and is perpetuated by a | ot of the
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comments, and sonetines just by the
frustration of how the current systemis
wor ki ng. But there is an interdependence

bet ween technol ogy and creators, and | would
say that technol ogy conpanies are al so
creative, and creators are also doing a | ot
with technol ogy, so even using those nonikers
isn't a very good thing to do.

But these conpanies and all of the
| abel s and the publishers and the songwiters
and the artists, we should be figuring out how
to work together on this because their success
and our success are intertwined. And getting
back to the licensing, the first question you
said, that's one reason why we shoul d be
taking the inefficiencies out of the system so
that there's nore noney left for everybody,

i ncl udi ng the conpanies that are bringing

t hese services to consuners, as well as those
who create the conpositions and the
recor di ngs.

VR DAM_E: M. Marks, could |
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ask you to clarify one aspect of the RIAA' s
proposal, which is when you tal k about
elimnating the CRB, are you talking about
elimnating it for 112 and 114, as wel|?

MR MARKS: No.

MR. DAMLE: So how woul d the
process work under your proposal for
conpensating songwiters?

MR, MARKS: It would be a
percentage that would flow fromthat. You'd
have one |license that would -- they would get
a percentage of whatever the ratio is of the
nmonies that come in fromthat. You'd have to
build in the fact that it's not just for the
recording but for the nusical work as well

M5. CHARLESWORTH: But you would
mai ntain the 112 and 114 statutory |icensing.

MR MARKS: | guess you woul d have
to add to it that the nusical work is being
paid for as part of it so that you're not
| osing the value of that separate copyright.

But we didn't suggest to abolish 112 or 114.
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MR, DAMLE: And just to follow up

on that, and so do you envision, just in terns
of the process, that the NMPA and the nusic
publ i shers woul d be involved in the rate-
setting process before the CRB, they'd be
participants in that process?

MR, MARKS:. Sonething that we can

di scuss. | haven't thought to that |evel
that detail.

MR, DAMLE: |'mnot sure who was
next. 1'lIl goto M. Knife, and then maybe

we can cone back around.

MR KNI FE: | apol ogi ze, Steve,
but just a couple of points of clarification.
["mjust not entirely sure on where the RI AA
proposal goes on 115 in terns of the statutory
license. | think | get what you're saying
about the idea that there would be a privately
negoti ated, whatever you want to call it,
rati o participation, but does the proposal
i nclude still that there would be a conpul sory

i cense? What happens if you don't arrive at
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aratio split and a rate agreenent? | nean,
are conpositions still conpul sory avail abl e or
not ?

MR MARKS: The two parts of it
are, hopefully, we reach sone kind of
agreenent anong our industries about what the
right ratio is, and we construct a systemthat
has a bl anket |icense on the nusical works
side that aggregates rights, aggregates
shares, aggregates works so that it works nore
efficiently, |Iike Sam was explaining the ASCAP
bl anket |icense works, and songwiters and
publ i shers can pick whoever they want to have
that noney. It would have flow directly from
your nenbers, their piece of it to them based
on whoever they choose to have coll ect and
di stribute that.

MR KNIFE: But ultimately no opt
out .

MR, MARKS: That's right. And we
recogni ze that's an inperfection in the

proposal, but there's a bal ancing, we think
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it's better than the current conpul sory

| i cense which also doesn't allow an opt out,
and it will end up with nmaking it easier, and
therefore, having nore noney flowin, to both
songwriters and publishers and getting them
out fromunder the CRB and the rate court
which is the biggest problemthat exists, |
thi nk, on their side.

M5. SCHAFFER: But the proposal is
to expand it. Correct?

MR. MARKS:. To include, yes, what
we woul d call the nodern nusic rel ease which
does include video, yes, for certain types of
vi deo products.

MR. KNI FE: One nore question. |
think I heard you say when you were goi ng
t hrough sone of your data points that the
total |abel costs, the percentage of your
revenue for artist costs is sonething like 44
percent or sonething |like that.

MR. MARKS: Talent-related costs,

46 percent.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 121
MR. KNI FE: Forty-six percent.

M5. CHARLESWORTH:  Steve, that
statistic refers to the investnent in talent
and not royalties, or does it include both?

MR, MARKS: It's advances and
royal ties.

MR, DAMLE: So it includes

I nvest nent, neani ng, typically, advances and

royal ties.

MR MEITUS: So just to be clear,
that's an all-in advance which, in al nost
every record deal, is used alnost entirely for

the recording of the product then. So you're
saying it's paid to the artist, but just to be
clear, it's actually creating the sound
recor di ng.

MR, MARKS: Yes, but nine out of
ten tines it's a failure

MR, MEITUS: That's fine, but
you're calling it an artist-related cost, but
the artist is not taking hone but a snal

slice of that as an advance, sonetines zero,
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and sonetines nore, but that's on a case-by-
case basis. But that is an investnent in the
product which you claimto own as work for
hire -- you can debate that, but you do have
it for at least 35 years. And so it's not
going in the artist's pocket, just to be
clear, it's going to producers, to recording
studios, to all kinds of things to nmake the
pr oduct .

MR MARKS: Sone of that noney,
yes, woul d be going to those things.

MR, MEITUS: Most of that noney.

MR MARKS: Well, depends on the
deal and what you're looking at in the
aggr egat e.

MR, MEITUS: But those of us who
see those deals and know on an intinmate basi s,
know t hat nost of that noney goes not in the
artist's pocket. | just want to be clear

MR MARKS: Well, depends what
deals you're looking at. W did a study of

artist contracts that showed that every single
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artist, every single artist signed to the
maj or | abels in the 1990s, who had a gold
record, not a platinumrecord, not a nulti-
pl ati num record, demanded a renegoti ati on of
their deal.

Now, i1 nmagine going to a VC and
saying to themwe want to redo the deal we did
because we've hit sonme success and we don't
really like the equity share that we agreed
upon at the begi nning, notw thstandi ng that
you' ve invested in nine other people that have
conpletely failed and | ost noney on those.
And we all know when things are renegoti at ed,
t he advances, the aggregate anount of the
advances that are spent there are a | ot of
noney and do go to the arti st.

So | don't have the breakdown for
you in ternms of how nuch in dollars are
related to those, which are the hi gher noney
advances versus the greater volune that are
the smal |l er doll ar advances, but | think you

have to include both and look at it in that
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perspective. And we don't have a right,
really, to enforce an artists saying: |'m
sorry, I'mjust not going to deliver the next
al bumuntil you renegotiate nmy contract now
that | have a gold record.

MR COLEMAN. It's a tough
busi ness.

MR, MARKS: It's a very tough
busi ness, which is why we need to figure out
a way together to maxi m ze the revenues that
do exi st.

MR. COLEMAN. Have you thought
about being a venture capitalist?

(General | aughter)

MR, MARKS: Not in this industry.
But George was talking a |ot about Spotify and
the stream ng services, and | know Cei ger says
$100 billion business. God bless himif he's
right, but |I don't see that around the corner
any tinme soon. And the best chance we have of
getting anywhere closer, and Lee said earlier,

yes, we've stabilized, we're not increasing,
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we have stabilized, we were down a little bit
| ast year, but if you | ook over the past three
years it's relatively stable, although this
year, as sone ot hers have nentioned, downl oads
are down precipitously. Streamng is up, but
If you can't get people to subscribe to
stream ng services and nove over in that
direction, we're not going to get an increase
at all, let alone to $100 billion. And that's
not going to happen if we don't neke the
| i censing process easier.

MR, DAMLE: We're starting to run
alittle lowon tine so we're going to do a
sort of speed round, and I'mgoing to let the
peopl e who haven't had a chance to speak yet
speak first.

MR KNIFE: Well, | got cut off.

MS. CHARLESWORTH:  Put your

pl acard up, Lee.

MR KNIFE: I'Il try to be really
quick. | had a lot of things | was going to
say, but 1'll be really quick. Nunber one, |
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think a lot of this exchange, unfortunately,
while you raise a ot of inportant points that
need to be addressed, |I'mnot sure that this
Is the right forumto address them because
they have to do with individual arti st
contracts and they don't really ultimately
relate to the Copyright Act and how it m ght
be anended or could ultinmately be anended.
take your point that perhaps there are ways to
consi der these things but the points that were
just made over the |ast couple of mnutes
really have to do wth individual arti st
agreenents.

But | just wanted to point out
that | think M. Marks basically gave us a
percentage of their total content costs that's
| ower than the total content costs that
virtually any of ny nenber conpani es pay for
all of the rights that they need to acquire to
engage in this business. So when you take PRO
royal ties, master recording royalties,

publ i shing royalties, nost of ny nenber
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conpani es pay well over 46 percent of their

total revenue based on their nusic sales.
MR, MARKS: | didn't include

mar keting or pronotion or anything else that

relates to the creating of a recording. But

that's an industry issue.

MR KNIFE: R ght. 1|'malso not
including that, |I'mnot giving you server
costs or bandw dth costs, |I'msaying tota

creative input. M conpanies exploit creative
I nput, your conpanies exploit creative input.
My conpanies are paying nore for that creative
I nput than your conpanies are.

MR, MARKS. But your other costs
may be | ower.

MS. CHARLESWORTH: Are you two
both on the | ast panel about the future?

MR. MARKS:. Yes.

MR. DAMLE: Perhaps we can save
this for the future.

(General tal king and | aughter)

MR, KNI FE: Anyway, | think ny
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point relates to the issue of investnent and

I ndustry incentives. Wen we tal k about
things like total content costs, what
particular players in positions within this
mar ket pl ace have to pay for those inputs, as
an economc turn, | think it's inportant to
note that there is differences between what

we' re paying for those inputs based on revenue
gener ati on.

M5. CHARLESWORTH.  And | think
this is areally inportant topic and the | ast
panel, | think, is broad enough to enbrace
further devel opnent of sone of these ideas, so
I f people who are on that |ast panel have
further thoughts, we should certainly continue
thi s di scussion.

Back to the speed round.

MR DAMLE: Ckay. So we'll start
with M. GCottlieb, M. Sellwod and M.
Barker, and then end with Ms. Buresh, with
really quick comments, because none of you

have had a chance to speak.
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MR, GOITLI EB: You know, | wanted

to raise a couple of issues, and sonetines
it's difficult to get a 10,000 foot overview
of things working in the trenches, and it's
been ny perception over the years, because,
unfortunately, | have nore of an affinity wth
M. Johnson than | do with M. Marks in sone
regard because | |live on these streets and |
live with these people and support them and

| have to make ny living doing these things

t 0o.

So I'mstruck by the unfairness of
the Safe Harbor provision to snmall creators,
|"mstruck by the fact that it renders the
copyright owner so inpotent to protect their
work, and | think that it was perhaps a
necessary advantage for the cabl e conpanies
and the ISPs to develop the infrastructure,
but |I think it's tinme that that needs to
change. And I think it has stalled innovation
at the private level to facilitate

intellectual property accounts at the
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i ndi vi dual | evel where mcro-transactions can
be aggregated at the private |l evel and can be
mar keted at the private level. And that is
ultimately where we are heading. W need all
t hese coll ective bargaining rate prograns and
initiatives to set those rates but ultimtely,
iIf the 1SPs go into direct affiliation, as
sonething wll need to, because as the
fractional shares develop fromall these
statutory heirs and termnation rights, as
t hey shake out, the ability to deal wth these
smal l er and smal |l er shares of these catal ogues
whi ch have provided the resources for al
t hese conpani es, these catal ogues, is how we
have funded all this stuff. And though we are
trying to foster innovation, we forget that's
where the noney cane from it cane fromthese
ol d big catal ogues that financed all this
stuff.

And | just would like to raise
that up as a concern that the safe harbor has

been damaging to a certain degree for all of
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us to be able to protect and to nonetize these
rights.

M5. CHARLESWORTH: And just for
the record, you're referring to the DMCA Safe
Har bor. Correct?

MR, GOTTLI EB: Yes.

MR. DAMLE: Thank you. M.
Sel | wood.

MR SELLWOOD: Thank you. Such a
target-rich topic, fromM. Johnson's
comments to M. Cottlieb's coments,
stream ng rates to DMCA, we've spanned a
mllion things.

Not to be mundane, but |'m going
to go back to the investnent question. |t
pr obably goes w thout saying that every doll ar
spent building infrastructures to licenses is
a dollar that's not spent el sewhere, to
mar keting or pronotion or anything |ike that.
We all agree that we kind of all need each
ot her and we should be working to get nore

consuners to subscribe or nore advertisers to
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participate. Then it would be hel pful for
services |ike YouTube and any of our
conpetitors to be able to spend dollars
pronoti ng marketi ng.

| think YouTube has done a very
good job of licensing and we've spent mllions
of dollars creating staff, acquiring
conpani es, building infrastructures to put
licenses in place, and | think as a result of
that we're seeing a lot of investnent in the
platform It's really exciting to see all of
our | abel and publisher partners and
songwiter partners that really believe in and
I nvest in nmanagi ng and nonetizing their
copyrights on YouTube. It's really exciting.

There's an RO in it and we're
seeing investnent. W' re seeing investnent
from mai nstream conpani es |i ke D sney
I nvesting in creators and conpani es on YouTube
that are working with creators in order to
encour age new songwiters, new musicians, new

creators on the platform And | think a | ot
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of that conmes fromthe fact that we've done a
pretty good job of I|icensing.

It's interesting to try to stay
out of the argunent between | abels and
publishers, really, as to who invests nore and
whether it all cones fromthe song. W get
lost in the mddle of that a lot and try to
stay out of it. | think |I've been pretty
clear, we're focused nostly on total content
costs.

But |I found sonme of the comments
I nteresting because on You Tube we're seeing
| abel s i nvest heavily in conpositions and
we' re managi ng conpositions, and we' ve seen
publ i shers invest heavily in creating and
di stributing sound recordings. And so from
our limted vantage point, the difference
bet ween a | abel and publisher is really
becom ng blurred, and if we're an indication
of the future of the market, | think the
makeup of | abel trade groups and publi shing

trade groups mght be a lot different a couple
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of years fromnow, it mght just not be such
a clear divided line.

And so | think we should all be
consci ous of that because it's an interesting
devel opnment. | think it's a positive one.

Al though, I"'mgoing to follow up wwth M.
Coleman wth his concerns about it because |
found those to be interesting. One other
thing is where we're seeing investnent, |
think there was a press rel ease from Cobalt
Musi ¢ Publishing, they just rai sed another
140-odd mllion dollars. W're seeing a whole
| ot of investnent in conpanies that are
spendi ng tine nmanagi ng data at a granul ar

| evel because that's really what is going to
drive the content industries a |long ways. |
think it's exciting to see investnent in that
area as wel|l.

Thank you.

MR DAMLE: Geat. Thank you.
M. Barker.

MR, BARKER: Thanks, and | can
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keep this short, | think.

Bottomline -- and I'mgoing to
kind of pull back fromthe weeds a little bit,
and maybe this is too sinple of an approach,
and | apol ogi ze for that, that's the way ny
mnd thinks -- but I"'moptimstic, there's
nore nusic avail abl e than ever before to all
people, so | think that's a good thing. Now,
| go to what M. Marks said which is to say
the reality is since Napster cane along the
musi ¢ i ndustry has dropped 50 percent -- |
think is what you said. Now, |'ve heard that
before. So I'mthinking: Gkay, what has
happened. | realized that 10 years ago, or
when Napster cane al ong, the saying was: How
do you conpete with free? Well, the solution
seened to becone: Well, let's nmake it al nost
free. W got a lot of license requests from
big services trying to fill that void to say:
“"At least you're getting paid sonething; it's
smal | but at least you're getting paid

sonething." So as owners of content we seened
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to go along with that to say: "Hey, this is

t he begi nni ng, maybe, of sonething where we
can at | east get sonething where we're
ot herw se conpeting wth free." Now we find
oursel ves today, and what |'m hearing around
the table the I ast couple of days -- and |
don't fully disagree with this -- it seens
i ke we're tal king about consuners having the
right to get 30 mllion songs at once and
we' re buil di ng busi nesses based on that.
Whereas, 20 years ago if | wanted a record and
It wasn't available in a particular record
store, | would just have to drive to one and
find it; nobody said it was ny right to pick
it up fromthat store.

| think a basic econom c principle
is if you flood a market with sonmething, it's
going to devalue it. If you flood the market
wi t h di anonds, dianond value is going to go
down. |'mnot saying we need to restrict
copyrights, but let's don't be afraid --

agai n, back to Section 115, changi ng things,
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| etting us negotiate things, letting us

w thhold certain things -- that perhaps we

w Il eventually drive the value of copyrights
and recordi ngs back up to where they need to

be, rather than at the present 50 percent of

where we were, naybe we can grow that.

One of the reports had a statistic
of a Cl SAC 2012 report that said that nusic
licensing growth rate did not keep up with the
gross donestic product growth rate in 2012.
Vell, that's kind of sad that now we're
finding our industry not growi ng at the proper
rate or the rate it used to.

So | just kind of want to back up
and say, you know what, as we're tal king about
these things and getting into the weeds of a
| ot of these things, let's don't forget the
real value and how we can find that, and maybe
It's not making everything avail able at once.
Maybe as we determ ne what the next | ook of
copyright lawis, it also is not conpeting

wth free, naybe we focus on policing free --
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which | know we all are in favor of that --
policing free and then understanding the true
val ue of the rights we have and then |icensing
them accordi ngly.

MR. DAMLE: Thanks.

Ms. Buresh, I'mafraid that m ght
be all the tine.

M5. CHARLESWORTH:  Well, we can go
over. Are people okay if we go over and then
we'll delay a few m nutes on the post-lunch
panel ? Because | want to nmake sure that we get
all the remarks in. But as | said, |I think a
| ot of these issues will also cone up in the
| ast panel and we can continue the discussion
there as well.

M5. BURESH: |'Il try to be as
qui ck as possi bl e.

As an adm ni strator and
representing Big Loud Bucks, Florida Georgia
Line is our client. Craig Wsenan runs the
conpany. We've built that conpany off of the

song "Live Like You Were Dying" and many, many
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others. He sold catal ogues to invest in that.
|'ve been with hima very long tinme and seen
his hesitancy to invest in the adm nistration
side for licensing which | need to pick up the
pace to get nore digital and hire sonebody to
actually make it a nore functional |icensing
system for people to get our songs quicker and
faster.

As a songwiter, he's built his
whol e life, his whole career off of being a
great songwiter, is hesitant in investing in
t hat because he doesn't know what's going to
happen with this right here, what's going to
happen with the scope of the industry. He's
| ooking at his P& sheets, how nmuch am | going
to invest and get two cents in return, how
much am | going to spend on | awer's fees, how
much am | going to spend on ny admn staff.

We al so have had to get -- well,
not had to, but as an adm nistration conpanies
-- which npbst adm ni stration conpanies in

Nashville, a |lot of people outsource their
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adm n because they don't want to deal wth it
on the publishing side, they want the
creatives, they want to invest in the
creatives, they need to invest in the
creatives, they need to focus on those songs,
they need to nurture those songwiters.

Florida Georgia Line cane to us.
They got whi pped into shape in the studio and
| ook at them now, they're w nning awards | ast
ni ght at the CMI Awards, and they're happy as
can be. And their next albumis going to cone
out, we hope it has the sane success as
before, but you don't know in the current
mar ket pl ace or what's going to happen in the
future.

| don't know if he's going to be
willing to invest in another act on our new
| abel that we have had to create for the 360
nodel . The 360 nodel was sonething he kind of
had to create with the Big Loud Shirt
I ndustries in order to continue to have a

sust ai nabl e busi ness and support his
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adm ni stration costs too.

So it's frustrating for ne to see
how he has made his whole life off of
songwiting and the rates, we don't know what
to expect are going to cone in the door, so |
can't really function as an admnistrator to
serve the purposes that | want to serve. W
need to invest, but | have a songwiter owner
who is just hesitant and he needs to see the
facts and figures, how much am| really going
to make fromthis, is it worth the tine.

Thank you.

MR. DAMLE: Thanks. M. Col eman.

MR, COLEMAN: Just very briefly |
wanted to regi ster ny support for M.

Meitus's comment that goes agai nst what M.

Kni fe was saying about this not being a
copyright issue of how artists are ultimtely
paid. | think it can be very nuch a statutory
issue. | think that the Copyright Act itself
can protect artists because really sone of the

argunents that we're having about risk and
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reward are about who is out in front

coll ecting and how does a license ultimately
trickle domn -- | think was the phrase that
M. Marks used -- to the artist.

And this is going against nmy own
best interest as a publisher to say this, but
Il wouldn't mnd seeing the statutes refl ect
the ability for artists to be guaranteed a
share of gross revenue fromlicensing.

MR DAMLE: M. Johnson, yes.

MR JOHNSON: | thought what
Heat her said was correct, | thought that was
great. Craig Wsenman is one of the greatest
songwiters of all tinme. And what we have
here is that YouTube, your business nodel is
the nost inportant thing because it's very
exciting, we're doing all this, blah-blah-
bl ah, and we don't want to tal k about it, or
we don't tal k about the creative issue and
having to pay songwiters. But you're putting
me out of business and you're putting Craig

W seman out of business, straight out, not you
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personal |y but YouTube in general because
you' ve not paid for songs.

And to what M. Cottlieb said is
the reason, it's because of that DMCA, it's
ridiculous these Safe Harbor provisions. It
all owns Sean Parker to go into the supernarket
and put a steak right here in his jacket
because he's in a "grey area" where the canera
can't see him That's still stealing. And it
just angers ne to no end, between Pandor a,
bet ween Sean Parker and really YouTube who
decimated the Row, decimated it. So we've got
to get rid of this DMCA, we've got to get rid
of it, it's horrible.

And there's a great docunentary
cal | ed "Downl oaded" and | suggest you al
watch it. It's unbelievable. Hillary Rosen
fromthe RI AA absolutely dropped the ball for
all of us. It's got Sean Parker in it
expl ai ning exactly how he hides behind the
DMCA, and it's chilling, it makes ne sick to

my stomach. So we've got to get rid of that.
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I was all for the RI AA proposal until | heard
-- which I think is great, let's get rid of
the CRB for 115, but why don't you want to get
rid of it for 114? It's such a horrible,
horri bl e process. W should be a free market
for a sound recordi ng and our nechanical .

This is the whole issue, it's phony altruism
phony, phony altruism

M5. CHARLESWORTH: Ckay. You know

what - -

MR JOHNSON: One nore thing, |et
nme say one nore thing. In 1998 Mtch d azier
went down and they had a bill wth the

satellite thing, and he was an intern at the
time and he snuck in there, that we're going
to make all the sound recording side for the
artists "work for hire". How great is that,
how great is the Rl AA when you try to stea
our artist copyright? And Bill dinton vetoed
it, Bill dinton got rid of it, thank God.
This is why the Rl AA, and

especially the G amys too, should be nowhere
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near ny royalty process. |f you want to argue
for the pre-72, for the sound recording for
radi o, you want to argue for the Aretha rate,
great. Those were easy, no-brainers. O
course we should have those; we've been
debating that for 50 years. But now we need
to take care of the songwiters, we really
need to, and you're destroying our entire
l'ivelihood, and nobody cares. And that's the
nunber one rule of the nusic business, nobody
cares.

M5. CHARLESWORTH: Okay. M.
Johnson, first of all, we're all here today to
di scuss those very issues.

MR, JOHNSON: | apol ogi ze.

M5. CHARLESWORTH. No, that's
okay. Steve, did you feel a need to respond?

MR, MARKS: It's that we like the
fact that we're under a conpul sory license, |
think it's safe to say that it's the arti st
comunity that wants the conpul sory |icense

nore than anybody and we are trying to be good
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partners. W would nmuch prefer, in a perfect
world, to get rid of all of that conpul sory
license too. So there's no gotcha here.

MR JOHNSON: You're al ways
argui ng agai nst songwiting, you're always
against that. That's why our rate is so | ow.

MR, MARKS: Well, 114 has nothing
to do wth the songwiters.

MR, JOHNSON: | know that, but why
you're in a mechanical hearing three years ago
blows ny mnd. Get out of the way of ny song,
my negotiation. Argue for the sound recording
which you're still arguing for ne as an
I ndependent arti st

M5. CHARLESWORTH:  Ckay.

MR, JOHNSON: And there's so much
gar bage i nvolved in the | obbying process,
you' ve ruined it for everybody.

M5. CHARLESWORTH:  All right.

MR, MARKS:. By the way, we sued
and beat Napster.

MR JOHNSON: | know, but you
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shoul d have put Sean Parker in jail |ike Gene
Si mmons said. He should be in jail right now,
not starting another stream ng conpany wth
virtual piracy, which is what it is.

MS. CHARLESWORTH: You know, |
think it's probably tine to take a break, and
that's what we're going to do. And | think
we're going to push the next panel 15 m nutes
and start at noon to one and then we're going
to cut out like 15 mnutes of our lunch
period, and get back on track.

Session 8: Pre-1972 Sound Recordi ngs

MR. DAMLE: This panel is on a
nore specific topic which is howto deal with
pre-72 sound recordi ngs, and obviously, the
Copyright O fice, not too |long ago, issued a
fairly extensive report on the topic and had
recommendati ons, but given that this is a
musi ¢ licensing study, | think one thing we'd
be interested in is learning currently what
chal l enges there are under the current |aw

with licensing pre-72 sound recordings, and
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then al so what chal |l enges there m ght be given
under a partial or full federalization of pre-
72 recordings.

So that's a very broad question
and a very specific topic, so | don't know who
would like to start wwth that. Perhaps, M.
Mar ks, would you like to start?

MR, MARKS: Sure. Just generally?

MR DAMLE: Well, generally, maybe
we can start with what the current chall enges
are with licensing pre-72 recordings, how
that's done, what's going on. | know there's
state court lawsuits, and perhaps you can just
gi ve us an overvi ew of what the current
| andscape is with respect to those recordings.

MR MARKS: So | guess | woul d
start by saying | hope we all agree that pre-
72 recordings, the use of them the
performance of them should be conpensated in
sone way, shape or form and nmaybe nost of the
di scussi on woul d be around how best to

acconplish that. | don't know whether we'l]l
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have agreenent on that or not, but these are
recordings just kind of arbitrary date that
sound recordi ngs received federal copyright
protection not until 1972 and for performances
not until 1995, and even then very limted
performances. But the notion that one service
that's using recordings created after 1972 and
there's paynent for it but there's not prior
to 1972 just seens fundanentally unfair and
sonet hi ng that should be fixed.

We have, as many probably know,
| aunched two litigations to clarify those
rights in the State of California and the
State of New York. W are al so supportive of
a bill 114 that services using pre-72 should
pay for pre-72 at the sane rate that they pay
for post-72 works. In terns of
federalization, there was a separate Copyri ght
O fice proceeding on that, obviously, and our
take-away fromthat is that there are a | ot of
very conplicated i ssues that need to be

addressed, and we as an industry, or at | east

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 150

we and our nenbers are open to sitting down
and trying to work through those issues, but
we see that as sonething that's probably going
to take a fair anount of tine to do, and
therefore, things like the bill that was

I ntroduced | ast week, if it could be enacted
in a short termwould at | east address the

I nequity of having pre-72 recordi ngs go
unconpensat ed.

M5. CHARLESWORTH: For those in
the room who may not know, it's a short piece
of legislation, but do you want to describe a
little bit nore particularly what it woul d
provi de for?

MR MARKS: It mainly adds,
Section 114 right now, as nost conpul sory
| i censes, have a certain nunber of conditions,
certain conditions that you need to abide by
in order to be eligible for the conpul sory
license, so what this would is add as a
condition that if you are operating under that

conpul sory license -- neaning that you're
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using it for post-72 recordings, but you are
al so using pre-72 recordings as part of that
service, that you would pay the sane rate for
pre-72 recordings that you would for post-72
recordings. So it's a way to conpensate the
use of pre-72 recordings in a rather sinple
way within the confines of the structure of
Section 114.

For uses that are outside of
Section 114, those are generally addressed in
mar ket agreenents, so the need isn't quite as
necessary, although |I understand that it may
be difficult for smaller conpanies, as opposed
to | arger conpanies, to engage in those
I ndi vi dual discussions. But to the extent
that they're doing it wth a conpany |ike a
Spotify that's already negotiating for a
license for the works of the catal ogue that
that record | abel owns, it could be part of
t hat negotiation and presumably is part of
t hat negoti ati on.

MR DAMLE: Is it your
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under standi ng that those agreenents outside of
112 and 114, that they're paying royalties for
pre-72 recordings?

MR, MARKS: | don't know the terns
of them because | haven't seen themand |'m
not privy to the negotiations, but ny
understanding is that, yes, the pre-72
recordi ngs are taken care of as part of those
agreenents.

MR DAMLE: M. Ml ntosh.

MR, McINTOSH: | can tell you from
a smal |l conpany, independent perspective -- we
do have a |l arge catal ogue and |'d say about a
third of the recordings are pre-72 -- there's
just a huge difference in what we see com ng
from SoundExchange, from Pandora and Sirius
where we're really m ssing the boat there
wi t hout having these. There's whole shows
built around styles and genres of nusic from
that tine period, and it's vital to snal
conpani es and | arge conpanies as well.

When we tal k about the
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mar ket pl ace, we have sync licensing we do for
filmand TV, sone of our best songs, sone of
our biggest songs, "Wl f of Wall Street" used
“Bang-Bang" -- | don't know if you saw the

novi e, but the song "Bang-Bang," that's one of
ours. "Chef" has "I Like it Like That."
That's anot her one of ours and they're top
rate sync fees that we get for these with big
productions |ike that. Yet, on the other
hand, with sonme of the non-interactive
services, we don't see a penny and it's m nd-
boggling how it could be just because between
the federal and state copyright |aws based on
that date. |It's got a huge bearing on our
busi ness and our overall revenue.

MR DAMLE: M. Meitus.

MR, MEITUS: So on behalf of a
nunmber of artists, including the Ws
Mont gonery Estate, who have pre-72 recordings,
| think it's clear that we want full

federalization. | think that the Respect Act

and the application of 114 non-interactive is
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a good stopgap neasure, but do we need anot her
stopgap neasure. It's sort of looking at a

| ot of us who want nationalized health care,
Is Obamacare better, | think we've accepted
that it's better than nothing, but is it going
to nean that we don't have good health care
for all, that will remain to be seen. If this
nmeans that we're not going to get ful
federalization, then I'd say wait for it, but
114 woul d be better than not hing.

But here's what we really want, we
want the right to termnate these copyrights,
we want the right, just as we're doing with
the song on the publishing side, to be able to
go in after 56 years and term nate the
transfers in these works for U S. copyrights.
| understand that the Copyright Ofice has
expressed concerns and NARAS briefed it well,
a rebuttal to that, and 1'd |like to put that
on the record because | agree with that
anal ysi s.

The Copyright Ofice concerns, |
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beli eve, have to do wth a takings cl ause
problem whether it's constitutional. | think
it's clear that the Constitution doesn't
prohibit uniformy retroactive in the civil
realm and it's not the fact that al
retroactive legislation is a violation of due
process. That's even if duties and
liabilities are created after the fact. So
this is all a question then of a bal anci ng
test that was in a Suprene Court case, Usery
v. Turner, and | believe if you apply that
bal ancing test you'll find that a retroactive
| aw whi ch gi ves federal copyright protection,
full federal copyright protection, including
the right of termnation, conmes out in favor
of the recapture of those rights.

argunent -- we don't need to get
into the academ c nature of why sound
recordi ngs were different than songs back
then; we all agree, | think, now that there
shoul d be sone federal protection of sone sort

I n those sound recordings -- but those authors
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deserve a second bite at the apple, just as
post-72 sound recordi ng owners deserve a
second bite at the apple. And that's, to beat
my druma little bit nore, to incentivize the
original creators. So | believe that the
constitutional problemis not a deal -breaker,
| believe we can get around that in the
application of retroactive |aw.

| believe as a second best option,
the RI AA has briefed an option where there
woul d be perhaps not full federalization. |If
I knew that's all we could get at a 50-50
split, if Congress stepped in and created this
50-50 split -- I"msorry, NARAS proposed this
-- a 50-50 split rather than a full
federalization and right of term nation --
sone of you read that suggestion in the NARAS
report -- | think that would be a second best,
but | think there's not a problemwth going
for full federalization with term nation
rights. | think nost artists who had 5

percent deals back then and certainly aren't
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going to see nmuch noney at all fromthe state-
based litigation, | think uniformy would
support what |'m saying today.

MR. DAMLE: Thanks. M. Knife.

MR KNIFE: First, I'll have to
start out by pointing out that as a trade
organi zation, DIMA is largely neutral on this
issue in that we really don't have a very
strong opi nion one way or another whether pre-
72 sound recordi ngs should cone under federal
protection or not, but keying off of sone of
the things that M. Meitus said and M.
Marks said, | think notions of fairness,
sinply to the extent that the Copyright Ofice
and/ or Congress is thinking about
I ncorporating pre-72 sound recordi ngs and
bringi ng them under federal copyright
protection, it should be absolute and full.

| really don't understand the
argunents about that there are increnental
steps that we should be taking and that

per haps nmaybe for sone interimperiod there
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coul d be paynent, but that songwiters and
recording artists would sonmehow not benefit
fromacquiring their termnation rights and

ot her people wouldn't have things like fair
use and DMCA protection, | just don't see the
distinction. If we're going to nmake the [ift
of changing copyright law to include pre-72
sound recordings within the aegis of copyright
protection, | don't understand why you
couldn't do it all at once.

And again, | think basic notions
of fairness dictate that, that you don't
create just select rights, that you don't
| eave ot her people by the wayside to kind of
determne that their rights may or may not be
protected in sonme other context. The real
reason we're here today, and wll be in
California and in New York, is because we have
problenms with the Copyright Act that is this
patchwork quilt of certain rights for certain
peopl e, certain obligations for certain people

dependi ng on the nedi um bei ng used, dependi ng
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on the creative work that was expl oited,
depending on the way it is being exploited.
And those are all problens.

And | think incorporating pre-72
sound recordi ngs on sone partial basis would
only exacerbate that problem | think it's
actually the opposite thing of what we should
be trying to do here. W've got to be clear,
either they're in or they're out.

MR DAMLE: M. Marks, did you
want to respond to that?

MR MARKS: | just think there are
practical considerations. | can understand
why Lee would rather go for full
federalization that's going to take several
nore years, potentially, and have his nenbers
continue potentially not to pay during that
time period, rather than at |east getting
conpensati on going for the biggest swath of
things that are going unconpensated for at the
nmonment. But there's a practicality here: one

t hi ng can be noved nuch qui cker, one is going
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to take a much | onger period of tine. So we
can try and solve part of the problem and get
t he conpensation i ssue addressed, and then
deal with all of the other issues afterward.
And | don't think that's prejudicing anybody's
rights.

M5. CHARLESWORTH: M. Knife, |
know you're going to respond to that, but |
just wanted to, for clarification, do you know
whet her your conpani es are paying for pre-72
under the negotiated interactive licenses wth
t he | abel s?

MR, KNI FE: That's why | put ny
pl acard up.

M5. CHARLESWORTH:  GCh, good. [|'m
readi ng your mnd now, we've spent too nuch
time together.

MR, KNIFE: A couple of points in
response to M. Marks. First of all, it is
not at all true that we woul d care about
del aying the process. W don't care if it

happens tonorrow or if it happens next week,
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we don't have an interest in that. Again, we
are essentially neutral on the issue and one
of the reasons that we are neutral on the
I ssue i s across ny nenbership sone of ny
nmenbers pay for pre-72 sound recordings, their
exploitation of them and sone of themdon't,
based on individual business practices and
readi ngs of the law and the way they run their
I ndi vi dual busi nesses.

Agai n, when we tal k about things
i ke basic notions of fairness, | just don't
see, | don't know what the adm nistrative
difficulties are, | don't know what the del ay
woul d have to be. Again, |'mnot advocating
for it, | don't see why we have to take
i ncrenental steps towards doing it

MR DAMLE: M. Sell wood.

MR SELLWOOD: | can say that we
i cense pre-1972 sound recordi ngs the sane as
post-1972 sound recordings, |icense and
paynent, no difference.

MR. DAMLE: Pay on the sane terns
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and sane rates. (kay, thanks.

M. Turley-Trejo.

MR. TURLEY-TREJO Yes. From ny
standpoint, we definitely agree wth the
Copyright O fice's report about federalizing
pre-72 recordings, nanely for our purposes,
and particularly wwth library and
preservation, so that exceptions and
exenptions |ike 108 and 107 and 110 would
apply to pre-72 recordings. So just to state
that for the record.

MR. DAMLE: Sort of building off
of that point, M. Marks, |I'msort of curious
to know what difficulties would arise from
I ncorporating -- maybe we coul d take anot her
step further and incorporate 107 and 108.

Qovi ously preservation was a big focus of the
report that we issued. |'mjust sort of
wonderi ng what your perspective is on those
provisions in particular.

MR MARKS:. | think we had, |

don't know, eight or ten very conplicated
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I ssues that are intertwined in many respects,
a lot of them that canme out of that Copyright
O fice proceeding on pre-72, and | think we've
said we're commtted to working to try and
figure themout, but it's just, as a practical
matter, going to take sone tine. | nean,
there's not even a process that's been set to
do that.

And | wasn't saying that, Lee,
your organi zation or your conpanies were goi ng
to try and delay that process, | think it's
nore just a matter of that process itself is
going to be lengthier than the Respect Act
because it's a rather straightforward bill
and it's either sonething that can get passed
or it can't, | guess. \WWereas, pre-72, al
the other issues that were raised, whether
it's termnation, ownership, preservation
I ssues, just along the conversation to work
t hrough those where there's no process set up
right nowto do it.

MR. DAMLE: Does anyone el se have
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anything to say? I can go back to ny
guesti ons.

M5. CHARLESWORTH:  You have M.
Oxenf or d.

MR, DAMLE: M. Oxenford.

MR OXENFORD: I'Ill just nmake a
couple -- actually, Steve, could | ask a
guestion? The statute of |limtations -- not
statute of limtations but in ternms of public
domai n, when we're tal king about pre-72 sound
recordi ngs, how far back to do we go?

MR MARKS: | nean, if you
federalize the federal |aws.

MR, OXENFORD: Except if we do the
interimstep, do we have a concept of public
domain that's incorporated in the proposed
| egi sl ati on?

M5. CHARLESWORTH: | think there's
an end date, isn't there? 2067, maybe? Am I
correct? | don't have the bill in front of ne.

MR MARKS: | think that's

correct, and | don't have it front of ne.
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MR, OXENFORD: But 2067 goi ng

forward, but what about going back? | nean,
are we tal king about every sound recording is
subject to conpensation even if it's a Thonas
Edi son cylinder from 1879?

MR MEITUS: Federal copyright |aw
woul d apply, and you woul d use the sane | aws.
2067 is reached because 1972 plus 95 years
which is typically, up until 72, the duration
of copyrights, so you woul d backwards. |'m
not sure | could tell you this, but I would
say probably the sane -- we've got three
people fromthe Copyright Ofice here --
probably the sane public domain determ nations
as any federal copyright. |It's prior to 23
then it's definitely in the public domain, if
it's not, it depends whether it was registered
wth notice properly. Correct?

MR OXENFORD: But what |I'm
tal king about is just not if we're entirely
federalized.

MR MEI TUS: But that woul d be the
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sanme determ nation of whether it was given
federal copyright protection for the purposes
of 114. If it's in the public domain, it's in

the public domain. That's as easy of a

determnation as it always is -- which is not
that easy -- but it is determ nable.
MR, OXENFORD: | woul d be

concer ned about the | anguage, just to make
sure that if that's included in the 114, that
we're not extending essentially protections to
things that are already in the public domain

MR MARKS: |'mtrying to pull up
the text to see if it's addressed, but if it's
not, | don't think there's going to be any.

M5. CHARLESWORTH. The bill nmay
have | anguage that says if it would be
protected. But your point is taken that you
woul dn't want greater backward-I| ooking
protection under the approach suggested. The
114 approach then would be applicable if they
were protected today under federal |aw.

MR. KNI FE: So the overarching
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take-away there is that really, really
conplicated issues regardi ng copyright,
interimcan be addressed in a sinple bill.

MR MEITUS: [|'Il go on the record
as supporting M. Knife that, yes, it could
all be dealt with, it's not that sinple but it
could all be dealt wth.

But a question for M. Marks, in
those licenses -- which | doubt any arti st
really are very clear on what they are for the
pre-72s -- do you know if your clients, your
menber | abels are traditionally sharing that
i ncone on the third party |license revenue
cl ause 50-50, or otherwse as it may be in the
contract, with the artists?

MR, MARKS: | don't know, and
specific contracts differ contract by
contract.

MR MEITUS: What's the word on
the street? Are they sharing it 50-50 or are
they paying themthe 5 percent?

MR MARKS: All the words on ny
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street are privileged and confidential.

(General talking and | aughter)

MR, MEITUS: Pre-72 record deals
and certainly '50s and ' 60s when the great
jazz recordi ngs were nade and does not share
federal protection right now, those were 5
percent contracts. |It's a huge deal how those
license fees are being split, and especially
I f they're recouped.

To go back to the |ast panel
really quickly, you had stated the 46 percent
statistic, that artists' costs are at 46
percent. W didn't nake clear that when
you' re recouping those costs it cones out the
artist royalty share and it's not a 50-50 net
split deal, like is the case with a | ot of
I ndependent | abels we work with. It's really
the 12, 13, 14 percent of whol esale rate that
IS going to be paying back that 46 percent of
costs that you have invested, no doubt

MR, MARKS: Those are net of any

recoupnent. In other words, we're not double
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counting, that's after the recoupnent, those
nunbers.

MR MEITUS: Well, not to get tied
up in that, but | do think, to respond to M.
Knife, we tal ked after that panel and we feel
strongly that this is inportant to the
Copyright O fice take into consideration in
the revisions to the Copyright Act how these
private transactions are occurring. And so |
think it's inportant to get on the record
points like this, that if there is pre-72
private deals being made, |'m not even cl ear
that the artists are sharing in that revenue
at all, maybe at a 5 or 10 percent rate, at
best, is ny opinion.

MR, DAMLE: M. Oxenford.

MR OXENFORD: | think it also
shoul d be expressed on the record that there
has been concerns rai sed about pre-72 sound
recordi ngs under 114. W're taking about
i ncentivizing artists to create, and certainly

there's no incentive to an artist to create
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for a pre-72 sound recording that was created
40 years ago wth no expectation of any
royalty being paid. In effect, what the
federalization or the inclusion under 114 does
Is has a transfer fromusers to perhaps the
record | abels, perhaps to sone extent the
artists, and whether that really facilitates

t he underlyi ng purpose of the Copyright Act is
a question that |I know was raised in several
comments and at |east, | think, bears
expressing on the record.

MR. DAMLE: Thank you. M.

Mar ks.

MR, MARKS: That's an interesting
test. So we're going to limt conpensation to
what was expected at the tine of the contract,
so if five years before Pandora cane into
exi stence there was an artist contract and
there was a deal done and recordings created
and there was no expectation that Pandora
woul d be around, that sonehow the artists and

| abel s shoul dn't be conpensated for that new
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service? | nmean, isn't that the sane argunent
about 1972, the fact that it's just 30 years
| ater as opposed to five years later?

MR, OXENFORD: The creation of a
new servi ce doesn't change the expectations of
getting royalties for whatever was public
performance at the tine of the creation of the
work. If a work was created after 1995 there
was an expectation of a 114 royalty; if work
was created in 1960 in the United States,
there wasn't.

MR, MARKS: There was al so no
expectation of wi de scale infringenent and
people stealing the works either. | nean, if
you base things on expectations, | think
that's a very difficult thing to figure out
policy based on the subjective expectations or
Intentions of parties 30 or 40 years ago when
creating a recording.

MR, OXENFORD: But we're tal king
about the underlying policy of copyright, the

underlying policy of copyright being to
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I ncentivize the creation and to facilitate the
distribution. And what |'msaying is that
clearly there is no incentive to create here,
at | east under the argunents that have been
made and sone of the comments in the record.
Clearly, though, there would be nore of a
burden on the distribution if there are new
royalties that had not been inposed before.

MR MARKS: |'mnot famliar with
the specific comments. D d those commenters
say that there shouldn't be paynent on
anything from'72 to ' 94 because during that
time there was no performance right either, or
are they just drawing the line arbitrarily at
"72? | nmean, | don't know, but it seens |ike
the sane | ogic would apply.

MR, OXENFORD: Except Congress has
al ready spoken to everythi ng under federal
| aw.

MR, MARKS: But not '95, so if
sonet hi ng was created before '95, as you were

just saying, there would have been no
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expectation that you woul d have received
performance royal ties.

MR, OXENFORD: But again, Congress
has al ready nade that decision to provide a
performance royalty on everything that's
covered under federal |aw, and right now pre-
72 has not been covered under federal |aw

M5. CHARLESWORTH:  Well, | think
the question on the table is whether -- and
your point which was nmade in the context of
copyri ght extension and consi dered, actually,
by the Suprene Court -- so you're suggesting
that there may not be a need to do this
because of your view of the incentives under
the copyright law. The Suprene Court has
said, in general terns, that Congress nay have
nmore flexibility in sort of thinking about
I ncentives and al so dissem nation as part of
the Copyright Act in terns of what is good
policy, and so | think what we're here today
to discuss is whether there are good reasons

to pay creators and the owners of sound
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recordings for pre-72 works that are being
exploited for profit. And it's a difficult
question, to the discussion that was going on
earlier, because of some of the constitutional
I ssues and sone of the practical issues and
the contractual issues. So | think it's

I nportant to weight all of these factors into
the discussion, so | appreciate all the
commentary. But the fact that Congress hasn't
spoken on this yet doesn't nean it could not,

in our view, in the view of the Copyright

Ofice.

MR DAMLE: M. Meitus.

MR MEITUS: You touched on
exactly where | was going. | think that it's

really inportant to | ook at Eldred and | ook at
what Justice G nsberg's opinion said about the
extension of copyright. | think if Professor
Lawr ence Lessig were here, then he woul d agree
wi th you whol eheartedly that there's no

I ncentive ex post facto to expand the rights.

But the Suprene Court was very clear about

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 175
that, that adding 20 years -- and | think that

I's anal ogous to adding rights to pre-72 sound
recordings -- that adding the 20 years was
seen to be in the prerogative of Congress,
they could do that, and it was constitutional.

MR, OXENFORD: And |'m not arguing
the constitutionality, |I'mjust arguing the
I ncentive and what the ultimate result is.

MR MEITUS: Yes.

MR. DAMLE: So one question for
all of you is what do you see as the
advantages to the way that nusic is |icensed
to extending federal rights to pre-72
recordings. Wuld it make it easier, would it
make it nore conplicated? What's sort of the
bal ance that we shoul d consider in thinking
t hrough, specifically on nusic |icensing, on
this issue? Is it neutral, no effect at all?

MR. KNI FE: Everybody is | ooking
at me, sol wll sinply say I'll reiterate
that | started out by saying that as a trade

organi zation, DOMA is neutral on the issue.
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W talked a little bit about whether we're

I ncentivized or not incentivized to have a
position on it based on whether we pay for
these or not. The answer is it's across the
board. | don't think one way or another it's
going to create an incredi bl e anmount of
difficulty or that it would resolve an

i ncredi bl e anobunt of difficulty on behalf of
my menber conpani es.

MR DAMLE: M. Turley-Trejo.

MR TURLEY-TREJO | think it
woul d.

MR, DAMLE: It would sinplify
t hi ngs?

MR TURLEY-TREJO It would
sinplify things, because it just depends on,
obvi ously, what kind of service or what you're
doing. If it's individually negotiated in the
free market, then that's al ready working for
Interactive stream ng and for other things.

But this SiriusXM and Turtles case, that's an

exanpl e of having to go back and just the
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t hought and the idea of having to track all of
the recordings and the state |law and the state
jurisdiction and common |aw that it's under,
and then trying to understand each of those

| aws, and then trying to be conpliant with
each of those. | nean, that's massively
conplicated and inpractical. So | think the
federalization would nost definitely sinplify
that pre-1972 |icensing.

And then | am not neutral at all
as far as that is concerned, because, as |
stated before, | think those very inportant
exceptions and exenptions in the | aw shoul d
al so apply to those pre-72 recordi ngs because
that massively conplicates things as well.

MR DAMLE: M. Meitus.

MR MEITUS: |1'd like to actually
ask a question to the broadcast and stream ng
i ndustry folks. [|'mnot feeling a trenendous
anmpunt of worry that this wll cost nore, and
" mwondering is that because it's already

costing under the deals that are based on
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state law rights, and that you'll think of
this just as a shift in who mght be paid or
how it's being paid, not an additional cost

MR KNIFE: Rght. So I'll try to
answer that, but then also, | just wanted to
suppl enent ny response of a nonent ago.

Again, | think the issue is it's
not a hugely significant cost one way or the
other, and it is a cost for sone peopl e,
depending, as M. Turley-Trejo said, on way
they run their businesses or what type of
service they're engaging in and how t hey vi ew
the status of pre-72 sound recordings. It
depends, it goes across the board.

But by way of clarifying the
position that | was tal king about just a
noment ago, | did want to say as kind of an
adj unct to whether or not it conplicates
things to incorporate or not incorporate,
again, as | said before, I think taking
interimsteps and doing things |Iike parti al

I ncorporation are inherently conplicating.
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And the point that | nade before | think needs

to be announced again, which is to the extent
that we're going to cut up these rights and
we're going to say there are el enents of that
right that need to be addressed in a separate
forumand they nay need to be addressed in a
different way and they may need to have
different rights, and we're only going to
apply certain obligations or certain rights to
pre-72 sound recordi ngs, while |eaving other
rights or obligations off the table, is that

I nherently is a conplicating issue that,
again, | don't think we should be
countenancing it.

Again, we're all here trying to
make things sinpler. | don't know why this
particular issue contains so nuch drama and so
much conplication that it can't just be
addr essed whol | y.

MR MARKS: So are you opposed to
t he Respect Act?

MR MEI TUS: | think as it's
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drafted, yes.

M5. CHARLESWORTH: | just want to
play devil's advocate a |little bit here, Lee.
Let's assune M. Marks is right and it woul d
be nmuch nore conplicated to resolve |ike the
term nation i ssues and other issues. W're
| ooking at a world where now we're seeing
litigation under state | aws agai nst conpani es
that are stream ng, and stream ng, from
listening to the comments around the table, is
what may well be the primary future business
nodel .

And so the question is does it
make sense to solve the problen? | nean, the
benefit to your conpanies is that then they
aren't subject to lawsuits if they're paying
t hrough the royalties to SoundExchange.
Right? In other words, there's risk invol ved
I n not paying those royalties because
potentially sonmeone could sue you under state
| aw.

So | guess the questionis, is
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there value in a solution that naybe sol ves 80
percent of the problem [|'mjust throw ng out
a nunber, | don't nean to suggest that's how
much of the problemthat it would solve. But
you know, is there sone value in doing that if
It can get done nmuch nore quickly, again,
accepting M. Marks's characterization, or is
there sone matter of principle or reason why
you think we have to solve the whol e probl enf

MR KNIFE: So I think my response
Is kind of at least two part. |'mnot sure
t hat whether or not we subsune pre-72 sound
recordi ngs under federal copyright that
protects entities who m ght be paying
ot herw se anyway. Well, | guess if the
statute passes because there's an elenent to
the statute that says you are absol ved from
potential state |lawsuits if you pay under
Section 114.

Well, I'lIl just nove on the second
point that | was going to make, which is yes,

there are other elenents that are inportant to
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my nmenber conpanies, like the ability to use

a fair use defense, the ability to apply DMCA
standards. And again, | don't see why you can
address sone very, very specific, and very
thorny, as we've tal ked about here this
afternoon, issues about the term the
paynents, what rights are being granted and
what absolution frompotential liability is
bei ng applied w thout addressing all of those
I ssues.

MR, MARKS: But for the conpanies
that the bill would apply to in practice,
there aren't any of those issues that exist
for them | nean, | can understand that other
services may want to deal with 512 and get the
advant age of safe harbors, and others m ght
have fair use defenses or sonething. But for
a service like Pandora or SiriusXM that's
just streamng or through satellite radio
service, those don't really exist. So by
passing this you'd solve that problem and

they're not giving anything up by not
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addressing those, it's nore dealing with the
ot her conpanies and |ibraries and archivists
and other parties. So given that, why object
to it?

MR, KNIFE: Again, I'll say as a
trade organi zati on we have consistently sought
uniform fair application of and nodernization
of copyright, and regardl ess of whether sone
of nmy nenber conpani es, whether they're
significant in the marketpl ace, significant
pl ayers within ny organi zation, want it one
way or would benefit fromit or would be
neutral about it, or others m ght not or m ght
see it as an inportant point based on their
busi ness nodel, | just don't, as a fundanental
principle, see why anybody in this roomtoday
addressing the issues that we're trying to
address woul d support an approach that says:
Yes, let's continue to slice that bol ogna even
thinner -- like that's a good approach.

What we want to do here while

we're trying to solve all the problens of this
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i ncredi bly fragnmented market pl ace that foll ows
the contours of an incredibly fragnented
Copyright Act, why we woul d support conti nui ng
to entertain increnental band-aid type

adj ustments of the Copyright Law.

MR MARKS: |It's going to be a |ot
nore fragnented if the lawsuits are
successful, which | think was the question.

M5. CHARLESWORTH:  Well, | was
just saying right now the CRB can't accept the
royalties for the pre-72, so absent basically
private negotiations for non-interactive, if
you were being extrenely risk-averse, you
woul d want to be paying the royalties and
limting your liability.

MR KNIFE: | think as a first
principle | understand the point that you're
maki ng, and as a first principle and on first
I npression, that is true, but again, | think
["'mtrying to bring the conversation kind of
up to a higher level and I"'mtrying to explain

-- Steve pointed out -- that | do, in fact,
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have i ndi vi dual conpani es who probably have a
very, very specific view about this based,
again, on their particular business nodel and
the way they handle pre-72 sound recordings.
But as a trade organi zation, again, and
certainly within this context, our point is we
really shouldn't be making increnental fixes
to extant problens in the copyright [aw, we
shoul d be tal ki ng about holistic approaches.

MR DAMLE: M. Sell wood.

MR SELLWOOD: | guess | can add,
from YouTube's and Googl e's perspective, we're
neutral on the issue as well. Except for, in
general, Google prefers uniformty so the
conpany's position would be if there's
federalization, it should be for all purposes,
and if i1t's going to be excluded, it should be
excluded for all purposes.

MR. DAMLE: So then you woul d
oppose the Respect Act as it's currently
witten.

VMR SELLWOQOD: | shoul d defer
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specific comments on the Respect Act because
| haven't read it, but ny colleagues, I'l
make sure that they're ready to talk nore
specifically in L.A and New York.

M5. CHARLESWORTH:  Thank you.

Do I have anything el se to ask?
No. Does anyone el se have a point of view on
this particular issue before we break for
| unch? Has everyone said their piece?

(No response)

MR. DAMLE: Qur next panel is
starting at 2:15, so if you could be back here
by then.

Session 9: Potential Future Devel opnents

M5. CHARLESWORTH: This is the
| ast panel discussion, and then, as |
nmentioned earlier, we have a sign-up sheet and
If there are nenbers of the audi ence who want
to make brief coments for the public record,
we'll be doing that after this panel.

| think this has been a very

I nteresting and productive di scussion, at
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| east fromny perspective. | feel |ike people
have engaged with one another and that there's
been candi d di scussion of many of the issues
that we're looking at, and | think people are
t hi nki ng about the future in a big way as
opposed to just kind of hunkering down and
sticking to the sort of current structures,
and | very nuch appreciate that.

This final panel really is about
the future and it's an opportunity, | think,
and especially for many of you have been here
t hrough the whol e discussion, to really
refl ect on and maybe share your thoughts about
what you would like to see happen in the
future. W' ve had sone of that discussion
but |istening to the concerns and the
conpeting interests here, what | would love to
do is get your perhaps final thoughts, at
| east for purposes of the roundtable, in terns
of where you would like to see this discussion

go.

Did ideas cone to mnd as you were
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listening to this? Do you have broad outlines
of where you think a solution mght |ie? These
are the sorts of questions | think would be
nost productive to discuss now, and we can
continue, to the extent that people weren't
able to express everything on the earlier
panels, it's also an opportunity for you to
chime in on further thoughts where we ran out
of tine.

So without further ado, | think we
have one new partici pant here, Professor
CGervais. |If you want to introduce yourself
and explain your interest in this area for the
record, that would be great.

MR, CGERVAIS: Daniel Gervais from
Vanderbilt Law School. | teach copyright,
intellectual property, and sonething called
col l ecti ve managenent of copyright, so I'm
vaguely interested in the topic.

(General | aughter)

M5. CHARLESWORTH: Okay. | don't

know i f you have thoughts to share yet, but if
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you want to lead us off. As a newconer to the
di scussion, we're hoping you have the
sol uti on.

MR, CGERVAIS: Usually | call on
peopl e, not the other way around.

M5. CHARLESWORTH:  This is ny
payback for having to go to | aw school.

MR, CERVAIS: Wll, | actually
prepared sonething which | just flew in and
forgot, and so | was trying to get ny note
fromnmenory back. So | cone at this froma
fairly sinple perspective, maybe surprisingly,
which is there are a couple of things I think
no one woul d di sagree with around the table,
hopefully. The first is | think whatever
happens, the system has to work for everyone,
and that sounds easy, but pretty nmuch everyone
Is here to nmake sure the system works for
whoever you work for. But if we all
acknow edge, well, that's okay, but you have
to accept that it has to work for everybody

el se too, because that's not always the way
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that this is approached. | think that that's

relatively clear; otherwise, it's unworkable.
The second thing is, as | tell ny
students, if sonebody flew in, the day that
the aliens actually make it -- because we've
seen all the novies so we know it's true,
soneday we're going to get aliens to cone and
invade -- and if an alien cones to ny
cl assroom and asks ne whether if we started
fromscratch copyright would | ook Iike it does
t oday, whether we would wite 112, 114 and
115, | think we all can pretty nuch agree the
answer is no, that's not where we would start.
We have the piano roll nechanical
license that's still there but has been
conpletely transforned. 112 is, dare | say,
fun to read, and so is 114. So | think
everybody could agree that's not the system we
woul d design if we started from scratch.
think after that it beconmes nore conplicated.
One thing you didn't tell ne is

how nmuch tine | have.
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MR, MARKS: You can go on forever

M5. CHARLESWORTH: That's Steve
Mar ks' appr oach.

(General | aughter)

Don't take it personally, |'mjust
messing with you.

(General | aughter)

M5. CHARLESWORTH:  You have the
floor for two or three nore m nutes, and then
|"msure there will be many others who want to
speak.

MR GERVAI S: I have di nner plans,
So | think fundanental ly the di sagreenent
starts after that because the question is how
much shoul d the market be the player here.

The market is not the player now, obviously,
because the governnent stepped in and said we
have all these conpul sory licenses and they're
not technol ogy neutral. The idea of
separating subscription/ non-subscri ption,

I nteractive/non-interactive, all that stuff,

the fact that digital is separate from non-
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digital, all of that is definitely not

t echnol ogy-neutral, which is one thing that

al ways worries ne a little, as a matter of at
| east theory. There are distinctions by type
of views, type of user. W nake differences
bet ween PRGs and ot her collectives. Again,
historically you can explain all of that, but
the question is do we still need that.

So then the question is if we were
to start fromscratch, what do you do. Well,
one way is to scrap everything in the statute,
just | eave 106 and |l et the market work. 106,

I know how nmuch everybody knows, is just the
basic rights in the statute. Now, no other
country has tried that successfully, so that's
one thing to bear in m nd.

The second is to bear in mnd that
there are very few players. W have
essentially three or four -- depends on how
you count -- we have PRGs, we have how nmany
mechani cal societies, we have three record

| abel s essentially, we have a few major online
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pl ayers, we have a couple of big broadcasters.
So maybe that's a reason why the nmarket

woul dn't necessarily be perfect if we let it
operate entirely.

So what can we do? Well, sone of
the things if | were to rewite the system --
because | really think it needs to be
rewwitten -- is first of all, ask whether
online it still nmakes sense to separate
mechani cals from performng rights. Now, of
course, the Suprene Court will tell us about
the extent of the performance right in the
Arrow case, maybe, but we'll see.

And | woul d al so ask whether it
nmakes sense to separate the types of people
who create nusic and produce nusic. This idea
that songwiters are on this side with
publ i shers and record | abels are conpletely
separate people and they have nothing to do
together, and the way that the |icensing
systemworks that's exactly the way the

statute works now. | think that that is
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sonething that is hard to justify.

And again, if you were to start
fromscratch, | think all these things would
be pretty obvious. The problemis once the
things are in the statute, business nodels,
conpani es, organi zations set up reflecting the
structure that was put in place by Congress,
and so changing it is hard because there's
inertia. But again, if we start fromthe
prem se that it should work for everybody and
that the current systemis sub-optinal, to be
polite, | think that's where | would start.

M5. CHARLESWORTH: Wl l, you'l
have ot her opportunities to chine in, and
t hank you for those opening thoughts.

M. Col eman.

MR. COLEMAN: Professor Gervais
wasn't here to hear ny last spiel, so |I'm
going to rebut, just for the record, sone of
the things that you said.

Well, first of all, 106, |eaving

the market to interpret the exclusive rights
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of copyright doesn't nmake sense because
copyright is not a natural right. Copyright
and restraints on copyright nonopolies are two
sides of the same coin, and we need themin
order for it to nmake sense of the nonopoly
that copyright affords. And |I'm speaking as
a publisher, by the way, who would prefer to
have no restraints on ny trade, but |
understand the need for that.

| think that separating different
revenue streanms under the exclusive right is
very inportant, and there was an exanpl e that
cane up yesterday when there were conplaints
about the amobunt of noney that is comng from
stream ng at the nonent, and | nentioned as a
publ i sher that | nmay have a song that |
represent that is streaned twice in a year on
Spotify but receives a wonderful
synchroni zation license that is very
remunerative to that conposer. So wthout the
differentiation in those revenue streans,

there woul d be sone question as to how t hese
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different kinds of rights would offset one
another to fairly conpensate. There would be
kind of a dimnishing, | would think, the
entire field would have to take a haircut in
terns of the rates if they were all bundled
I nto one.

And nost inportantly, | think with
creators there is a very inportant
di stinction, what | was nentioning in the
previous panel is there are two sub-econom es
in the nusic business that are separated
bet ween conposers and recording artists, and
it has to do with risk and reward. And to
sunmari ze that as briefly as possible, nusic
publ i shers invest in conposers, record | abels
I nvest in recording artists, and those
I nvestnments have different risks and different
rewar ds because recording artists are a brand,
they are a public inmage, they tour, they
perform

Conposers may be unable to do any

of those things but still wite wonderful
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songs, so the way that you pronote and invest
in one of those kinds of artists, as opposed
to the other is a different risk, a different
reward and requires, | think, a different
recognition in the code so that those rights
are protected, those copyrights remain
protected, the master use and the underlying
copyright.

How you |icense themis a
different question. Bundling those rights to
make it easier for licensees is a conpletely
di fferent question, and I'mvery in favor of
making it as easy as possible for licensees to
get a collection of rights at once.

MR CERVAIS: It was called a
rebuttal, but I'mnot sure where you di sagree
wth ne.

MR, COLEMAN. You were saying that
it didn't make sense to separate different
ki nds of revenue streans, |ike perfornmance and
nmechani cal, and al so the idea of separating,

| understood you to say that you were
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wonderi ng about whether it nade sense to
separate the different types of nusicians that
are occupyi ng the copyright space, conposers
and recording artists.

MR GERVAIS: Do you want just a
qui ck answer to that?

M5. CHARLESWORTH: Yes. W do et
peopl e respond qui ckly.

MR, CGERVAIS: So | think where
this was a shortcut for things |ike, for
exanpl e, when you read in the Copyright
Royalty Board determ nation that the val ue of
a sound recording is unrelated to the val ue of
the song, that's what | neant. To ne, that
conpl ete di sconnect is not warranted, and |
don't know that the market, as you said
yourself at the end, recogni zes. There's
obviously a difference in the way that the
song and the artist may be exploited in the
work or that their work m ght be used in the
mar ket pl ace, but in terns of the user, as you

said yourself, it's nusic, so they need both
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rights anyway. So this idea that these are
conpletely separate entities, one needs to be
regul ated by the Departnent of Justice and the
other by this Copyright Royalty Board, is
where | have an issue.

MR. COLEMAN: Do you go to the
synphony?

MR, CGERVAIS: | was there | ast
week, actually. | think the Brahns Requi em
was phenonenal .

MR COLEMAN. Well, if you go a
little bit past Brahns to the copyrighted
music, a lot of that is not recorded, so that
woul d be an exanple, | think, of one field
where the two copyrights are quite distinct in

their econom es.

on.
M5. CHARLESWORTH: | think naybe

if I can just quickly summarize. |'mnot sure

there is a clear disagreenent here. | think

Prof essor Gervais had sort of a phil osophical

poi nt of view he's presenting and maybe was
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suggesting that the way our historic
structures have grown up, they're sort of
historic artifacts at this point that separate
rights and don't allow for consideration of,
say, the sound recording right and the nusi cal
wor k right together, when maybe it m ght nake
sense to do that in terns of, for exanple, the
rates. So | think it's sort of a question of
-- forgive me if I'mmsstating you.

MR GERVAIS: | specifically said
onl i ne.

M5. CHARLESWORTH: Okay. | think
M. Marks was next, and then nmaybe M.
Schaffer, and then M. Johnson, and then
we'l | get back over here.

(General | aughter)

MR. MARKS: We've had a | ot of
di scussion over the last day and hal f about
bundling rights and things like that. | would
just say that | agree with your instincts that
bundling rights, especially in a world where

-- | nmean, in the sound recording side that
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happens now in the market, anyway. Wen the
license is done, whatever rights are necessary
are included in the |icense agreenent or

what ever the transaction is.

On the nusical work side that's
not happeni ng because you do have these
artifacts in terns of how the system grew up,
notw t hstandi ng the fact that you often have
for the very sane transaction the need for
both rights and both sides calling for a
|icense for each of those, and sinplifying the
process on them nusi cal work side, we would

agree that bundling the rights nmakes a | ot of

sense. | think what you're saying in ternms of
the users -- and if this is correct, I'd also
agree with it -- is that if you're just

thinking in terns of how nost nmarkets work,
the final product, the finished good, whoever
creates that usually goes into the market and
negotiates wth a distributor in terns of
getting that to the public, whether it's a

nmovie, to use a copyrighted work, or a car, to
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use sonething else out of our field, and you
don't have that distributor, like Netflix, for
exanpl e, negotiating wth the screenpl ay
witer in addition to the novie conpany. It's
been packaged and there's one transaction, and
that's how nost markets operate and nost,
think, of Lee's conpanies, for exanple, would
prefer it to operate here.

And we nade a proposal that's been
di scussed that | won't go through again that
captures those two things, so | would just
echo the two things that you said as being
good.

M5. CHARLESWORTH: Thank you, M.
Mar ks.

Ms. Schaffer.

M5. SCHAFFER |' m sonmewhat goi ng
to take this back to your kind of initia
guestion that you posed in terns of overal
t houghts on this and where this is headed for
future devel opnents and tying in wth what has

been stated previously. | think we've all
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acknow edged here that we all need each ot her,
and to be conpletely clear, | don't think
publ i shers in general, |I'mnot |ooking to do
away wth Spotify and YouTube and the
continued digital innovations that cone al ong,
we need those, and | think we need each other,
t he nusi cal conposition owner needs the sound
recordi ng owner, and we need the conpanies
that are distributing it.

So with that as a basis, | think
part of our goal in participating in the
roundtable was to bring us back to kind of
t hose fundanental principles of the inportance
of recogni zing that the nusical conposition is
just as inportant as all of these other
aspects in the process, and as we were
di scussi ng before about how t he nusi cal
conposition is an equal and separate right to
the sound recording. Now, whether the incone
Is distributed equally, that's obviously still
up for our debate, and | don't think that

we're going to cone to any sol utions.
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But | think that in trying to find

that solution the Copyright O fice has gone a
|l ong way in doing that wwth sinply putting
these together, with both the di scussions that
have happened at the table and the di scussions
I think that have happened in between the
panel s and at lunches, and | think that that
goes a long way to engagi ng where we see the
solutions. And we're not going to cone up
wth themby the end of today and |ikely not
by the end of all of the roundtables, but I
think we're getting cl oser.

One of the things that | do think
|'ve observed fromthis process is that there
has been a recognition, even fromM. Marks,
that a conpul sory |license in general depresses
the value of our remarks, and a recognition,
while we disagree with the solution that the
Rl AA has proposed, the concept that there has
to be a bal ance between the anount of noney
that's comng in fromthe sound recordi ng and

the anobunt of noney that's coming in fromthe
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nmusi cal conposition and finding that bal ance.

And | think that we al so have to
recogni ze that certain digital services aren't
going to be able to increase the anount of
cost that they pay out or the overage cost
that it takes to license them And so | think
in some of those cases where fair rates are
al ready being paid, nuch of the debate is
going to lie between the record conpani es and
t he publishers agreeing on how we bal ance t hat
out .

| do think that there are probably
certain digital conpanies that M. Knife
represents that nmay end up needing to pay nore
as we nove towards what is a fair market rate,
whet her that is in a conpul sory license or
whet her that is in the absence of a conpul sory
i cense.

But | think that's the direction
in which all of this discussion is heading is
at which place do digital service providers

need to be paying nore and in which cases is
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it between really the nusical conposition
owners and sound recording owers to start
figuring out where is that bal ance between us.

And what we have said is let's
start the conversation not at how do we put a
band-aid on this broken system but how can we
take it back to a nore fundanmental |evel that
allows us to continue to adapt to changes as
new t echnol ogi es develop. And | don't know
what those technol ogies are, | don't think any
of us do, but why would we put ourselves back
in this exact sane position five years from
now or ten years from now when there's
sonet hi ng el se.

So what we're asking, and | think
what the future of nusic |licensing hopefully
| ooks like and this process hopefully | ooks
like, is let's start fromthe point of saying
what if we did away with 115 and what if there
wasn't a conpul sory license, how woul d we get
to that point. |Is it a sunset point? Wuld

there be a need for m ni mal governnent
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regulation? I don't know, but | think if we
can start at the point of saying what woul d
that look Iike and how do we bring it to the
poi nt of having sufficient regulation that
it's efficient, I think we get ourselves nuch
closer to a solution than we do to a band-ai d.
And | really think that that's
where a lot of this is headed, and | think the
best way for ne to pretty nuch cl ose out ny
t houghts on where the future of this is headed
Is that Marybeth Peters in 2004 -- so ten
years ago -- said, Qur conpulsory in the
United States is an anonaly. She later said,
| believe that the Section 115 |icense shoul d
be repeal ed and that |icensing of sound
recordi ngs should be left to the marketpl ace,
nost |ikely by neans of collective
adm ni stration. And she concluded all of this
with saying: |f comrentators believe
mechani cal |icensing is not working, the blane
must rest squarely on the 100-year-old history

of governnent price controls established by
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t he conpul sory |icense which incentivizes
| egislative or regulatory fixes at the expense
of mar ket pl ace sol utions.

And | think that suns up what
we're trying to get at perfectly, which is
let's not put a governnent band-aid on it,
let's get back to a narketplace situation, and
then figure out within that marketplace if
there need to be certain protections built in,
how do we build those in or how do we ensure
transparency in a collective, how do we ensure
that we have efficient licensing. But | don't
think the place to start wwth to find that
solution is wth, okay, how do we fix the
current problemright now just to nmake it easy
for right now.

M5. CHARLESWORTH:  Thank you very
much, Ms. Schaffer

| think M. Johnson was next.

MR JOHNSON: | just had a couple
of coments for them but |I'd like to ask Ms.

Schaffer one question. You're a sponsor of
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the SEA Bill and it wll be five years before

t hey change the nechanical. | was curious,
what rate did you have in mnd that you woul d
see the Copyright Royalty Board increasing the
mechani cal rate in five years?

M5. SCHAFFER: |'msorry. You're
saying if we don't?

MR JOHNSON: Whenever they do it,
iIt's going to be five years before it's final
t he next nechanical hearing will be three
years, it takes two years to go through.

M5. CHARLESWORTH:  Well, | think
what Ms. Schaffer is advocating for is the
end of the CRB.

MR JOHNSON. She was a sponsor of
the SEA Bill, | thought. Right? National

Musi ¢ Publishers was a sponsor of the SEA

Bill.

M5. SCHAFFER: The Songwriter
Equity Act? Yes. | nean, if the Songwiter
Equity Bill were to be passed, it would

obvi ously becone a noot point if 115 was done
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away wth. | think that we're all realistic
that this process is not going conclude by the
end of this year, that this is a | onger
process, so in the neantinme | think it

provi des a sol ution.

MR JOHNSON: But ny question is
If the SEA Bill passed, let's say we didn't
get rid of the nechanical, when that rate
hearing conmes around in three years, what rate
do you envision? Did you have any rate in
mnd, | guess is ny question, when you crafted
the bill?

M5. SCHAFFER:  Sure. | personally
don't know that the NMPA has any particul ar
rate in mnd. It would be based, though, on
awlling seller/wlling buyer marketpl ace,
and | think at that tinme what we woul d be
hoping is that we could pull in conparative
rates that sound recordings are receiving,
that other negotiations in the marketpl ace
woul d be | ooking at, and at that point cone to

a conclusion as to what the best rate woul d
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be.

MR JOHNSON: So no, you did not
have a rate in m nd when you crafted the bill

M5. SCHAFFER: Personally | did
not craft the bill.

MR, JOHNSON: Who crafted it?

(General tal king)

MR JOHNSON: | thought the
G ammys, NWPA, ASCAP and BM all sponsored the
bill. | didn't knowif it came out of the
G amys or if it canme out of Doug Collins's
of fice or your office.

M5. SCHAFFER: Truthfully, | don't
know t he answer to that.

MR JOHNSON: Ckay. Just rea
quick, and I'lIl be quiet, and I'd like to give
a presentation but 1'd just rather real quick,
Prof essor CGervais, | totally agree with you
and | had said before we have a sound
recording and we have our underlying work and
that's it, and all those ternms interactive

subscri ption, non-subscription, blah-blah-
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blah. I'msick and tired of it. They're

pretty words but they have nothing to do with
t hat general copyright.

And M. Coleman, | absolutely
totally disagree with you. This is a quick
point. Wen you say we need to understand
that there's no doubt copyright is not a
natural right, you couldn't be nore wong, and
that is the absolute problem Copyright
preceded the constitution, it is a natural
right, like ne breathing, like the right to
happi ness, like the right to free speech that
' mexpressing right now. And the
Constitution is the suprene |aw of the |and,
whet her any of you like it or not, and that
copyright is in that, and thank God it's in
t here.

Now, a | ot of people don't have
respect for the Constitution anynore, but |
guarantee you ny copyright, nmy stored | abor,
nmy 25 years of working on ny craft to be the

best songwiter, to be the best perforner, to
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be the best recording person | can be, is
based upon ny natural right and ny stored
| abor and | get to choose what | do with it,
and it is a property right, as M. Driskil
says, |ike ny house or ny car. And you take
one copy of it, you take the whol e $50, 000
fromny albumand all the years that |'ve put
into, even though it's just one copy, and then
when you take a mllion copies or 500,000
streans, you've got to be kidding ne. But
anyway, it is a natural right, absolutely, and
until we get that through our thick heads, we
don't understand anyt hi ng.

M5. CHARLESWORTH: Thank you, M.
Johnson.

| think turning to this side of
the room we'll do M. Cottlieb and M.
Bar ker .

MR GOITLIEB: 1'd like to say
that Professor Gervais's viewof things is
very much mne as well. | know we are

afflicted by this need to deal wth what
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al ready exists, and that is nost certainly in
the vast majority of the discussion we've
engaged in today as to what to do about
exi sting catal oguing going forward. But nuch
i ke building the highway system we al ways
seemto be building the highway systemthat we
need right now but not five years from now.

| think that we should really try
as a business community, as an intell ectual
property community to try to design a
copyright statute that is the future and anend
what we've got going nowto try to fit that,
and what | see as the future is the digital
transmssion in all its varied forns. There
IS no such thing as a non-digitized file
anynore; even supposed anal og systens have
m croprocessors in them

So the trend that | see, once the
nmet adata i ssues and the ownership identifiers
are resolved and there are standards put in
pl ace, is that you wll see nore

I ndi vi dual i zati on and private ownership of
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things, and that the collective works wll be
agreed upon in advance by the participants in
that, the creators in that, and they can
decide in the aggregate of how nuch they want
to charge for the |icense.

But nore inportantly, | see a tine
when the individual creator of whatever
intellectual property is being consuned --
because we are all consuners of intellectual
property, and many people are creators as well
-- that we would have little |IP accounts
associated with our internet service providers
and those | P accounts woul d be aggregat or
functions for mcro-transactions, and that the
col l ectivization would be, perhaps, in the
rate-setting negotiations for catal ogues, it
could be in the negotiations for collective
wor ks and for the distribution terns.

But inreality, we're living in a
j ukebox world again in that nost people just
want to pay for what they use, they don't want

to be on a subscription and they don't want to

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 216

make |long-termcommtnents, they just want to
hear your tune when it cones out or they just
want to watch your novie. And if you're
i nvolved in that, you just want to get paid
when sonebody played it, you don't really want
sonet hing that you didn't get and that you
weren't entitled to. And so the fact that we
have this technol ogy that's been increasing in
sophi stication, pretty soon everybody can have
their own collection systemand their own
di stribution system

And that's what | see as the
future, and | see that our copyright statute
needs to reflect the future and then nmake
anendatory provisions to try to bring our old
| egacies into that world to conformto the
technology that will be ubiquitous. | nean,
who woul d have ever thought that a song
sonmeone wote or a novie could be distributed
to Botswana in an instant. |It's just
I nconcei vable, and if we cannot gl obalize and

set up structures to deal with this on a
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gl obal basis and to integrate it and see that
future, we're just building anot her highway
systemthat we need to add |l anes to |l ater and
cone back to this table in a few years and say
this didn't really work

So | really urge everybody to try
to | ook ahead and realize that even a
broadcast performance is just a jukebox when
it hits your desktop and that's a one-tine
play, it's a one-tinme shot, and nmaybe | only
participate as a .00, but | want mne to cone
right away. |'mthe person who put the
gquarter into the jukebox, I'd like to see ny
guys get paid right away. And if we have a
system that can think about the individual,
the collectivization, if we atom ze things and
we normalize it down to the individual, we
wll be able to properly collectivize it and
figure out where the junction points are for
the various stakeholders. | know that's very
bl ue sky on ny part, but | really think that's

essenti al .
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And |'Il make one ot her point, and
that is that this issue of knowi ng who is
using your intellectual property at any given
time and whether or not you have a right to
know who's your intellectual property is a
very problematic issue. Can you consune
perfected copyrights anonynously, and | don't
think you can, | don't think that's a right we
can tolerate. You can publish non-
copyrighted, but | think when you perfect a
copyright, you should be able to enforce all
the way down the line to the consuner.

And so what | would al so advocate
Is that we establish sonme kind of a digita
reporting protocol for when a perfected
copyright, which would be identified with a
gl obal release identifier, is transmtted over
the web that there is sonme type of aggregation
system whi ch woul d collect that data and the
copyright owner or the stakeholder in a
coll ective work would be able to | ook at the

gl obal release identifier and see how many
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times it went over, and that could be the
basis for infringenment or not.

But that system needs to be
t hought through so that as we nove nore and
nore toward m cro-transactions and fractional
interests in copyrights through statutory
heirs and estates and all these things, that
we have systens in place that can handl e these
little bits of information and we wll bring
al ong the legacy. The legacy is very
I nportant to us, we want these recordings to
| ast, we want these novies to |last, and we
want everybody who participated in themto
make their just conpensation.

So much of this discussion is
based on how are we going to fix what we've
got broken already, and | would say that
Prof essor Gervais said it beautifully: we
woul dn't design it like this if we were doing
it today, we would be |ooking at these |ines
that are starting to blur and see themin a

totally different format. And |'Il shut up
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wi th that.

M5. CHARLESWORTH: Thank you, M.
Gottlieb.

M. Barker.

MR, BARKER:  Thank you.

| wll say, even though I've not
yet in the two days sat on the sane side of
the table as Ms. Schaffer, | think | agree
wth her on everything. Now, she may not
agree with ne on everything that |'m about to
say. But | do agree, as well, that this
process has been great, the neetings around
the table and the neetings between the tables
have been wonderful. The thing | believe is
there's not a single person in this roomthat
Is as smart as everybody in this room so |
t hi nk everybody in this roomcan work together
to conme up with a solution.

| think it's clear, just ny little
area, that we need to get rid of 115, | agree
wth that. M. Schaffer has read one quote

from Marybeth Peters. Another one that | have
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Is the Copyright Ofice said in 2011:

“Conpul sory licenses are |imtations to the
exclusive rights normally accorded to the

copyright owners." And that was in a Satellite

Tel evi si on Extension Act report, | think.
It's clear, | think, that we need

to repeal 115. In ny opinion, it's not an

argunment. | think the question isn't should

we get rid of it, the question is what nodel
should replace it. And | think if we all cane
down to it, that's the real issue: how are we
going to operate, how are the services going
to operate and how are the record conpani es
going to operate w thout that.

M. Knife and D MA's organi zati on
has said in their report there were siXx
essentials that the organi zati on t hought
I nportant for the nodernization of copyright
laws. | agree wth five of the six
whol eheartedly. Those are: transparency and
a centralized database, licensing efficiencies

and reduced transaction costs, clarification
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of rights, reduction of legal risks around
licensing activities, and a | evel playing
field. | think we would be hard pressed to
find anyone around the table who would not
agree with those.

The only one | slightly disagree
wth is continued governnent oversight and
regul ation of nusic licensing activities.
Now, there nmay need to be a | evel of that or
there may need to be |levels of that that maybe
change over tine.

M. Marks, with RIAA has said a
| ot of things that | agree wth, sone things
that | disagree with. One of the things that
he's spoken about is blanket |icenses.
don't think blanket |icenses are a sol ution.

I think a clear and efficient license is the
solution; there is a big difference in that.
Bl anket |icenses do away with sone of the
rights that M. CGottlieb just tal ked about
that owners shoul d continue to have. Bl anket

| i censes, | believe, are not our sol ution.
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NMPA' s st atenent said, Bl anket

| i censes woul d not be an inprovenent but
rather a step backward by limting
transparency in the digital age. | totally
agree with that; | think that's a step back
You know, the free market, the record
licensing is taking place in the free market,
and there's nobody really yelling and
screamng to say we've got to change that, it
seens to be working. | would like to see the
musi ¢ conposition marketplace go in the sane
direction, with the two things in mnd that |
mentioned a | ot yesterday: a clear and
efficient process and fair narket rates.
Those are the two principles | think we, as
copyright owners, would like to stick by.

So here's ny proposal. |'m going
to throwthis out there, and I'mgoing to
throw this out there on the record to say
here's a proposal that | may not agree with
but here's a proposal that | throw out as a

target to be debated, and sonme of which we've
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tal ked about, and sone of which have been
around the table, and sonme of which have not.
| ntroduce a sunset period to
repeal 115 in a two-year period. Now, that
may sound aggressive, but | think we could do
that. If we introduce the sunset period, say
115 is going to go away at a certain tine, at
that tinme conpul sory licenses are no | onger
avai l abl e after that period, however,
conpul sory licenses that exist through that
period stay in place. That would then all ow,
| believe, a collection agency, or agencies,
plural, to begin to be devel oped under the
right of transparency which is a right to
audit, the right of owners to say yes or no,
we want or don't want our songs to be included
In certain types of uses.

During a lunch discussion we had
yest erday, soneone said: "Yes, but what about
a smal | percentage owner in that copyright
hol ding that up." And | think we could then

| ook at what the Copyright Ofice has done
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with termnation rights to say a magjority of
owners of that copyright would be able to
control the copyright. Now, that nay take
away power froma 10 percent owner of a
copyright, but that owner is a co-owner in a
100 percent entity, and they knew that going
intoit. So to be able to say mpjority rules
on a song- by-song basis m ght work.

The right to make a fair market
rate, whatever this entity is that was
created, would be able to, as closely as
possi ble, grow toward a fair market rate,
willing buyer/willing seller, have as little
or no governnment control as possible, the
rates woul d not be tethered to any other
rights, such as sound recordings. After the
initial period all current |icenses that were
in place remain in place, and then we could
even suggest that the current rates that we
are operating under at that tinme, .091 for
mechani cal s, .24 for ringtones, whoever can

figure out the conplicated rates on the
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I nteractive stream ng, whatever those rates
are, they stay in place for an additional two
years after this entity is up and running in
order to acquire new |licenses, at which point
after that four-year period the market is free
to devel op.

So | throw that out there not as a
solution, so to speak, but nore as a direction
to shoot towards. |It's a |ong journey, as M.
Schaffer has said, and as many of us have
said. |It's been 105 years that we've |ived
under this, it's a huge, long journey. A
thousand mle journey begins with the first
step; | would propose that as a step.

MR. MARKS: Can | ask a question
about it?

MR. BARKER  Yes.

MR MARKS: Wuld you bundl e
performance and nechani cal together? |In other
words, you get rid of 115 with the new
collective or collectives license, all the

rights that are necessary for a certain
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transacti on?

MR BARKER: You know, sonehow I

knew you were going to ask that. | would say
that could be a possibility. | would not be,
right now, totally opposed to that. | think

that would be a possibility as we work toward
this option.

M5. SCHAFFER: And | think we
should insert into that that part of the
revisions that would need to take place under
this proposal would be a revision of the
consent decrees, and how the PRGCs and public
performance |icenses are factored into this
equati on

MR BARKER: And | woul d agree
with Ms. Schaffer on that because | think the
i dea here is I'mkind of focusing on 115, but
com ng outside of that with consent decrees
and all of the things that are surroundi ng
that, absolutely, we want to approach
everything wwth the sane mnd set.

M5. CHARLESWORTH: Ckay. Thank
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you very nuch. Mre food for thought.

| think M. Sellwod is up next

MR SELLWOOD: Thanks, everyone,
for hosting us, and thanks you all for a great
dialogue. It's been really a pleasure to be
here and partici pate.

| think the way | would try to
approach this is | agree with the opening
comment that this all has to work for
everybody, and so there are a couple of thenes
that | think DiMA captured in their comments
very well and that John just outlined that I
think are essential for a working system
transparency, authoritative understandi ng of
ownership information is necessary for a
wor ki ng system both to understand what's
license and also to pay correctly, which |
think is the foundati on.

| think a working system al so has
to reduce rights fragnentation for a nunber of
reasons. From our perspective, and | think

for other nusic users' perspective, rights
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fragnmentation leads to all of these parallel
di al ogues as to how nuch rights shoul d cost,
and while each of themmay be rational in
their own right, collectively lead to
I ncreased costs that could make running a
musi ¢ servi ce unsustai nable very quickly. And
so | don't think a systemthat allows that to
happen is a systemthat works for everybody.

Also, | think we talked a | ot
about efficiency. A systemthat works for
everybody, fromour side who needs mllions of
i censes and you all who are trying to respond
to mllions of |icense requests, the system
needs to be efficient. And we have to clarify
what rights, whatever programis adopted, we
have to clarify what rights are covered so
that there are no gotchas in the future.

| think | heard you just agree
that all of that sounds like it kind of works
for everybody, not putting words in your
nmout h, except for the penultimte which is

does the governnent get involved and to what
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extent. And based on ny experience in
i censing, publishing for the last five years
for labels, distributors and nusic services,
| don't think that a pure market environnent
acconplishes all of those things, | haven't
seen it.

And so ny question -- which |
t hi nk your proposal started to answer, and so
| really appreciate you outlining that -- is
how do we achi eve those things w thout the
unbrella of sone type of conpul sory |icensing,
wi t hout the unbrella and the assistance of
consent decrees as exanples, or w thout sone
type of real oversight fromthe Copyright
O fice. Because, in ny experience, | haven't
seen a di sparate group of business nodels and
copyright owners, who all have rationa
strategies for operating their business,
operate in concert in a way that would work
for everybody wthout that. So that's kind of
my question to not only John but everybody

el se.
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I"'mreally interested in your
comment about addressi ng hol douts because
that's obviously a very big concern of ours,
but | thought | heard you say that at sone
point a majority stake in a copyright can kind
of overrule a mnority stake in a copyri ght
and | find that to be interesting, and it
seens to kind of tease out sone of the
concerns that you have about conpul sory
i censing or consent decree regul ation where
It's sonebody else telling you when and where
your copyrights can be used. You're just
drawing the line slightly differently which
I'"'mnot challenging, I'mjust finding it to be
intellectually interesting.

So I'll end there, but thank you
all very much for hearing us out and | really
appreci ate the openness of the conversation.

and the cost of licensing and
everything, do you nean in terns of high costs
in what you're paying out to the owners or as

In your transaction costs in having to engage
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in those |icensing discussions?

MR SELLWOOD: That's a great
guestion. | put content costs, when |I'm
referring to rights fragnentation and all of
the different parallel silos of rate
di scussions, |I'mtalking nore about content
costs, total content costs. | think there was
a coment at the very beginning that we really
have to view sound recordi ng and publi shing
costs or royalties, licensing fees together.
That's what we do, that's what anybody on this
side of the econom c equation dose, we have to
| ook at total content costs. So that's one
cost .

Then the transaction costs of
obtaining mllions and mllions of |icensing
I think conmes into the licensing efficiency
side of things. Wthout Iicensing efficiency,
those transaction costs get out of hand and
they start inpacting how nuch you can spend on
content costs and al so how much you can spend

mar keti ng and pronoting and doing all the
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other things that you need to do to operate.
You all have the exact sanme busi ness nechanics
in cal culations that you're nmaking on your
side as well.

M5. CHARLESWORTH:  Thank you very
much, M. Sel | wood.

And | think M. Kass was next,
and then foll owed by Professor Cervais.

MR KASS: First of all, thank you
very nmuch in the Copyright Ofice. The
roundt abl e has just been fantastic and |I'm
personal ly i npressed how you're getting out
ahead of it and getting good facts and getting
a synergy.

At the risk of going on the record
of agreeing with M. Marks and RI AA, as
opposed to ny natural ally which is Lee and
DiMA, | think RIAA and the groups in general,
foll owm ng the good doctor's advice, need to
have an overall solution. The fragnented
solution, in the case of broadcasters -- which

Is what | represent, non-conmmerci al
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broadcasters -- there are two different rates,
one of which RIAA gets a piece of the pie and
one it doesn't. And | can well understand
fromRI AA's point of view that they need
across the board |icensing.

| would only hope that the
governnment would get involved in making it so
it is, in fact, good for everybody and a | evel
playing field. There is so nmuch in 114 --
which | said at the beginning | really think
I's basically a bad unconstitutional section --
that it makes it hard to use 114 as a sanple
to regul ate broadcasters, public or private.
At | east under FCC regul ations, the Suprene
Court has fleshed out over the |ast decade,
you can't say to a broadcaster you can only
play an artist three tinmes in three hours, and
you can't say that you're not going to take a
request, you can't force a broadcaster to do
sonet hi ng technologically that they physically
can't do.

So where the politically correct
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solution is obviously marketplace, and | think
we all like it. | think we have to al so | ook
at solutions |ike 801(b) that provide sone
governnent input to the marketpl ace because,
in fact, there is no marketplace. There is
different rates com ng out of negotiations and
copyright for different users that are the
sane. NPR which is 67 percent identical to an
| BS nenber -- in other words, they're on a
canpus and their license is held by a state --
has a conpletely different rate for the

prof essi onal station than the student station
that's on the sane canpus, both broadcasting,
bot h webcasting and owned by the state. So we
have to be careful in inposing a marketpl ace
solution which, in fact, hasn't worked or it
hasn't yiel ded a market pl ace.

Plus, it's very difficult to have
an uneven playing field when you're talking
about marketplace. If we're going to say to
the | abels that they can get together and, in

effect, set a price in negotiation and you
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have a value of performance or adverti sing,
are we then going to allow NAB to say, okay,
we're going to take ten artists and we're not
going to play their nusic for the next 90
days, their new nmusic? That would be a
mar ket pl ace solution, but we'd call the one
restraint of trade and we'd call the other a
| egal bargai ni ng process.

| would hope that in this overal
process, good for all, that the governnent and
Congress woul d renenber the little person, and
al t hough this sounds crazy, that they woul d
actual ly renenber the public because at the
end of the day the Constitution says for the
progress of science and useful arts that
Congress should pass laws that wll be
beneficial to the public. And it's
essentially the intercoll egi ate broadcasti ng
systemthat | represent represents the public
in the truest sense, it represents the 50
states and their entities.

| think another thing that has to
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be kept in mnd is there are trenendous

t echnol ogi cal chal |l enges which we're sol ving
at a trenmendous rate, but at the end of the
day whatever fee is going to cone fromthe
governnment or fromthe marketplace, when it's
received by the 50 states, it's a tax.

Legally it's a tax because there
IS no such thing as the governnent inposing a
fee on the state. And | represent the 50
states, or nore specifically, the student
broadcasters on there. You can inpose taxes
on us, but if it is going to be a tax, be fair
and recogni ze that you can't use public noney,
for instance, to pay for nusic |obbyists.
It's just not legal at the state |evel,
al though that is the statute and that's the
way it's adm nistered.

So again, thank you very, very
much for hel ping us get out front. Love the
way we began, the doctor led us, in the fact
that we need sonething for all. Love the

suggestion that RI AA has proposed which is
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that you have to nmake it work all together
but just kind of renmenber the little guy,
remenber the hobbyist, renenber that student
who's not using nusic for the purposes of
musi ¢ or buil ding an audi ence, they're using
It as a catalyst to | earn speech, to | earn
witing, to learn communi cation, and to build
skill sets which wll be inportant in the
mar ket pl ace.

M5. CHARLESWORTH:  Thank you, M.
Kass.

And now back to Professor Gervais.

MR, CGERVAI'S: Thank you. So I'm
very interested by what | heard, and there's
certainly quite a bit of support for the idea
that there's a need for a little bit nore
mar ket but not an exclusively entirely pure
mar ket sol ution, sonething in between,
perhaps, if | read sone of the coments.

| certainly agree that renoving
115 is part of a solution, | don't think it's

the solution, | don't think that solves the
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problem | think it m ght solve the problem
if it's part of a broader picture. And the
reason | say that is you have to ask, well,
why do we not want a conpul sory |icense.
Right? So if you're a songwiter or a
publ i sher, what exclusive right do you have
now? You have no right under 115 to say no.
But frankly, if you're a nmenber of ASCAP or
BM, they can't say no either. That's not a
conpul sory license but it's very close to one.
The governnent has taken your right away to
say no; it's called the Departnent of Justice,
not 115, but it's the sane thing.

O course, if you're ASCAP or BM
you' re probably saying "I'min the business of
yes, I'mnot in the business of no." So the
gquestion is really not as nmuch the no and the
yes -- and | certainly agree wth the
fragnmentation coment, that's part of it too
-- but the question is it the governnent's job
to set the price. | think to ne that's really

the question here. So the yes and no is kind
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of in the background, but in the performng
rights there's not a conpul sory |icense but it
IS a governnent set price, it's a rate court
set price.

So then the question is then,
okay, if you don't like that and you want to
regulate it differently, but let's all agree
that there will be sone regulation. For one
thing, the Copyright Act is not going to go
away, that regulation. Regulation is not
going to go away entirely. The question is
how do you regulate. And you have choice
here. You have the choice to regulate ex ante
whi ch neans basically you put sonething in the
statute, that's what we have now, very nuch
i ke what M. Cottlieb was saying, you build
a highway systemand that's it, you've got it
and it's there. This is the governnent
saying: You know, | know exactly what the
internet will be like in ten years. Ckay.
Please et nme know. | think they m ght be

i nterested here too. So to ne that doesn't
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wor K.

I nstead of having everything in
the state, a regulatory approach but a softer
one. So to nme what that neans is, first of
all, a single regulator. | don't know that it
makes a | ot of sense to have this totally
separate system but a backup regul ator, by
which | nean let the parties decide how they
want to organi ze thenselves -- | think that's
a freedomthat people should have -- and once
the parties decide to organi ze t hensel ves, by
which | nmean it could be individual or it
coul d be collective, but once they've done
that, et them negotiate, |let the nmarket work.
If it fails, then there should be a backup
sol uti on.

Now, the backup solution can al so
do nore than just set prices, they could set
rules on transparency if necessary, they could
set rules on holdouts. There are countri es,
for exanple, where holdouts have limted

remedies if they're really holdouts. [|I'm not
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saying that's what |'m suggesting

specifically, what |'msaying is you can have
a regulator, a regulatory function that
doesn't presuppose what the internet wll be
like in ten years, or five years, for that
matter, or next year, because | don't know.
Next year we could probably kind of call it,
five years, nah, ten years, no one around this
table, or if sonebody does, please |et ne know
what it will look like. | don't know  How
w Il people be listening to nusic, will they
be wal king with their watch like this, will it
be their glasses, who knows.

| think that's where this idea of
letting the regulator step in if the market,
in fact, fails, but based on the facts at that
point in time would be a better solution.

M5. CHARLESWORTH: Okay. Thank
you.

We're nearing the end of this
panel but | really wanted to nake sure, since

it's the last opportunity around the table
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here, that everyone has an opportunity to say
any final words. | see M. Johnson, M.
Gottlieb, and then anyone el se who wants to
speak before we wap up this final panel

pl ease be sure to put your placards up.

M. Johnson.

MR JOHNSON:. W really do
appreciate you having this. |'ve always had
a ton of respect for the Copyright Ofice, and
still do. | think basically we just hope that
you protect our copyrights, protect themfrom
piracy, do a great job registering them and
If you set up a database, however that works,
| think that's great too.

But | do think we need to get rid
of the Copyright Royalty Board altogether for
everything, and | doubt that's going to
happen, but if we do keep them it would be
nice if we could all negotiate and be forced
to conme up with a rate without having to
al ways fall back on the Copyright Royalty

Board who's always going to set the rate. And
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let's say they didn't set the rate, that we
really had to work it out, that Universal and
Pandora had to work it out, and guess what,
t hey did.

So | think all the comments nade
about how this is already working out with
Uni versal and ot her people is the solution,
and the free nmarket is always the solution, no
matter what. And |'m not opposed to
collective licensing, |'mjust opposed to
forced collective licensing. And | think
ASCAP and BM do a great job with a |ot of
things, but | think we need a bal ance of both.

There's a guy who's a conputer
scientist, his nanme is Jaron Lanier, he wote
a book called "Who Oms the Future" and if you
haven't got it, it's incredible, and there's
a whol e chapter on "Drove ny Chevy to the
Levee, But the Levee Was Dry", and it's about
t he nmechani cal rate and about how nusic is
like a nortgage. But his main point is that

YouTube, Google, Pandora, all the streaners,
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Spotify, they have created what's called a

"peasant's dilemm" for the songwiter
specifically. And he also says that we are
the canary in the coal mne for everybody
el se, for novies, for books, for everybody
el se. The conputer is comng for your
copyri ght.

So he makes the point that the
1909 nechani cal was a hard-earned levy, it was
hard-earned to get that Copyright Act passed,
and | think there's sonething to that. And
whet her we get rid of 115 or not, |'m not
sure. But with this "peasant's dilemm" is
there is no buffer and all the wealth goes to
the central server and it just gets
transferred in all these mllions of
transactions, and the noney goes to Google and
to Pandora and all of them So the $20 that
used to go to Warner Brothers or Universal
Records or all the labels, that's transferred
now over to Pandora and all the streaners in

subscription rates since there is no physical
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product |eft.

So people say it's a nonopoly, you
have a nonopoly on your copyright, saying |
have a nonopoly on ny copyright is |ike saying
| have a nonopoly on ny hat or M. Witz has
a monopoly on his bowie. O course it's a
monopoly. It's |ike on "Seinfeld" when people
woul d say, "Nice tie, Jerry," and he'd say,
“"Thanks, | made it nyself." Well, in that case
he built his own tie, like I built ny own
song. And so this whole idea of nonopoly,
iIt's bad when the private does it and because
iIt's a copyright, but at the sane tine
SoundExchange can have a nonopoly on al
collection of digital sound recordings and the
Copyright Royalty Board has a nonopoly on
price fixing.

So | think, just real quick, | see
there's eight different things we need that we
have problens with. W have stream ng
royalties and the price fixing and those nano-

royalties, we have the real cost of inflation,
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and we have no cost of living increase, the
deregul ation wth the consent decrees. |I'm
not for the conpul sory |Iicense because as far
as the first tinme use and havi ng anybody be
able to record ny song. W live in the
conput er age now, send ne an email, get on ny
websi te.

d obal 1 mage Works was in the
comment period and | actually used themin ny
“Still Pissed at Yoko" video to get a little
bit of the announcer who did the Beatles
thing. GCkay? And it was great. W signed up,
we actually got to negotiate and we | owered
the rate, we signed and it was over.

i censed Janmes Dean for a song | had, called
themin Indiana, we got it done like that, no
problem So direct licensing is the future,

| think, along wth sone kind of collective
that deals with all the new stuff.

| think ASCAP and BM, their two-
week sanpling is hideous. Here's a quick

post er.
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MS. CHARLESWORTH: Let the record

refl ect another exhibit. M. Johnson, we're
running out of tine, so please, | just want to
make sure you hit all your points quickly.

MR JOHNSON:. There's copyri ght
I nfringenent and piracy going on here in ASCAP
and BM it used to be, mainly ASCAP. W have
nonprofits, | obbyists, the G amys, political
corporatisminterfering in transactions. W
have the public airwaves and wth radio we
don't really have access to the airwaves
anynore. And of course, we have peer-to-peer
pi racy.

But the main thing | think we need
to do is tenporarily reestablish the
mechani cal rate for stream 9.1 cents, that
Pandora and YouTube and everybody el se shoul d
start paying 9.1 cents because it is the
“mnimum statutory rate" and it's still the
law. And | don't care about the DCVA and all
this goofy stuff, it's still a m ninmm

statutory rate and the Copyright Royalty Board
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had no right to go below that for a nechani cal
for a stream And if we reestablish that --
| think that's what ruined it -- it's a
tenporary bridge till we can get to a nore
free market rate.

M5. CHARLESWORTH:  Thank you very
much, M. Johnson.

M. Col eman was next, and then |
think M. Cottlieb.

MR. COLEMAN:. | hope that Congress
w || consider expanding the mandate of
performng rights organizations to include a
| ot of the solutions that we've discussed
under their aegis. | think the performng
rights organi zati ons have already the
statutory nmandate in the Copyright Act. |
think that they will enable excellent database
accessibility for licensees and the ability to
i cense bundles of rights. And also, they
have a | ongst andi ng advocacy of i ndivi dual
conposers that can be preserved which |'m not

sure that private firns are likely to do if we

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 250

shift away fromthem

M5. CHARLESWORTH: Thank you very
much.

M. Cottlieb.

MR GOTTLIEB: | just very briefly
wanted to respond to what Professor Cervais
had sai d about not know ng what the internet
| ooked Ii ke, and he was naki ng sone reference
to what | said. | don't even suppose to know
what the internet would | ook |ike. Wat | was
referring tois that | think that what's not
going away is a trend towards
I ndi vidualization with respect to copyright
and how we transact that. And it just seens
to be nore and nore private ownership and
private desire to control and consune on an
I ndi vidual level, as facilitated by the
I nternet.

MR, CGERVAIS: | was agreeing with
your hi ghway netaphor.

M5. CHARLESWORTH: We're having a

| ot of confusion about your position,
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Pr of essor Cervais.

MR. CGERVAI'S: There was no
di sagreenent there.

M5. CHARLESWORTH: No one
di sagrees with Professor Gervais, | think
that's what we established.

Ckay. M. Buresh.

M5. BURESH. Thank you. | think
everyone has said thank you for giving
Nashville the attention to cone down here. |
think our music industry in Nashville is a | ot
different than New York and L. A, based on the
fact that we have a | ot of houses on Misic Row
that have studios in them and people |ike
that. We |like the community we have, the
creative world is here, and thank you.

And | like to agree a lot wth
John Barker's coments and that |ine that he
proposed to the group. Everything he said, |
was pretty nuch agreeing wth; as an
adm nistrator, | can live with that.

The only thing that ny concern is
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with collective databases and collective
licensing is who owns the data, and that's
where, from ny perspective representing a | ot
of independent publishing conpanies and record
| abels, | would |like to submt ny data once
and if it changes, have one |ocation to go and
submt it again, and have a red flag online,

a public library that people can see, hey,
this has been changed. You don't need to send
out emails to everybody, it just has to have

a flag next to it.

| can go on the Copyright website
all the tine and check, hey, this song has
been registered or it hasn't. It takes ne
five mnutes -- if it actually searches --

M5. CHARLESWORTH: Thank you for
that footnote, appreciate that. W're working
on that.

(General | aughter)

M5. BURESH. There's going to be
technological difficulties wth everything, we

understand that, and that's part of grow ng
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society as well, we encourage that, we want
that to happen. So | would encourage the
recordation and the revision of how

regi stering for copyrights is upheld or how we
start that process. The unique identifier
code for a nusical conposition and a sound
recording so we can track it, because |'ve
heard a | ot of people say it's too hard to
track things. W're in a digital age, this is
happeni ng, nunbers match, you can track them
don't give nme that excuse, it doesn't nmake any
sense to ne. So the accountability, | just
don't see how that's an excuse.

And as an admnistrator, trying to
coll ect noney and distribute it to nmy clients,
tell them Oh, yeah, they just told ne |
can't track it. Well, their eyes, that's ny
noney, that's ny noney, | want ny noney, go
findit. And I"'mwasting tinme arguing, you
have the data, just be transparent with it.

I think there should be data standards and

there really should be one song that everyone
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can actually see online. So that's where |
sit, and thank you very nuch.

M5. CHARLESWORTH: Wl |, thank
you. And is that it?

MR, CGERVAIS: Can | footnote that?

M5. CHARLESWORTH:  Yes, Professor
Gervai s.

MR, CGERVAI'S: Very quickly,
because | agree. |If you think about it, this
Is about, | think, partly the Copyright Ofice
system-- at least that's how | would read
part of that comment. And if you buy a car,
that's kind of the system we have now, the
systemtells you what's in front of youis a
white 2012 Lexus. | know, I'min front of it,
| can see it. Now, what you really want to
know i s who owns the car

And so the system | think, should
do a lot nore for what we call recordation
than registration it should really focus on
who owns what. And not only can we do it, we

must, because at sone point sonebody needs to
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get paid and you want to pay the person who
has the title. So I think what the Copyri ght
O fice does is actually very relevant as part
of that as well. That was just a footnote.

M5. CHARLESWORTH: Ckay. Speak
now or forever hold your peace. OCh, M.
Johnson. We're way over, so yes, you have a
f oot note, one sentence.

MR JOHNSON: |'m working on a
songwiter bill and so I'd |like to have any
input, and | really am And this is kind of
a "joke addendumbill" here, this isn't it,
but | thought we should propose an "LRB Act",
"Lawyer & Lobbyist Rate Board," and what it
does is establish in the Federal Code and "LRB
Board" to set statutory rates for billable
hourly rates to regul ate conpensation for al
attorneys and | obbyi sts and for ot her
pur poses. So of course you have three judges,
of course they're going here down to the
client and here's the | awer.

MS. CHARLESWORTH:  Are gover nnent

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 256

| awyers exenpt fromthis?

MR, JOHNSON: Actual ly, they
aren't. At the bottomthere's a little note
here, you've got to read the fine print, of
course. "The top three law firnms in Anerica
are permtted to bill clients at whatever

hourly rate they choose." So of course you
have the Departnent of Justice and they've got
a brand new consent decree here in 2014 that's
going to cover all these people, and of course
it's sponsored by ATLA and of course the
Anmerican Bar Association, and we're going to
forma new PRO cal |l ed LaweExchange, they're a
third party aggregator, and of course they're
owned by ATLA and they're a federal nonopoly
on all rate collection. And of course they
have this right here, the |lawer does the work
for the client, the noney goes to the
LawExchange, and it turns out .00000012.

MR GERVAIS: So who's going to
| obby for that bill

M5. CHARLESWORTH: The songwiters
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are going to | obby. Right?

MR, JOHNSON: And it attaches to
our songwiter bill. O course we're kidding.
But why do you think | need to |ive under
this? If you're a |awer or you' re a | obbyist,
why do you think | need to |ive under this?
You |ive under this for a while. Ckay?

M5. CHARLESWORTH: Okay. And on
that note, | will officially conclude this
panel. Thank you all for participating, we
are very grateful, and | think we've really

moved the di scussion forward. W' ve run over

on this panel but | think we'll still have
tine for sone observer comments. W'l take
maybe a five-m nute break and we'll have

peopl e cone up to the m ke here. Just gather
in this general vicinity and you wll be
recogni zed and you can nmake your statenent for
the record. W'Ill see you in five m nutes.
Qoserver Comments

M5. CHARLESWORTH: Okay. Everyone

have a seat.
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MR. PERKI NS: | am Phil Perkins.

| amthe president of Music Services. W are
an adm ni stration conpany that provides
services to publishers and record |labels. [|'m
a 43-year veteran of the nusic industry, so
|'"ve been around a little bit. W currently
have over 250, 000 conpositions and over
100, 000 naster recordings that we |icense, and
| also designed a database so I'mfamliar
W th registration and procedures and worKki ng
wth conplicated systens. |'malso one of the
co-founders of CCLI which was instrunental in
establishing a blanket |licensing to churches
all over the world, which has earned for
publ i shers and witers over $180 mllion. |I'm
al so past president and current board nenber
of the CMPA, Church Music Publishers
Associ ation, and | serve as vice president of
their political action fund.

What | heard in the general
consensus of the neetings, the current system

i s broken, cannot neet the denands of the new
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nmusi ¢ technol ogy without requiring costly and
time-consum ng negotiations and litigation.
| hear that the publishers and the PRCs are
heavily restricted in getting fair market
val ue for the use of their songs, while record
conpani es have few restrictions i nposed. The
creators are suffering the nost.

| see commopn goal s as:
sinplifying the license process; creating
unity between copyright owners and
negotiations with |Iicensees; establishing
bl anket |icenses with fair market val ue being
allocated to the interested parties; reform
sections 114 and 115 in copyright |aw,
el i m nate redundancy and cut down on m ddl enen
costs; return maxi mumrevenue to the owners
and creators; pass-through provisions between
the record | abel and publisher should be
totally elimnated.

Copyri ght owners on both sides,
record conpani es and publishers, are

splintered and are fighting anong thensel ves
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over market share. Here's an exanple of what
I nmean by splintered. Separate negotiations
bet ween copyright owners and digital service
provi ders have only addressed the concerns of
each individual party. That resulted in
unequal sharing of revenue between the
parties. The separate negotiations, in
addition to the constraints of the consent
decrees i nposed upon the copyright owners of
songs, have created a further inbal ance
bet ween copyri ght owners.

Based on research perforned by the
Harry Fox Agency concerning interactive
stream ng revenue, and |I'mtaking a
hypot hetical $2 mllion in gross revenues from
a stream ng service, for that $2 mllion
approxi mately $950, 000 of that would go to the
| abel ' s negoti ated share.

They were the first to negotiate
and so they got a good deal. Fromthe bal ance
of that it was allocated 10.5 percent of gross

revenues woul d be di vided between the PRGCs
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representing the performance aspect and the
publ i shers woul d get what's left after the
PRGCs.

The PRGCs foll owed behind the
record | abels and negotiated their own deal s,
as well, so the PRGs' share fromthe $2
mllion came to $120, 000 which equated to
about 6 percent of the 10.5.

The publishers' share of what's
| eft cane to less than 5 percent. A total of
$1,170,000 was paid to the rights hol der from
this hypothetical $2 mllion. Qut of the
conbi ned PRGs' and publishers' share of
$220, 000, you would think that it was an equal
division. Unfortunately, it was not.
$120, 000 went to the PROs which equated to
about 55 percent of the revenue allocation for
the song owners, and the publishers' share was
| ess than 45 percent.

We' ve heard today conplaints from
many that the PRO distribution is antiquated

and needs to be based on census and not
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sanpling. Many publishers and witers believe
they are not receiving their fair share of the
PRO pot .

Sone solutions. | believe that a
licensing collective is needed, at the
expense, probably, of ny own business, but |
believe that these factors are essential to
the coll ective.

It should be a nonprofit
organi zati on, governed by a board of directors
representing publishers, record conpanies, PRO
agents and adm nistrators representing the
rights of conposition owners and recording
master owners. It nust have a governnent
mandat e and the authority to enforce
conpliance. It nust be transparent in |license
terms and rates and also in the division of
revenues anong the interested parties. The
rates would be set by the collective, with
concern given to antitrust issues.

their agents. The collective

woul d becone a one-stop location for users of
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musi ¢ and recordings, involving direct
i censing by publisher and record conpany, as
well. However, direct |icensing by the
publ i shers and record conpanies would still be
permtted in certain cases, such as first use
on recordi ngs, printed products,
tel evision/notion picture |icensing,
advertising and commercial tie-ins, and
certain other defined customlicense
activities.

The collective's licensing ability
initially should be limted to the current 17
statutory licenses existing for physical and
digital audio and audi ovisual uses, wth the
ability to negotiate and create new | i censes
as required. Licenses would be issued on
behal f of all copyright owners of songs and
recordi ngs, in essence, record conpanies,
publ i shers and their appointed PRGCs,
adm ni strators and agents. | do not believe
I n having any opt-out provisions. United we

stand, divided we fall.
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The col l ective would coll ect and
receive all revenues to parties, claimng the
right to receive them It would be the
receiving party's responsibility to further
distribute to creators according to contract.
The col l ective woul d determ ne the revenue
split for each |icense between the song and
sound recording, and al so between the
mechani cal rights holder and performng rights
hol der and any other rights hol der, such as
SoundExchange.

In the area of data standards, the
collective would maintain a central database
of both songs and recordi ngs wth uni que
identifiers, involving | SRC and | SWC and
custom | Ds provi ded by the individual

copyri ght owners.

MS. CHARLESWORTH: Excuse ne. |I'm
sorry. |If you could wap it up. And I would
al so encourage you, since we'll have a reply

comment period, you may wi sh to submt this in

writing.
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MR, PERKINS: |[|'ve already got it.
M5. CHARLESWORTH. Ckay. |I'm
sorry. | just want to nmake sure everyone has

an opportunity to comment.

MR, PERKINS: Absolutely. ['mon
nmy | ast point.

Anot her point, the current system
of assigning ISWCs is in the hands of ASCAP
for the United States, which has resulted in
the magjority of songs not having uni que
identifiers or not having themin a tinely
fashion in order to dissemnate this
information. This has resulted in | ost
foreign revenue and perpetuates the black box
allocations in many countries. So the
coll ective would seek to becone the | ocal
agent for assigning ISWC identifiers and woul d
be involved in any data initiatives such as
CWR, common wor ks registration, globa
repertoire database, and DDEX. The neta-data
for songs and recordings would be open to the

public and avail able through the collective's
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internet site. And dispute resolution and
process would be involved in it.

So speaking for ny conpany and the
hundreds of snmall and large clients who we
represent, | want to thank you for giving us
the opportunity to speak to these issues, and
we pl edge our support to seeing |long-Ilasting
copyright reform

M5. CHARLESWORTH: Thank you. And
["'msorry we're in a rush, but we | ook forward
to receiving that in witing too. There's an
el ectronic process but Rick can explain it to
you; we're very digital at the Copyright
O fice.

If you want to state your nane and
affiliation for the record at the begi nning of

your talk, that would be great.

MR MANTY: | wll. 1'm Casey
MG nty. |'msenior vice president at Capital
CMG Publishing. |'ve been involved in nusic

adm ni stration for 24 years, nostly nusic

licensing and contracts, and |I'ma recent
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president of the Church Misic Publishers

Associ ation, just so you know what perspective
| cone from M comments wll be brief.
After 24 years, short and sweet is good, |'ve
| earned that, if nothing else.

| wll say that | was at the first
panel discussion yesterday and the | ast panel
di scussion today. Yesterday | was not so
hopeful, | thought it was very positioning.
Today |' mvery hopeful with what | heard, and
| appreciated a |ot of the thoughts that |
heard, and was hopeful that there are very
smart people in our industry that are
I nnovators, that are realistic, that want to
| ook out for the good of not only our
busi nesses but the public. So |I'm hopeful we
can cone to sone sol utions.

| just wanted to point out what |
think is one of the greatest secrets in the
musi ¢ business, and that's this organization,
CCLI, Church Copyright Licensing

International. |[It's one of the best kept
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secrets, | think, because it's been based in
the Christian niche market and they issue

bl anket |icenses to churches, and as Phil said
a mnute ago, they've been around for 25 years
and issued a lot, a |lot of noney.

And they have managed to work with
Church Music Publishers Association, the CVPA
and their advisory board to cone up with
bundl ed rights to churches, that have even
recently included bundling rights from sound
recordi ngs and nusi cal conpositions, to grant
the rights for church nusic mnistries to
create rehearsal copies of sound recordi ngs
and actually the record conpanies get paid for
it, actually nore than they get paid for
I Tunes when you | ook at the pro rata breakdown
of the resulting incone.

So | just want to throw that out
there as another sign of hope, that there are
nodel s; even though they m ght be small for
niche markets, it can be done. And |I'm

hopeful. And | want to say thank you to the
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Copyright O fice for comng to Nashville.

M5. CHARLESWORTH: We're delighted
to be here. Thank you.

MR BOGARD: Hi. |'m Steve Bogard
and a career songwiter and forner president
of Nashville Songwiters Association, and I
now di rect sonething called the Copyright
Forum whi ch is a noveabl e feast.

| only had one short comment, to
begin with, but now | have two short comments
because | noticed during the conversation and
t he agenda today that we never really talked
about reciprocity and all the noney that we're
| eaving on the table around the world. And I
think that as we reexam ne the United States
copyright laws, it's really inportant that we
take into account how to get sone of that
noney back over here. And so | would like to
nom nate Professor Gervais as the head of the
commttee that started that out.

Really what | wanted to say is

when | wal ked in for the PRO panel this
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nmorning, | noticed that there was not a non-
performng songwiter on the panel, and |I've
worked a |l ot in advocacy work and been the
only guy who went to the mail box and that
det er m ned whet her ny daughter went to coll ege
or not. | think that there's an urgency that
a creator feels that no matter how dedi cat ed
and awesone our representatives are, they
can't feel, because when the bottom drops out
they're |l ooking at |osing sonme of their bonus,
they're | ooking at being denoted, they're
| ooki ng at nmaybe their job being sunsetted
down the road. W' re not |ooking at that.
I'"'m | ooking at friends who are selling the
witer's share of their catal ogue, who are
| osing their hones, who are working at Lowe's.
And it isn't the people who wite
constant hits year after year. |'ve been very
fortunate, |'ve had chart records in six
decades and ten nunber one songs. Even that
Is a struggle for ne. But there are treasured

songwiters in this community and all over the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 271

country, only one-third of the songwiters
there were 15 years ago, but there are
treasured songwiters who wite songs |ike "I
Hope You Dance" that may be the only hit they
wite for five years, and because of our
current laws, our current systens, because of
the fact that songwiters and publishers
copyright is conpletely under the thunb of
vari ous governnent constructs, they have to
take the big check that one tinme and then it's
| ean pickings fromthen on.

And what's going to happen to

Anmerica if we don't add sonme urgency. | know
the wheels turn slow. |'ve been witing
songs, like |I said, six decades of chart
records, | know they turn slow. But | think

this is a matter of real urgency, and | think
i f we | ook at an Anerica which doesn't take
into account all these brilliant suggestions
-- I'"'mnot going to reiterate all the things
about bundling rights, all the things about

ease of licensing, those are all pretty nuch
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no-brainers and they're all great ideas, and

I think the brain trust in this room can
figure it out -- but we don't want our Kkids
and our grandkids to grow up in a place where
you've got to realize if there's no Sammy Cahn
and Ji nmy Van Heusen, there's no Frank
Sinatra, if there's no Leiber and Stoller and
there's no Ois Blackwell, there's no Elvis,

iIf there's no Don Covay, no Aretha, no Steve
Bogard, no George Strait.

But | would like you to all think
about the urgency of this matter and the fact
that we're | osing wonderful creative people
and songwiters are not really cut out to
represent thenselves, so they're probably the
nost vul nerable of all creatures. As
Prof essor Gervais has said several tines,
sonetimes creators are described as having an
affliction, they have to create, they have to
do what they love. Well, that affliction is
easily taken advantage of. And so | would

encourage, the one thing that | didn't hear,
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as we tal k about transparency throughout the
whol e process, fromlabels and services to
publ i shers, that same transparency needs to
come from publishers to songwiters.

So | just woul d encourage
everybody to try to realize both the urgency
and the fact that it all starts right here, it
starts with guitars and ideas, and if we're
starved out of this marketplace, we won't have
a heal thy nusic econony.

M5. CHARLESWORTH:  Thank you very
much, M. Bogard.

MR GOLD: H. MW nane is Jereny
Gold. | ama senior nusic business and
entrepreneurshi p student at Bel nont
University. | amalso the student advisor to
the 2014 Pi peline Project which is a nusic
busi ness think tank through the Curb Coll ege.
We are funded by the industry and consult wth
vari ous businesses this year, including the
Al MP and | PAC.

"' mnot going to tal k about
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practicalities, as that wouldn't be fit, but

I think what | can offer is ny val ue possibly
as a young person just kind of through

di sruptive innovation in an industry. Oten,
as we've seen, disruptive innovation is often
initially dism ssed although it could be of
possi bl e value. This usually results in only
accepting a new technol ogy, whether it be
stream ng or the MP3, once it's too | ate, past
the point of no return.

The key to survival, as d ayton
Chri stianson, author of the "Innovator's
Dl emma" posits, is a transition where there
Is a purposeful investnent in the current
sust ai ned technol ogies, while al so investing
in the disruptive technol ogi es.

Those of you that have sat around
the table today know the current industry far
better than | do and ny coll eagues here do,
but where we can add value is in those
di sruptive technol ogies that will eventually

repl ace and hopefully better the current
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i ndustry. So what | ask is that whatever we
do noving forward, allow us to carry our part
of the deal, carry out this task of disruptive
t echnol ogi es.

This nmeans continuing to keep us
in the conversation, and | thank you for
allowmng us to be here today. | think this
nmeans setting the tone for this current
crossroads, as we will eventually deal with
the crossroads ourselves. | think this
ultimatel y neans seeing us as your nost
val uabl e consuner, as we have nore tine to
buy, license and copyright music than anybody
else in this roomdoes, and | encourage you to
use us as a resource for consunption habits of
the future

And | think ny classmates are
going to speak nore about specific terns, but
t hank you again for having us.

MR. MARSH: M nane is Al ex Mrsh
" ma nusic business and econ doubl e mj or at

Bel nont, and |"'mgoing to be a junior this
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comng fall senester

Goi ng off just kind of what Jereny
was tal king about, | think the big elephant in
the roomthat we nentioned but never really
i ke addressed specifically was piracy. |
mean, that's the whole reason that we're in
this change in the first place. Everyone
keeps saying 15-20 years, well, that's exactly
when piracy started. And because a huge
revenue streamis being | ost with nechani cal s,
| feel like with the increased use of piracy
that it was alnost too little too late we
junped on trying to innovate the industry, and
that piracy has already took hold and I don't
see a huge easy way to fix it -- | nean, there
m ght be but as of right now there's no easy
way to fix piracy.

So | think the way | see the
I ndustry going -- which, again, I'mjust a kid
-- | think it's going to have to change and we
can't keep relying on the old nodel with the

change in technology. You either have to fix
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the problem of piracy and continue with the
ol d nodel, or accept the problem of piracy and
figure out different revenue streans or

anot her solution to the problem

And that's basically all | wanted
to say, but | think we definitely need to keep
t he conversation noving and figure out what
direction we want to take.

M5. BEAN M nane is Marissa
Begin. [|I'ma student at Belnont, also in the
Pipeline group. |'"man entertai nnent studies
maj or, mnusi c business m nor.

And | just had a quick
comment/concern nore specific. So there was
talk yesterday and a little bit today about
possi bly addi ng or adjusting a new bl anket
license, and just in concern to that, | just
wanted for the record just to add on how t he
bar and restaurant owners would be involved in
that process or infornmed and how their
I nvol venent would go with the progression of

t hat .
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Thank you.

MR, DURRETT: M nane is Devin
Dawson Durrett and | am a student at Bel nont,
['l'l be a junior, and |I'malso part of the
Pi peline crew, but nore inportantly, | ama
songwiter -- future successful songwiter,
I"d like to think, hopefully, thanks to you
al | .

First off, | just want to say
thank you to the Copyright Ofice and all the
panel nmenbers and everything for essentially
maki ng history wth everybody today, so it's
ki nd of cool to be a part of it.

| also want to thank M. Kelly,
who is not here, M. Johnson, and M. Bogard
for representing songwiters, whether it be
t hrough cowboy rhetoric or colorful charts, |
appreciate the effort.

|"mnot here to offer an answer or
tell you guys what to do or anything, |'mjust
here, like Jereny said, to offer a friendly

rem nder and a fresh and young perspective on
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a career that | hope to get into that | hope
Is still around in five years when | am
becom ng a part of it.

We talked a | ot today about
I ncentive for creators, and | think the bottom
line -- and | guess everything cones down to
noney and capital, right? -- and so obviously
that would be a great incentive, but | think
nore inportantly al ongside of that and
parallel with that is security and reassurance
for songwiters. Qutside of the hunble sync
departnent earnings, | really think there's a
huge gap between the bottom and the top end of
songwiting earnings. |It's either you owe a
hundred grand to your publisher from him

essentially helping you live for a year while

you wite, or you are $100 mllion like up in
the clouds. Like, again, I'ma kid so | don't
know, | haven't been in the industry, but I

know there's a big gap in between, not unlike
the Anerican mddle class that we have ri ght

NnOoWw.
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| think that a good netaphor that

| just thought of is you could be a doctor or
you could be a dishwasher. Yes, there's nore
I nportance on being a doctor and conpensati ng
themfor their skills, but the di shwasher
doesn't go into debt by doing what he does,
the di shwasher still has an ability to [ive on
a living wage. Wether it be barely bel ow the
poverty |line or barely above or right at it,
he doesn't go into debt by doing what he does.
And | know that's kind of a radical netaphor
or exanple, but sonetines we need to use
radical things to get attention.

| also think there needs to be the
sanme and equal attention to the songwiter who
makes $50, 000 a year and the songwiter who
makes $50 mllion a year. And sonething that
Ms. Buresh said, | think you said, if you
have a dollar coming in but it costs you $1.25
to process it, you're just not going to do it.
And | conpletely agree with that, but it also

very nuch saddens ne because in a world where
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we're fighting for .0000012, a dollar is huge.

And so where does that dollar go? | feel like
it just kind of goes off the table. But the
thing that we don't understand -- or maybe you
do -- the dollar can keep stacking, it can
keep stacking, so maybe by the tine that
doll ar reaches $50, it won't cost you nore
than $50 to process it. Again, |'m not
offering an answer or a solution, but |
definitely think it's something to think
about .

But how do we fix that problenf
The problemis inefficiency. Right? So how do
we make things nore efficient? | think we need
to look at unique identifiers |like we were
tal ki ng about, data retrieval and storage, and
fair and accurate streamng like we all talked
about today, whether that be through new
technol ogy to stream or through oversight of
the conpanies that do stream | think
sonet hi ng needs to be done on that.

| just want to say in closing to
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you, keep in mnd not only the big few but the
smal | many because we're all part of this
together. | don't think we need to take noney
away from each other per se, | think we need
to figure out how to nake a way to nmake nore
nmoney fromthe consuner and to rise together
and not to fight over sonething that's so dear
to all of our hearts, being the nusic
I ndustry. So whether it's to hel p yoursel ves
or your peers or your sons and daughters or ny
generation, | think we need to cone together,
but |I'mvery happy that we're taking the steps
to do that.

So thank you very nuch.

M5. CHARLESWORTH:  Thank you.

M5. MORELAND: Hello. M nane is
Channi ng Morel and, and |'m studyi ng
songwriting and entrepreneurship at Bel nont
and | wll be a junior this comng fall. And
as a closer of the Pipeline group, | just want
to thank you for letting us be a part of this,

and | thank the panel.
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And so, as you can see, we're
really lucky to be able to go to this school
and to be surrounded by the industry, but many
peopl e our age are not as fortunate. And so
my question to you, the panel, the U S
Copyright O fice, is toreally see if you find
a valuable return on taking the tine to
educate the public on what's going on here and
t he deci sions nade and the innovations that
are happening here. | really think that
consuners don't understand what's really
happening to the industry due to piracy and
those rates, and so | just wanted to put that
out there that | really think is the biggest
thing we can do.

Thank you.

M5. CHARLESWORTH:  All right.

Wel |, thank you, again, everyone,
for your attendance, participation and these
final remarks. This waps up the first
roundt abl e. Thank you, Nashville, for having

us, and particularly to Belnont for this
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incredible facility which | think has

generated nuch inspired discussion. And
that's it, it's a wap.
(Wher eupon, at 4:20 p.m, the

roundt abl e was concl uded)
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my direction; further, that said transcript is a

true and accurate record of the proceedings.
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