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PROCEEDI NGS

(9:00 a.m)
MS. CHARLESWORTH: |'m Jacki e
Charl esworth; |I'm General Counsel of the

Copyright O fice. Wlconme, and thank you so
much for being here. To ny left is Sy Dame
of the Ofice of CGeneral Counsel of the
Copyright Ofice, and to ny far left is R ck
Marshall, also in ny unit, and together we'l]l
be | eadi ng our roundtable today on nusic
licensing issues. W're pleased to have so
many people and such a high level of interest
in these inportant issues. And | have to say
I can think of no better inspiration to | ead
us to answers than this historic setting.

And | want to thank Bel nont so
very much for arranging to have us here,
particularly Rush Hicks, Luke G| feather, and
Wes Bulla and their coll eagues here at M ke
Curb for arranging for this space. |
understand tabl es were procured as part of the

process, and we really appreciate it and
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appreciate the school's interest and
Nashville's interest in these issues. And we
| ook forward to hearing what you have to say.
Thanks too to the copyright Society of the
Sout h and John Barker for |eading us here.
And to all of our friends down here who are so
gracious in hosting us and sharing their views
from Nashville.

As many of you know, Register
Maria Pallante, the Register of Copyrights and
Director of the U S. Copyright Ofice, has
identified nusic licensing issues as a very
critical priority, | would say, in terns of
the review, the ongoing review of our
copyright laws. | think there is a w despread
view in the industry, although not shared
necessarily by all based on the coments |'ve
read, that nuch of the system could be
I nproved, and that's what we're here to
di scuss today. Many of you here today and
ot hers who aren't in the roomsubmtted

| engt hy, sonetines | engthy but always
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thoughtful witten with the I evel of thought,

detail, the nunber of footnotes in sonme of
them But they were very thoughtful and |

t hi nk honest responses to our inquiries, the
many questions we posed in our notice. And we
really appreciate that, that hel ps us so nuch.
Because it helps us to sort of understand
where the fault |ines are and what areas we
really need to tackle in order to make
progress in this area.

Sonme of our nusic licensing
systens, as you all well know, date back over
a century, and the systens are conpl ex and can
be very difficult to navigate. And they're
not al ways perceived as equitable, | think is
fair to say. Sone for different reasons. And
whil e they're deeply enbedded in the
mar ket pl ace and have played an inportant role,
| think it's fair to say that the nusic market
has been shaped and, in sonme people's view, it
may be constrained by the traditional

structures on which we continue to rely. And
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that's why we're | ooking at these issues right
now. So the questions before us really are in
sone sense sinple as a base, which is, what is
wor ki ng and what is not, and for the stuff
that's not working how m ght the governnent
assist in helping to fix it.

And |I'm hoping that as a result of
this study and your comments and participation
we'll be able to at |east think about charting
a course or a path forward that wll solve
sonme of the issues or resolve sone of the
I ssues that have been identified, and al so,
very inportantly, protect the |ivelihoods of
musi c creators w thout whom we woul dn't even
be having this discussion.

That's of paranount concern and
one of the reasons we've cone to Nashville,
because it generates so nuch incredible nusic.
And now before | turn to sone housekeepi ng
matters |'m honored to turn this podi um over
to Dr. Bob Fisher, president of Bel nont,

who's going to nmake a few remarks. Thank you
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so nmuch for joining us this norning.

DR FI SHER: Thank you so nuch for
coming. W're excited to have you at one part
of Belnont. Belnont's kind of spread all over
Music Row. And if you head all the way south
to where Miusic Row eventually ends you run
Into Bel nont University. Hope you get a
chance to get down there before you | eave.

But we wel cone you. This is a very inportant
topic to us. Your work matters to Belnont, it
matters to our students.

We have about 1700 going on 2,000
students in the Curb Col |l ege of Entertainnment
and Musi c Busi ness who are counting on you to
make sure that their property gets protected.
W have in addition to that in the School of
Musi ¢ about 800 nore perforners. So out of
our 7,000 students alnost 3,000 of themare in
music. So you know Bel nont rocks and twangs
and boops and every sound you can imagine, all
sorts of nusic, and we're very -- we find this

IS very, very inportant to us.
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You're in Colunbia Studio A, a

pl ace where great country | egends recorded.
And in fact a place where nusic historians
here in Nashville say Nashville got
transfornmed when Bob Dyl an cane to town and
recorded "Nashville Skyline." And when his
friends in L.A said why are you going to
Nashvill e, he said the nusicians. And there
are incredible nusicians that live here in
Nashville. Sonetines called the backup, but
they're not, they're the deal.

The amazi ng nusi ci ans who are here
popul ated this studio for -- starting then not
only continue to be the hone of great country
hits but then, you know, Boz Scaggs cane to
town and Si non and Garfunkel canme to town and
all that exciting stuff. And we also own and
operate Cceanway Studi o just down the street
where | net Bob Seger, ny hero, and he said,
you own the finest nusic studio in the world.
| love that. Mt Gwneth Paltrow and Chris

Martin in happier tines.
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| met Paul Sinon and Edie
Brickell, always happy tinmes for them Al
who cone to record in our studios, and we're
just -- and our students sonetines, not always
but sonetinmes we have to keep them away. But
nost of the tine they get to touch those
experiences. And what an incredibly rich
experience they have here at Belnont. So |
could go on and on about that.

"Il point to you a group of
what's going to be the best-behaved and the
nost attractive people in this room And
that's not a sexist statenent, You guys | ook
good too, both wonen and nen. Those are our
pi peli ne students who have the assignnent this
sumrer of saving the industry. W picked nine
of our very, very, very best students who --
and it's a mx of all kinds of skills that
they bring and interests that they bring. And
we tell them-- and we hire them we pay them
They're on the clock.

| shouldn't tal k about being on
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the clock. | nean | have the nost fun job of
all. But they are here to learn from you.
Because at the end of the summer they're to
present their ideas to their sponsors, the
musi ¢ industry here in Nashville that funds
them and so we're really excited that they're
her e.

And they're going to get a rare
opportunity. |I'mso glad they didn't cone and
say we need to buy tickets to fly to
Washi ngton for this. That's good. And,
finally, and I'll make it quick but | notice
there's a few attorneys in the room Bel nont
graduated their first class of the Bel nont Law
School. In a very, very tough tine we started
a |l aw school .

We're having great success. W've
graduated | think about 120 folks. And we
have an intellectual property track, no
surprise, in our law school and find it an
opportunity for people to cone and | earn about

the I aw and preserve the law. So thank you
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all for being here. Thank you for the

opportunity to stand up here and brag about

Belnmont. | can feel ny wife's presence.
She's not here but | still feel it. Thank
you.

M5. CHARLESWORTH: Thank you so

the clock. And please do solve the problens

of the nusic industry. You should be at the

IS opening a study or an investigation into

t he consent decrees.

of you who are interested in that particular
I ssue, and | know there are nmany anong you,
that process is underway. Just to nmake sure
that you do not have one free nonent from

t hi nki ng about these issues. But, you know,
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much, Dr. Fisher. And thank you, students on

table instead of all these other people. Just
a qui ck conmmercial announcenent. For those of

you who haven't heard, the DQJ we just | earned

It's ny understandi ng comments are

due in early August, August 6th. So for those

ot her parts of the governnent will chinme in if
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it looks like there's a break and keep you
busy witing comrents. But obviously a very

I nportant devel opnent, and we're gl ad that
they are taking a | ook at the consent decrees.
You can see their questions | think -- where
can information be found?

On the DQJ web site? kay. So if
you consult their web site you'll see what
they're asking. GCkay. So today our goal is
to focus on the nost critical issues before us
and try to nove the discussion forward if
possi ble. Being ever the optimst, |'m hoping
we can find sonme points of common ground.
There are clearly many points of disagreenent,
but there may be areas where conprom se is
possi bl e, where we can think about tradeoffs
that m ght benefit both users of nusic and the
creators and the internmediaries in this sector
and see if we can think creatively about sone
sol utions.

The problens are many, they're

I nterconnected. This is based on reading the
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14 comments. There are econom c issues about
rates and then there are admi nistrative issues
about licensing, and I think the two often get
ki nd of tangled up together. But | |ook
forward to the discussion. W have -- we call
this a roundtable, but we actually have a
rectangul ar table and the reason we set it up
this way is so that you actually really can
try and engage with each other a little bit.
Because that's what | find nost useful about

t he roundt abl es.

It's not so nmuch restating things
that you said in the comments but trying to
sort of join the issues or flesh out sone of
the issues and really nmake us aware of your
key concerns. So | look forward to a very
lively discussion. |If the people sitting
around the table could just turn their
placards a little bit toward the front so
can see them yeah, okay, when I'msitting
t here.

And | think we're going to use the
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systemthat we've been using recently. If you

want to speak, just turn your table tent up

and we'll see that you have it up, and then
we'll call on you hopefully in order but, you
know, we'll try and get the remarks, al
remarks in. |If you could limt your comments

to a couple mnutes, we have a |lot to cover
and obviously quite a bit of interest and a
nunber of participants.

W will be -- we have eight or
excuse ne, four sessions today and we'll be
taki ng breaks in between and a | unch break,
obviously, after a couple of them So it wll
be a long and I think very engagi ng day. And
t hank you again for joining us. So w thout
further ado, I'mgoing to sit down and we'l|l
start the first session.

Session 1 - Current Licensing Landscape

M5. CHARLESWORTH: Okay. So if
everyone could just go around and introduce
t hensel ves and explain their affiliation for

the record, that would be hel pful.
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MR, JOHNSON:  George Johnson

|'ve been in Nashville about 16 years.
Singer, songwiter, and | record ny own stuff
and have ny own publishing. |'mjust
Interested fromthat standpoint - sound
recordi ng publishing and songwiting.

MR, OXENFORD: David Oxenford from
W ki nson Bar ker Knauer law firmin
Washi ngton, D.C. |'mhere on behalf of
several state broadcast associations who
represent the interest of broadcasters in
their states and nationally on all sorts of
I ssues including copyright issues.

M5. SCHAFFER: |'mBrittany
Schaffer, I'"'man attorney with Loeb & Loeb
here in Nashville. W are here to represent
the interests of the NWMPA and ot her
I ndependent nusic publishers in Nashville and
out si de of Nashville as well.

MR, SELLWOCD: Good norning. W
name is Scott Sellwood. |'mthe head of nusic

publ i shing at YouTube for the Arericas. MW
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focus is licensing, nusic publishing for
YouTube's nusic products. Prior to that | was
the general counsel for a New York-based nusic
i censing conpany called Rightsflow that's
sole job was to license nusic publishing and
pay songwiters. And prior to that | was a
touring nusician, had the opportunity to tour
the United States, Canada, and Europe several
times over. So have an artist side as well.

MR, MARKS: |'m Steven Marks.
Head of digital business and general counsel
for the Recording Industry Association of
Anmerica, representing RIAA and its nenbers.

MR, KNIFE: Lee Knife, I'mthe
executive director of Digital Mdia
Associ ation. W represent consuner-facing
digital nmedia conpanies |ike YouTube, Google,
I Tunes and those types of entities.

MR, KIMES: |'m Royal Wade Kines.
["'ma touring artist, and I own a record
| abel , Wonder nent Records, and two publishing

conpanies, BM ASCAP witer. And fromthe
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| ooks of things, |I'mthe |ast cowboy on the
I OW.

MR HERBISON: |'m Bart Herbison,
executive director of the Nashville
Songwiters Association. W have a 165
chapters and the advisory group of songwiters
called the California Songwiters Association

MR, EARLS.: |I'mKent Earls. I'm
the head of Universal Misic Publishing G oup
here in Nashville. |'ve been here with them
for 17 years.

MR DRISKILL: I'mMarc Driskill
I'"mthe head of Sea Gayle Miusic here in
Nashvill e and al so the executive director of
t he Associ ation of |ndependent Misic
Publ i shers, the Nashville chapter.

MR COLEMAN. H . M nane is Dan
Col eman, and |'m the managi ng partner of
Modern Wor ks Musi c Publishing, which is an
adm ni strative publisher representing over
30, 000 copyrights with an office in New York

an office here in Nashville, and now in Los
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Angel es. And we have a particular interest in
the perspective of small firns and individual
artists in the nusic publishing community.

MR WALTZ: |I'mReid Waltz. [|'m
I n-house counsel at SESAC, which is a
performng rights organi zation here in the
Uni ted States.

MR. BARKER: |'m John Barker,
presi dent of C earBox Ri ghts, an independent
adm ni stration conpany. But |I'mreally today
representing a new group forned, |PAC
Interested Parties Advanci ng Copyright, which
right nowis nmade up of a little over 50
entities in Nashville, and we're | ooking to
qui ckly spread to L. A. and New York.

M5. CHARLESWORTH: Ckay, great.
And | forgot say, you probably know this, but
your remarks are being recorded and wll be
transcri bed and nmade part of the public record
and avail able on the Copyright Ofice web
site. So hereis -- | thought we'd start off

wth a very broad question, and if we can, if
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everyone can kind of go around or anyone who
wants to comment on this. Tell nme about if
you had to pick one thing that is nost in need
of fixing in this space, what would it be.

What woul d your first priority be. | guess
starting wth M. Johnson and then goi ng
around for anyone who wants to conment.

MR, JOHNSON:  Well, obviously the
consent decree. But if that's working out and
iIt's going to happen this year, that woul d be
great. To ne, | think the price fixing of the
Copyright Royalty Board and the rate courts
and setting them at nano-royalties for streans
or even pennies for mechanicals. | think that
price fixing causes the problemin the | ow
rate that we have now.

M5. CHARLESWORTH: By price fixing
you nean just the rate setting process.

MR JOHNSON:. Setting the rates,
you know, below market rates but they're
really bel ow market rates. But just them

setting themand not letting the free narket,
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the individual price points set the rate is
the probl em

M5. CHARLESWORTH. Okay. Wo --
turn your cards up if you want to conment.

M5. SCHAFFER: The biggest issue
that we see is the licensing rates and the
conplicated licensing structures that have
been created with Section 115 attached to our
license. And we feel strongly that, just as
Marybeth Peters said 10 years ago, that it
shoul d be repeal ed and that we shoul d have a
free market |icensing systemfor nechani cal
rights.

M5. CHARLESWORTH. Okay. M.
Sel | wood?

MR, SELLWOOD: There's one thing
we've noticed that | think is the biggest
challenge is the availability of ownership
i nformati on about who owns copyrights. It's
I npossi ble to value |icenses when we don't
know what is being licensed. It's inpossible

for us to manage our risk when we don't
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under stand what our |icenses cover. And so
for us | think it's crucial that out of this
process we establish sone way to create sone
type of registry or sone process by which we
can under stand who owns what copyrights and
what copyrights are covered by which |icenses,
no matter which right or side of the

copyright, musical copyright we're talking

about .

M5. CHARLESWORTH: Ckay. M.
Mar ks?

MR, MARKS: First of all, thanks
for having us all here. | think this is an

I nportant discussion to have at a very
critical time in the industry. And on behalf
of RI AA and our nenbers we're really | ooking
forward to this conversation and the ones that
foll ow and hoping to find, you know, areas of
consensus, as you pointed out, to address the
many problens. Sticking with the thene so far
on nusical works, | guess the way | would

frame it is, you know, the world is changi ng.
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You know, if you | ook back 20 years ago or 30
years ago or even 15 years ago the | abel
acquired all the rights that were necessary to
put out a finished product. After working
wth an artist, that product usually resulted
in a disk and sone liner notes. And, you
know, nmuch |ike a novie studio would do in
getting the rights necessary to put out a film
and then create the filmand market it and
everything else, it would make the film

avail able and distribute it too so that
consuners could get it fromthe outlets.

Today things are nmuch nore conplicated. The
rel eases thenselves are nore conplicated. W
were trying actually to conme up with sone kind
of way to describe rel eases today, and | think
we used the term nodern nusic release in our
comrents but that's by no neans -- there m ght
be a much better way to describe it. But, you
know, these releases are not just a disk wth,
you know, some liner notes. They're nultiple

physi cal disks, they're nultiple digital
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formats. You know, we now have 17 rate
categories for nechani cals whereas, you know,
10 years ago we only had two. Everything
today in ternms of the way consuners consune
musi ¢ i ncludes a screen of sonme sort. \WWether
they're looking at lyrics or a video or
sonething static, they're looking at it on a
device that's not just com ng through speakers
in stereo like it was many years ago but with
a screen, and therefore video is a very

I nportant part. One of our nenbers just

rel eased a very successful album and had to
obtain for that al bum 1481 licenses for the
rel ease of the three physical products, the 92
di gital products, the 27 songs across the 51
songwiters. There were 89 shares. There was
even a share that represented 1.5 percent
Interest in a song, and there were two
publishers for that. So you had -- you know,
the notion that you need to release -- have to
get 1500 |licenses today. |It's just a nuch

nore conplicated world as a result of al
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t hose products than it was years ago. And
that conplication | think is conpounded by the
fact that things are noving at a nuch qui cker
rate. So whereas there nay have been tine to
ki nd of sort out sone of the conplexities wth
regard to the licensing years ago as you nove
maybe fromformat to format or if you had, you
know, a release that had a | ot of different
songwiters, today you have digital nusic
services like, you know, all of Lee's nenbers
that are engaging in sonething of an iterative
process of inproving on services, comng up

wi th new services. And two weeks from now
there mght be a conpletely new service that
we know not hi ng about. And the current

i censing system for nusical works is just not
very flexible or ninble right now to handl e
that. And so those things conbined and the
fact that the digital nusic services

t hensel ves, you need to get licenses in
addition to the record conpani es for sone of

t hese uses just make things nmuch nore
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difficult. W set forth a proposal, | can
wait in terns of going through that proposal

| ater 26 on so others can speak. But | just
want to say that we had three kind of
overarching objectives for that proposal, and
we don't -- we're very clear in our comments,
we don't pretend to have all the answers. You
know, we view this as an open-ended di scussi on
and figure this out all together. But we

t hought that objective nunber one shoul d be

t hat publishers and songwiters should be
getting market rates. \What's happening at the
rate court especially, you know, needs to be
addressed. And so whatever systens shoul d
devel op shoul d be based on market rates.
Second, there needs to be, because of all the
reasons that we were just going through, nore
aggregation of rights in the nusic work field.
ASCAP and BM and SESAC have done a wonder f ul

j ob providing blanket |icenses, aggregating
rights, making things nore efficient. W need

to do that in the 115 area too for the reasons
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I was just going through. And last we need to
address all of the products that are today's
nodern nusic rel ease. Because having one
system for, you know, audio and one for video,
just to pick one exanple, doesn't nmake a | ot
of sense when you need to get sonething out to
consuners all at once in a variety of
different ways to neet consuner choice. So
"Il hold off on going through the specifics
of what we proposed for later so others can
speak.

M5. CHARLESWORTH: Okay. Thank
you, M. Marks. M. Knife.

MR, KNI FE: Just kind of not
really building on but just anplifying what
M. Sellwod and what M. Marks just said,
| think probably the biggest problemis -- and
goi ng up anot her thousand feet there, is the
striation, the different types of |icenses
that we had. When you | ook at the Copyri ght
Act as it exists nowin 2014 it's obviously

this kind of cobbl ed-together set of different
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licenses, different rates, different rights
that are applicabl e dependi ng on what type of
nmedi a you' re using, whether or not it's a
song, it's a recording, it's being broadcast
over analog, it's being broadcast digitally,
as M. Marks said, whether it's got a video
conponent attached to it or not. But that to
me is probably the single biggest problemis
that the licensing | andscape that we have is
conpletely striated and there is no single way
to navigate your way through it. And probably
the biggest thing that we could do or the
best, nost beneficial thing we could nove
towards is sonething that M. Marks was
tal ki ng about, which is sone kind of unified
licensing. And as M. Sellwod said, sone
type of data base where we could know what al
of the rights were that were attendant to a
particul ar nusical work and be able to |icense
all of the potential uses and potenti al
exploitations that 29 would be best for

songwiters, best for their agents, best for
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consuners, and best for services that are
trying to serve both of them

M5. CHARLESWORTH: Okay. Thank
you. M. Herbison.

MR, HERBI SON: | would agree with
the two previous panelists. There are so nany
uses of nusic on so many platforns in the
digital era. But there's one we really need
to point out, and | think if |I took this
placard and made it a little rounder it m ght
| ook I'ike a player piano roll. So the nunber
one concern for us is fairness and a | evel
playing field and a market. So we --
Songwiters' Equity Act as a good start but we
need to really consider elimnating the
conpul sory license and either elimnating or
radically altering the consent decrees. |It's
way past tine.

M5. CHARLESWORTH: Okay. Thank
you. M. Earls.

MR, EARLS: Thank you. And |

wanted to | et everybody know that |I'm not here

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 31

presenting a reconciled universal music group
opi nion or position, and | certainly don't
want to do that today. But |I'mparticipating
in a publisher capacity and because of the

i nportance of this work, and | appreciate you
guys being here. And going on with Bart and
Brittany and ot her people have said the
inportant thing is either phasing out over
time Section 115 or definitely inproving it
dramatically wth several things that we can
get into later.

M5. CHARLESWORTH: Okay. M.
Driscoll.

MR, DRISKILL: At this point it's
just kind of reiterating, but | think the
point that it is a conplex system it doesn't
nmake sense anynore, but the system seens to
have been set up to where the nusical work
gets penalized for the conplicated system
And that doesn't make any sense. No ot her
rights have the rate setting, have the

conpul sory license, and it just doesn't make
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sense that the nmusical work is the one that is
di scri m nat ed agai nst because of the
conplicated licensing system Let's nake it
easy, let's make it fair.

M5. CHARLESWORTH: Okay. Thank
you. | gquess M. Barker. Oh, |I'msorry.

M. Col eman.

MR, COLEMAN:. Thanks. W feel
strongly that the collective right societies
have a special mandate that's been sanctioned
for many decades by Congress and the Suprene
Court, and that can serve a special role in
reconciling all of the coments that were nade
prior. Transparency of data, the efficiency
of rights licensing, and nost inportant from
nmy perspective as a representative of
I ndi vi dual conposers and artists is the fair
di stribution of paynents to them The rights
of large firns are different than the rights
of individual creators, and | believe that
Congress shoul d expand t he nmandat e of

collective rights societies in the nodel of
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Europe, in fact, as quasi-public cartels. And
that will be a big step in the inprovenent of
licensing in the country.

M5. CHARLESWORTH: Ckay. And now
M. Barker.

MR, BARKER: Thank you. You know,
we've heard a | ot already of issues that are
com ng up, sone nore specific than others. |
think what we ook at is as a general idea --
we're hearing about a ot of things. There's
a quote that says for every thousand peopl e
hacki ng at the | eaves there's one hacking at
the root. The root of the problemto ne for
song owners is the license process and the
rates. Section 115 we think right now
addresses both of those in an incorrect way
sinply in that the process is not as fair as
ot her processes that other rights owners can
use, and the rates are limted. So | think
| PAC s position is as independent publishers
and interested parties, which we would line up

wth a |ot of the opinions around the table,
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iIs let's just sinply address the process
systemfor licensing, a sinplified systemthat
iIs clear. It may not be easy but it should be
clear, and there's a difference between the
two. So if we can figure out what that is,
and | wsh | knew what that answer was, a

cl ear and concise |licensing process, and then
one in which rates can truly be fair narket
value and not limted like the rates are now.

M5. CHARLESWORTH: Okay. Thank
you. M. Oxenford.

MR OXENFORD: | just didn't want
you to think that broadcasters had no problens
wi th any of the |icensing.

M5. CHARLESWORTH: Broadcasters
are known to speak up fromtine to tine, so.

MR OXENFORD: And | don't want to

take the position that's contrary to, for

I nstance, ny next-door nei ghbor here, M
.Johnson, to say that the -- everything that
the Copyright Royalty Board does is -- should

be thrown out entirely. Because | think
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broadcasters believe in sinplicity, |like the
RIAA, and Steve and |, | think we're always
amazed when we're on the same side of issues
on these sorts of roundtables. W believe in
sinplicity too. W believe in collective

i censi ng where necessary to address

mar ket pl ace i nequalities. W're concerned
about what's happening on the public
performance side, with sone concerns about
ASCAP, BM, and SESAC not being available to
represent the entire universe of publishers in
the public performance side. W are concerned
about the rates being too high on the 114
l'icenses for stream ng. But, you know,
generally | think broadcasters with m nor

t weaks, you know, have a systemthat is
relatively well-working for them W don't
have the issues for the nost part on the 115
si de where there does, obviously | think
around the table, seemto be lots of
controversy. So these other issues wll be

ones |'msure we'll be discussing during the
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rest of the next two days.

M5. CHARLESWORTH: Okay. Thank
you. Okay. So | have a question. For those
who are interested in phasing out the 115
license entirely, and we received -- | nean
sonme have commented this norning and obviously
there are witten comments to that effect.

And assumng, let's assune it just went away
-- let's do a hypothetical, it's gone
tonmorrow. GCkay? | think a |ot of coments
suggested that major, |arger conpanies could
engage in direct licensing activities. How do
we address the issue of the thousands of

smal ler entities and self-represented creators
and so forth who rely, say, on maybe today
Harry Fox or other internediaries for sort of
a collective licensing framework? | nean how
woul d t hese conpanies get |icenses in that
system get full coverage, assum ng they want
to use the full -- you know, the 30 mllion
wor ks that are currently out there in the

worl d? Ms. Schaffer. A brave soul is going
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to answer ny question.

M5. SCHAFFER | think sone of
this gets back to what John was sayi ng about
getting at the root of the problem And the
current 115 licensing structure was set up in
1909 to avoid a nonopoly of the Aeolian
Conpany. And the marketpl ace has never had an
opportunity to create these collective
societies or to really come up with efficient
licensing schenes. And | think if you add in
with that the consent decrees that ASCAP, BM
and SESAC are under, it's created an
envi ronnment that has placed a | ot of
constraints on nusic publishers and has
created an environnment that has nmade it
difficult for us to figure out how do we work
wi thin the confines of Section 115 and the
consent decrees and everything that kind of
comes within that culture. And if we can take
out the governnent price controls and the rate
setting actions, | think what you will see is

a marketplace that very nmuch does want their
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wor ks to be used and wants to nmake it easy and
efficient. And | think a lot of the concerns
that Scott and Steven have made about maki ng
things efficient are things that we recogni zes
and we want to have happen. W would like to
see, you know, a database where we know the
rights just |like they know who we need rights
from Because frequently as publishers we're
pl aced in the exact sane position where we
want sonething |icensed and, you know, we
would also like to find the other party to
that license. And | think what you'll see
happen if 115 is elimnated and we end up wth
a free market systemis that you'll see
col l ective license agencies evolve. W

al ready have Harry Fox, which represents, you
know, the vast majority of publishers when it
conmes to granting these nechanical |icenses,
despite the conpul sory license. And | think
you' Il see additional conpanies start to
develop in that way. | think you will also

see a lot of collaborative licensing that wll
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cone about with -- and maybe al so address the
concerns wth granting, you know, lyric video
rights and other rights that cone wth that
mechani cal |icense. But what | don't
understand is why we want to put a band-aid on
the current licensing structure that we have.
And say, okay, right now the rights that we
have are -- or the issues that we have are we
need -- these are lyric video licenses and we
need |licenses for nusic videos and things |ike
that. Well, I"'msure Scott would be the first
to admt that Google is constantly trying to
devel op new t echnol ogi es and change t he way
that we see -- that we engage in nusic and
that we share nusic with each other. And |
think what we do is if we keep a |licensing
systemin place that is structured around
current technology, all we're asking for is to
keep ourselves |l ocked in the sane structure
for another 105 years. And it's taken us this
long to realize that the systemis broken

let's try to fix it. Wen technology is
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changi ng faster and faster, why don't we | eave
it as there's a reproduction right, let the
musi ¢ publishers collectively figure out how
do we nake licensing efficient. And that way
as new technol ogi es develop it's nuch easier
for private parties to enter into negotiations
to address the new technologies than it is to
wait 105 years for Congress to reformthe
Copyright Act. | nean it just doesn't nake
sense to ne why we would be trying to limt
ourselves to the current technol ogies. Let
the music publishers have the chance that
t hey' ve never been given, which is to forma
col l ective society where they can |icense
these works. | 40 don't think there's a
singl e nusic publisher or adm nistrator around
this table that doesn't want efficiency, that
doesn't want as nuch noney comng in as
possi ble. But we've never been given the
opportunity to make that system happen.

M5. CHARLESWORTH: (Okay, just a

quick -- I'"'msorry. | know there are others
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waiting but | want to just enter a specific
guestion for you in light of that view The
guestion is let's assune, you know, publishers
were given that opportunity and they got
together and forned a new coll ective society
or the right -- you know, maybe the PRGCs
mandate w || be broadened. But does that

still require any kind of governnent

regul ation in your view? There are nany
comments who --

M5. SCHAFFER:  Sure.

M5. CHARLESWORTH: There are many
comment ators who believe that that still would
be a necessary ingredient, so that's why |'m
aski ng.

M5. SCHAFFER: The position of the
NMPA and ny personal viewis that we're better
to limt governnent involvenent as nuch as
possible, and to allow the free nmarket to
create sone societies. At the same tine | do
recogni ze that there are those who are

interested in sone type of m nimal gover nnent
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oversi ght whether it is a nunber of designated
agents that would be able to engage in the
col lective licensing or whatever the case --
what ever, you know, extent we choose to have
governnent invol venent, even |ooking at anti -
trust issues. Now, on the anti-trust issues
to nme that's not sonething that the Copyright
Ofice is doing. That's a Justice Departnent
issue. So | think we try to keep it out as
much as possible, but if we get to that step
where we're tal king about do we have

gover nnent oversight or do we not have

gover nnent oversight, then we've nade huge
progress in this discussion. Because | think
that's sonet hi ng anongst publishers that we
can start to discuss anongst ourself as to
what we think would be nost efficient in this
process. | think that that question is a
little premature until we get to the step
where we've all agreed and cone to the
conclusion that 115 should be elim nat ed.

M5. CHARLESWORTH: Ckay. Thank
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you, Ms. Schaffer. I'msorry to pick on you
alittle bit, but | was curious for your
views. M. Mrks | guess, just going around.
MR MARKS: | want to go back to
one of the points that was nmade earlier about
rights versus rates. Because | agree they
sonetines get very confused or thrown
together. And this is where | would like to
throw out at least the idea we threw out in
our comments. Because what we tried to do,
and as | was saying before about our
obj ectives, was to ensure that there was
mar ket value flowng to songwiters and
publ i shers. But not at the expense of doing
away wth what | think many people around the
tabl e have recognized is a very good thing
right now in musical work licensing, which is
the aggregation of rights. And we see that on
the ASCAP and BM side in the transparency
I ssues and the distribution issues that exist
there that enure to the benefit of

songwiters, for exanple. And so what we
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tried to do was to take these things together
and see what we can cone up with with all of
them and here's what we cane up with. W
would elimnate the rate court and the CRB
conpletely, so for songwiters and publishers,
at least as it relates to, you know, the
consuner uses of sound recordings. |If there
were ot her uses that songwiters and
publ i shers wanted to keep under those, that
woul d be up to them but we would say do away
wth them That way you don't have any of
these issues of a rate court or a CRB
potentially suppressing what woul d ot herw se
be fair market rates. But at the sane tine
provide a blanket license for all of the
rights for the kinds of uses that are needed.
And this is where 44 | part conpany with the
| ast comments. Because | think if you
elimnate 115 it nakes things nore chaoti c,
not |less chaotic. You're retaining the

conpl exities of work-by-work, right-by-right,

use-by-use licenses that | ead to sonebody
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needi ng 1500 |licenses to get a rel ease out.
Whereas if you have a bl anket |icense that
aggregates the rights in a way that stil
ensures a market value for songwiters and
publ i shers, you know, it helps wth the ease
of licensing and you still have the market
rates. And we would say you woul d achi eve
that market rate by having a free narket
negoti ati on between songwiters and publishers
on the one hand and sound recordi ng copyri ght
wth owners on the other as to a percentage of
what the sound recordi ng copyright owner gets.
Very simlar to the way things work in other

I ndustries for all other copyrights where you
have one that's -- one conpany that's putting
together the finished product, delivering that
to consuners. You don't have, for exanple,
Netflix negotiating wth the screenplay witer
for a novie. The novie conpany has all the
rights, whatever deal is cut between -- in the
free market between the screenplay witer and

the novie is kind of incorporated into that,
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and that's delivered out to the market to

t hese conpani es and others so that consuners
can enjoy the product. And we think there are
a nunber of advantages to this. You've got
the market rates, as nentioned. Mre consuner
choi ce because it's easier for conpanies to
get to market. There's going to be nore
revenue for both services and creators, we
think. Because the current system where -- |
mean you've got this fragnentation of rights.
There's been a cottage industry of services
that's devel oped to hel p conpani es actually
clear the rights. That's sapping, you know,
revenue, potential profit for those conpanies,
potential additional revenues for creators.

| mean | don't know how nuch any given service
has to pay for that. It mght be 2 percent,

it mght be 5 percent of their revenues. But
that's neani ngful noney that could be going to
invest in their services for their profit and
for the creators. The viability of the PRGCs

gi ven what's happening right now with the
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potential w thdrawal we think our proposal
woul d address in ensuring that ASCAP and BM
continue to play a vital part. So -- and |
guess the last thing I would just nention is
there's nothing today or for the past 10 or
however nmany years that has stopped publishers
or anybody operating as rights owners under
115 from putting together the kinds of
collectives that Ms. Schaffer was just

tal king about. So you don't have to elimnate
115. You know, those designated agents, those
col l ectives, they could' ve been created, but

t hey haven't been. And given where we are and
the tinme where things are noving very quickly
I n the nusic marketplace, we think having an
aggregated bl anket |icense but ensuring narket
rates is the way to go.

M5. CHARLESWORTH: Ckay. And

we'll have a |l ot of opportunity later onto
sort of flesh out sonme of the -- further your
concept. |I'mlooking at ny watch, | want to

make sure everyone can get their two cents in.
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M. Knife, you're -- | just want to go around
qui ckly and then I have one final question |I'd
like to -- it's already about -- you know, we
may run a few m nutes over, but.

MR KNIFE: 1'Il try to be brief.
| want to start out by saying | think it's
very difficult to talk about these concepts,
you know, the way we have the agenda set up
today. You know, when you tal k about
sonething |i ke, oh, should the 115 conpul sory
license be elimnated, it's very difficult to
tal k about that in a vacuum w t hout t hinking
about that inpact on all other types of nusic
i censing and the market place in general and
rates and ternms and how it goes. But | think
-- and I'd be interested to hear what the
songwiter representatives here think of this.
| think the idea of sonme type of -- kind of
what Steve was saying. | think the idea of
sone type of collective |licensing, whether or
not that's actually conpul sory or blanket or

whether i1t's statutorily set or it's
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voluntarily set, | think that a bl anket
license, a collective license has to happen.
And | think there's a problemin talking
about, say, in today's day and age | ust

el imnating Section 115 whereas Steve pointed
out there's always existed the possibility for
musi ¢ publishers, both large and small, to
collectivize, to try to build efficiency into
their own |licensing regines. But HFA seens to
be the only entity that's doi ng that today,
and they're the only ones that have been doing
it for, | don't know, whatever it is, 50 or 75
years now. And so | think if you're going to
tal k about noving away fromthe 115 conpul sory
license specifically, that has to be, that
woul d have to be replaced by sone type of
collective licensing regine. Going back to
the point that you originally asked about,

whi ch is what happens to the small individual
songwiter. Again |'d be interested to hear
fromthe songwiter representatives here

whet her or not individual songwiters are
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truly upset about the rates and the rate
setting process and the |icensing process
versus the ability to literally not |icense
their works.

M5. CHARLESWORTH: Okay. M.

Ki mes.

MR KIMES: |'ll answer that. W
are upset, and that's why we're all here
today. This is the first year that | can
remenber that the general public has actually
addressed what is going on with the nusic
I ndustry. Because they ignore copyrights.
The 115 is elimnating itself. Nobody else is
-- we're not backing it, we're not backing our
own industry. That's a general bl anket of
everything fromeverybody said here. Yeah,
we're upset. Wen | can | ook down off of a
two-story building and see a songwiter get
out of his truck and he's barely got enough
noney to get there and wite that song that
day, sonething's bad wong and we've got to

fix it. W can spit out all the fancy words
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we want to but we got a big old problem As
the general public has cone to that, surely to
goodness today we'll fix this, and | know
that's why we're all here. Yeah, the rates
are toolow | nmean if you had to elimnate
sonething to get themup, doit. W got to do
sonething. |If we don't, we're going to have
medi ocre nusic, nediocre witers. Anybody can
write one, anybody can record one. They're
doing it right now on their couch with a

| aptop. And what kind of gets to the point,
we're getting to -- it's like pouring Kool-aid
in the ocean. If the nusic's no good, the
people are not going to buy it they don't want
to hear it. And why would they buy it if it's
not real good, and it's not real good because
we're not supporting our witers. Wen | --

| was a top songwiter inthis tow for a
while until | started recording at \Warner
Brothers. And | feel that once you take that
step, you know, you just let that go sone to

record | can tell you that we had nore
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songwiters then than we do now. W had great
songwiters. And a |ot of those guys have
left towmmn. And all | can say is yes, we are
upset and we got to fix it.

M5. CHARLESWORTH:  Okay.

MR, HERBI SON:  Short answer for
you. | think the marketplace can figure that
out. | think there's reasons the publishers
haven't done that. W' ve been frozen by
Section 115 Reform Act and | ooki ng at consent
decrees, but that's a long invol ved di scussion
for later. There are sonme points | want to
make on behal f of songwiters on this topic.
Dependi ng on what Congress does and how future
i censing collection agencies are incarnated,
Inportant to us i s representation on the
boards of the governing bodies of those
organi zations. Fair dispute resolution bodies
wth songwiter and a majority songwiter
representation. | think we need to be careful
about allow ng people that want to get into

that business to be able to conpete with those
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with | arger market shares. And we need true
transparency fromthe bottom down and fromthe
top up. Those are inportant to Anmerican
songwiters, those issues.

M5. CHARLESWORTH: Okay. M.

Col eman?

MR COLEMAN. | want to say that |
bel i eve that conpul sory |icensing and consent
decrees are reasonable restraints on copyright
nmonopolies, and that | respectfully disagree
with the NWPA position. | believe that the
gover nnent shoul d preserve a conpul sory
license 53 for reproduction. But that when we
tal k about fair market rates in the context of
| arge firns and bl anket |icensing for |arge
firms, it nmeans sonething very different than
bl anket |icensing froma collective copyright
society. Wen a large firmtakes in a bl anket
license they're | everagi ng the nost val uabl e
copyrights they have to take in a |lot of cash
flow. And how they pay out that cash flow to

I ndi vi dual songwiters is a matter of
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contract. Wiy we need governnent intervention
and strengthening of copyright collectives is
a distribution systemfor songwiters that
al l ons bl anket licensing but that also has a
much nore transparent and nuch nore pro
conposer nethod of distribution that's not
bound by recording contracts and nusic
publ i shing contracts.

M5. CHARLESWORTH: Okay. M.

Wal tz?

MR WALTZ: | just wanted to point
out -- ny comments aren't specific with
respect to Section 115, but SESAC has never
been under a consent decree. However, we do
believe that the consent decree has the effect
of suppressing the value of the public
performance, and in turn suppresses the val ue
of copyright. And so obviously -- and we're
very, you know, pro free market solutions to
these issues. And we believe that given the
chance the free market will determ ne those.

M5. CHARLESWORTH: Ckay. M.
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Bar ker ?

MR. BARKER: Ms. Charlesworth,
you started off by saying if 115 was repeal ed
tonorrow what would that ook like. | think
M. Marks said it would be chaotic, which I
agree with, because | think it would. | think
though the elimnation of 115, as Ms.

Schaffer said, is ultimtely where we shoul d
go. And if we approach that nore as a sunset
type situation of a period over tine, then
like M. Herbison said, we'd figure it out.
We'd get there fromhere. W'd figure out
what to do. | think -- you know, what |'m
hearing and it seens |ike what the industry
has done is we are so ranped up in trying to
get additional inconme from new services and
fromnew types of services that the industry
as a whole is trying to figure out a way to
sinplify licenses for those services in lieu
of protecting the original rights that the
Constitution gave the copyright holders, which

Is to have exclusive rights to those works.
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So we want to protect those. | think getting
rid of 115 wll help protect that because it
will then give us the ability for nore fair
mar ket negotiations. So | think if we | ook at
sunsetting the 115 and say our prinmary goals
are to cone up with a sinple license -- or a
clear license system one that will allow
services to survive. That may not allow them
exclusive rights on blanket |icenses of 30,000
wor ks at one tine, because there could be
certain owners who choose to not have their
wor ks on a certain service, and those owners
shoul d have that right, in ny opinion. Yet if
we keep in mnd we want to nmake the |icensing
| andscape nore clear as well as nake the
i censing | andscape avail abl e for copyright
hol ders to always fairly negotiate their
rates, and wth a period of tinme marked to get
there, | think we could get there.

M5. CHARLESWORTH: Ckay. And now
we have just a couple nore mnutes. |'m going

to run over a speed round, which is of your
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view -- oh, M. Johnson. I|I'msorry, | mssed
you. Well, you can be first on the speed
round. |If you had to pick sonething that's

wor ki ng the best today, okay, the best part of
the system just in a sentence or two, what
woul d that be? If anything. |If you have a
part of the systemthat you think is
functioning well.

MR JOHNSON: Honestly, | don't
think there's a part of it that is functioning
well. | think the good thing about it is it
shows collectivismnever really works. | nean
It can work in sone situations, and it's great
for group effort and all that. But
coll ectivism al ways ends bad and especially
econom c collectivism And | think what we're
seeing is just that, just |ike a conet
entering the atnosphere, just the whole system
breaki ng apart, and the free nmarket rearing
its "ugly head" and taking over. And to
answer your question before about what if you

got rid of 115 tonorrow, | think that when you
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| ook at Universal Publishing and Sony
Publ i shi ng and nmaj or publishers being 100
percent out of BM this year as of January
1st, that's incredible. That's historic. And
what do they do, these publishers? Well, they
can't negotiate for their songwiters, and
that's why they got out because of the consent
decree. But within this w ndow of January or
so they all nmade deals or at |east sone nade
deals with the streanmers |i ke Pandora and
Spotify and others. So that's the free narket
taking over. And | think that it woul dn't
matter if there was a 115 or 114, Because

Uni versal and Sony Publishing, they have these
huge catal ogs. And they're going to negotiate
what they want for their sound recordi ng and
what they want for the underlying conposition.
And so | think that part of nme does want to
get rid of 115. It's sonmething | have to
study a little nore. But when you | ook at the
termnmechanical, it's a great term and maybe

served us well, but maybe it is outdated. And
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when | ook at it there is a sound recording
and there is a conposition. And if you | ook
at the rate courts and the CRB, the hearings
and all that, everybody's arguing over what
the definition of nechanical is or what the
definition of performance is. And you spent
all this tinme arguing that, and really it's
just a sound recording and a conposition. |
think that those are the two underlying
copyrights, whether you have 115 or not. And
that's what Universal and the big guys are
going to negotiate with anyway. And Pandora
and these other groups do not want to pay for
songs or pay for a rate that Universal and the
big guys think is acceptable. And they don't
get the songs, and then Pandora goes out of
busi ness, that's fine. They're one conpany.
One conpany taking mllions of songwiters'
songs. And you think of all the tax revenues
that are gone because of these big conpanies,
one or two, they don't pay any taxes. So |

just think that in a way it really woul dn't
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matter but I'd like to -- | just think that

Uni versal and even i ndependents like ne, we're
going to do what we want to do. And sone
people want to be in a collective |license,
that's great. But | think we should have a
bal ance of both. And that's it.

M5. CHARLESWORTH: Okay. | stand
corrected a little bit, I msread ny watch.
| didn't have ny glasses on. So we have a
little bit nore tine. But |I'm/looking for
nodel s of things that are working well today,
i f anything. M. Schaffer.

MS. SCHAFFER: Just to | guess
ki nd of conbi ne your |ast question and the
original way that you phrased it in terns of
what is sonething that -- a type of |icensing
structure that's working well. | think the
synchroni zati on market is a perfect exanple.
There's parity of power and not --
synchroni zation |licenses are generally divided
in ternms of income 50/50 between sound

recordi ng and the nusical conposition. And
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even when we get down to smaller uses, and
we're not tal king about commercials or
television uses, | think a great exanple would
be of the settlenent agreenent that YouTube
and Google entered into with approximately
3,000 nusic publishers where -- is it a
perfect arrangenent? |'m sure there are those
who wll say it's not perfect. But | think
it's a wonderful exanple of how licensing in
the synchroni zati on market has resulted in an
outcone where -- | think even Googl e thenself
said it's a wwn-win-win. Google and YouTube
were able to put up user-generated content

w th nusical conpositions. Copyright owners
wer e conpensated based on the incone fromthe
advertising that's comng in. And YouTube
users get to enjoy watching YouTube vi deos,
and | wll include nyself anongst them |'m
glad that there's a system where that works
That's a great nodel exanple for where the
systemis worKking.

M5. CHARLESWORTH: Ckay. And next
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M. Sellwod, maybe you have sone further
t houghts on the YouTube |icense.
MR, SELLWOOD: Not at this point.

I was going to comrent in a different

di rection.

MS. CHARLESWORTH:  Sure.

MR, SELLWOOD: If that's okay.
But | do agree. | do appreciate those

coments from M. Schaffer. Wat | was going
to say is to your question of, speed round,
what is working, the thing that | do think is
really working is that there's a sense anong
all of the stakeholders that we really do need
each other, and that innovation in the digital
musi ¢ space is stabilizing the nmusic industry
not only in the United States but gl obally.
And that we do have to find solutions, and |
feel like that's a really inportant thing for
us all to recognize. There are things that |
think that are part of the existing system
that have really contributed to that, and

depart froma lot of the earlier coments.
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was going to say based on ny days at

Ri ghtsflow | do think that the conpul sory

| i cense under Section 115 is very inportant,
and | do think it works for a couple of
reasons. YouTube doesn't rely on Section 115
for our licensing. W nmay at sone point in
the future but today we don't. So this steps
back a little bit to working with record

| abel s and nusic services and Ri ghtsfl ow where
there wasn't a collective on the publishing
side other than HFA. And record | abels and
musi c services as well as small creators and
artists that need a nmechanical |icenses cane
toget her and hired Ri ghtsfl ow where we coul d
license for themall at once and send one

i cense request to a publisher on behal f of

t housands and t housands of artists and | abel s.
The publisher could respond to one |license
request at scale, get one report, and the
systemthere really worked. W would not be
able to put that systemin place if there

wasn't a set paraneter for what that |icense
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| ooked |i ke under Section 115. And so we were
able to put licenses in place because the
rules were set. | think that's crucial, and

| think w thout that and the set of
paraneters, then it becones very chaotic and
we woul d have to find sone other way to
replace that type of infrastructure. | also
really like the conpul sory |license because it
does establish a one-to-one relationship in
many ways between the |icensor and the

i censee. You know, even if it's just a
notice of intent, it's still one-to-one. | am
i censing works and |I' m sendi ng reports and
|'"mpaying directly to that rights hol der.

And | get concerned with collectives. | like
the idea of collective licensing, but | don't
i ke the struggle for transparency when there
are nore mddl e nen added into the chain of
licensing. So that's always a concern of

m ne. The conpul sory license in general in
the market for Rightsflow, if we relied on it,

it was usually very quickly replaced with an
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arms-1 ength negoti ated nechani cal |icense that
was on nore friendly terns for either party
that worked in the business. And | don't
think wthout the structure of a conpul sory

i cense and wi thout the process and the
paraneters that were defined by it we could
reach those types of agreenents.

M5. CHARLESWORTH: Okay. M.

Ki mes.

MR, KIMES: Thank you. I'mwth
you on that. I'mtotally wwth you. And one
thing is | think that works pretty good is the
aggregators. That works pretty good. For the
smal ler guys it really works pretty good. And
the 115, what | was saying a mnute ago is
that it's not nmuch use if there's not sonebody
over it watching it. You understand what |'m
saying? It's like we have it but you can take
Amazon who can nmeke a deal with all these big
pl ayers and tell the little guy we're just
going to give you whatever we want to give

you. Sonebody's got to watch that. Even if
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you' ve got the 115, sonebody's got to watch
that. And that's what going on right now |
don't know if you all know that or not. You
probably do. But Amazon's cutting a deal
where they're going to have their own stream
their own nusic section, and they can give ne,
because |I'mnot Sony or EM they can give ne
what they want to give ne. So that needs to
be watched. But | do think that's a thing
that works well, the aggregators, and it's
been successful for us and hel ped us a |ot.
But that little problemis still out there.

M5. CHARLESWORTH: Okay. M.
Driskill.

MR, DRISKILL: It's interesting.
| think the sinple fact that all of these
busi nesses want to get into the distribution
of nmusic says that there's trenendous value in
music to the consuner. W've got to line up
the value of nusic to the current system W
just have to. | think that historically

everyone has | ooked at the PRGOs as that's a
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nodel that works, not perfectly but it works,
possi bly the best nodel within Iicensing. You
have three organi zations that you can go to
and generally get blanket |icenses and be

I ndemmi fi ed and covered for everything.

think we have to -- as we ook at this and as
we go through what this may be, | think
there's even the possibility of going further
than what we're tal king about. And | think
M. Marks had nentioned earlier establishing
l'icensing through the record | abels while the
PROs renmain separate. You know, we still have
stream ng that has all the performance rights
included. 1Is there even a reason to go beyond
that and include all of the rights together to
establish sonething else. You know, it

doesn't take a lot to see that a systemthat
provides clarity and -- you know, | do hate to
use the word ease but sonething that makes
this thing a lot nore sinpler for all of us to
operate. W do have common interests. Al of

us around this table have commpn interests,
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and that is the creating of nusic and getting
that nusic to consuners. W've got to figure
out what that is. | think it's the collective
system | don't know that you'll find anybody
that says across the board that's the thing
that's going to cover everything, but it
certainly seens to be a way that gets us to
that place where we can all figure out how to
work withinit. |If you don't have that, if
you do away with 115, if you don't have that,

| don't know how the digital conpanies, |
don't know how anybody really works -- | don't
know how |icensing works. | don't know how
you coul d expect themto go to 300,000 nusic
publ i shers, i ndependent copyright owners and
get licenses. It doesn't nmake sense for them
and it doesn't nake sense for us. So | would
be certainly in favor of nore discussion
around the collective entities, agencies,

what ever they may be considered. Preferably
as a copyright ower, | would like to see that

agency be a not-for-profit. | don't want nore
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noney being taken off the top for the
adm nistration of that. PROs are again a
nodel for that.

M5. CHARLESWORTH: Okay. Thank
you. M. Barker.

MR BARKER: |'Il address a couple
of things and ultimately get to your final
guestion. | think |I just want to address on
115 again why in ny opinion it doesn't work
currently. That hasn't been addressed.

Nunber one, these notices of intent are really
bei ng abused. They're not happeni ng
correctly. As an admnistrator, | see those
every day, and | see that if | challenged many
of them | could legally, and they woul d not
be valid. And the lawis very clear to say if
you don't follow the steps you cannot get one
of these |icenses, period. Another issue with
115, conpul sory licenses, is only one
publ i sher of many may be notified and paid.
That puts ne or ny co-publishers at a great

di sadvantage. Because |I'meither going to
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receive 100 percent and | have to pay it out
to themor |I'mnot going to get anything and
not know about it. And that's a problem
Plus with 115, | get no audit rights. And
there are other things that plague the 115,
but those are sonme of the ones that to ne rise
to the top. M. Schaffer tal ked about the
YouTube license as a good exanpl e, which |
agree with that. She said it's not a perfect
exanple. | would definitely agree with that.
Because in the YouTube |license -- and M.
Sel l wod and | have had these conversations
before. To ne an audit right is incredibly
inportant to ny work. And unless with ny
YouTube license | have an internedi ary person
or party involved in that, | have no such
rights. So there are things that have been
built around 115 or attenpted to be built
around 115 that while there is a | ot of
positive things they're just not working
correctly. | think to answer your question on

what is working, again Ms. Schaffer said
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synchroni zation. | would open that up to say
iIf we think about it, any licenses that have
no governnent regulations are working. The
PRO, perfornmance licenses with consent decrees
Is a regulation. Mechanical |icenses for --
conpul sory licenses for nmechanical uses are
regul ations. Everything outside of that,
print, synchronization or any other kind of
direct licenses seens to be working. Now, is
the process as clear and sinple as it shoul d
be? No, it's not. But again | think if -- |
woul d venture to say if everybody around this
tabl e was asked the question do you agree that
we need -- the follow ng two statenents.
Nunber one, we need a nore clear and efficient
systemfor licensing. W would all say yes.
Wul d we want a systemthat provides fair

mar ket value for all copyright holders, we
woul d al so say yes. 115 has not done that for
us. So in ny opinion let's don't try to
correct sonething that's out there that's been

here for over a century and clearly has not
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wor ked. Because | think the stat rates sone
have cal cul ated woul d be over 40 cents today
as opposed to 2 cents when it first cane into
place. It's obviously not working for the
copyright owers. So if we would agree that
we need a new systemand start with a bl ank

pi ece of paper, we could get very creative and
figure out what that was, given an anount of
time in order to have that systemin place.

M5. CHARLESWORTH: Okay. M.

Mar ks, then M. Knife.

MR, MARKS: Just a couple quick
coments. One, | wanted to just clarify
followwng M. Driskill's comments that our
proposal actually would include performance.
So it wasn't -- it would be --

MR, DRI SKILL: You said earlier
that it -- what you had said was that it would
keep the PROs intact.

MR MARKS: It would keep the PRGCs
I ntact by having thembe able to -- so if a

digital service, they could pay the sound
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recordi ng owner under this -- you know, the
rates that were set, their piece, and then pay
t hrough the PROs or whatever organization --

MR, DRI SKILL: So the packagi ng of
mat eri al s.

MR, MARKS:. Yeah, the -- you know,
the noney that's owed. So it would -- but the
key is to dispense wth this right-by-right
kind of thing where you have one organi zation
doing this right and one that right when nost
of the uses need all of the rights. And so |
just wanted to clarify that it would include
performance there. And, you know, the sync
license, the sync is an interesting thing, but
| don't know whether it works for the kind of
volunme that we're talking about. So it works
today because, you know, it's a relatively
smal | nunber of transactions conpared to the
nunber of transactions that we're talking
about for a new service needing to clear 30
mllion works, you know, to get off the

ground, for exanple. So | agree with you that
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115 doesn't work, which is why we proposed

sonething else, and there seens to be a | ot of
consensus around that fact alone. So anyway,
just a couple of quick conments.

MR KNIFE: Yeah, | was going to
say the sane thing, remarking on what Ms.
Schaffer and what M. Barker had sai d about
the synchronization license. And going back
to sonething that you pointed out before that
I think we're going to have to keep bringing
up to rem nd ourselves that there's a
di stinction between whether a licensing regine
in and of itself works as an adm nistrative
kind of function versus whether or not the
rates that are set, you know, that are applied
toit by any particular entity are attractive.
And those are different ideas. | nmean the
fact of the matter is that the synchronization
i cense process, as M. Marks just pointed
out, on anything larger than a single license
for a single product doesn't work. | haven't

done one in a while but the last tine | did a
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sync license | think nmy request sat at the
musi ¢ publisher for three and a half or four
weeks before they got back to ne. And indeed
t hat process included the nusic publisher
getting back to nme and saying what's the sound
recording going to get, and then I'l| get back
to you on that. That's not an efficient
licensing process. It works on a one-to-one,
as Steve was pointing out, but it doesn't work
when consuners are denmandi ng that services
have, as he pointed out, 30 mllion songs
avai l able at once. So again | understand the
concerns about the rates and the fact that
wthin that licensing structure it's a free
market. But that's a different issue than
whet her or not as a licensing process
admnistratively it's efficient. [It's not
efficient.

MS. SCHAFFER: Can | pose a
guestion nmaybe for --

M5. CHARLESWORTH. |'msorry, just

for the record it's M. Schaf f er.
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M5. SCHAFFER: And this nay be a

guestion for future rounds, and it probably is
kind of we're at the end of this. But ny
guestion to that proposal is, how do you
define a nmarket rate when you have elimnated
the market. And that -- and | don't nean that
for discussion now but naybe for future
rounds, that is the concern, | think.

MR KNIFE: Well, I think we all
have those concerns. W nmay cone out on them
on different sides.

MS. CHARLESWORTH: |'m sorry, one
at atinme. M. Knife, then --

MR MARKS: | just wanted to
hi ghlight it.

MR, KNI FE: Yeah, right, exactly.

MR MARKS:. Possibly to the fact
that --

M5. SCHAFFER: The proposal that
we need to create market rates for nusical
sound recording or, I'msorry, for nusica

conpositions, and the idea that that can be
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done t hrough sone type of conpul sory system
where all the rights are bundled. |If you're
taking out the ability to negotiate a rate in
a free market, howis it possible to know what
the market rate would be when there is no

mar ket pl ace for an individual |icense for that
musi cal conposition?

M5. CHARLESWORTH: Ckay. Now, M.
Knife, were you done? Actually | don't --

VO CE: Steve --

M5. CHARLESWORTH: Okay. And so
M. Marks.

MR. MARKS: Yeah. So, and this
gets back to the trying to thread the needle
of finding a way to get a market rate, get out
fromunder this rate court and CRB systemt hat
we have now whil e taking advantage, as | think
nost peopl e have recognized. | think your
comrents before were also recognizing. | nean
YouTube is essentially a bl anket |icense.

[t's -- I"'mnot sure it works because it

started with litigation and, you know, was a
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product of that, and that's not going to work
for every service. But what we thought was
we've heard a | ot recently about -- from
songwiters and publishers saying that the

val uati on between the recording and the
conposition has gotten skewed and using the
rates that were set by the CRB for Pandora,
for exanple, and what the rate court has set
for the nusical work for Pandora as, you know,
even though they're different kinds of rates
but setting all that aside. So, and a desire
to have, you know, a percentage or a ratio
that, you know, better reflects what, you
know, each brings to the table in getting this
final product to the market and | ooking at the
I nvestnments that are nade and everything el se
that you would do in that kind of discussion.
So what we were proposing is you have a

mar ket pl ace di scussi on, no gover nnment

I nvol ved, no Congress involved, we sit down as
an industry and figure out what is that rati o,

what should that be. And then that in and of
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itself is a market discussion, it's out of
everything. And then the percentage is a
percent age of what the sound recording
copyright owners are getting fromthe market.
And so by definition you would be getting a
mar ket rate that is unencunbered by any kind
of governnent regulation or rate courts or
anything else. Admttedly, it's under a
bl anket |icense and not a one-by-one. But fo
the other reasons that, you know, | discussed
earlier and others have di scussed, the one-by
one, right-by-right, use-by-use, fornat-by-
format, share-by-share just doesn't work
today. So it's a way of noving away from 115
and getting out fromunder that but taking
advant age of the benefits and having a
transparency, the audits, you know, a not-for
profit, et cetera, adm nister that once the
ratio is set.

M5. CHARLESWORTH. |'mgoing to
just -- I'msorry, M. Colenman's been waitin

for a while, and then M. Bar ker, and then,

79
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Ms. Schaffer, we can get back to you.

MR, COLEMAN: Thank you. | just
wanted to quickly say, because | wasn't on
record on one topic about what's not working
well in licensing that may not have anot her
spot in the agenda, which is the D gital
M || enni um Copyri ght Act safe harbor
provi sion. That has been the single biggest
di saster for songwiters and small publishers
inthat it is -- it has done away wth the
concept of contributory infringenent and
vicarious liability in licensing. That's
sonet hi ng that needs to be addressed by
Congress and by the Copyright Ofice and
reevaluated in the context of the Copyright
Act. Conpul sory licensing is a good context
to bring into that conversation, because it is
possi ble for |licensees to be brought to the
table to negotiate licenses through a
conpul sory schene, but avoiding the liability
has made it inpossible for small publishers

and conposers to pursue infringing actions.
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And there's never a sword of Danocl es being
hel d over |licensees to negoti ate.

M5. CHARLESWORTH: Okay. Thank
you for that. For those of you, | think
probably many of you are aware that USPTO,
which is also | ooking at copyright and the
I nternet, issues of copyright on the internet
I's studying the DMCA process. And | woul d
encourage you to, if you haven't, to
participate in that discussion if it's a topic
of concern. It certainly is sonmething that we
hear about very frequently at the Copyright
Ofice as well. M. Barker.

MR, BARKER: Thank you. Let ne
first say to M. Marks, nunber one,
appreciate the ideas and the attitude | think
of trying to consider, get together and
consider a lot of different options and
di scussions and things. And not to be
conbative to that, but the exanple that you
just gave of publishers or copyright song

owners maybe getting a percentage of revenue
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of record, the issue as song owners that we
have with that is we're giving control to the
record conpanies. Wile there may be a
percentage, a percentage of a greatly reduced
rate or even free, you know, could be |ess.

| nmean record conpanies can say we'll give you
X percent of what we sell but we're going to
put it on the market at 25 percent rate

I nstead of 100 percent. W're granting you
those rights, and that's not confortable.
That's kind of giving away the rights that we
as copyright owners should have. | would also
then pose the idea of how confortable would
record conpanies be in giving those sane
rights to the publishers as we're negotiating
synchroni zati on deal s? | have a feeling you
woul dn't be confortable with that, even if we
said we'll give you exactly what we negotiate
for our owmn rights. So | appreciate the idea
of com ng together for ideas. That particular
one is one that's not confortable as owners of

copyrights. Let ne then say, kind of changing
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back again to your question of what's worKking,
and through sone creative hand signals across
the room | was rem nded of one. There's an
entity called CCLI, Christian Copyright

Li censing, Inc., that started in the early
"80s, | think, primarily to |icense churches
for, not performances as many think, but for
fixations of songs within churches, and it's
working. |It's created a new market that has
generated a lot of incone that would not

ot herw se have taken place. The interesting
thing was when that was created, and | was
around in the days where that was created,
there was a bl ank piece of paper and they said
here's a need, there's no governnent
regul ati ons, there's no nmarketplace that they
have to try to look at as limting them It
was sinply a need where they created sonething
wi thout any other filters, if you wll, or
stipulations added to it, and it works. So
again they took a bl ank piece of paper,

created sonething, and it's worked. And |
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think we as an industry could do that, throw
away the things that are getting in the way
and nuddling things up and maki ng things
conplicated, and cone together and create that
sinple clear licensing system

M5. CHARLESWORTH: Okay. Thank
you. And now back to Ms. Schaffer.

M5. SCHAFFER | don't think any
musi ¢ publisher disagrees wth the idea that
there can be an efficient |icensing process.
Speaki ng from a personal standpoint, not
representing anyone, | don't know that there
isn't a place for that negotiation to occur
wth a record conpany. The problemthat we
get intoif there is a regul ated bl anket
license is that you renove any negoti ati on
power of the nusic publishers when they are in
this negotiation, those private negotiations
wth the record conpanies. |f we cannot go
out i ndependently and say, you know what, if
you can't cone to a reasonabl e agreenent on a

percentage rate, we'll license it ourselves,
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then we | ose all bargai ning power in being
able to negotiate what that rate is. Wy not
elimnate the statutory license and still cone
toget her? W can have -- we don't disagree
with the principles that the Rl AA has tal ked
about today and in the comments that it
submtted. | nean the principle of com ng

t oget her and having these negotiations is an
excellent idea. It's the solution of how do
we get to that room Wat's stopping us in a
free marketplace from havi ng those exact sane
di scussions but where there's a parity of
power and we can say if we can't cone to a
reasonabl e solution on what the split woul d
be, we're not here saying it needs to be
50/50. But if we can't separately go out and
negotiate that rate, then we have no
bar gai ni ng power and we're essentially put in
the position where we have to accept what the
record conpanies or the sound recordi ng owners
dictate as the percentage that they're willing

to provide. 86 And | think that gets back to
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anot her point where there's a lack of trust
bet ween the record conpani es and the
publishers. And | think that if there were --
and let's say that we end up in a system where
there is essentially a passthrough |icense,
the only thing that woul d even get anyone
anywhere close to being confortable with that
situation, which | think is a stretch, but
woul d have to be a conplete audit right. And
maybe it's not every nusic publisher having
their own independent auditor, but at | east
one auditor representing the nusic publishers
who can go in there and know that we are being
conpensated. And | think that there's a | ot
of issues that we'll flesh out over the course
of the next few days, but | think that's where
we're comng at is that it's not that we
di sagree with any of the principles, it's the
solution to get to those ultinmte goals.

M5. CHARLESWORTH: M. Marks and
then --

MR, MARKS: |'Ill be quick.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 87
M5. M5. CHARLESWORTH:  Yeah.

MR MARKS: Just to answer that
| ast couple of coments. W have -- you know,
in the current nmechanical -- | conpletely
understand the issue of, you know, what if a
record conpany were to give sonething away for
free because they thought they were getting
sone other benefit. W tried to tackle that
I ssue in the | ast nechani cal negotiation, and
we canme up with sonething that we called TCC
Ckay? TCC is total content cost, which was
part of the negotiations. W actually had to
figure out the rates, which was that -- part
of the rate structure was that publishers
woul d get no |l ess than a certain anount that
the recording owners have. So this is already
ki nd of sonething we've discussed a |lot. And
we added this | part to it, which stood for
integrity, to ensure that things |ike that
didn't happen. And | think we should further
-- we're conpletely open to fleshing that out

so that that kind of thing doesn't end up
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happeni ng where, you know, the right val ue
doesn't flow back. Audit right, part of our
proposal. W conpletely agree that that
shoul d exist and the transparency. And al so
| just wanted to clarify, we're not proposing
a regul ated bl anket Iicense. Wat we're
proposing is set aside -- let's get together
and have the conversation. |If we're able to
reach an agreenent, we can then be in a
position to propose sonmething to policynmakers
to see if they agree that it's a good
solution. And at that point, you know, it
would be -- it wouldn't be regulated in any
way because we'll have agreed to it up front.
So we're not |ooking to inpose a certain
percentage or not. The idea is let's cone
together, figure out what that is, figure out
ways to build in protection and many of the
ot her conplexities around it. This is not --
there's no perfect solution here. | nean |
think we all recognize that this is

conplicated. And as | said before, we were --
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iIt's just one idea and we're sonmewhat trying
to thread a needl e given the two objectives of
getting to fairer rates and havi ng aggregated
l'icensing wwth healthy efficiency.

M5. CHARLESWORTH: Steve, just to
clarify, it seens like we'll be talking nore
about this proposal in |later sessions. Under
t he proposal, what the publishers say on a
rate -- or a split as between --

MR, MARKS: And the songwiters.

M5. CHARLESWORTH: Yes. But the
participation in the blanket |icense, would
that be conpul sory? -- in other words, once
you cane to an agreenent on that split, the
| aw woul d need to provide that you could then
go out and deliver your products to the
mar ket pl ace and you woul d have a bl anket
i cense as needed for the types of products
that were covered under this proposal.

MR, MARKS: You'd nodify 115 so

you got rid of the rate court and the CRB, and
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MS. CHARLESWORTH:  So you --

MR, MARKS: -- have instead a
bl anket |icense with the percentage that we'd
agreed upon in the marketpl ace separate and
apart fromany rate courts or governnent or
anybody el se.

M5. CHARLESWORTH: So yes. So it
would still be in a sense -- you know, the
term conpul sory is | oaded but a nandatory
license, a statutory license, you know, for
everything that was covered under it. But
there would be no rate setting process other
than there would be a legally defined split.

MR. MARKS:. Yes.

M5. CHARLESWORTH: And t hen you
woul d go out and negoti ate based on what you
descri bed as the finished products.

MR, MARKS: Yeah. As record
conpani es have done for years and all other
copyright owners |ike, you know, novie studios
do with the product that they have.

M5. CHARLESWORTH: Ckay. Just so
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-- thank you for clarifying that. | just want
to make sure we all understand what that
proposal is. Any final thoughts as we wap up
this panel on -- what, where are we at --
what's working and what is not. And give us
maybe -- | think there have been sone -- it's
been an interesting discussion. W'Il| be
talking a | ot nore about these issues in nore
depth. And at the sane tinme, you know, |'m
| ooking for rays of hope in all this. So
maybe you can help us out here. M. Barker.
MR, BARKER: | don't know that
this is aray of hope, it's just a quick
coment on the discussion that you and M.
Mar ks had. Wiich again the idea that | just
want to throw out here is as a owner of a
song, wouldn't it be nice and seemto be fair
If the owner of a song, that is a classic song
that's known by everybody, be valued at a
hi gher rate than a brand new song that's not
proven itself. Now, the systemthat you were

tal ki ng about would not allow that, that you
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were tal king about with M. Marks.

MR, MARKS: No, not true.

MR, BARKER  Ckay.

MR, MARKS: Because your --
publ i shers and songwiters can determ ne on
their own w thout any input from anybody el se
or any conpul sion from anybody el se how t he
nmoney is distributed. So if you all, for
exanpl e, believe that, you know, certain songs
shoul d be val ued nore than other songs, that's
part of the distribution process that you all
can figure out on your own.

MR, DRI SKILL: Which publishers
get to decide that? Which publishers get to
deci de that?

M5. CHARLESWORTH: Okay. Al
right. This is not a ray of hope. This is
not what | -- | was | ooking for soneone to
kind of sumthis up and give us a rousing
final comment. | think -- actually | am
encour aged because | feel like if we're

tal ki ng about these things, you know, we nmay,
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as | said earlier, nmake sone progress. And we
wi |l continue the discussion. | think our
time for this panel is up. | really
appreciate sort of the fact that people kind
of put it out there and laid out their biggest
concerns and naybe sone ideas that we can
focus on as the roundtable progresses. And
we' |l have a quick break now and reconvene at
10: 45. Thank you all.

(Break taken from10:30 a.m to
10: 45 a. m)

Session 2: Sound Recordi ngs:

MR DAMLE: Let's get started. |If
| could have the people who have joi ned our
panel, the new panel nenbers just -- if we
could start going around and i ntroducing
oursel ves, starting wth, | think M. Kass is
the first new person. And just introduce
yourself and tell us where you're from

MR, KASS: Sure. It's Fritz Kass.
I'"'mthe CEO of an all-vol unteer organization

the Intercol |l egi ate Broadcasting System that
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represents hundreds and hundreds, perhaps a

t housand public school, college radio
stations, which essentially are the entities
of the 50 states. So our issues broadcasting
and webcasting are issues of the states. So
David represents the state broadcasters. W
represent the actual states as far as
education. | appreciate your inviting us.
Il"'mrem nded 12 years ago | was sitting on
this sane type of roundtable with Steve Marks
over these sane issues, and | was revi ew ng

the transcript and it hasn't changed nuch in

12 years.

MR DAMLE: Geat. Thank you.
Ms. Sol ed?

M5. SOLED: Onh, good. |'m Janice
Soled. | have a conpany called My Misic
Screen. | pitch songs to filmand TV, and |

handl e sync |icensing and cl earances and
mechani cal s on behalf of a | ot of independent
rights holders. So |'msort of here on behal f

of alot of the little people.
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MR DAMLE: G eat.

MR TURLEY-TREJO M nane is Ty
Turley-Trejo. |I'mfrom Bri gham Young
Uni versity Copyright Licensing Ofice. I'ma
| icense adm nistrator who deals primarily wth
music licensing in a university setting with
performng rights and obtaining those rights,
ot her outside-of-the-classroomuses. Prior to
that | actually owned a rights clearance
conpany as well where | cleared nusic for
film television, and |ive stage. And then
prior to that | was or | ama nusician and
currently getting ny master's in nusic also.
A couple of different angles.

MR DAMLE: G eat.

MR STOLLMAN. My nane is Marc
Stollman. |'ma entertai nnent attorney from
Boca Raton, Florida, south Florida, a snal
firm | own the practice, fully
transactional, and |I'mrepresenting probably
80 percent nusic and 70 percent of that is in

the publishing area, but | also represent a
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| ot of small independent record conpani es and
witers. And excuse nme for sounding like the
| awyer in the room but | know ny card
mentions that |I'mhere on behalf of the State
Bar of Florida, but since it's on the record
| just need to say that | am not taking any
positions on behalf of the State Bar of
Florida. This is all just personal on behalf
of nyself and ny clients.

MR MEITUS: M nane is Robert
Meitus. |'man adjunct professor of |aw at
I ndi ana Maurer School of Law. | also have a
small firmand we represent many nusic
clients. W have five |lawers, we represent
everybody fromthe Al an Parsons Project to
Joshua Bell to Wes Montgonery's estate to a
| ot of independent artists |ike Sufjan Stevens
and Foxygen, and a few i ndependent | abel s that
are allied or distributed by the Secretly
Canadi an Group out of Bloom ngton. | also
represent ny wife as a nmanager, Carrie

Newcomer, 12 al bunms on Rounder Records, and
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recorded down here with Allison Krause and

Ni ckel Creek. Gave us a gold record in our
house recordi ng one of her songs. So | know
it very personally. Fornerly a touring
musician. And | will be trying to focus on

t he purpose of the Copyright Act today, which
| didn't hear nuch about in that first
session. And that's to incentivize the
creators and trying to think about how the
artists can really share in the gross incone
that's going to becone a hundred billion

dol lar industry according to Marc Ceiger.

W' ve seen his keynote at Mdemand | | ove
that. But | just don't want 99 billion of
that to go to the Googles and the Universals,
et cetera, and ny artist to share in a tiny
part of that.

MR DAMLE: Geat. Wll, the
topic of this panel is sound recordings, and
I think specifically about the statutory
licenses 112 and 114 for digital performances

of sound recordi ngs and epheneral copies. And
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so obviously a lot of the attention so far has
been on the nusical work side of things, so
this is a bit of a shift. So one question |
had to sort of kick things off is just a
general question about the effectiveness of
the 112 and 114 licenses and the rate setting
process. And | don't know if any of you have
general comments about how the |icenses work,
whet her they're working effectively, whether
there are ways of inproving it. And so we can
go around the table, | don't know. Do you
want to start, M. Oxenford?

MR, OXENFORD: Sure. | guess |'l
start. Conceptually the 112/114 |icenses, the
114 license | think makes a | ot of sense.

It's like the PRCs in that it's a one-stop
shop where anybody who's doing a

noni nteractive stream can pay one price, one
royalty, and obtain the rights that they need
to operate their service. Sinplicity is
great. | think practically there have been

problens in the adm nistration. CQCbviously
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beyond ny representation of broadcasters |'ve
wor ked with a nunber of webcasters throughout
the proceedings, and it seens |ike every tine
we conme to a decision we cone to post-decision
decisions, alternate rates through deals
afterwards. Because, practically speaking,
the rates that have been set have not been
rates that wll allow businesses to operate
and survive. So we've had to cone to the

post - deci si ons through the vari ous webcaster
settl ement agreenents after the rate setting
proceedi ngs have taken place. And why is that
the case? You know, partially |I think we're
concerned about the standards. While |I'msure
that 1"mgoing to get a |lot of pushback, in
fact | thought | should wear the black hat
when | cane in here. You know, we think that
the rates that have been arrived at for the
114 license in many cases have just been too
high. W don't think that the willing
buyer/willing seller standard the way it's

been adm ni stered has properly set the rates,
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and |'msure we can get into nore discussion
going forward. You know, | think another
subsidiary issue is the 112 issue. | think we
get to the end of all these proceedi ngs
setting a rate for streamng for the public
performance of sound recordi ng and then say,
well, we'll give X percent to the 112 |icense,
not because it really has any independent

meani ng, not because there's been any evi dence
presented during the course of the CRB

heari ngs about a 112, just because that's the
way the statute's been witten. You got to
get a 112 license to go wth a 114 |icense.
You know, based on sone prior decisions or
prior studies that you all have done in the
context of the public performance right for
stream ng in a noninteractive service, that
112 really doesn't have any i ndependent
significance. And, you know, we really I

t hi nk question whether there should be a
separate 112 license here. It ends up getting

into argunents and conplications that sinply
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aren't necessary when really what we're
tal king about is the public perfornance.

MR DAMLE: Geat. Thank you.
M. Marks?

MR, MARKS:. Yeah, | would say as a
general matter that | think they've been
wor king well. W' ve got a blanket |icense
approach whi ch nmakes adm nistering -- you
know, obtaining the |icense easy.
SoundExchange and all its nenbers on the
record conpany side and the artist side have
taken on the burden of adm nistering that
| i cense goi ng back, you know, 15, 17, al nost
20 years now. A couple of things that we
think could nmake it nore effective and be
i nproved. One is we have a rate -- two
different rate standards. You know, one
willing buyer/willing seller, which is
designed to give fair market value to
creators. And then an 801(b)(1) standard,
which is this policy-oriented hodgepodge of

factors that has led in the past to bel ow
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mar ket rates, which only apply to three
services that were grandfathered 17 years ago
or 16 years ago when the DMCA was passed with
no good reason today for that sane grandfather
to continue to exist vis-a-vis all the other
services that they are conpeting wwth. So we
think there should be platformparity wth
regard to the rate standard that exists. W
also think that the |icense has -- now

I ncludes nore functionality kind of by default
than was envisioned at the tinme that the
l'icense was established. |In our view, the

| aunch deci si on was wongly decided. And as
aresult thereis a lot of custom zation and
ot her features that have found their way into
Section 114 and yet there's been no
recognition of the difference in value that a
service like -- you know, a custom zed service
has versus a truly preprogrammed radio
service. And so we think that at the very

| east there should be sone differentiation

where there are higher rates paid for that
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addi tional functionality. So and, you know,
there's a Pre 72 issue which I'msure we'll
get to later, so I'll --

MR. DAMLE: Yeah, there's going to
be a separate panel presented too, right. M.
Kni f e?

MR KNIFE: | just want to pick up
on and echo a bit of what M. Oxenford said,
and al so nake the point that |I'mbeginning to
fear is going to have to be reiterated several
times during the day, that I'mtrying to
address the distinction between the actual
licensing regine itself and any rates. And we
can talk for a mnute about the rate setting
process. Those seemto be -- while they're
obviously related, they're not necessarily the
sane issue. And so just |like M. Oxenford
said and M. Marks said, | think the 114 and
112 license works again as an admnistrative
function well because it is blanket |icense.
It's easy, it's one-stop shopping as ot her

commentors had said. The rate setting process
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itself has a |lot of issues attendant to it
that are problematic. Not surprisingly, |

di sagree with M. Marks on sone of those

I ssues and why they're problematic. | think
it'"s interesting that the 801(b) standard that
| eads to, quote, bel ow nmarket rates has never
had to be adjusted by Congress or anybody el se
after a rate was set under it. Yet the
willing buyer/willing seller standard
continuously needs to be adjusted after rate
setting proceedi ngs have concluded. So again
| think as a particular -- in the silo of
licensing | think it works well. | think
there are things that we can adjust with
respect to the way the rates are set, the way
those rates are applied. And finally I also
agree with M. Oxenford that the distinction
between -- or | should say the incorporation
of the 112 license wwthin the 114 |icense
seens to be conpletely vestigial, it doesn't
really seemto serve nuch of a purpose and

certainly will serve less and |l ess of a
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pur pose as tine goes on.

MR DAMLE: M. Kass.

MR KASS: | think the
I ntercol | egi ate broadcasting system the fol ks
t hat brought you the decision the CRB was
unconstitutional because it was --

MR, DAMLE: | know that one well.

MR KASS: -- inproperly appointed
ki nd of reflects our view of the problens wth
The rate becones not a problemin the rate but
the way the rate's adm nistered in the fact
that there's a mnimumwhich is -- blocks the
buyer and seller. The terns of the rate are
ridiculous. For instance, a coll ege
broadcaster that perhaps wants to support
George Johnson's works is not all owed under
114 to play his works nore than three tines or
four tines in a three-hour period. Now,
that's obviously a violation of the free
speech of that coll ege broadcaster. For
I nstance, if sonebody calls in to a college

webcaster or a public high school webcaster
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and says, |'d like to hear M. Johnson's
wor k, under 114 we're prohibited from doi ng
that. Now, the platform between the
broadcasting part of the intercollegiate

br oadcasting system and the webcasting part is
certainly sonething that's been tal ked about.
But the reality is that copyright law as it
applies to broadcasters is old, it goes back
to the 1930s, and it's been fleshed out. And
we've determ ned that you can't regulate free
speech. W' ve determ ned that you can't have
forced program | ogs or programmng on a
broadcaster, particularly a public
broadcaster. Yet 114 does exactly that. For
Instance, in its inplenentation it says you
have to have 100 percent census reporting of
use. And that just nakes no sense. The
students don't keep progranmm ng | ogs, they
don't have it. The basic section, Article 1,
Section 8 says for the progress of science,
and arguably the greatest scientific

achi evenent that's affecting our students and
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our society is the internet. Yet 114 puts
limts on the progress of science as it's
practiced by students that are just sinply
using nusic as a catalyst to learn how to
digitally streamand to exercise their rights.
There's another very subtle issue, and that is
under recent Suprene Court decisions it's been
determ ned that in the case of states, and
that's what we are, are basically representing
state entities, that the federal governnent,

iIf they're going to propose a rate, it's a
tax. And so what you're doing is you're
having a statutory license, let's say paying
the mni mum of $500 for a coll ege webcaster to
SoundExchange by a state taxpayer entity using
state taxpayer noney. Yet SoundExchange, as
part of its conponent, has a | obby, supports

a | obbying group, Music First, which is

| obbying to increase the rates on the states
by taxing the broadcast conponent. So clearly
you have a conflict there. Because nost of

our 50 states actually have | aws on the books
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that says that you can't use taxpayer npbney to
support | obbyists, particularly |obbyists that
are going to work against the state. Yet
that's in effect what 114 does, it forces

t hrough a statutory conpul sory |icense for
state taxpayers to pay nmaj or musi c conpani es,
nost of which are foreign-based, a tax.

MR. DAMLE: Thank you. We'Ill go
to you, M. Meitus.

MR MEITUS: GCkay. So | do
support 114 in general because of the way it
conpensates the perforners and creators. [|'m
not really sure about the rate setting
process, whether 801(b) or the willing
buyer/willing seller process is best, but |
woul d make a few comments. |'d say the result
with regard to satellite radio, paying 9
percent of gross revenue, | think personally
Is way too low. | think there's a convergence
of technologies today. So I'mdriving in ny
car and ny house and I'mlistening to the

radi o on ny handhel d punped through ny stereo
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or I'mlistening to SiriusXM |Is there really
the difference that we thought there was years
ago, over a decade ago? No. | think that
needs to be | ooked at and there needs to be
platformparity, and probably a unification of
the rate setting standards. | wll nmake one
point outside of that that | think is
inportant. And | think that 114 has been and
I's being mani pul ated by najor |labels with
regard to the distinction between

noni nteractive and interactive. And | would
rather see on behalf of ny artist clients an
expansion of 114's statutory license for sound
recordings for interactive services so there
was cl ear and transparent creator splits and
direct paynents. Because, frankly, it is

I npossi ble for us to know t hrough the
contracting process and to get to it even with
| everaged wel |l -known clients what is going on
bet ween the nmajors and the stream ng services
wth regard to ownership, and when they go

public these services will put a |lot of noney
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in the pockets of major |abels and in deals
that are struck outside of the statutory
licenses. | think it would benefit the
creators -- I'mgoing to stay on point here --
I f we saw an expansion of 114 in sone way.

MR, DAMLE: M. Johnson.

MR JOHNSON: Pretty nuch agree
wth everything you said there. And | think
as an i ndependent artist, you spend npbney, at
|l east in ny case, to wite songs, to deno
them to get the players. And then you go and
you do your al bum and that costs even nore
nmoney. My first al bum cost naybe 50 grand or
so, ny second album | just did cost about 30
grand. So, unless you're on the radio, which
I's basically inpossible unless you're a ngjor
artist, there's no noney out there. And so |
| ook at the sound recording side of it and |
i ke SoundExchange as far as the people who
wor k there have been extrenely nice to ne,

M chael Huppe and all their attorneys, and

they've really got sone great people running
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it. M problemis that they were given a
nmonopoly to exclusively collect all the
digital sound recording royalties. And to ne
that's incredible. They have a governnent
nmonopoly to collect all sound recording
royalties. And | got involved in the recent
CRB digital sound recording rate setting
process, and it's a nightmare. And, you know,
just the first two nonths were just the NVPA
fighting with Pandora over who got a copy of
the Apple license. | nean that's incredible.
No wonder it's so screwed up and no wonder
It's .00000012 for the song and, in sone
cases, the sound recording. So no offense to
the RIAA but it's incredible that they own
SoundExchange, that they | obbied to create
SoundExchange, and that | have to go through
SoundExchange in the CRB rate setting process.
And if | do it onnmy owmn it wll cost ne two,
three mllion dollars, which of course is
ridiculous. So | think that the force that's

used -- we cone back to whether it's a
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vol untary systemor forced, and all it is, is
all force, with your sound recordi ng and the
consent decree, and you have to go through the
consent decree, through all of the conpul sory
licenses it's force, force, force, and
everybody wants one thing, one collective

i cense, one blanket |icense. And there's no
option really. Even though SoundExchange is
nonexcl usi ve, BM are nonexclusive, there
really is no option to go outside that system
So | just wanted to say that | don't think the
| obbyi sts shoul d be controlling ny individual
copyright. | think that NVMPA, RI AA, and even
the Grammys are involved in transactions,
direct transactions they have no busi ness
being involved in. And | hate to be harsh,
but, you know, that's nmy opinion as an

I ndependent person. But copyright is an

I ndi vidual thing. You know, your perfornance
or whether it's a sound recording or ASCAP or
anything, it's per-performance. Your rights

are individual. Copyright is aright and it
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I's individual. But everybody's obsessed with
collective, collective, blanket. And I
understand the problem you've got 30,000
crazy songwiters and artists, and you can't
do a deal with all of themif you' re Pandora,
or whonever. But you see Pandora and ot her
conpanies offering direct licenses. And |'m
negotiating with five different streamer right
now, out of nowhere. And so it's comng
apart, it's happening - direct licensing. And
there shoul d be a bal ance between them but
this forced collective |icensing by |obbyists
who won an excl usi ve governnent nonopoly to
price fix rates is just, | think it's
ridiculous. | think it's killing us. That's
it.

MR. DAMLE: Ckay. M. Marks.

MR MARKS: |I'd just like to
respond to a couple points and then nake one
or two that | forgot earlier. Just picking up
on the last point, so if we go back in tine,

SoundExchange started out as sonething that
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RI AA invested in at the request of the
licensees. So the way the statute is witten
Is that the |icensees have the obligation to
find every single copyright ower, and arti st
for that matter, and pay themdirectly. And
they requested -- they raised an i ssue about

how are we going to find all these people,

this is -- you know, we're willing to pay and
we'll figure out what the rate is, but we just
-- we've got no -- forget the resources, we

just don't have the ability to even find out
who that is. R AA invested mllions and
mllions of dollars to create a organization
that was internal to RIAA at the tine in
response to that request to the licensees, to
hel p the process work. So that's how it cane
about at the beginning. It was a request from
the licensees. The organization was
eventually spun off so that it was, you know,

I ndependent and 50/50 with an artist board and
a | abel board equally represented. The

| obbyi ng that's been di scussed is not done
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with, you know, taxpayer noney or any
nonnmenber noney. To the extent that
SoundExchange | obbies an issue it is only with
t he approval of its nenbers' nobney. So
there's no use of nonnenbers noney to engage
In things outside of adm nistering the
statutory license or trying to get a |license,
you know, the license rates or things |ike
that. And there's nothing -- it doesn't have
any exclusive right to represent sound
recordi ng operators/owners or artists in CRB
proceedi ngs. Anybody can do it. The only
thi ng that SoundExchange has is its been
designated as the agent to collect. You know,
that's because it's shown itself to be the
best organization to do that. But you, any
record conpany, any group of record conpanies,
any group of artists can participate in the
CRB proceeding. And it is no doubt conplex
and expensive. And |licensees have been
calling for it to be nore conplex and nore

expensi ve. And SoundExchange and RI AA, naybe
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ot hers, have fought against that. Because we
don't think it should be |ike federal court
litigation where you have open-ended di scovery
that goes on for years and things |ike that.
It's unnecessary, it's inefficient, and
there's no -- nothing denonstrable that it

| eads to better or different rates. | nean
it'"s just not. So | hope that answers sone of
t he questions or issues that you had and,
Fritz, that you raised about how the funds are
used. The two things | wanted to nention in
terns of inproving the license that | forgot
the first tinme around. One is there's no
termnation right for nonconpliance. So
Section 115, for exanple, you know, we talked
about the warts of that conpul sory license in
the last panel. But one thing it's got is if
you're not conplying with it you get to
termnate it. |In 114 that's not the case.

And in order to deal with nonconpliance, which
| have just sone stats here. Last year 25

percent of all paynents were late. Two-thirds
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of all licensees required to provide reports
of use mssed at | east one report and at | east
25 percent hadn't provided any reports. So
there's a trenendous anmount of nonconpli ance,
and yet the burden on SoundExchange woul d be
to bring a federal court case agai nst every
single one of these, which | don't think is
good for anybody in terns of, you know, the
use of noney that otherw se should be flow ng
to the recipients under the statute for it,
so.

MR DAMLE: M. Kass, did you
want to add sonet hi ng?

MR KASS: First of all, |
conpl etely agree that SoundExchange is one of
t he best managed and nost efficient, and |
t hi nk M ke Huppe earns his $700,000 in salary
and benefits in nmaking that work. And I
certainly synpathize with the | abels,
primarily the three large primarily foreign
| abel s, because they have the unenvi abl e task

of trying to have a worl dw de copyright system
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that works for the copyright holders as they

are in the United Kingdom or Europe or Japan.
The problemis that we are a constitutional
republic, and we have a Constitution,
specifically Article 1, what Congress can
pass, and Section 8, which says for the
progress in science that witers wll possess
their witings and inventors wll possess
their inventions. And that's dramatically
different than what happens in Europe. So if
we take the first part of Article 1, which
says witers will have their witings, that's
very clear. And certainly the intercollegiate
br oadcasti ng system has absol utely no probl em
wi th ASCAP, BM, and SESAC. In fact, we are
not part of the consent decree because we
negotiated a rate in 1976 and we're happy wth
the rate, so are they, and we're still paying
that rate for our broadcast stations. And we
have a negotiated rate for our webcasting
stations wwth them no problem Sonehow,

per haps through the | obbying, whatever, the
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i dea that performng that witer's work was
copyri ghtabl e under the Constitution is very
Interesting. Because if you take the second
part of Article 1 Section 8, the inventor wll
hold the patent, that would nean |, for

I nstance as a certificate pilot, sonetines
working for an airline, using pilot equival ent
to artist and airline equivalent to | abel,
woul d be entitled to a statutory license to
collect on the patents that I'mflying this
aircraft wth 10,000 patents. So yet the

| abel says no, we can have a statutory |icense
under the Constitution for performance of the
witing, yet the performance of the patents,
say by a pilot or a race car driver or
sonething else, no, they can't have it. And
that kind of causes a problem Again | can
see why the | abels would want to do that.
Because wor | dwi de they don't have the
Constitution, they don't have Article 1
Section 8 --

MS. CHARLESWORTH: Excuse ne, M.
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Kass, we're get a little afield of the topic
here. Just to cut to the chase, is your
contention that you do not want a statutory
license, you'd rather see coll ege broadcasters
go out and have to enter into direct |icenses
with all the sound recording owners to perform
their works? Is that --

MR KASS: W feel that we're
doi ng that under Section 118 and 801(b).

MS. CHARLESWORTH:  But you're not

MR. KASS: For our broadcast
stations. And that in reality our webcast
stations should mrror the licenses that the
broadcast stations have.

M5. CHARLESWORTH: Meani ng you
just object to paying for a sound recording
performance rate when it -- for webcasting? Is
that what you're saying? |'mtrying to
under stand what your position is.

MR KASS: Essentially that's

correct, but primarily because of the terns
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and not because of the rate.

M5. CHARLESWORTH:  kay.

MR, DAMLE: M. Stoll man.

MR STOLLMAN. If | can for just a
second take a step back fromprior to what
Fritz was saying and just comment that, A, in
general | agree that SoundExchange is a
navi gabl e and nmanageabl e and useful and
hel pful organi zati on doing a good job. And
' m speaki ng about it now nore for small and

I ndependent either |abels or witers. They're

smal |, they're manage- -- they're useful,
they' re manageable, they're -- they do a good
job. | think though there is a problem

bet ween theory and reality in a |ot of cases,
and a |l ot of what we're tal king about,

i ncl udi ng on behalf of RIAA is easier said
than done. And | think that what you do,
George, | wanted to -- | don't know nuch about
it, just hearing you speak. | think is the
exception, not the rule. | think speaking for

the -- you're very active it sounds |like, and
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you're really hands on and you're in there
doing it. And | think nore of the independent
| abels and witers do not feel -- and |I'm
speaking for nmy clients -- do not feel |ike
they have a seat at the table, do not feel

i ke they have -- and that's why this forumis
good, of course -- do not feel |ike they have
a seat at the table and do not feel |ike they
have the resources to take a seat at the
tabl e, honestly, to have their voice heard and
come in and argue for thenselves. They don't
speak the | anguage in sone cases, and they
don't have the noney.

MR, JOHNSON: Can | say one thing
real quick? And | appreciate that and | agree
with you. And |I've only been at this for
about a year and a half. |[|'ve been in
Nashville witing songs for 16 years with ny
head down witing songs. And a |ot of
songwiters are starting to pick their heads
up and they're starting to learn all this

stuff. And | amthe exception to the rule,
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but then again |I'mkind of the exanple of
let's say the old guy who never nade it. And
| want to be an old jazz guy. | can't even be
an old jazz guy anynore. And then you take

t he person who goes to Belnont, they're first
year at Belnont and they want to nmake it, they
want to be a recording star, a witer. W're
both in the exact sane boat. So I'mreally
trying to represent just the voice of the

I ndependent. But | agree with you that -- the
only reason | have a seat at the table is
because | asked, and I'mliterally across the
street so it isn't a big deal for ne to wal k
across the street. But, it's a problemthat

t he i ndependent just kind of gets cut out of
the entire process and they get |eft behind.
And | think that's wong and if you worry
about the individual person |ike ne, or the
new person comng to Belnont, their individual
copyrights, then you start to solve the
problem But if we're all worried about this,

well. | spoke to a major record guy who runs
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a major conpany in town |ast night and | asked
hi m what he thought. And just in general,
whether it's for the sound recording or for
the mechani cal side, what the CRBis really
Interested in when you go there is, oh,
Pandora, they didn't break even. kay, we're
going to still keep the songwiter rate at
.00000012. Oh, Spotify didn't -- they didn't
break even, even though they're a billion
dol I ar conpany. And even though Tim
Westergren's taking out $15 million a year he
still thinks that songwiters should be paid

| ess than .00000012. So, that's why | think
we should get rid of the Copyright Royalty
Board al together is because, there's all these
crazy, stupid rules that |ets Pandora wal k
away because, oh, you didn't break even this
year. Are you kidding ne? And one thing real
quick is what | say all the tinme is you' ve got
be kidding ne. | say it three or four tines
a day just --

M5. CHARLESWORTH: Ckay. Well,

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 125

and so do |, by the way. |I'mgoing to
interrupt you. It sounds like, in a nutshell,
you're very frustrated with the CRB process,
and | think for different, perhaps different
or maybe overl appi ng or the sane reasons there
are many others who think it could be

I nproved. But | want to make sure that we
cover all the sort of topics that are on Sy's
list here. So including there were a couple
comment s about the necessity of the 112

i cense, and as sort of an add-on, although it
does cover the reproductions that are used to
streamthe recordings. So | was wondering why
since it's rolled into the proceedi ng, sort of
what the nore -- the specific concerns were
about that part of the licensing structure.
It's M. Oxenford. | think you raised it
first. [|'mjust trying to understand, you
know, assumng, if you assune that a |license
for those uses is necessary, for the
reproductions is necessary. O naybe you're

guestioning that premse, | don't know.
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MR, OXENFORD: | guess ny question

iIs really is it necessary or should it be
necessary. Because really it's one process,
iIt's one process of performng to the public,
and those reproductions that are nade in that
process are not nade for any independent
purpose. It's not |Iike, hey, charge adm ssion
to cone see ny epheneral copies. | nean
they're just there to facilitate the public
performance, and that's really all that
they're being paid for. They have no

I ndependent val ue, they have no stand-al one
val ue, but there are additional rules that
apply. For instance, you know, technically
you' re not supposed to keep a copy around for
nore than six nonths. You're not supposed to
make nore than one epheneral copy. And part
of the question is what exactly are we talking
about. If we're tal king about the copies that
are made in the transm ssion process that
reside on different servers during the

process, you know, there's going to be nore
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than one just as a matter of process. So it
doesn't nmake sense If we're tal king about the
copies that are kept in the service's nusic
library to be called on to be served to the
public, it doesn't nmake any sense to have to
expunge all those every six nonths and
rerecord exactly the sane thing. So the whole
concept of the 112 license in connection with
the public performance just adds a | ayer of
bureaucracy that doesn't seemto serve
anybody's real interest. And | think that's
why we brought the issue up in the first

pl ace.

MR DAMLE: M. Marks, do you
want to?

MR. MARKS: Yeah, it's not a nere
technicality. So I think the main point here
Is copies plural. There is a right to nake
one. The issue here is having a statutory
I i cense, unexclusive right but having our
right subject to a statutory |icense for

however many additi onal copies need to be
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made. And those copies are consequenti al.
Because they can be the difference between the
consuner experience that one site offers and

t he consuner experience that another site
offers. If you are able to popul ate edge
servers with additional copies so that the
streamis able to get to the person sooner
you may very well have a nore attractive
service to the consuner than sonebody who's
just draw ng upon, you know, one copy per
codec fromtheir own servers. So there is
real value, it's been sonething that's been
tal ked about in the CRB proceedings in the
past, and that's the value that's supposed to
be recogni zed by 112. What | would say is to
the licensee's benefit it's gotten kind of all
rolled into one transaction. Wich actually
Is fine because, you know, record conpani es as
a general matter, when they |license a
transaction they put all rights in and, you
know, whatever's necessary for that

transaction should happen. So it's good that
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the two are together and there's one rate set
for both of them But that rate should
recogni ze the value of those copies that are
bei ng nade. Because services can
differentiate each other -- differentiate one
from anot her based on the naking of those
copi es.

MR DAMLE: M. Knife.

MR KNIFE: Wile | certainly
agree with the idea that, again as M.
Oxenford said, the value of the copy should be
i nherent in the overall 114 |icense and right
to perform | disagree with what M. Marks
said. | don't think the 112 |icense actually
IS intended to address the efficiencies of one
process versus another. |[It's pretty specific.
It says you can use these copies in order to
engage in your performances. And as M.
Oxenford was saying, you have to get rid of
them after a certain anmount of tine and you
can only nake one copy, et cetera, et cetera.

So again | respectfully disagree. |
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understand his concern about the val ue but |
still think you can roll all of this into a
single license under 114 and say it's a
license for the performance and all of the
copi es necessary to engage in that perfornmance
as opposed to, again sticking with all these
vestigial rights that conjure up anal og

perf ormances where you recorded an actual
performance hours before it was broadcast.

MR DAMLE: M. Oxenford, you
wanted to make a --

MR OXENFORD: Well, actually, one
of the issues that Steve brought up earlier |
think ties into what he just said here too,
the differentiation between services based on
what they offer, whether it be interactive or
noni nteractive or other types of
differentiation. | think that can be handl ed
under the 114 process as there is. There is
a provision in the Section 114 that allows for
di stingui shing between different types of

services. And the Copyright Royalty Board in
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t he nost recent proceedi ng, current proceeding
has i ndicated sone interest in |ooking at
different types of services and whet her
different rates should apply to those
services. And | think there nay be advant ages
to doing that. There nmay be services that are
totally noninteractive, |ike broadcasters who
are nerely sinulcasting what they're doing
over the air that have a different val ue than
soneone that is a nore interactive service
that allows users to pick what songs are being
pl ayed or even to sonehow be nore efficient in
their service, although |I'mnot sure that
that's really a concern that's been

recogni zed. But that's sonething that could
be worked out through the process that already
exi sts.

MR. DAMLE: So that raises the
guestion of differentiation and whet her does
the statute have this |ine between interactive
and noninteractive, and whether there shoul d

be another tier in the mddl e perhaps for
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personal i zed radi o, that sort of thing. |Is
that sonething that needs |egislation? Is that
sonet hing that may be of interest to people?
Is that sonmething that can be built into the
current CRB process? M. Knife.

MR KNIFE: | don't think we need
to add any nore layers to a Copyright Act that
we're all here for the purposes of talking
about how to sinplify it and how to break it
down. I|I'msure it will cone as no surprise to
at least Steve and | and probably nost of the
people in the roomthat | would di sagree that
t he LAUNCHcast decision is a bad decision and
what ever underm nes the statute. D MA as a
trade organi zation is happy with the outcone
of the LAUNCHcast decision, and as a result,
the statute as interpreted by that decision.
l"mnot sure that it gets us anywhere to add
even anot her | ayer of conplexity that's going
to result in another seven and a half year
|l ong federal lawsuit to determ ne whether or

not a particular feature set that one internet
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broadcaster or one internet radio station
m ght be applying is sufficiently

di stingui shed fromanother so that it's --

well, nowit's personalized but it's not
Interactive but -- it's noninteractive but
it's still personalized. | just don't think

we should really be tal king here about
conplicating the issue

MR DAMLE: I'Ill go to M. Marks
and then M. Johnson has been waiting.

MR MARKS: Yeah, | guess |'d just
ask the question, setting aside the issue of
whet her Congress should step in or not, what
the words specially created for the recipient
mean. Because those are the words in the
statute that are supposed to provide a line
bet ween what is under the statutory |icense
and what is not. Radio-Ilike progranmm ng,
under the statutory license. Specially
created for the recipient or on denmand, not
under the license. And | just -- I'mat a

|l oss for what actually qualifies as specially
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created for the recipient. | think the
LAUNCHcast deci sion read those words out of
the statute. And so whether it's Lee or David
or anybody else, I'd | ove to hear, you know,
what do those words nean? Wat kind of service
woul d qualify for that, you know, in |ight of
what we're tal ki ng about today?

MR. DAMLE: M. Johnson.

MR JOHNSON: |'mnot going to
answer that, but just real quick when they
wer e tal king about the epheneral |icense, and
| agree with all those comments, even though
they're kind of contradictory. You know,
sonetines it's just needed, it's there to be
there to help facilitate the process and ot her
times it's abused. And to ne one of the main
points that | forgot to put in ny paper, | was
| ooking at just the other day Spotify, and now
announces that you can downl oad your playlist.
Ckay. So it seens like all these streaners
are going, and Beats has done it too, we can

download. And it just seens |ike we should be
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paid for nechanical. But it's just an
epheneral copy, whatever, but it nakes it
easier to take your songs, you push one button
Spotify and that whole playlist downl oads.

And in the past, as you know, the actual
recording, the files go in your cache. And so
It seens |ike Spotify starts over at

noni nteractive streanmer or interactive
streanmer, and now all of a sudden we're
letting you download it and we're not paying.
And | think that's kind of ridiculous.

M5. CHARLESWORTH: M. Knife, if
you want to -- | know Spotify is not at the
table, so if you're famliar wwth this --

MR KNIFE: | just want to
clarify, that's the second tine that we've
heard that Spotify is paying under the
statutory license. M understanding is --
and, by the way, Spotify is not a D MA nenber.
But ny understanding is that Spotify is not
statutorily licensed -- it's not the DMCA-

conpliant noninteractive radio. So they pay
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based on a private deal struck wth sound
recordi ng owners whose works are on their
service. So that's not a CRB issue, it's not
a Section 114 issue.

MR, OXENFORD: And presunably
publ i shers as wel |.

MR KNI FE: Yeah.

MR JOHNSON: | would just say one
point to that but also to the interactive and
noni nteractive. To ne as a copyright owner it
doesn't matter whether it's interactive, you
know, active, whatever. |[It's a copyright. A
song is a song is a song, and a copyright is
a copyright. And | think even the word
nmechani cal , performance, now noni nteractive,

I nteractive, subscription, nonsubscription,
these are all necessary terns for the

technol ogy, let's say, for internal accounting
but now that they're in the Copyright Act it
just separates copyright and turns it into all
these different things. W really need to go

back just to copyright. And | understand that
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broadcasters, you know, they're set up
differently for interactive and

noni nteractive. | understand that. But |'m
saying as a content creator, as a copyright
owner, that individual copyright, | don't care
if it's interactive or not.

M5. CHARLESWORTH:  Ckay.

MR MARKS: To clarify, you don't
care Because you think they should both be --
there shouldn't be any conpul sory |icense, you
shoul d have the right to negotiate what you
think is fair --

MR JOHNSON: Well, | think --

MR, MARKS: -- whether it's
I nteractive, noninteractive, or whatever the
use is.

MR JOHNSON: Well, | think the
conpul sory license, if you're going to have
one, should apply to everything. And then in
-- you know, |I'mnoninteractive so | get out
of paying a whole bunch of different things.

Everybody shoul d pay for the sound recording

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 138
and everybody should pay for the underlying

wor k, period, no matter what the definition
of , you know, interactive is.

M5. CHARLESWORTH:. M. Knife, and
then | have a new topic to introduce.

MR KNIFE: Okay. |I'Il try to be
very brief. At the risk of kind of throw ng
a larger net over the whole thing, I would
wonder if the idea of enconpassing both
I nteractive and noninteractive with respect to
performances, the idea of grouping those
toget her and having a single license for both
of those could actually be expanded to have a
single nusic use license that would actually
I ncorporate the nmechanical. R ght? The actual
delivery of a physical or a digital copy.
That's sonething that has been attractive from
nmy side, fromthe licensee's side for a |ong
time. The idea that we have to go to all of
these different people, depending on whether
you're interactive, you' re noninteractive,

whet her you' re downl oadi ng, whether you're
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streamng it and the download is available to
be heard while it's downl oadi ng, et cetera, et
cetera. W would love to be able to sinply
say -- as M. Marks pointed out, nost of ny
services want to do or do engage in all of
those different activities at once. W'd |ove
to be able to just get a license for nusic and
sinply report what the type of use was and pay
for it.

M5. CHARLESWORTH:  kay.

MR, JOHNSON:  Well, you can from
t he sound recording copyright owners.

M5. CHARLESWORTH.  Well, you're
tal ki ng about -- Lee, just to clarify, you're
tal king about essentially expanding 114 to
cover interactive? O --

MR KNIFE: Well, | think that's
where it started. That's where M. Johnson
started, and that | think is an interesting
concept. Al | was saying is adding on to
that could you then say expand 114 to engul f

what is 115 activity now or, fromthe other
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side, expand 115 to subsunme what is 114-type

performance activity now. | was just making
the point that while we're tal ki ng about ki nd
of -- again the thing that | think is
attractive about what M. Johnson was tal king
about is it's breaking down those barriers,
which are largely artificial, certainly they
appear artificial to the end user, as to what
actually is happening on the rights owner side
of any particular user activity with respect
to nmusic. They just, consuners just want
access to nusic, and they're very uninterested
in whether or not the activity that they
engage in requires one license, tw |icenses,
three licenses, different rate, whatever.

MR MEITUS: Very quick question?

M5. CHARLESWORTH. M. Meitus.

MR MEITUS: Yeah. 1'd like to
throw a question out to the advocates of the
free market as opposed to statutory licenses.
In the last panel that was tal ked about a | ot.

Wiy hasn't there been an organi zation that has
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come about for interactive streamng in the
| ast decade that acts |ike an ASCAP or BM or
SESAC on behal f of sound recording owners in
the interactive strean? Wiy has this been
pi eceneal with the different |abel groups,
wth the large | abels, now three groups,
hol di ng nost of the power?

MR MARKS: |Is the DQJ attorney
still in the roon?

M5. CHARLESWORTH:  No, | think --

MR. MARKS: That's the answer, is
there are anti-trust and conpetition
limtations on, when you have an excl usive
right, copyright owners comng together. So
BM exists, ASCAP exists, but they do so under
consent decrees as a result of them
aggregating licenses. There are --

MR MEITUS: So is it necessary --

MR MARKS:. -- organi zations
representing i ndependents, |ike Merlin that

represent smaller segnents of the market, but
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MR MEITUS: So for the free

mar ket plan to work in pulling back the
copyright regulations, is it a predicate that
the DQJ has to pull back on anti-trust

regul ations as well for that to work? If the
anti-trust law stays as it is, can the free
mar ket plan work, that we heard so nuch about
In the |ast session?

MR MARKS:. Well, it --

M5. CHARLESWORTH: That is a very
big question. Yeah, | nean | think it's sort
of hovering over a |l ot of these discussions.
| don't want to put -- | nmean, M. Marks, if
you're confortable addressing it, you can.

But | actually don't want to --

MR, MARKS: Well, there's a |ot of
this to say that's in a question --

M5. CHARLESWORTH:  Yeah, yeah,
yeah, yeah.

MR, MARKS: -- and not the answer.
But that's --

M5. CHARLESWORTH: The question is
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MR, MARKS: -- a huge question,
yeah.

M5. CHARLESWORTH: | think, yes, |
mean to -- that is really in sone sense, if

you' re tal king about collective |icensing, you
al ways have to consider our anti-trust regine
and how the two would interact together. And
so it really is a very inportant question.
And as | nentioned earlier, at least in the
case of the PRGCs the Departnent of Justice is
| ooki ng at that question, which is | think
really vital at this nonent in tine, and |'m
very glad they're looking into it. GCkay. W
have

MR, TURLEY-TREJO  Turl ey-Trejo.

M5. CHARLESWORTH:  Yes. |'msorry
| didn't pronounce your nane very well.

MR TURLEY-TREJO No, you're
fine. | actually wanted to comment on what
George was saying earlier. Just froma

creative standpoint, | actually respectfully
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disagree. | think there is a difference in
val ue of an interactive service and

noni nteractive service. 145 And specifically
the Spotify, | nean ny playlist at being able
to choose a song to listen to as many tines as
I want and put it in as many playlists as |
would like is different than Pandora and is
different than traditional terrestrial radio.
So | -- just to put another viewpoint out
there, | think that it is good that there are
different rates or that interactive is not

i ncluded in Section 114 and that it's -- |
mean you have two nodel s here, you have direct
I i censi ng nmechani sm which Spotify has done,
and then you have Pandora and i Heart Radi o
operating under 114. And | think 114 all ows
services like that to actually be creative,
which | think is exciting and innovative. And
I think -- it's a difficult situation because
then are the owners being conpensated fairly,
| know. But the balance of the two does |

think allow for sone exciting ideas.
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MR. DAMLE: Do you have a quick

comrent? | think we're running out of tine.

MR JOHNSON: No, I'Il -- oh,
sorry.

MR DAMLE: Gkay. Do you have a
gui ck comment ?

MR JOHNSON: Yield the floor.

MR, MARKS: |'Ill beat himup
during the break.

MR JOHNSON: | understand what
you're saying, and | get it, you know But to
nme a performance is a performance. | don't
care if you requested it or if it played. And
you don't request what happens on terrestrial
radi o, but they still have to pay for those
performances. So a copyright's a copyright.
And just because you think you can use it free
-- and this whole attitude of wllful
I gnorance and perm ssionl ess innovation and
all he's worried about Pandora's
perm ssi onl ess i nnovation, Sean Parker's

perm ssi onl ess i nnovation, that is way nore

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 146

I nportant than the mllions of copyright
owners, those individual copyright owners.
What matters is Sean Parker can |let you
downl oad sonething and | think that's just
ridicul ous.

MR, DAMLE: Ckay. Well, this was
a very interesting discussion, and | thank you
all for your participation. | think we've run
out of tinme, unfortunately. So we're going to
take a quick break. It's now about 11:50. So
our next panel is scheduled to start at noon.
So if you could all be, the participants in
that could all be back by then that woul d be
very hel pful to us in keeping on schedul e.
Thank you very nuch again.

(Break taken from11:50 a.m to
12: 05 p.m)
Session 3: Musical Wrks - Reproduction and
Di stribution

M5. CHARLESWORTH: Al l right.
Wel cone back, everyone. We're up to Session

3, which | think will be a continuation of
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sone of the thoughts and ideas that were
raised in the first session. Because this
session is to discuss nusical works and
specially the reproduction and distribution
thereof. Currently much of that activity
falls under the Section 115 |license, which
many have rai sed concerns with. And | think
this panel will give us an opportunity to
maybe dig in to the current frustrations in
the system but also, nore inportantly, maybe
expl ore sone of the ideas that were starting
to devel op earlier about ways in which we

m ght conpl etely change the systemor nodify
the existing terns of 115 to nake it nore
functional. And sort of again to ne a | ot of
the questions are howto deal wth the
collective licensing if we decide that's
sonething that remains inportant for at |east
sone part of the music community and reconcile
that with this issue of rates, which have
gotten so caught up in the |licensing

structures. And | think we'll -- | anticipate
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a lively discussion. | see sone new people
around the table, | think some new ones. No,
maybe not. No, everyone's al ready been

I ntroduced. So wi thout further ado, | think
what |1'd like to do is basically ask -- you
know, | think we've heard sort of the outline
of one proposal fromthe RIAA. | don't know,
Steve, if you want to represent that or if you
feel people understand it well enough, but I'd
i ke to hear sone other proposals as well. If
peopl e have i deas about ways to nove forward,
new structures, howif we get rid of the 115
license, nore specifically what mght fill,
you know, occupy that space in terns of
all om ng people to access nusic for and use it
on digital services. | think this could be a
very productive panel. So, Steve, just not to
put you on the hot seat but if you want to
just sort of outline your proposal again, and
t hen ot her people, if they have ideas, should
join in.

MR, MARKS:. Sure. And just
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qui ckly again, the objectives that we were --
that we set out and that we were trying to
achieve were, are nmarket rates for songwiters
and publishers, aggregating works in a way

t hat makes the system nore efficient and
therefore easier to obtain |icenses, and
hopeful Iy provides not only nore consuner

choi ces but also nore noney to the creators
and to those services. And then, three,
covering all of the products and the nature of
what the nodern rel eases and not having
artificial distinctions between audi o and

vi deo, for exanple, when consuners don't
really view those as distinctions. And so the
proposal was to aggregate -- first of all,
elimnate the CRB and the rate court as it
applies to those kinds of products that are
rel eased by record conpanies. And if
songwriters and publishes want to extend that
to other kinds of things, that's up to them
W wouldn't -- we don't have a say in that or

woul dn't have a say in that. Second, to
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aggregate -- and to do that by having a -- and

this is one thing that's probably worth
clarifying. The idea was to have a

mar ket pl ace negoti ati on over what the proper
split should be between |abels and publishers,
both being part of the necessary conponents
and part of the end -- the creative product
that results, the sound recording that
consuners enjoy. And we thought that m ght be
attractive for a couple of reasons. One is in
our last two nechani cal negotiations where we
avoi ded CRB rulings on issues and negoti at ed
sonet hi ng, we agreed on percentage rates that
had as a conponent of that a percentage of
what the | abel gets from you know, whatever
the service is. And so it's not a new
concept. |It's a concept we've discussed, it's
a concept that we refined the second tine
around through this TCCl that | was referring
to earlier. And second, we've heard fromthe
songwiter and publishing community a | ot

about the relative values and getting those
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nmore in line wwth what they think is
appropriate given what's happened wi th Pandora
and sone other services. And actually sone
early versions of the Songwiter Equity Act

I ncl uded having the rate court establish that
relationship. And so we thought, well, why
have the rate court establish that

rel ationship when the parties can just do it
thensel ves. Instead of their putting in a
rate court that has been | think relatively
hostile to publishers and songwiters, at

| east in terns of how the rates have cone out,
you know, |et's have that discussion ourselves
wth the nusic community. And let's do that
not wwth, with all due respect to all of you
here, not in a roomlike this, not in a room

I n Washington on the H Il or anywhere el se but
just with ourselves to try and figure out

whet her that kind of agreenent can be reached
anong ourselves, not wth any regul ation or
any oversight. And if it could, then, you

know, we could nove forward with the third
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conmponent, which is a blanket |icense that
hel ps address the fragnmentation of rights,
shares, and everything else for the kinds of
products that we're tal king about.

M5. CHARLESWORTH. And if you
reached an agreenent is it -- would you
envi sion that sonmehow being nenorialized in a
statutory formor --

MR, MARKS: Yes.

M5. CHARLESWORTH:  -- woul d t hat
just be a -- okay.

MR. MARKS: Yeah. Yeah.

MS. CHARLESWORTH: Because
ot herw se --

MR. MARKS: W would bring to
pol i cymakers and, you know - -

M5. CHARLESWORTH: So eventual |y
you woul d have to --

MR, MARKS: Yes.

M5. CHARLESWORTH: -- sit in a
gover nnent room

MR. MARKS: Eventually. But it
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woul d be after --

M5. CHARLESWORTH: |I'msorry to
say.

MR, MARKS: Yes. It would be
after having reached a consensus and com ng
together as a nmusic community to say here is
sonething that we think is a good solution
and, you know, would have achi eved consensus
on that. And one of the questions that cane
up, sonebody asked ne during one of the breaks
was, okay, this percentage gets set. So how
does it -- does it ever change? How does it
change? That's one of the things that we woul d
just say let's talk about. W don't have a
specific proposal on that. It may be
sonething that we agree to revisit every so
many years, you know, just to ensure that
sonething in the market isn't changing in a
way that shoul d change the agreenent we had.
So that certainly could be an open part of the
di scussion as far as we're concerned. So and

we thought that there were nmany advantages to
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this as | outlined earlier for both -- for
consuners, digital services, |abels,
songwiters, publishers, PROs, et cetera.

M5. CHARLESWORTH: Okay. M.
Mei t us.

MR MEITUS: 1'd like to clarify
why is it there is an arbitrary distinction
bet ween audi o/ vi sual and audi o only? To nme one
iIs clearly -- if we can say this in copyright
| aw -- nore of a derivative work. We know
that a recording, granted a recording is a
derivative work of a conposition. W've kind
of gotten beyond that in the |ast hundred or
so years, and we ook at it differently and we
say that's fine to have a conpul sory right to
record anot her song for reasons of public
policy. But a video, that's a whole different
thing. Were do you stop? Is a sanple
different, is the use of a sanple different
than the use of a video with an underlying
song or an underlying sound recordi ng? Wy is

it arbitrary?
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MR MARKS: Well, what | neant was

today consuners -- and |I'm not tal king about
all audio/visual. So uses of nusical works in
tel evision commercials, novies, you know,
typi cal sync categories, for those kinds of
uses, not included in this at all.

MR, MEITUS: Direct |icensing.

MR. MARKS: Direct |icensing.
Sanples, direct licensing. |'mjust talKking
about the kinds of products that are part of
kind of the bundle that's rel eased as part of
an al bum | nean today consuners really don't
see a distinction between the two. YouTube is
the place where nost people go to listen to
musi ¢ but there's sone audi o/ visual conponent
to it even though it's probably the |argest
service in terns of listening to nusic. Every
-- you know, npst devices that people are
listening to music on have sone kind of screen
where there's a visual conponent. So | was
just saying as it relates to rel easing an

al bum proj ect where you've got all of these
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different things that are rel eased together,
you know, the physical products, the down- --
the digital products, and the video products
that are part of it, let's treat those all the
sane but set aside the things that are
traditionally then then sync and aren't
related to that, so, and | eave those, you
know, as they are today.

M5. CHARLESWORTH: Okay. | think
M. Barker nmay be next.

MR, BARKER: Sure. | think Steven
and | probably agree on a |lot of things, one
of which I think is the approach of how we try
to resolve the issues. And that is maybe
outside of this table or outside of official
roons and di scussi ons, which he and | have
al ready tal ked about. Just to respond to a
couple of things that Steven has said. One is
you ended your |ast comment by using the term
bl anket |icense. And I"'mgoing to try to back
things up to a core idea or core principle, |

guess. Wien | hear bl anket |icense -- and

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 157

that may or nmay not be what you neant, so
maybe there's a termdifference here, a
definition -- but a blanket license is a
license that is for all copyrights that are
under that |icense. Each individual owner is
stripped of their individual rights. Now, |'m
maki ng that sound maybe nore harsh than it is.
There's a difference in blanket |icenses as
opposed to aggregated rights or a centralized
i censing agency or sonething |ike that where
the nodel may be nore clear and sinple, yet an
I ndi vi dual owner has the ability to wthhold
their rights on an individual type of service.
For instance, record | abels have the ability
to withhold their recordings from Spotify.
Songwriters cannot. Wiy would we not want to
| ook at a fair platformwhere the rights
owners in recordings and the rights owners in
songs have conparable rights in what they can
control? A panelist in the -- a nenber from
the | ast panel quoted part of the Constitution

in Section 1.8 | think it was. | may not --
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clause 8, | think. That is the core idea of
what we as rights holders are given the right
to exclusivity in holding our rights. So a

bl anket |icense does not allow that. A
centralized license kind of a situation would
allow that. So again you're going to hear ne
kind of pulling back to the core val ues and
saying rather than try to build on sonething
that's already faulty, naybe we as an industry
can build on -- go back and see what it is we
really want, what is fair, and build a
platformfromthat. And | know, you know, the
Copyright Ofice is |ooking for solutions and
for hope, as you nentioned |ast tine, and
hopefully that will -- maybe we'll see sone of
that today, maybe we'll see sone of that
outside the session. But in building that
hope and in building those things | want to
make sure we're building it on the right
foundation rather than sonething that does not
line up wwth the core principles that the

Constitution offers.
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MR, MARKS: And | think that's

anot her thing we should be tal king about.
And, you know, all of these have trade-offs,
there's no perfect solution. | think if there
were we woul dn't be here today. So, you know,
one of -- on that, you know, we get into the,
all right, how big is the organi zati on that
has the centralized |icensing and does it need
gover nnent oversight. And so, you know, al
right, the idea was just to |ike get the
governnment out so you didn't have that. But
that's certainly sonething that we should talk
about as an alternative, you know, if the
right to opt out of sonmething is nore
I nportant than having sone gover nnment
oversight as to the rates.

M5. CHARLESWORTH: Okay. M.
Col eman and then Ms. Schaffer.

MR COLEMAN: | think that a | ot
of the ideas that you're putting forth, Steve,
are conpatible with the ideas that conposers

and publishers would like to see. \Were |
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think we get nyopically off on the wong foot
Is that we're using a nodel of reproduction
and distribution that conmes fromthe era, the
pre-digital era of what record |labels used to
do. You nentioned the rates based on the end
service that the record | abels are

di stributing to, and John nentioned Spotify.

| think we're out of step with other major
Ber ne convention nusic markets in that we
don't have a collective society that is
actually collecting the nmechanical at
effectively the point of sale. And that's
what we need. We need -- no matter what the
rates are, we don't want the passthrough right
anynor e.

MR. MARKS: And our -- just to
clarify, that's not part -- our proposal is
that the service would send the noney not
t hrough the record conpany but directly to
what ever organi zation or organi zations
songwiters and publishers wanted to receive

and distribute those royalties.
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MR COLEMAN. And | think that's a

very key conponent to the future of nechani cal
| i censi ng.

MR, MARKS: Yeah.

M5. CHARLESWORTH: Okay. | think
it was Ms. Schaffer and then M. Turley-
Trejo, and then M. Knife.

M5. SCHAFFER | have two primary
concerns with the RIAA' s proposal, and | think
they are both points that we're kind of
getting at and touching on and wor ki ng our way
through to sone sort of a solution. | think
the first fundanental concern that a | ot of
musi ¢ publishers and songwiters have is the
| oss of control and, just l|ike John was
saying, the loss of the ability to opt in or
opt out. But | think even nore basic than
that, the recognition and understandi ng that
it's an equal right. It is a separate right
to nusical conpositions just as there's a
separate right to the sound recording. And |

do not envy your situation in being the one
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record conpany representative here, but |
think that that may be indicative of the
culture nationally, possibly why the Copyright
O fice decided to cone to Nashville. You
notice that there are no record conpany
representatives fromthe city of Nashville
participating in any panel.

MR JOHNSON:  Yes, there are.

M5. SCHAFFER Well, I'msorry. A
small one. | do apologize. [|'msorry. Any
maj or record conpany or nmjor independent.
And | do recognize that many of their
interests are represented through the Rl AA

MR MARKS: Well, that neans they
either hate nme or love ne, | don't which one
it is. think --

MR, JOHNSON: |'Il let you know
during the break.

MR, MARKS: All right.

M5. SCHAFFER: But | think that
brings up a really inportant point here in

that it was publicly known that the point of
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t he di scussions today were going to be about
115. And | think in Nashville you have a
culture of -- a nmusic industry culture that
truly appreciates the value of a nusical
conposition separate and apart fromthe val ue
of a sound recording. And yes, they do work
together in conjunction, and we do need each
other. But they are separate and i ndependent
rights that people take very close ownership
of inthis town especially. And | can say
that living here, I'lIl, you know, speak for
the town in that we value those rights as very
separate and i ndependent rights. And there's
a true respect for the songwiter as opposed
to the respect that an artist receives. And
I think that that's an inportant distinction
to make when we start tal ki ng about creating
sone type of blanket |icense or |icensing
systemthat flows, by governnent nandates
flows only through the sound recordi ng owner.
Because | think that truly deval ues the

musi cal conposition itself, and that we
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conpletely lose the ability to control that
distribution. And as | nentioned before, and
I won't go back into this, these are questions
of how do you evaluate the market value if

you' re taking away that market. But the other
big concern | have with the RIAA' s proposal --
and M. Marks said it hinself, that today's
consuners and today's technol ogy. The probl em
Is that by the tine we actually get to passing
any type of new |l egislation or sonehow
revising 115, there's going to be a new
service, there's going to be a new technol ogy,
there's going to be soneone el se that says |
didn't get a seat at the table and back up,
hold off, we need to revisit how we decided to
structure 115 if we're reformng it. And I
really have to | think ask everyone at this
table why are we restricting a |icensing
systemto today's technol ogy when we know t hat
two years, three years, 10 years down the road
it's going to look different. The bundl e of

rights that we look to in sound recordings
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today when we rel ease the record, yes,
everyone wants the lyric rights to nmake a
lyric video, everyone wants the ability to
make their nusic video and put it up on
YouTube and put it up on Vivo. And we want
all of those things to occur, but the record
conpani es and the publishers can anongst

t hensel ves negotiate that bundle of rights

| i cense anongst thensel ves i ndependently of
t he governnent being involved in that

i censing process. |f Sony Records and
Sony/ ATV Publ i shing want to negoti ate what
that bundle of rights |Iook |ike, they can
grant those rights as can all of the other
publ i shers involved in this process. Now, |
agree that 1400 nechanical licenses for one
albumis a lot, and | think that there's a
recogniti on anongst everyone at this table
that that's unrealistic for a record conpany
when it cones to the many digital services

that are out there, it's unrealistic for

digital conpanies. And there is going to have
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to be sone type of a collective |icensing.

But | would like to see our proposed sol ution
take a step back from saying here's the

gover nnent - mandated |icense to go back to just
saying here are your bundle of rights that you
have as a copyright owner. You have the right
of reproduction, you have the right to create
derivative works. Here are your basic rights.
And | recognize that -- | think John nade a
great point of saying maybe we have to phase
out 115 gradually. But give us the
opportunity to create those societies so that
in two years fromnow when there's a new type
of a service we can go to that service -- or
I"'msorry, the digital service can cone to
these coll ection societies, whether it's one
or five or I don't know the perfect nunber,
but why not nmke that an individual discussion
that they can have anongst thenself instead of
It taking us decades to do it through
governnment control. And I think that we're

all on the sane page in terns of the general
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I dea of what needs to happen, but | think

we' ve seen from history that governnent-
I nposed controls are not the nost efficient
way of dealing wth changi ng technol ogi es and
dealing wwth nusic licensing. So --

MR MARKS: Can | ask you just
what - -

M5. SCHAFFER:  Sure.

MR, MARKS: -- what kind of
t echnol ogy change you think wouldn't --
because we had envisioned this with technol ogy
neutral. You wouldn't have a situation where
what we had put together suddenly was outdated
by a new technol ogy. Because by covering
lyrics and -- covering all the rights and all
the pieces of the conposition you'd be
including it, so you wouldn't have to update
it later inif there was a new type of service
that cane along into the market.

M5. SCHAFFER: And | think that's
the idea though is that right now naybe we

can't contenplate that. | didn't contenplate
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t hat Google would have a sel f-driving vehicle,
but they do. You know, | think that that's
the idea is that 10 years ago we coul dn't

cont enpl ate what we woul d think of today as
bei ng standard di stribution nethods in the
music industry. But | think that we're
getting ahead of -- well. By trying to create
a licensing systemthat is governnent-inposed,
you place yourself in a box. So if it ever
changes, which we know it does change

t hroughout history. Starting wth the piano
rolls up through what we have today it's
consistently changed. And it's going to
continue to change. So why not put everything
on a level playing field with your basic
rights and then | et us anongst each other have
t hese discussions. So that if a record
conpany suddenly decides that part of its
standard record rel ease includes a sponsorship
and that every albumis sponsored by sone
maj or sponsor. Well, we know today that the

sponsorship rights with nusic creates
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different types -- there are different
negoti ati ons that go on when we're dealing
wth a song and a sponsorship of a particul ar
product. So if that becane the norm sonehow
we woul d have to address how do we deal wth
this situation. And | think that we're
pl acing ourselves in a box like we did in 1909
today by doi ng the exact sane thing. And |
agree conpletely with the idea of us having
t hese di scussions outside of this room and
figuring out, you know, maybe this is this
private deal. You nentioned earlier the
screenwiters and how Netflix doesn't have to
go to the screenwiters. Wll, that's because
of private contract negotiations, not because
of governnent - mandated regul ati ons on how
screenwiters need to license their works.
That's done when the novie conpany's
negotiating wwth the screenwiter to begin
with. W can do the sane thing.

MR, MARKS: Well, that's what is

part of our proposal.
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MS. CHARLESWORTH: | want to break

I n here because | heard you say earlier -- |
nmean a novie may be a multimllion dollar
i nvestnment typically. So the relationship of
the transaction costs of negotiating
I ndi vidual licenses for that filmis quite
different from | think, digital service that
has 30 mllion tracks, many of which may never
even be streaned or maybe streaned once or
twce. And you did nention -- | heard you
acknow edge that even if sone publishers and
songwiters even could negotiate direct
licenses with services there would still maybe
be a need for collective licensing. And then
| heard you sort of | think suggest that the
publ i shing and songwiting community shoul d be
all owed to develop their own versions or --

M5. SCHAFFER: Col | ecting
agenci es.

M5. CHARLESWORTH: -- collective -
- okay. So the question is how would the rate

setting process or the rates charged by those
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col l ecting agenci es be acconplished. [In other
words, if you -- you know, and this gets into
anot her area of governnent regul ation, because
when you have collective action |ike that,
there are conpetition concerns that cone up
And so in your view, though, what |'m hearing
IS there's no governnent regulation at all.

So |I'mjust wondering how you reconcile the
conpeting interests of sort of the concern
about conpetition on the one hand and control
over this collective |icensing process on the
ot her.

M5. SCHAFFER: | don't think it
makes sense to have one coll ective agency
setting the rates. | think that naturally the
mar ket pl ace will work itself into a relative
nunmber of collective agencies that is
manageable. And | think that that happens by
the fact that, as you said, digital services
can only go to so nmany people to negoti ate.
And | think that you reach the rate by

determ ni ng what the marketplace wll allow

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 172
for. And also by neeting with the nenbers

that you represent through the collective,
which is why it's inportant not to have one
agency but to allowthere to be a few so that
nmenbers feel they can go to a place where
their opinions are being heard. And I think
In sone ways we see that with the BM, ASCAP
and SESAC in that those three entities have
devel oped the PRO |icensing, and peopl e can
make deci si ons about how they feel the
operations are within each of those entities
to determ ne which of the PRGs they would Iike
to have their public performance |icenses
granted through and who is paying out. So |I'm
not saying there's a perfect solution here and
that there nmay not be a need to have certain
designated entities that -- you know, where --
you know, | don't know whether it's the
Copyright O fice through copyright access if
there are five designated agents for
collective licensing and bundling the rights

together. But | think that if we can renove
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115 and revise the consent decrees, | think --
and | won't speak for BM, SESAC or ASCAP but

| would assune that at | east a couple of those
PRCs woul d probably expand and go wth their
licensing if they were able to do so.

M5. CHARLESWORTH: Ckay. And

thank you for that. | think, M. Turley-
Trejo, were you -- | think you were next on ny
list of long ago. |'msorry.

MR TURLEY-TREJO Al right.
Thank you. No. | would like to submt that
| do not think we should repeal Section 115.
I think we can anend it but | do not think
there's a current nodel in the industry that
-- | think the ASCAP, BM, SESAC nodel is
flawed as far as transparency and as far as --
| nmean a lot of songwiters aren't even
getting paid. And it's inpossible. |
understand the chall enge of the PROs to -- you
can't track all those performances. And to
directly track ny song was played this nuch

and this person's song was played this many
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times and pay -- it's just -- it's inpossible
wth how large a scope that is. So | think if
we nove to a collective licensing aw with
this, we're going to run into the sane
problenms. And | think the conpul sory |icense,
while antiquated in its original intent,
works. And | think sone anendnents to help
with certain bundling of rights by |ike

i ncl udi ng public performance rights in Section
115 and maybe getting rid of the notice of
intent and having it mrror nore Section 114
where you just have to do one notice of intent
rat her than individual notice of intent to
creators. | think things |like that can help
amend it to nmake it nore efficient, but | do
not believe we should get rid of it. And from
a |licensee standpoint, because | know -- |
mean so far the panel has been pretty heavily
bi ased fromthe creator standpoint. Fromthe
| i censee standpoint, we | ove the conpul sory
position. It is one of the only straight

forward parts of nusic licensing. | nean in
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my job if sonebody cones to ne with nechani cal
i censing questions | just gladly say go to
Harry Fox and figure it out yourself because
you don't need ny help. There's a statutory
rate, there's a process, and they go and they
doit. If it's any sort of sync |icensing or
mar ket pl ace |icensing, then it requires ny
expertise or other people's expertise. So |
affirmthat that is what's working. But
that's also froma snaller standpoint, but I
think that voice needs to be heard. And |
think if inrelation to this issue of
technology, | think freeing up the statute or
the conpul sory license to allow for nore
flexibility would help a piece -- and it would

hel p adapt as we nove forward and things |ike

| nmentioned, |like renoving certain
restrictions. And | do have a question | just
want to throw out there. 1've always wondered

this. The synchronization rights, which that
termexists nowhere within the code as far as

|"ve read it, but yet it is the nost
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frequently thrown-around word in our industry.
And | cannot find a very clear definition of
what exclusive right the sync right is derived
from MALE VO CE: Derivative work.

MR. TURLEY-TREJG No. MALE
VO CE:  And reproduction.

M5. CHARLESWORTH:  And
repr oducti on.

MR. TURLEY-TREJO And | don't
think it derives fromderivative work.
Because you're not recasting or transformng
the work, you are --

MR MARKS: It's in any nedi um

MR. TURLEY-TREJO Well, see,
that's subject to interpretation. But | nean
Kohn on Music Licensing, which is sort of the
music licensing bible for a |lot of people,
I ncluding the Suprene Court, says that it is
derived fromthe reproduction and distribution
rights, and it's an electrical transcription
| i cense. Because you are synchronizing a

musi cal work to a visual image. But, for
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I nstance, these bundling of rights is adding
a visual. That doesn't sound to nme |ike an
el ectrical transcription |icense in the sane
sense of synchronizing a song to a filmor to
an ad or any sort of -- where you're creating
a product that has both the visual and the
audio intertw ned as opposed to just
i ncidental visuals while you're |istening.
You know, YouTube, for instance.

MR, MARKS: Right. | think there
I's, you know, there are sone open questions
about how much vi sual content or the nature of
the visual content has to exist for there to
be a -- for it to be, you know, synched, so to
speak. But setting that aside, | think nost
of what you see on YouTube is clearly that,
and therefore the reproduction rights are
i npl i cat ed.

MR TURLEY-TREJO \Well, see, | --

MR, MARKS: We were thinking of it
nore froma nmarket perspective than, you know,

sync uses. Sync uses especially in conmmerci al
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and tel evision, you know, a witer or an
artist, you know, they have feelings about how
their work wants to be -- how they want their
work to be associ ated or whether they want
their work to be associated with a certain
type of product or whatever it is. And that's
why we wanted to sweep that conpletely out.
Because it's just a different animal in that
regard, and those kinds of -- you know, we
don't have noral rights here. But to the
extent that we exercise themin the free
market, in that respect they should be,
continue to be respected and kept outside of
what we were proposing.

MR, TURLEY-TREJO But | nean
woul d you say that YouTube cover of a song is
a sync?

MR, MARKS: A YouTube -- you nean

MR, TURLEY-TREJO A guy in his
living roomwith a video on himperformng a

cover, is that a sync?
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MR MARKS: Yes.

MR TURLEY-TREJO | woul d
di sagr ee.

M5. CHARLESWORTH:  Ckay.

MR TURLEY-TREJO But | --

M5. CHARLESWORTH. ['mgoing to
send you guys off, because we're getting a
little off track. | think the basic point is
even if you --

MR, MARKS: What does YouTube --

M5. CHARLESWORTH: -- perceive of
It as a reproduction or some- -- you know, you
need a license, | think. And so the question

Is 115 is limted to audio only as we all

know. So | think one of -- you know, as |
understand Steve's proposal is expanding it to
cover certain types of audio/visual content,
let's call it that, whether -- you know,
regardl ess of how you define sync. So, |I'm
sorry, if you want to say a couple words in
closing. Then | want to go to M. Knife and

some of the others.
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MR TURLEY-TREJO | just think

that that would be hel pful to clarify that.
| nmean Because ot herw se you're going to have
tal ki ng heads about what sync is, so.

M5. CHARLESWORTH: | think
clarification is always in the interest of --
you know, it's a good point. And we wl|
certainly think about that. | know the
register -- there's a lot of interest in
sinmplifying and clarifying the | aw, so point
wel |l taken. GCkay. M. Knife.

MR. KNI FE: Thanks. This wl|
appear to be going in a different direction
but it's because ny remarks are based off
comments that were nmade a while ago. So kind
of two facets of what at |east | conceive of
as a central point. The first one is -- And,
Jacquel ine, you kind of touched on this. W
shoul d all remenber that there needs to be a
bal ance bet ween what ever kind of collective
licensing reginme we're tal ki ng about and

potential anti-trust issues. And especially
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when we tal k about things |ike possibly, as
you said when we started out this norning, you
know, taking as a theoretical throw ng out the
115 license, if you were to do that tonorrow
given the type of -- the way the marketpl ace
has grown up underneath the regul ation that
we've had, | don't think you could really just
take 115 away. And indeed even phasing it out
woul d take an awful ot of effort and a | ong
time. We'd have to westle with the concerns
regarding | arge aggregators of rights, their
bar gai ni ng power in a marketplace, how they
behave in that marketplace both towards their

| i censees and towards each other in that

mar ket pl ace. And those are all concerns that
are very, very real when you talk about a
musi c |icensing environnment that has 30
mllion songs init. The other, kind of
pivoting off of that for a second, | had heard
M. Barker and Ms. Schaffer both tal k about
the idea that, going off of the RIAA's

proposal, that their concerns were that it
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feels as though it m ght be stripping

I ndi vidual artists fromtheir ability to
essentially saying no. And | was wondering if
we' re tal king about a collective |licensing
reginme, as | think M. Marks has laid it out,
that would result in kind of basically an

I ndustryw de rate that woul d have a percentage
split between, say, songwiters and sound
recordi ng owners. And individual songwiters
as represented by M. Barker and M.

Schaffer would want the ability to opt out.
|'"d ask the question are you asking for the
ability to conpletely opt out or opt in to the
rate as agreed? O are you sayi ng what we want
to do is opt out and negotiate on our own
behal f? Because, let's say, we found the rate
that either the National Misic Publishers
Associ ation or ny music publisher or whatever
or the overall retail rate that the Rl AA
conpany agreed to i s unacceptable to you.
Because if it's the latter, then you really

just underm ne the whole process and we're
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just back to square one. \Wich neans ny
constituency has to negotiate with every
single songwiter and sound recordi ng owner
for their individual rights. So that's the
question |I'mwondering. To kind of further
the RI AA proposal, are we tal king about being
able to either accept the rate that was agreed
or back out and not have your works |icensed,
or are you saying no, | want the free
marketability to negotiate a rate regardl ess
of this collectively agreed rate.

MR, BARKER Can | --

M5. CHARLESWORTH:  Yes. Well,
think M. Barker.

MR. BARKER: Yeah. Sure, let ne
gi ve you ny perspective on that. Let ne just
first preface that by one quick thing. And |
appreci ate, nunber one, what Ty is saying and
Ty being here representing Bri gham Young.
Because | think it's inportant that an
organi zation |i ke that be part of the process.

You and | probably think differently on sone
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things. One thing that | did read in your

comrents though, which | think | want to bring
up in order to answer your question, is the
statenent was nade that Brigham Young |ikes
Section 115 Because it's about the only thing
that gives |everage to you to use song
copyrights. WlIl, the fact that there is

| everage to be used agai nst song owners is the
very reason that we're trying to open this
thing up so that there's fair negotiations.

So that's sonething that -- | would say 115,
we can talk all day, I'msure we could talk
all day about the things that are wong wth
W' ve nentioned sone, | have others. | won't
go through go into themnow | don't like
115, but -- and Steven says, to go to your
point, and then I'll eventually, Lee, get to
yours, because this kind of builds up to that.
| agree with Ms. Schaffer in that just the
fact of being tethered, if you wll,
songwiters and publishers being tethered to

a rate that the record conpanies set, it is
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again not opening up the free market. Wy
would we not want to -- | think as Brittany
said -- look at records and songs equally in
the rights that they are afforded, neaning we
can both negotiate rates and we can opt in or
opt out. Wiich then gets to your answer, Lee,
to say in nmy opinion all of the above of what
you said is what we're looking for. Wy would
we not want and be afforded the ability to opt
in or opt out, and in the event that we opt
out to be able to negotiate a rate? Now, how
woul d that work? As you said, that's then
going to create a |lot of problens and maybe
stick us back into this 105 years ago. Well,
105 years we've had 115 or whatever it is, and
this rope has built up to where it | ooks |ike
we can't cut this thing. Yet it's nmade up of
I ndi vidual strands that if we can just attack
each strand at a tine, at sone point we can
get rid of that big rope. It's not going to
be a quick process. That's why | would

propose a sunset fornula or sunset period to
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say, hey, we want to get to a place where 115
goes away and replace it with -- and perhaps
this hel ps to answer your question as well --
replace it with a centralized entity that
gives the ability of the owners to belong to
it and give the ability to the owners to opt
in or opt out and even to accept certain
rates. This norning | saw an article, and
many of you may have seen it, "Amazon Caves to
| ndependent Music Publishers."” Amazon has been
trying to get individual nusic publishers to
agree to rates that are supposedly |l ess the
conpul sory rates. They've caved on that now,
and Amazon is now going after the conpul sory
statutory rates. Well, if we didn't have the
stat rate, if Amazon was trying to enter in
here, we didn't have the rates, then Amazon
woul d not just nove up to that rate and know
that that's as far up as they need to go.

Per haps Amazon or other entities, a Spotify,
could go to a central agency and say | want to

start up and I"'moffering this. And in a
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perfect world if that entity or those few
entities, whatever those are, and | don't have
any answer to that, then have the ability for
each of their nenbers to say, you know what,

| Iitke that rate, I'min. | don't |ike that
rate, I'mnot in. And if that entity only
recei ved 20 percent positive approval, then
obviously the entity knows they need to offer
nore. So at that point the free market begins
to take over as an aggregate of information so
that those copyright holders can then opt in.
And for those who may still choose not to,
sure, they have the right to then negotiate on
their own.

M5. CHARLESWORTH: Okay. Just |
have a really quick question. |s your
proposal, would it cover first use or is that
out si de of what you're tal king about, Steve?

MR. MARKS:. Are you asking --

M5. CHARLESWORTH:  Yeah, | just
want to make sure. Because in ternms of opting

out --
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MR, MARKS: Yeah, it would cover

first use but as a -- in the course of a
dealing kind of way. So, | nean today -- and
| think we noted this in our comments --
there's a certain assent, you know, that's
expressed as part of the recording process.
And so as long as that assent is expressed and

sonebody doesn't say sonething else that's not

M5. CHARLESWORTH: But the point
iIs, for the first use, the first recording,

t he owner, you know, the songwiter could opt
-- wouldn't be -- wouldn't necessarily have to
license on a label. In other words, as the
systemis today. So that's an inportant
reservation of right --

MR, MARKS: Right.

M5. CHARLESWORTH: -- on the part
of a creator today that would continue under
your proposal.

MR. MARKS:. Yes.

M5. CHARLESWORTH: Ckay. M.
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Col eman has been -- and M. Johnson have been
very patient, so I'mgoing to go to them

know you and Ms. Schaffer have nore to say
but | want to get to these guys.

MR, COLEMAN: |'Il try to | oop
back to what | was thinking about.

M5. CHARLESWORTH: |'m sorry.

MR COLEMAN: That's okay. Sone
of the free market discussion grates to the
ear of an independent publisher or a
songwriter. Because you have to think about
who the actors are in that negotiation, if
there are large firns negotiating in the free
market. The other thing that grates is that
If we take away sone kind of statute for
licensing the reproduction right, and we say
that's because it's governnent intervention
well, then we can al so take out the governnent
i ntervention which is copyright in the first
pl ace. These are two sides of the sane coin.
And | think that we do need a baseline of rate

setting. And I think there's a fundanental
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and wel | -established idea in copyright that
once the first use of reproduction has taken
pl ace then copyright owners can cry all the
way to the bank if they don't |ike another
version of their copyright out in the world.
But at |east they're guaranteed a paynent on
the basis of that. And what | hear as a
subtext in the RIAA and large firm di scussions
here is this notion that the rate is al
inmportant. | would submt that the -- that we
are tal king about copies and uses, and that we
need a floor rate in a statute. Because what
we're interested in is the nunber of uses of
our conpositions. And if you have a firmthat
cones along with a lot of negotiating |everage
that says we want to negotiate a rate for a

| ar ge nunber of copyrights on the basis of a
few copyrights that are inportant, that

doesn't |l eave roomfor risk taking on the part
of an individual songwiter who may have an
opportunity to do very well wth a single

copyright and is not part of that system

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 191
M5. CHARLESWORTH. Ckay. M.

Johnson.

MR, JOHNSON: There's so many
subj ect s.

M5. CHARLESWORTH. W have to be a
little --

MR JOHNSON: I'mtrying to be
qui ck.

M5. CHARLESWORTH:  Yeah.

MR JOHNSON:. Well, just the first
use, as a creator sonethings -- even Prince

has said there's how many versions of the song
"Kiss" but there's only one version of "Law
and Order." So on TV you don't do the sane
copy of the same show. But his copyright, he
owns it. And if he doesn't want soneone el se
to do it, that's his prerogative. And | think
that we should kind of rid of the first use.

O if we keep it, make it an opt-in or opt-out
type of thing. But as far as the basic 115
and 114, just thinking about it, first of all

I f you keep 115 you should have an audit
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right. | think that should be put in there,

| think Chris Castle is right on that. But
the nmore | think about it if you have 115, it
shoul d just be a conposition wwth an audit.
And the only statutory part about it should be
that you have to pay for it, whatever the rate
Is. And | think we should separate, get rid
of the Copyright Royalty Board and what ever
the rate should be. And the problemis that
-- you know, the 9.1 cents is a perfect
exanple, just to cap it, and that's what the
mnimumis, it's just a cap. And it's abused.
And | have a little chart here, which isn't
too big, I'"'mgetting sone nore nade up. But
just a basic inflation chart for one dollar
over 100 years. And you see it right there.

M5. CHARLESWORTH: Yes. Let the
record reflect M. Johnson's holding up the
chart; that it's hard to see if you're nore
than a few feet away. Maybe he will submt it
wth his reply comments.

MR, JOHNSON:  Anyway the point is
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If you can see it -- I'Il be quick -- is that
here's the dollar. The dollar's dropped 96
percent of value, just it's worth nothing for
a hundred years. But you have the two cents
right here, it stayed at two cents, went up
here, and then it just dropped down pretty
much overnight to .0000 nothing. |If you take
regular CPl inflation two cents is about 52
cents, what nechanicals should be these days.
So, anyway, | just think that if there's going
to be a statutory part, it should say yes, we
have a conposition copyright and we have a
sound recording copyright. W can audit, if
we want to, SoundExchange, we can audit ASCAP
and BM. That's pretty nmuch it.

M5. CHARLESWORTH: Okay. Thank
you. M. Sellwod, | think you've al so been
very patient.

MR, SELLWOCD: Thank you. |
t hought as a conpany |ike YouTube that has
licensed mllions and mllions of nusical

copyrights over the | ast couple years, maybe
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Il would weigh in just quickly. | think so
much of what has been said | agree wth, the
conpany woul d agree with direct paynents to
publishers. | think that's very inportant.

| certainly like the idea of an all-in

val uation of the nusic copyright. Qur
concerns about |icense fragnmentati on between
| abel s and publishers between the various

ri ghts, nmechani cal and performance, the nmain
concern for us that conmes fromfragnentation
Is an increnental creep in total content cost
fromwhich we can't really sustain the
business. So if there could be sone agreenent
bet ween publishers and | abels as to total
content cost, we don't -- we're very agnostic,
we don't care whether it's a perfornmance or a
reproduction, tell us how nmuch it costs. So
| really like that idea. | also agree that
there needs to be certainty in the definition
of what rights are covered by whatever it is.
So whet her we're excluding things fromthe

future or whether the reproduction right that
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occurs on YouTube is covered or not, that's
sonet hi ng that needs to be defined. Were we
start struggling is with the idea of opt-outs
for all the reasons that M. Knife described
and | think that | tried to coment on a
little bit earlier today. And also | really
struggle wwth the idea of transparency with
col l ectives. Publishers are just collectives
of songwiters, really, we don't have nuch
transparency of what happens once nobney gets
to a publisher. | would be concerned and
woul d hope that there would be sone real neat
and teeth to transparency and to what the

col lective is doing and how that works. And
under st andi ng again of what rights are commobn
to sonebody like us. But for the ray of hope,
YouTube exists outside of Section 115. W' ve
i censed the vast majority of the publishing
market in the U S, well over 90 percent. It
has been painful, costly. It has been
horribly inefficient. And, frankly, | don't

know of that many other conpanies in the world
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that could do what we've done. W're grateful
to have had a |icense and agreenent that has
been negoti ated and approved by the NWMPA as
wind in our sails on the work to go |license
all this. 1 don't knowif we would have been
able to do it without the NMPA. So it's just
-- | hope that the Ofice would consider how
pai nful, how inefficient, how costly it is to
license a conpetitive repertoire of catal og
W t hout the unbrella of sonething in Section
115. Thank you.

M5. CHARLESWORTH: Okay. We're
going to run a couple m nutes over but | just
want to get in M. Driskill and then if you
can be brief, M. Marks and Ms. Schaffer.
Then | think we'll be out of tinme at that
poi nt .

MR DRISKILL: | would just urge
us to understand what we're talking about
here. W' re tal king about property rights.
We're tal king about if -- | would daresay that

i f a novie production conpany said, hey, |

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 197

want to cone and use your house for free to
make a novie to give to the public for the
publ i c good, you know, you're going to let ne
do that. Right? | nean you're not going to
gi ve up your property. But that's what we're
aski ng copyright owners to do in a |lot of ways
Is give up their rights to their property.

And | think that's where we have to try to
neet here is having an acknow edgnent and an
understanding that it is in fact a property
right. The property right can be used in a
col l ective manner to nake things easier, but
just to nmake it easier doesn't nean that we
have to abandon the right. And I think that's
the main point that | think as copyright
owners that we need to nmake here, is that this
right is aright for a reason. It is a
property right. Let's don't abandon that for
ease of licensing. Let's do find a sinple way
to do this. Let's reduce cost, let's reduce
everything, efforts and everything el se, but

let's don't abandon this right.
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M5. CHARLESWORTH. Ckay. M.

Mar ks.

MR. MARKS:. Yeah. | agree
conpl etely and, you know, whatever discussions
we have should reflect that fundanental right.
You know, | conpletely understand all of the
things that you are sayi ng about the opt out
and things like that, and we shoul d di scuss
these going forward. | would just note, you
know, we have sonething of an odd market here.
Because an opt-out, just taking an opt-out as
an exanpl e, you' ve got one song that's got
eight different witers and maybe 15 different
publ i shers. So what happens if the one that
owns 5 percent opts out but the rest don't?
What if their representative -- |'m assum ng
they will be represented by different
desi gnated agents. Very conplicated things to
t hi nk through and things we shoul d think about
nmovi ng forward. The other thing is that the
mar ket is just kind of odd here too. Because

the normal tinme | think that the owner -- a
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songwiter or a publisher as the owner of a
musi cal work would |icense that work is at the
creation of the work, you know, to the -- for
exanple, to the | abel when they're creating a
recordi ng before the recording is done. And
what we're tal ki ng about here is sonething
very different. It's constructing a

mar ket pl ace where that negotiation happens
after the recordings have all been nmade, which
I ntroduce just a variety of sonme things to

t hi nk about in terns of how the normal market
woul d work that we shoul d think about sone
nmore and think through. But | think this has
been a great conversation and hopeful ly just
the start of a good di al ogue.

M5. CHARLESWORTH: COkay. And |
think that |leaves Ms. Schaffer with the |ast
word unl ess anyone el se has a burning need to
comrent rather than eat |unch, which
personally is where |I'm headed.

M5. SCHAFFER: | will not keep

everyone fromlunch but for a mnute. Just to
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address M. Col eman's poi nt about rates not
being the only thing, and | think that nost of
t he publishers and songwiters woul d agree
that transparency and having an audit right is
essential to any revision or any collective
agency that cones about is having that
transparency, especially that audit right.

And then just to answer the question that |
was asked by M. Knife about if there's a
collective in the opt-out right. | wll not
speak for any particul ar organi zati on, but
personally | understand where you're com ng
fromand | think that you are right, that at
sone point there has to be a way for at | east
the nost basic licenses for nusic services to
know either if soneone is in or out, and for
the negotiations to have sone endi ng point.
And | think that that is sonething that we all
have to address. Were that line is, | think
Is part of the discussion, but |I think we
woul d acknow edge that you're on the right

track of that concern
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M5. CHARLESWORTH:  Ckay. Well,

thank you. And | think this was a really good
di scussi on and where people engaged with one
another, and | appreciate that. I1'mgoing to
turn this over to ny colleague, R ck Marshall,
who can explain the lunch options, | guess.

(Lunch process explained by Rick
Mar shal | )

M5. CHARLESWORTH.  And we're
reconveni ng at 2: 30.

MR. MARSHALL: Yes, 2:30.

MS. CHARLESWORTH:  2: 30.

(Break taken from1:05 to 2:30
p.m)
Session 4: Fair Royalty Rates and Pl atform
Parity

M5. CHARLESWORTH. W have a
couple nore panels to go. The next one is on
fair royalty rates and platformparity. W' ve
heard sonet hi ng about these issues already.
A lot of these panels, as |'m sure you' ve

noti ced, overlap to sone degree. And that is,
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frankly, because the issues are certainly
interrelated. But on this particular panel we
want to |l ook at sort of what are sone of the
principles we mght be able to agree on in
terns of setting royalty rates in terns of

ei ther standards or should the standards be
uniform And also I'd like to -- you know, we
talked a little bit about | think the CRJ
process and nmaybe the 115 process. W haven't
tal ked so nuch about the PRO rate setting
process. But if people want to share their

vi ews about the actual judicial or

adm ni strative processes and things -- | think
we've heard a bit about that but it wll be
Interesting to hear nore about ways in which
those mght be refined, assumng they're
retained. And we have -- | guess before we
start we have one new nenber of the panel
Wiich is M. MliIntosh. And, M. Mlntosh,
woul d you like to introduce yourself and
explain your affiliation.

MR, MCI NTOSH: Sur e. "' m Bruce
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Mcl nt osh from Codi go Musi ¢/ Fani a Records.

W're a Latin nmusic -- actually a | egacy | abel
out of Mam. W're in our fiftieth year this
year. It all began in '64 in New York. And
we' ve got a catal og of about 3,000 al buns,
about 21,000 tracks, so it's pretty nmuch the

| argest i ndependent Latin |abel out there.

Al so representing A2IM and we are part of a
coalition of about 300 plus independent

| abel s. As you guys know, in the United
States there's no collective bargaining in
that sense, so it nmakes it tough. And a | ot
of what |I've heard in the earlier panels,
there's really -- with direct licensing it's
very difficult and really al nost inpossible
for an independent |abel to go in on the sane
footing and have a level playing field as the
maj ors do when doing direct |licensing. So
that's one of the big points and one of the
things we would |like to advocate for is a
statutory conpul sory rate that provides equal

pay for equal creation of works.
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M5. CHARLESWORTH: Ckay. Thank

you. And welcone. So | think maybe it m ght
help to start this panel off with a general
question, which | alluded to just a nonent
ago, which is in thinking about this issue and
assumng, let's say -- | know there's sonme who
are of the viewthat all this should be done
in the free market, and |I'mgoing to set that
aside for a nonent. But let's just assune
that there's sone sort of governnent-defined
rate setting process. Wat principles do you
t hi nk shoul d gui de that process? What shoul d
-- you know, if we were witing it from
scratch, what should it |ook Iike? Should
rates be set jointly for different copyright
interests or for different uses, or should
they continue to remain in separate
proceedi ngs? And so |I'mgoing to open the
floor wth that very broad question. Yes.

MR, KASS: | think the nunber one
thing that you need to do or Congress needs to

do is segnent the markets. Because as we went
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around there were so nmany different nmarkets
and there were so many different interests
that needed to be protected that it's very
hard to put in the sane pool a high school
radio station wwth CBS radio or even with

XM Sirius or all the different things. So
iIt'"s quite possible that a rate is going to be
entirely different for one segnent of the

mar ket than another. The other thing | would
encourage you to do, and that is at |east nake
the statute, the new 114 sinple enough that
sonebody like the CRB or CRJs could actually
make a rate decision. One of the interesting
things that canme out of the July 6th ruling by
the DC. Circuit that the CRB was inproperly
appoi nted, when they | ooked back and saw what

I npact this would have they determ ned that
actually the CRB didn't set any rates except
for the $500 m ninmum that all the rates were
negoti at ed because people just didn't want to
use that CRB process. And again the judges

are encunbered by the |l aw, apparently, so it's
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so conplicated that they're not able to nake
rate deci sions properly.

M5. CHARLESWORTH:  Well, just a
little bit in defense of the CRB. | nean they
do often arrive at actual decisions or not
infrequently at rate decisions, but nmany, as
you suggest many of the rates are actually
determ ned through a settlenent that's then
adopted by the Copyright Royalty Board. And
the statute actually encourages, to sone
extent, the settlenent. So | guess that's

anot her sort of subissue is you're suggesting

maybe, | think that naybe nore shoul d be
litigated, perhaps, | don't know.
MR KASS: No. | think it should

be so sinple that the CRB can hear evidence
where there's a dispute. Qbviously everybody
wants 209 an open negoti ation period and --

whi ch was just conpleted wwth Wb. 4, and then
iIf there is argunents to be had, to work those
out again between the copyright holder and the

user of the copyright. But there's
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potentially going to be disputes. And back in

the ol den days with the CRT, the Copyright
Royalty Tribunal, it was a process that worked
itself through under the direction of the
i brarian and the Copyright O fice who could
review t he deci sions and change them M.
Billington certainly changed the CARP deci sion
dramatically on that. At this point | think
you all can only review the decisions of the
CRB for matters of law, and Billington can
just fire the judge if that's what he wants,
but he can't do anything. Wll, that's really
not good arbitration, that's really not good
law, at least in the intercollegiate
br oadcasting system

M5. CHARLESWORTH: Okay. M.
Kni f e?

MR KNIFE: Oh, | thought Steve
was going to go.

M5. CHARLESWORTH: No, |'m shaki ng
things up, I'mgoing to, I'mtrying to go

count ercl ockw se.
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(Al speak at once)

MR KNIFE: So | apol ogi ze, ma'am
Di spensing with the levity for a mnute, |
think there are a lot of issues with the
di sparate rate setting standards and the rate
setting processes. As a kind of an
overarching concern, | think that whoever is
setting the rates for whatever activity we're
tal king about, whether it's a federal judge
sitting in the Eastern or Southern District of
New York or it's a copyright royalty
adj udi cator, they should have available to
themall information about the marketpl ace
that they can possibly get their hands on. |
think evidentiary restrictions about what
deal s they can | ook at, what deals they're
allowed to weigh in on and consi der as they
cone up wth their decisions just don't nake
a whole ot of sense. Mwving a little bit
forward fromthat, you know, we have this kind
of accelerated process in the CRB right now,

which | think a lot of people initially
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t hought m ght be a cost benefit in that it --

you know, the idea was that you get in and out
very, very quickly. There's a very conpressed
time frame for the overall proceeding,

I ncl udi ng di scovery, et cetera. And | think
that ultimately that has led to actually a
nore costly process, quite possibly. Because
it's kind of |ike how many people are you
going to throw at a man hour problem R ght?
And the point is you can pay so nmany | awers
to work on a case that's going to take a year
and a half or you can tell themyou've only
got six nonths to do it. And your bill isn't
going to be any | ower because they're just
going to throw nore |awers at it. And that's
alittle bit of a problem And then that

| eads to the last point that | want to nake,
which is, you know, Fritz was tal king about
the idea of making it very, very sinple.

There are -- that's a doubl e-edged sword. The
I dea of nmking these proceedi ngs very, very

sinple is -- could possibly be problenmatic.
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VWiile it's attractive on one side because it
m ght make it available to greater nunber of
potential users in the public to be able to
cone into these types of proceedi ngs, as we
have kind of just touched upon a little bit
today these are very, very thorny issues,
they're very -- they contain a | ot of
subtlety. There's a lot of -- there's many,
many interests involved, all wth individual
perspectives that don't necessarily |ine up.
And on that front | think that having very,
very |l earned judges to preside over these
types of rates and proceedings is probably the
better way to go. And the idea of doing
things |ike having kind of an accel erated
process or maybe even a small clains type of
process, while it seens attractive on first
blush it is probably not as attractive when
you really kind of gane it out as it m ght
appear initially.

M5. CHARLESWORTH: Okay. M.

Mar ks.
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MR, MARKS: You want to team back

and forth?

M5. CHARLESWORTH: Wl l, he --
okay. No, well, he put his sign up after
yours though. | have a secret -- there is a
logic to this in ny head.

MR MARKS: First | would just
state that in terns of the standard, sonething
that represents market value is we think
critical. |If you're going to subject rights
to a conpul sory license, there should be
mar ket value as the rate standard. You know,
|"ve heard a lot of -- there are a |ot of
di fferent opinions about the willing
buyer/willing seller standard. W think it's
working. We offer it at different standards.
There were others that we woul d have been fine
with that were considered at the tine,

i ncluding fair market value, you know. So |
think we remain open so long as it's very
clear that the goal is to provide market

value. | do think, you know, getting to sone
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of the issues that Lee and Fritz were talking
about, there -- certainly one way to sinplify
t he proceedi ngs, right now we have a direct
case and then a rebuttal case in a fairly
conpressed tine frame. And rolling those two
toget her so that you have -- maybe you're
nmovi ng nore of the discovery up front and then
just having one hearing nmay be sonethi ng that
shoul d be explored. O maybe it's sonething
that at the option of the parties, if the
parties to a particul ar proceedi ng agree that
they want to do it that way, they should be
able to do so. Because it does get very
difficult when you get to the rebuttal stage
to try and get discovery and get through that
process, and it mght work a little better
just having one there. | think -- you know,
the statute right now says that the CRB shoul d
set different rates for different types of
services. So they should be doing that,
they're directed to do it. | think the fact

that negotiations often occur or settlenents
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often occur is a good thing. Because the idea
behind the statutory license is to encourage
it and to have this available as a backstop in
the event that you don't have an agreenent.
I wll say, unfortunately, you know, for us we
do feel like there's always at | east one | arge
party on the other side who just wants to roll
the dice again. And that's why we end up in
a lot of -- you know, we've ended up
litigating virtually every webcasting
proceeding. And that unfortunately appears to
be the case again this tine. So those
comments | had.

M5. CHARLESWORTH: Okay. M.
Oxenf ord.

MR OXENFORD: Onh. | thought you
were goi ng over there first.

M5. CHARLESWORTH: | told you I'm
shaking it up.

MR, OXENFORD: You really are. |
was falling asl eep here.

MS. CHARLESWORTH: This is so no
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one falls asleep. It's like |law school.

MR, OXENFORD: While Steve is
tal king, you're right, | couldn't have
possibly fallen asleep. | think that the
process, while certainly having to | ook at
fair market value, also needs to take into
account business realities. | think that's
one of the biggest problens in the 114
proceedings, it hasn't really | ooked at the
busi ness realities of the services. | nean
sonebody's got to be able to pay these
royalties and continue to operate a business
in order to afford to pay the royalties that
are demanded by the copyright hol ders.
think also | agree with Fritz that there are
different proceedings with different parties
that have different interests. And to try to
roll everybody into one proceeding | think is
going to be just about inpossible. | nean if
you |l ook at the satellite radio folks, it's a
whol e different business really than

webcasting with different costs involved, wth
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different abilities to pay. Even broadcasters
and certain webcasters have different aspects
t hat have been accommodated in the 114
proceedi ngs but even that has created sone
problens. | think |ooking at the differences
bet ween those sorts of services, and certainly
noncommer ci al fol ks have a whole different set
of circunstances that are often overl ooked.

As to Steve's comments about the process, |
don't have any probl ens about an idea of
rolling all of the hearings into one as |ong
as there's the opportunity to prepare a
rebuttal exhibit before you prepare a -- after
you' ve 218 seen the direct case exhibit. |
think one of the issues is being able to
prepare that direct case exhibit. Being able
to get the information necessary to have a
sufficient fact base in order to prepare the
di rect case exhibit. In the current
proceedi ng, for instance, the Wb. 4
proceedi ng, Pandora had requested predirect

case discovery so that they could actually
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have sonme nunbers fromwhich to derive a rate
to be proposed. And what a concept to
actually know what the world is before you
propose the rates that are out there in the
universe. And that was rejected by the CRB
because the statute doesn't seemto provide
it. It talks about discovery after the direct
case exhibits and then anendi ng the direct
case exhibits, which seens awful inefficient
to ne. So maybe we shoul d | ook at noving the
di scovery to prior to the direct case exhibit
so that we have a basis for preparing conplete
di rect case exhibits.

M5. CHARLESWORTH: Okay. M.

Schaffer. Are you going to coment on 115 or

MS. SCHAFFER:  Yes, 115.

M5. CHARLESWORTH:  kay.

MS. SCHAFFER: My comments are
nore directed to 115.

M5. CHARLESWORTH:  All right.

Before we nove to 115, do ot her people want to
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comment on the 114 process?

(No response.)

M5. CHARLESWORTH:  Ckay.

M5. SCHAFFER: W th respect to
parity and fair rates and 115, | think a | ot
of it has been addressed in this norning's
proceedings, with the first issue being that
iIf we are going to keep 115, there has to be
| think a fair market base rate for how we set
the 115 conpul sory licensing rate. Currently
it's on the 801(b) standard. And | know the
Songwiter Equity Act has proposed noving that
toawlling seller/wlling buyer nodel, and
I think that that's a good direction that
everyone would like to see us head in if 115
does remain, so setting those rates to a fair
standard. | think you also -- | guess this
does get to 114 a little bit in that with
114(i) and the fact that it prohibits ASCAP
and BM in those rate setting proceedi ngs and
from consi dering sound recording rates, you

know, | think has dramatically underval ued
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both licenses. And I think Pandora's a good
exanple where | believe it's -- NWPA' s
comments point this out, but 48 percent of the
revenue from Pandora is going to artists and

| abel s where 4 percent is going to publishers
and songwiters. So obviously there's a great
di sparity there. And while SESAC i s not under
the consent decrees, the fact that ASCAP and
BM are restricted to certain rates obviously
underm nes their negotiation ability even nore
significantly as well. So | think that's one
part of it. Also with these proceedi ngs |

thi nk you have the problemthat you get the
parties together to agree to a settl enent and
then it takes two years to approve, and then
the board doesn't end up approving all aspects
of it, which everyone had bargained for in
kind of comng to the agreenent that they had
concerning what the rates would be. You know,
| think that there were things that the
digital services thought that they were going

to get out of that settlenent that weren't
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approved and vice-versa. So | think that
there needs to be a consideration if we do
have a settl enent agreenent and the parties
can cone to an agreenent, allowing that to
stand. Then | think you al so get into again
just the fact that there's not an audit right
under 115. And that's that point that | --
we' ve been speaking about this norning and
w Il continue to, but there's no transparency
and ability to determ ne whet her the nonies
actually being paid correspond to the uses of
the nusic conposition. So | think if 115
stays in place, those are the types of reforns
that we will need to take a | ook at.

M5. CHARLESWORTH: Okay. Thank
you. M. Barker.

MR, BARKER: Did | look like I was
going to sl eep?

MS. CHARLESWORTH:  Yes.

MR. BARKER: Thank you. Yeah, |
agree with what Brittany just said. And I

think -- | kind of wanted to | ook at this.
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You started this out to say there are sone
that want fair market value. O course | am
one of those. And to say but if we do keep
115 how do we do that and 115 and 114, and |'m
going to say let's get as close as we can to
the fair market value. That's going to be ny
bottomline thenme. But | did -- just so that

| could better understand all of what we're
tal ki ng about when it cones to 114 and 115

I ssues and the different sources, | drew out

a few weeks ago a diagramfor nme, which I'm
not going to hold up because | know we're on
radio so it doesn't matter to anybody. For ne
"Il look at this. But | broke down uses into
ei ght different categories. Phonorecords,
DVvDs, ringtones, interactive stream ng,

noni nteractive, terrestrial radio,

synchroni zation, and then what | call print
and other. Qut of these eight categories |
drew columms to say which of them-- how are
they licensed under 115 and how are they

i censed under 114. O, |'msorry, how are
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the publishers |icensed and how are the
masters licensed. | realized that the
publ i shing on every one of those have
restricted |licenses other than, as we tal ked
earlier in another session, the sync and the
print/other. What's interesting though is on
the sound recording side there was one of
t hose ei ght categories that have any
restrictions whatsoever, which is the
noni nteractive streamng, which falls under
114. So out of those eight, only one
category, as | just read, has any restrictions
what soever. Now, record conpani es would cone
and say, yeah, but we don't even have al
eight. W don't have terrestrial radio, and
| agree with that. And I think you shoul d.

MR, MARKS: O print.

MR, BARKER: Pardon ne? Yes, there
you go. So | think you should have eight.
But the point | want to nake is | think as
rates are determ ned, whether it's the CRJ,

whether 1t's the industry as a whol e, whether
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it's the rate courts, is that each of these

ei ght uses be | ooked at equally on both sides,
for both the publishing and the record. For

I nstance, noninteractive stream ng for
publishers is |icensed through the PRGs which
are limted by consent decrees. Yet sound
recordi ngs, while you do have a bl anket

i cense under 114, it does have a wlling
seller/wlling buyer aspect to it so that
there is a nore free rate for that. 225 You
know, if we | ook at phono records, DVDs,
ringtones, and interactive stream ng,

conpul sory licenses on publishing, the record
conpanies are free market. So and then if we
| ook at terrestrial radio, ASCAP and BM have
consent decrees, you get nothing. | think you
shoul d get sonething, but | think what you get
shoul d take into account what publishers get
so that we can | ook across simlar uses on
both sides and determne a nore fair market
value. The Songwiter Equity Act | think

tries to, attenpts to, and |I think does a good
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job, in addressing a few of these but | think

It doesn't obviously address all of them So

my suggestion is that we | ook at a per use and
we | ook across on the sound recordi ngs and the
publ i shings, use that information, and

what ever the rate setting body is, if we have

to have one, they consider all of the above.

M5. CHARLESWORTH: Okay. M.

Mar ks.

MR, MARKS: Just one
clarification. So on the noninteractive
stream ng we have a conpul sory license. You
have an exclusive right where you have
col l ective bodies, but the ability to get out,
as we're seeing right now So | think your
rights are broader in that category than ours
are, | would say.

MR, BARKER: They may be broader.
They're restricted in the rate setting process
If you choose to participate. But | --

MR, MARKS: Yeah.

MR BARKER: -- would agree that
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they could be broader in a sense.

MR, MARKS: You're certainly
suffering froma court that is not valuing the
work as it should, | would agree with that.

M5. CHARLESWORTH. So we have
several different rate setting standards which
have been alluded to. The 801(b) standard,
there's wlling buyer, wlling seller, and
then the PROs. The consent decrees basically
say a reasonable rate although that's been
interpreted to be sone senbl ance of a nmarket
rate. Does it nake sense, | nean is there a
justification to have different rate setting
standards for different types of uses? |I know
no one has an opinion on this. Gay. OCh, I'm
sorry, M. Johnson.

MR JOHNSON: In a way, yes.
Because Sirius is different from Pandora's
different from Spotify or terrestrial radio.
But | go back to again it's that basic
copyright. And part of ne -- you know,

obvi ously the reason why we have a cap and
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things are so bad is because in a way the

m ni mum statutory rate. They paid nore back
then for a tenporary period. But just |ike
SoundExchange or just like if we're setting a
new rate, it's always going to dwindle into
nothing, really, | think, just because of the
nature of it. And | also think that just |ike
ASCAP and BM are starting to do, that they
shoul d be able to collect fromwhatever they
want. There's a nechanical side of the
stream which | think is a big point for ne,
that that 9.1 cents, which was your m ni mum
statutory rate, and a streamis a nechani cal
and a performance at the sane tine. So when
we |ost that, the whole thing fell apart for
us, because we depended on that 9.1 cents.
And so | think the reason why, back to your
guestion with regard to set rates, that the
reason why we're in this ness is everybody's
trying to avoid the CRB board or consent
decree, from Universal to nme and everybody in

between. And so those rates, you know, that
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-- if we didn't |ose that nechanical for the
stream that would have helped a lot. W

woul dn't be in as big a ness as we are now.

For songwriters just the whole thing. So |
think that if you price fixed the rate,
tenmporarily, and to wait five years for the
SEA-bill, the next CRB hearing for nmechani cal
Isin three years, thenit's two years to
conplete. So we're going to wait five years
to possibly consider a couple pennies on a 9.1
cents nechanical for a CD that won't even
exi st anynore? And so it's kind of insane, the
SEA-bill, in that sense, and | understand,
it's great to have a free market provision and
i nside the CRB or you know, consider free

mar ket rates or fair market rates, whatever
that nmeans. And, you know, what is a fair
market rate? Is it 52 cents, is it 20 cents,
iIs it arbitrary? And that's why that free

mar ket, those thousands of little points are
so inportant. So when she was talking I just

had a question just thinking what happens if
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the SEA-bill passes, but the Copyright Ofice

gets rid of 115? You know, it doesn't even
make sense --

M5. CHARLESWORTH. We couldn't do
that on our owmn. | wish we had the power to
change the Title XVII, but that will be up to
Congr ess.

MR, JOHNSON: What |' m saying
we're here argui ng whether we're going to get
rid of 115 or not. And the biggest part of
the SEA-bill is 115, it's nmechanical |icense,
which we don't really have nechanical s
anynore. Download's on the way out. And so
we don't really have downl oads really anynore,
CDs, they're going by the wayside, and the
future is streamng. And we were talking
bef ore about what's going to be the next
format. | really have no idea, and |'ve
t hought about it. You know, they nay put a
chip in your head or sonething. But wreless
streamng is it, | think. [It's just going to

get faster and better. And so, anyway, if
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you're going to set rates, one of ny ideas is
to have a "stream ng account"” just like a
downl oad account for iTunes. And really
copyrights are going to have to go up as far
as paying for the sound recording, paying for
the perfornmer, just |ike SoundExchange
collects for, and then the split for the
songwiter and the nusic publisher, that nay
be two or three dollars, that may be five

dol lars per song. And | know that scares the
hel |l out of sone people, but you | ook at
costs, | was talking to this guy who ran a
record conpany before |last night, and he says
you | ook at cable, and we're paying $129 for
t he package for Contast. But he has a house
sonewhere el se where he's got to get DirecTV
for certain other things and Netflix for these
prograns or whatever. But he's spendi ng $400
or $500 a nonth just on cable. And you go to
-- | want to get a song. OCh, it's free on
Pandora, it's free on Amazon, it's free on

Facebook, and Spotify it's free on everything.
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And that just is insane. And | think we're

going to really have to start paying for
songs, and | think an upfront "stream ng
account" per-song, per-custoner and per-
Sstreaner is the way to do it. And maybe have
to have the custoner pay for it, maybe nore ad
dol I ars, maybe nore investnent, maybe hi gher
subscri ptions.

M5. CHARLESWORTH: Okay. M.
Kass?

MR KASS: | think the devil is
always in the details, and in 114 we
technically have a willing buyer/ willing
seller. But as Lee pointed out, because you
can't enter sonme willing buyer/willing seller
agreenents into evidence, you have, for
I nstance, a nmuch |lower per streamrate for
Nati onal Public Radio than you do for a high
school webcaster. The high school webcaster
pays $500 per stream and National Public
Radi o t hrough Corporation for Public

Broadcasti ng pays between $50 and $100 per
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stream dependi ng on how you allocate it. So
inreality it's wlling buyer/willing seller
after political considerations. And I think
iIf you're going to have a marketplace or a
willing buyer/willing seller you have to have
what Lee tal ked about, and that's where
everybody gets into the pie. And if a good
deal agreenent is nade on one party, then it's
going to be applicable to all.

M5. CHARLESWORTH. M. Knife.

MR KNIFE: | was just going to
say to answer the question that you originally
posited, | think it does nmake sense to have a
unified rate standard. | think any reasonabl e
adj udi cati ng body that we enpower with the
authority to engage in that type of rate
setting ought to be able to distinguish
between all of the types of activities that
we' ve been tal ki ng about here, i.e.

I nteractive stream ng, noninteractive
stream ng, sonething in between, you know,

user preferred stream ng, whatever you want to
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call it, mechanicals, sound recording,
reproduction rights. | think we ought to
aspire to the idea that there could be a
single definition that accurately enconpasses
the idea that copyright owners ought to be
adequately conpensated for the use of their
copyrighted works in whatever context that
occurs, and then leave it up to the

adj udi cating body to determ ne. Just because
you have the sane rate setting standard does
not mean that the rate that conmes out of it is
necessarily the sane rate, depending on a
whol e bunch of circunstances, including, you
know, market inputs and pricing, et cetera.
l"msure it's going to cone as a shock to
Steve that | think that rate setting standard
ought to be sonething |like 801(b) or perhaps
even sonet hing higher, |ike what we have in
the -- or | shouldn't say higher, | should say
sonet hi ng that enpowers the adjudicating body
nore, |ike what we have under the ASCAP and

BM consent decrees. But that being what it
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Is, and I|"'msure Steve will take ne to task
for that in just a nonent, | do think it's
certainly attainable, and we should aspire to
having the sane rate setting standard and j ust
make sure that it is actually applied. And as
Fritz echoed, that the adjudicating body be
able to see all of the relevant evidence for
any particul ar market segnent and any
particul ar market pl ace, and thereby cone up
wth the appropriate rate under a fairly

defi ned standard.

M5. CHARLESWORTH. M.  Marks.

MR MARKS: | would agree with Lee
that you -- that one standard across al
services is the way to go. And | do agree
that that doesn't nean you're going to get the
sane rate, because different types of services
are different and you're going to have to | ook
at those differently, and therefore you m ght
have one rate for one kind of service and
anot her for another but at |east you're

operating under the sane standard. As |'ve
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said before, | think it should be market

value. | find some of the coments

I nteresting because it al nost sounds |ike
those that have | obbied for and are
benefitting froma conpul sory |license, which
I's an incursion on the exclusive rights of the
copyright owner, are conpl ai ni ng about bei ng
di sadvantaged by it in sone way whereas the
politicization of it |I think has enured to
their benefit dramatically in at |east two

I nstances. After the first webcasting
proceedi ng when the rate was cut in half and
after the second webcasti ng proceedi ng when we
were essentially forced by Congress to do a
deal with Pandora and other services as a
result of congressional pressure that these
conpani es and ot her conpani es brought to bear.
So | think that conpul sory licenses kind of
suffer fromthat political pressure,
unfortunately, but it certainly hasn't been to
our benefit at all.

M5. CHARLESWORTH: Okay. | see
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you leaning in, M. Oxenford.

MR OXENFORD: Well, | was just
going to say that Steve is tal king about one
aspect | think of the whol e purpose of
copyright to fairly conpensate the arti st.

But there is the second aspect of copyright,
and that's to nmake avail abl e copyri ghted works
to the public so that the public can benefit
fromit. And | think that that aspect also
needs to be taken into account in any

anal ysis, which is why, like Lee, | think the
801(b) standard is the standard that shoul d be
used in any rate setting decision. Because
you do have to | ook at nore than just what is
the best possible rate that sonebody's wlling
to pay, in one individual circunstance to pay
a copyright holder. But also |ook at how can
you encourage the distribution of the

copyri ghted works w thout dimnishing the

i ncentive of the creators to create. And |
think there's a bal ancing that takes pl ace

there using sonething |like the 801(b) standard
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where if you're just looking at a market rate
or just looking at what two particular parties
have agreed to in sone transactions, you don't
get that bal ancing.

MR, MARKS: W have over 2,000
servi ces operating under the 114 |icense. Two
thousand. So it seens |like there's very
little inpedinent to getting into the market
and maki ng wor ks avai l abl e.

MR, OXENFORD: But how many of
those 2,000 services are actually operating
under the rates set by the CRB? Most of those
services are operating under deals that have
been set -- MALE VO CE: Agreenents.

MR OXENFORD: -- after -- MALE
VO CE: That's right.

MR OXENFORD: -- the CRB

deci si on, not based on the decision that was

reached on the record using willing
buyer/wi I ling seller standard.
MR, MARKS: | don't think that's

the case, actually. Because nost of those are
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broadcasters, and the broadcasters are paying

MR, OXENFORD: Right, the
broadcasters are paying the broadcaster rate,
whi ch was set --

MR, MARKS: Which is --

MR OXENFORD: -- in a wlling
buyer -- in a negotiation after the Wb. 2
deci si on.

MR MARKS: Right, but those rates
are essentially the sane as what the CRB sai d.
There's no difference. Pandora has a | ower
rate because it exercised, you know, in our
view, its influence to try and get a | ower
rate from Congress. And you do have sone
I nstances where there are negoti ated deal s
wi th noncons and sone others |ike that. But
the vast majority are paying | think under the
rate set by the CRB.

MR, OXENFORD: But those rates
were set by the CRB relying on the broadcaster

deal , which was a negoti ated deal after Wb. 2.
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MR KNIFE: | think Mke Huppe

even testified to that. Right? | think he
actually said that the preponderance of
paynents that SoundExchange gets --

VR, MARKS: Uh-uh, 1t's different.

3

KNIFE: -- are from--

MR. MARKS: That's because --
that's --

M5. CHARLESWORTH. WAit, wait, |et
-- can Lee just finish his thought before --

MR KNIFE: Yeah. | think the
majority of the paynents that they get are the
result of private deals. And whether or not
those private deals, as we sit here now, have
a rate that equals the CRB rate, that's not
the sanme thing as saying that they are paying
under the CRB rate. They're payi ng under
deals that they arrived at. And | think
that's a distinction that's not just a -- you
know, | don't think that's equivocation.

MR, MARKS: Well, the paynent

issue 1s -- | nean, |ook at the market.
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Pandora has 70 percent or nore of the market.
So we know that, because we did a deal wth --
or SoundExchange did a deal w th Pandora that
nost of the paynents are going to be from
deal s.

MR. KNI FE: Yeah, okay.

MR, MARKS: That's one service
that dom nates --

MR KN FE: Ri ght, no, no, |
wasn't tal king about --

MR MARKS: That's what M ke sai d.

MR, KNI FE: COkay. Well, | thought
he said -- | nean, | don't know, do you
remenber, David? | thought he said --

MR, OXENFORD: But it seens to ne,
Steve, if you're considering broadcasters --
because the CRB eventually did adopt the
broadcaster rate that was agreed to in
negoti ation after Wb. 2. They | ater adopted
that as the broadcaster rate because it was

the rate that had been negotiated, was already
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I n existence, and there was nobody to object
to that. So yes, they nmay be payi ng under
rates that the CRB set --

MR, KNI FE: Eventual ly.

MR, OXENFORD: -- but it's based
on a deal that was negotiated after the CRB
through a decision that actually lowered in
the initial years all the rates that the CRB
had set in Wb. 2.

MR MARKS: And that's ny point.
The political pressure that was brought by the
broadcasters and others forced us to do deals
that were at rates that were | ower than what
the CRB set after looking for two years at
mllions of docunents and tens of w tnesses
and | onger proceedings than you have in any
hi gh-profile trials that are covered by the
media. So --

MR KNIFE: So are we agreeing not
totry to influence the political process? |
just want to be clear.

M5. CHARLESWORTH: | think that's
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what you' re doi ng here today.

MR KNIFE: R ght. M point is --
VR, MARKS: W' ve never run to

Congress about any rate that was set in the

CRB.

MR KNIFE: OCh. Well, that's an
interesting -- that's a very, very specific
poi nt .

M5. CHARLESWORTH: Ckay. | think
we're going to --

MR, MARKS: That's what we're
tal ki ng about. Right?

M5. CHARLESWORTH. We're going to
go to Ms. Schaffer. Unless you've sonething
further, Lee?

MR, KNIFE: No, |I'mgood. Thanks.

M5. CHARLESWORTH:  Ckay.

MR, KASS: A coupl e things again,
it's a finding of fact by the U S. Court of
Appeals in the DDC. Crcuit that as of July
6, 2012, when they found that the CRB was

I nproperly appointed, that the CRB had not in
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effect set any rates. Because when a court is
I nproperly appoi nted or judges, they have to
vacate all the rates that were prior to July
6th. So I nmean that's just a finding of fact
that the CRB did not make any rate decisions
prior to July 6th. But back to the point of
how we can inprove the law or 114. | think
one of the challenges for all of the
stakeholders is that it's not a transparent
process. For instance, normally public funds
-- and that would certainly be the Corporation
for Public Broadcasting at one or $2 mllion,
and certainly all |IBS nenbers, which pay with
public funds -- you could go onto the FAL,
Freedom of Information Iaw, and find out what
happened to that noney or where it went or
whatever. But in reality if you nmake those
ki nds of requests from SoundExchange it's a
busi ness secret. So | think you need to have
transparency, all the stakehol ders need to
know where the noney goes, and what's

happening to it.
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M5. CHARLESWORTH:  Yeah, wel |,

there is an audit right under 114, if |'m not
m staken. So | mean that is one area where
114 differs from 115 in terns of the ability
of --

MR KASS: But it's very
expensive. To give you an idea, SoundExchange
in the year endi ng Decenber 31st, 2012, paid
Jenner & Block $8 million. And that wasn't a
rate setting year. So it's enornously
expensive to go through any of these audits or
chal | enges or anything else. Ei ght mllion
dollars is a lot of billable hours.

M5. CHARLESWORTH:  Yeah. Well,
that actually raises a very interesting
guestion | saw in sonme of the comments, which
I s does the cost and burden of these
proceedi ngs inhibit people fromusing the
processes where if the process were cheaper
and nore efficient, they mght well try to set
arate or get arate set. In other words, is

the cost and burden of the process itself
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I npedi ng the mar ket pl ace.

MR, KASS: And | think the answer
tothat is clearly yes. At least in the case
of college and high school broadcasters. For
I nstance, the cost of just doing census
reporting would be enornous for a vol unteer
student station.

M5. CHARLESWORTH: Okay. M.
Kni f e?

MR KNIFE: Yeah, | was going to
say even for sone of ny nmenber conpani es,
which are large ostensibly for-profit and sone
of them publicly traded conpani es, the cost
and the expense both in tinme and noney of
engagi ng in these proceedings is, in many
I nstances, seen as prohibitive. | nean |'ve
been involved in a handful of them both in
Section 114 and 115. And | can tell you that
when | poll my nenber conpanies as to whet her
or not they have an appetite to engage in any
one of these proceedings, it's very often the

decision is driven by whether or not they're
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going to see a benefit that equals or will
out wei gh the cost of engaging in the
proceedi ng itself.

M5. CHARLESWORTH:  Ckay.

MR KNIFE: |'mnot sure that |
have a better answer, and | apol ogi ze for
that. But | just -- | do know that they are
cunbersone, they're lengthy, and they're very,
very expensive to engage in.

M5. CHARLESWORTH: Okay. M.

Oxenf ord.

MR. OXENFORD: | agree with Lee
that plenty of webcasters, plenty of
broadcasters can't individually participate in
the process. It just economcally doesn't
make sense for the m nimal anmounts of
stream ng that they do to participate in the
process. But, unfortunately, | don't see a
better way to set the rates. So many of these
groups have to participate through the NAB,

t hrough D MA, through ot her organizations, and

litigate over whether the rates -- what the
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rate should be. |[|f there was an easier way to
conme to a decision, | w sh sonebody woul d
volunteer it, as I'msure you do as well.
Part of the benefit perhaps of the high cost
of getting into these proceedi ngs though is
that it should encourage settlenent. And
per haps once these proceedi ngs have reached
sone sort of equilibriumwhere parties feel
that they are reaching nore or less fair
rates, and |I'mnot sure that we're there, in
fact |"'msure we're not there yet on the 114
side, but naybe after tinme you'll see nore
settlenents |like you have in the 115 side of
t hi ngs.

M5. CHARLESWORTH: Okay. Here's
sort of a philosophical question. Is it
possible to set really a market type rate when
you have a conpul sory or a statutory |icense
in effect? In other words, | nean there really
are -- having the license, say a Section 115
In effect already changes sort of the playing

field, if you wll, or creates -- | think
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soneone quoted -- actually it was the CRB who
called it the ghost in the attic. You know,
even though no one actually or few people
actually use the literal conpul sory |icense,
It kind of serves as a ceiling on the rates.
So when you enter into a proceeding the
guestion is -- and this gets into benchmarks
and evi dence and what you can | ook at, | nean
what do people see as the best way to get to
the fairest rate in terns of what a rate
setting body should be |looking at? | nean
sonetimes you see decisions that are fairly
constrained in terns of the consideration of
benchmarks. | think Lee may have suggested
that -- or | can't renmenber who suggested that
courts should cast the net nore broadly or

wi dely to | ook at other actual narketplace
rates. So |I'mcurious to know whet her people
have t houghts sort of in terns of what the
basi ¢ approach should be if you're trying to
set a rate where there is a statutory |icense

in effect. M. Mar ks.
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MR MARKS: | think that you have

to | ook at narketplace agreenents, just as the
CRB has been doing, and find the nmarket that
you believe is closest to -- if there are none
t hat exi st under the conpul sory |licences, and
even if there were because of things that you
were just saying about they're obviously

I nfl uenced by the fact that there is a

i cense, you have to | ook at sonethi ng outside
of it that's close. And | think -- you know,
we've heard a | ot today about, oh, well, let's
throw interactive in with noninteractive, it's
not that different, let's just have them all
together. And it's been the interactive

mar ket pl ace that the CRB's been | ooking at.

So | would hazard to say that if there's
really not that much difference between those,
and those are really the closest nmarkets, and
that's what the CRB's been |ooking at in the
114 proceedings, it's probably the right thing
that they've been doing in that regard. |

don't know of other narkets that woul d be
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cl oser given that those are conpanies that are
simlar in nature.

M5. CHARLESWORTH: So that's
sonething that the CRJ's have done in the
context of 114.

MR, MARKS: Right.

M5. CHARLESWORTH: Because under
the interactive, the interactive rates are set
in the --

MR, MARKS: Right.

M5. CHARLESWORTH: -- so-cal |l ed
free market, so they have that avail able. But
turning to say 115, you don't have quite the
sanme situation. So | guess the question is
again just sort of -- maybe Ms. Schaffer
wants to address this or soneone el se. But
how do you -- what do you | ook at when the
entire market is sort of covered by a
statutory license that's been in effect for,
say, a hundred years or so.

MR, MARKS: |'Ill just nake a quick

note to finish this.
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M5. CHARLESWORTH:  Yeah, yeah, no,

no. | wasn't trying to exclude you, | just --
MR, MARKS: No, no.
MS5. CHARLESWORTH: -- didn't want

to put you particularly on the spot.

MR MARKS: | nean 115 is a weird
animal. Ri ght? Because nobody really uses the
115 license. | nean they're all individual

i censes that are issued.

M5. CHARLESWORTH: Well, there --
but in fair- -- | nmean people say that but
really like the Harry Fox license is
essentially, for the nost part, a 115 license
unless it's negotiated downward. R ght? It
has the sane -- essentially it incorporates
all the sanme terns, so

MR, MARKS: But there's a first
use right.

MS. CHARLESWORTH:  Yes.

MR, MARKS: So if there was
evi dence that certain songs or there was a

mar ket that 50 cents instead of nine, that
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evi dence presumably would cone into the
proceedi ng or be introduced. But the fact of
the matter is that the first use, which is a
free market rate, is generally done at the
sanme rate at the 9.1 cents. So is there sone
i nfl uence there? Maybe. But it is a free
market right, and that's the rate that's
negoti ated at.

M5. CHARLESWORTH: Okay. M.
Schaffer, respond to that?

M5. SCHAFFER: Sure. To go back
slightly, and Lee was tal king about should
there be a set rate. As | said before, |
think there should be a fair market rate for
everyone and across the board. And | think we
see the negative inpact of the 801(b) standard
in |ooking at the current statutory |icense
and the fact that if you |look at inflation
rates we should be around 40 or 50 percent at
this point intinme if you | ook at where it
started at 2 cents in 1909. And so | think in

getting to your question about what do you
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|l ook at to set a fair market rate, obviously
we're at the perspective that it's hard to do
that, which is why we'd like to get rid of
115. But if you're keeping it, | think
inflation rates are one of the things that you
have to | ook at, the governnent inflation
rates. | think that you have to consider --
M. Marks made the comment of a first use

i cense and what -- that no one is paying any
nore than 9.1 cents for that first use anyway.
That may be true, but then | think you al so
have to | ook at the recordi ng agreenent and
the fact that many recording artists at |east
co-wite sonme of their first songs and they're
bound by conpul sory -- not conpul sory but by
a controlled conposition clause in their 254
record deals. And so it's all being tied up
inthis culture that the statutory rate is
being set, even if you could negotiate a

hi gher rate. So | think those type of just
practical marketplace transactions are

I nportant to consider in |ooking at where

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 252

current rates are. But then | think you al so
have to | ook at other private deals that have
taken place, even if they're not in this
specific context. Looking at the
synchroni zation deals that take place and the
fact that frequently they are split 50/50.
Looki ng at the deals that we nentioned before,
t hrough the NWPA, 3,000 nusic publishers did
w th YouTube and how were they able to set
mar ket rates and what seened fair. And being
all onwed to conpare the rates for nusical
conpositions wth what sound recordings are
getting for those sane types of services. |
think all of those things have to be brought
Into consideration when trying to determ ne
what is a fair rate for collective use --

M5. CHARLESWORTH: Okay. M.
Knife, and then M. Johnson.

MR KNI FE: Yeah, | just wanted to
say a couple of things. The first one is |
think it's interesting, you know, your

original question was that there's this kind
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of phil osophi cal conundrum about the fact that
we're trying to set a narket rate wwthin a

mar ket that never actually existed because it
was created under a statute that said pl ease
apply market rate. And as M. xenford
pointed out, in Section 114 it's very, very
early days there. | don't think you have a
mar ket pl ace that has settled out in terns of
webcasting. You know, as M. Marks pointed
out wth sonme chagrin, there's been a | ot of

| egislative activity regarding -- you know,
surrounding the rates that have cone out of
the last two proceedings. It's a very

tunul tuous area. And | think at the very

| east we could get sone gui dance from | ooki ng
at the distinction between the 115 process and
the 114 process. Right? | think I
participated in the first 115 process that had
occurred in | think it was 27 years about five
years ago or six years ago. R ght? So you had
a marketpl ace there that even though you had

a statutory rate the marketplace was for half
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a century, right, or a quarter of a century
was taking care of itself. R ght? There were
rates that were being set. And indeed
ultimately when enough of ny nenber conpanies
I nfl uences. Ri ght? When the world changed
enough and becane digital enough that
everybody saw fit to naybe, as Steve said
before, kind of roll the dice again, the rates
they cane up with were pretty close to the
voluntarily negotiated rates in the preceding
peri od, which did not have a proceedi ng.
Right? It was just the rate setting period
wherei n everybody voluntarily agreed. And
again | think that's at | east instructive and
informative that on sone |level the rate
setting body should be | ooking at the

mar ket pl ace. And hopefully -- 1'mnot sure
about how this could happen, but to allow
alnost in effect alittle breathing room to
al l ow that marketplace to kind of settle out
on its own outside the context of the rate

setting proceeding itself. And | think the
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way to do that or at | east one way to nove
towards doing that is again to | et those rate
setting bodies, like again in particul ar
tal ki ng about 114, let them | ook at as nmany
pi eces of evidence as possible. Let them | ook
at mar ket pl ace deals both for interactive
stream ng and noninteractive stream ng, |et
them | ook at everything that could possibly
informthem and direct themto take into
account all of those considerations and all of
those pieces of evidence, and to try to set
their rate. And hopefully under Section 114
we'll get into kind of a snooth running |ike
we have with 115 now where it's just every
once in a while when there's a new
t echnol ogi cal devel opnent the parties that
have a stake in it say, well, this mght be
new enough and i nportant enough for us to kind
of try to get a level set again.

M5. CHARLESWORTH:  Okay.
I nteresting perspective. M. Johnson. And

we have only a couple mnutes, but | want to
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get to you and M. Kass.

MR JOHNSON: | just want to pass
that around. This is a blown-up inflation
chart for everyone.

M5. CHARLESWORTH:  Thank you.
Thank you for the |arger chart, M. Johnson.

MR JOHNSON: My pleasure. You'l
note that it's, you know, it's interesting
that the 2 cents stayed there for 68 years but
9.1 cents has been there since 2006. W're
goi ng on 10 years of just keeping it right
here. You know, it doesn't go up 13 cents,
and | think that's ridiculous. But | think
the way to solve this, if you want to stay
within the CRB system is -- you know, |I'min
this new rate proceeding here. And if you
think this works? This is the first two nonths
of everybody fighting over, "oh, sonebody got

the Apple license." Are you kidding nme? That's
ridicul ous, you know. And now we're on enmil
thank God, or it would be this high. Oay? So

this is the problemhere also. But the other
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problemis that what M. Oxenford tal ked

about we got to | ook at the business
realities. And we're always concerned about
the business realities and the nodel of
Pandora. W're never ever concerned about the
busi ness realities of a basic nusic publisher.
And then Pandora's thing is "go out and tour."
Well, | don't know about any of you, 260 but

| don't want to see ny nusic publisher out on
tour. But he's in the sanme boat as | am But
what if you're supposed to be just a
songwiter? "Ch, you're a songwiter, you go
out on tour." Well, what if | don't go out and
tour? You know, |I'ma songwiter. That's what
| do. And just because |'man artist also,
it's all bundled together in these phony words
- you're a "nusician," you're a "rights-

hol der,"” all this other stuff. It's not about
payi ng that individual songwiter. And
there's al ways excuses, go tour, go tour. [|'m
so sick of streaners telling ne to go tour

But the real solutionis, like in the CRB
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process, and this is inportant, because we're
way because we just went through a
“voluntary negotiation" period. Well, it's
not really a voluntary negoti ati on peri od.
And it's "a wlling buyer and a willing

seller,” and a "hypothetical marketplace" in

a "fair market" and a "free market" "value."
And it's just like it's Alice in Wnderl and,
all these words inside a three-judge federal
price fixing central econom ¢ planni ng panel.
And you're going, "but that's an insult to the
free market?" So, nmy point is: the real easy
solutionis if you' re Pandora and |I'm

Uni versal or |'m ASCAP or |'m CGeorge, | say,
“"here's what | want, here's ny sound recording

side, right here." It's real sinple. Here's
all the streaners, Pandora, Google. Here's ny
song. | thought of it, it's ny idea, it's ny
property. This is the songwiter publisher
split, your PA, this is the whole song, and

here's your sound recording that's owned by

the artist and naster with the record | abel.
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And we give you the song, the streaner gives
it to the custoner, the custoner gives them
t he noney, the noney cones back to us. But
what we have is this, which is fine for a | ot
of people, and that's great. There you go.
M5. CHARLESWORTH:  Yeah, |'m just
going to for the record, M. Johnson is
hol ding up various charts that he created.
MR JOHNSON: And | will enter
into the record. This one's called -- MALE
VO CE: Very colorful charts.
M5. CHARLESWORTH. They are
col orful.
MR JOHNSON: |I'll pass it around.
But they're actually pretty good charts, |
have to say. This is Ato Band Cto D -
current collective licensing. So, the song
side is the PA, and | have the sanme thing on
nmy al bumright here as an i ndependent. So ny
PA, ny SR, goes down here to Sirius.
include Sirius and C ear Channel because |

consi der themthe sanme, they're just another
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licensee. So, but let's just say it goes to
Pandora, just streaners, it goes to the
custoner right here, and then the noney goes
over to ASCAP and BM. But it starts out at

. 0012 or .00012 by the CRB or whoever sets the
rate. By the tinme BM and ASCAP get done with
it it's .00000012, six zeroes. And then you
go over here, the streaner gets the noney for
the sound recording. It goes to
SoundExchange, and it's split, which is fine.
But this is just nonsense when you think about

the "voluntary negotiation" period, the

"W lling buyer/willing seller," there are none
anynore. There are no willing sellers,

w I ling buyers because nobody wants to pay for
my nusic, and | don't want to sell it at

. 00000012.

M5. CHARLESWORTH: Ckay. Well,
t hank you, M. Johnson. W' ve run over
several mnutes. M. Kass, | think you get
the last brief word, if you woul d.

MR KASS: |In answer to your
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original question is it possible, | think at
| east fromthe intercollegiate broadcasting
point of viewis absolutely yes. But you need
to segnent it, you need to | ook at what the
use is, and you need to put a value and a cost
on each individual use and each i ndivi dual
segnent of the market. For instance,
webcasting m ght be segnented down differently
fromthe public use to the commercial use.
But the answer to your question is yes, you
definitely can devel op rates.

M5. CHARLESWORTH. Ckay. Well,

t hank you, everyone. W're going to take

anot her probably -- yeah, we're due to
recommence at 3:45. So we'll see you back
shortly.

(Break taken from 3:35 to 3:45
p.m)
Session 5: Data Standards

MR DAMLE: So the topic for this
panel is data standards, and | think of what

we're interested in is the current state of
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I ndustry nusic data. Cbviously it's a big
topic. It's a way for people to know but to
be able to identify what nusic is being played
and used and al so a way of figuring out who
owns the nusic. So data is obviously a very
big issue right now And so | think before
ask ny -- start wth sonme questions | think we
have a few new panel nenbers. So Susan, why
don't we start with you. You can introduce
your sel f.

M5. CHERTKOF: |'m Susan Chertkof.
I"'mwth RIAA, and | deal with nusic |icensing
and all of its variations.

MR. DAMLE: Tony, why don't --

MR GOTTLIEB: |1'm Tony Cottlieb.
| "' m managenent partner at Get Songs Direct.
| have a good deal of background in
I ndependent nusi c publishing, small | abel
stuff, artist nmanagenent, and nost recently
participated in DDEX Consortium di scussi on.

MR, DAMLE: Geat. M. Buresh.

M5. BURESH: Hi. |'m Heat her
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Buresh. | run the Music Row Adm nistrators

G oup and | run Big Loud Bucks, which is
affiliated with Big Loud Shirt industry, one
of the biggest independent publishing
conpani es and adm ni stration conpanies. Well,
we're a small adm n conpany, but | do all the
| i censing, copyright registration,

di stribution protect, everything for a | ot of
-- very renowned songwiters and artists as
wel | .

MR. DAMLE: Geat. So the
guestion of data really breaks down, as |
suggested, into two sort of, as | see it, two
sort of issues. One is identifying the nusic
and one is figuring out who owns the nusic.
So maybe we'll start with the first issue,
which is, is there an efficient nethod for
mat chi ng sound recordi ng tracks when they're
pl ayed to underlying nusical works, for
mat chi ng sound recordings to figure out how --
what is being played by the services. Wat

are the ways that nusic -- the use of nusic is
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being identified today? Are there inprovenents
that are in the works? What is sort of the
goal in ending up with efficient data going
forward? Where are things headed right now?
M. Johnson?

MR, JOHNSON: Currently | think
the nost efficient tracking obviously is
Ni el sen BDS, as far as tracking terrestrial
radio. And, of course, they pick it up in two
to 15 seconds -- any play on any stations that
they track. But | also think part of your
guestion is should we have a database for all
copyrights that contain the sound recording
owner, various publishers splits, and the
various songwiter splits, and | think that's
a great idea. Actually | would argue it's a
constitutional function possibly, you know.
So | think that the Copyright Ofice itself
shoul d have a, through the registration
process and ot her nethods, conpiled, |ike
Gracenote does or those kind of things, all

the different songs. And | really think that
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--sol like that idea. And it's the

i censees, for exanple, or whatever can | ook
and say, oh, | can license this person's
catal og or these songs or, you know, certain
artists or whatever. So | think it's a great
idea. And | also think that in general the
conmput er has kind of ruined the nusic

I ndustry. Primarily because you can copy a
WAV file and you have the nmaster recording,
send it all over the world. And obviously
through streaming in the internet and that
kind of thing, the value of a song has | ust
tanked. And so | think through 100 percent
transparency for the PROs, and |'m actually
serious about this, because BM has al ways --
and ASCAP, BM's got rid of the process, but
two week sanples. And they only -- they have
200 reporting stations, they take two weeks
out of each three nonth quarter, and neanwhile
they've had this conputer systemto track

t housands of other secondary radio stations.

So it's like they're commtting piracy and
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copyright fraud, frankly, and they're the ones

who are supposed to be protecting it. And
ASCAP still two week sanples, and they both
buy data. BM buys data from Medi abase. They
cover 2200 stations, about 2,000 of those are
secondary stations and 200 of the 40 stations,
whi ch report to the charts. And so it's very
I nportant, you know. And so ASCAP buys 1700
stations, 200 reporting, from Ni el sen BDS, and
they don't pay on the other 1500 stations
where they have 100 percent data. So ny whol e
thing is that -- and |'ve actually talked to
Ni el sen about this -- is that really the
royalty collection process should be a sinple
conput er program al nost. And ASCAP coul d have
theirs, SoundExchange could have theirs, BM,
and new start-up. But you have the
performance, you have the nechani cal side that
was ignored or below the mninum Then you
have the perforner, the Aretha royalty | cal

it to pay Aretha Franklin for her singing, and

pl us you have the songwiter and publisher,
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and then you have the sound recorder. So you
have them al ready bundl ed together, they're on
the sanme songs. You track your database

t hrough the Copyright Ofice, | think that's
great. And | think that the PROs and all of
them conpeting in the free market coul d

coll ect the best of all three or four of those
copyrights at the sane tine.

MR DAMLE: And so if the
Copyright Ofice were to do that, what are the
sort of standards we should be | ooking to? And
obviously there's a |ot of comrent discussed
ISRC, ISWC, ISNI. Are those the ones, the
princi pal ones we should be |ooking at? Are
there others that we should be considering
when we're thinking about standards for nusic
identification? Ms. Schaffer, do you --

M5. SCHAFFER: Sure. | definitely
think this is a set of discussions that we've
had, | know, in Nashville collectively,
recently about sone of these topics. And |

think that in looking at the ISWC, if |'m
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saying that correctly, code would be hel pful
for identifying nusical works and tying that
in wth the recordation system 271 | know
that comments on recordation systens have been
asked for and | know that ASCAP filed coments
suggesting this as a possible way to update
the recordation system And | think that that
really ties into our discussion about data in
the context as well in providing a nore easily
identifiable way, an easier way to identify
musi cal conpositions that are recorded wthin
the United States. So you could use that to
create a database, potentially an independent
dat abase if the nusic industry cones together
to form and to be able to link that code wth
the recording code. And | think right now the
problem we have is, if | understand the way
that they're assigned currently, is ASCAP is

t he designated agent to assign the initial
code. The problemis, if you' re not an ASCAP
menber, nost people aren't getting that code.

And so you have sone nusical conpositions that
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have the code, some that don't. And | think

that is an essential step in this process that
the Copyright Ofice could play a very
inportant role in, helping us to streanline
how we identify data and connect the nusical
conposition with the sound recordings. And |
think that that's definitely a good place to
start.

M5. CHARLESWORTH: Is there a
mast er database of | SWC codes? |s that
mai nt ai ned by ASCAP or ?

M5. SCHAFFER: My understanding is
that ASCAP is the designated agent for
assigning themin the United States. Now,
that may be --

MR, COLEMAN. | was under the
I npression that SU SA hol ds the naster
dat abase.

M5. SCHAFFER  Correct. But the
I nternational body holds that, but that for
the United States that ASCAP is the entity who

I's obtaining those codes. Like |I said, I'm
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not sure that that's the exact, precise
process but -- and Ms. Buresh can probably
speak to this nore because | know that she's
| ooked into what the experience statenents say
and where this cones up.

M5. BURESH. Dealing with ny
foreign publishers fromthe adm n.
perspective, the | SWC code is that individual
uni que code that should be assigned to that
musi cal conposition, not the sound recording.
The nusical conposition has a value of its
own, and it creates value as it gets recorded
nore and nore and nore. You sell a catal og
based on one song sonetines wth the
publ i shers. You can val ue your whol e catal og
based on that one song. So if the | SWC code
I's accurately assigned to that nusical
conposition, | don't see how any -- how you
could get that mxed up with that's the wong
song perforned by this person or these
songwiters aren't on this song. [If |I'm

getting paid for the sane song title but it's
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not ny song froma |lot of places, the

conpul sory license -- we get paid all the tine
fromsources that are -- for songs that are
not ours. So to have that adm nistration
burden on us, we don't have the tinme and the
resources to pay them back their .02 cents
that cane in on a nonthly statenent from one
of the conpul sory licensing agents right now.
I[t's adm nistratively burdening.

M5. CHARLESWORTH: So do you -- |
mean but | think inplicit in what you're
saying is | SWC code is not included in the
reporting.

M5. BURESH. Correct. And this is
where -- because | also register the
copyrights with the Copyright Ofice, it's
where | think the Copyright Ofice should be
the one who is, well, nmanaging the | SWC code
instead of -- or is the agency in the United
States instead of ASCAP. Because | nean you
| ook on ASCAP, you can see the | SWC code once

Its assigned when soneone has registered the
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song. |If you're a BM witer there is no | SWC
code assigned to it. There's three BM
witers on a song. |It's not linked to an
ASCAP registration so there's no | SWC code.

So foreign, our sub publishers or if we're
doing a direct, however publishers are doing
it, they go by the I SW code. PRS is how we
can track those songs. And | nean nusic is a
huge export for the United States. W need to
be able to track it worldw de, not just in the
United States. But if our office can be the
regulator of that, I think it would be a great
i dea. And furthernore, because we have to
regi ster the copyright wth the Copyright

O fice or register the nusical conposition, so
registering for a FormPA, | have to do it for
all the songs that we -- that soneone has
witten that's published. Now, you can

regi ster a nonpublished work, you can register
a published work, you can register a sound
recording. |In sone cases right now you can

regi ster a sound recording and a published
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work at the sane tinme. Wich creates a |ot of
confusi on, mass confusion when you're going to
court because there was an infringenent, which
your song has to be filed wth the Copyri ght
Ofice in order to go to court anyway. Then
['"m finding out in our case, fromthe
adm ni strative side, two songs in our catalog
we have had to defend these settlenments or
these lawsuits that canme agai nst us, they were
thrown out in summry judgnent, we did not get
the attorney fees that we were supposed to get
per our registration with the Copyri ght
Ofice. That's the perk of registering that
song, and we didn't even get it. And we're --
t hose songs were very lucrative Tim MG aw
songs.

M5. CHARLESWORTH:  You nean the
judge didn't award the attorney fees.

M5. BURESH: Yes. They didn't
even look at it. So why am| registering a
copyright with the Ofice. I'mwasting a |ot

of time doing it if I'mnot getting -- even
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reap any of the benefits of what the | aws say
' m supposed to reap. And that's where

think if the | SWC code and the data is
mai nt ai ned wthin the Copyright Ofice
correctly and there's not nultiple song titles
of "Live Like You Were Dying," you could find
15 of those on there, and it's frustrating.
Especially as a | awer you're trying to do
your due diligence to prepare for your case
what song is what, who wote what, who are the
claimant on it. It's not linked to an | SWC
code. You have 15 PA nunbers behind it. And
| just don't think it's an effective way of
organi zi ng our nusical conpositions. And |
can conti nue.

MR DAMLE: | know, that's very
interesting. M. Cottlieb, |I think you were
next .

MR, GOTTLI EB: You know, there's
part of this, that discussion, that is
primarily addressing the retroactive

application of identifiers to existing works
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that's creating a | ot of use problens. (oing
forward we have probably nore viable sol utions
of how to address these. But nuch of this

di scussi on even so far today has been how to
sort of put a hundred pounds into a 50 pound
bag in terns of what we're doing with the

I ndustry. Because there is not a |lot of

I ncentive to retroactively apply uni que
identifiers to these works. A lot of the

di scussion at the DDEX Consortiunms surrounds
the application of a GRid, a dobal Release
Identifier, which | would best describe as a
unit of publication. And it's ny suggestion
that we take a serious | ook at the Copyri ght
Ofice admnistering a GRid, GRI-D. | know
the gl obal repertoire database, there's huge
resources going intoit nowto assenble it.

| don't know what the status of it is now.

But | think that by anyone's assessnent the
standard by which we nust | ook at identifiers
and netadata assignnents. |s can you

establish through a database query, the
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participation, of the |owiest conposer or
musi ci an or participant in perhaps a sound
recording (or a nusic work conposition) and
can you query that all the way up to the
ultimate |icensee or end user to perform an
audit trail all the way through it. And if
you can assenble a query, a database query of
that chain of title all the way through, we
have a successful unique identifier system
And it's ny position that although there is
not a lot of incentive for these big catal og
hol ders to apply retroactively these GRi ds,
that that should be the nmandate of the
Copyright Ofice. And that public
notification and perfection, |egal perfection
of a GRidis the best way to strai ghten out
the system prospectively and to apply it
retroactively.

MR. DAMLE: | have two questi ons,
one technical, one broader. So the technical
question is if you could explain sort of for

the record and for us the sort of differences
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between a GRid and a | SWC, what --

MR. GOITLIEB: Well, a GRdis a
unit of publication. Now, that may just be a
| SWC, that sub identifier or a primary
identifier or a foreign key --

MR. DAMLE: Cot it.

MR. GOITLIEB: -- would be the
| SWC or an | SRC associated wth that | SWC or
any of the approved data standards that are
bei ng devel oped under the auspices of these
vari ous organi zations. But it is the unit of
publication that everybody is seeking. Wat
Is -- you know, we've got artists that are
releasing 17 different versions of the sane
sound recording with different nusicians on
each one. You know, you've got -- these are
not one-to-one identifiers. Gkay? These are
one-to-nmany identifiers or many-to-mny
identifiers. So what |I'm suggesting here is
that if we can define what the unit of
publication is for purposes of exploitation,

for purposes of tracking, for purposes of
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functioning in the business, that that is an
appropri ate use of governnent authority in
this case, and it would be an easy way to
apply these standards both prospectively and

retroactively.

MR. DAMLE: | do have a second
question but I'lIl let a few other people sort
of get in before | ask it. Susan, | think you
wer e next.

M5. CHERTKOF: Well, | was going

to answer your question about what the
governnent should look at in terns of --

MR DAMLE: Sure.

M5. CHERTKOF: -- getting into
this. And on the sound recording side, the
equivalent to the ISWC is the | SRC, and
there's a couple issues with that. And you
were just sort of touching on this, which is
the 17 versions of the sane recording. And
It's not just necessarily different recordings
but then you have a radio version that's five

m nutes | ong and you have a dance cl ub version
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that's 10 mnutes | ong and so on and so forth.
And as | understand it, each of those
different versions gets a different | SRC code.
And so you have -- it's one song, so the
underlying song is the sane, and the artist is
the sane. And many of them m ght not be all

t hat distinguishable to, you know, a |ay
person but the difference between the versions
are. So you have all these different versions
of a recording of an underlying song that all
have different | SRC nunbers. And sone of them
get made further on down the road and aren't
even made at the tine of release. And so when
you start | ooking at questions |ike should
sound recordi ng copyright owners be required
to include | SRC nunbers when they register,
sonme of themdon't even exist at the tine of
registration. And so you certainly can't say
they all have to be there or sonehow you're

di nged for sonething because it didn't exist
at the tine of registration. And beyond that

our nmenbers feel very strongly that there's a
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| ot of just legwork that's involved in
tracking all this, and that making | SRC
nunbers mandatory in either registration or
recordation docunments woul d be burdensone.
And that this is sonething that sort of the
O fice should be followng the industry and
not making the industry follow the Ofice.
And on the I SWC front, ny understandi ng, and
it's already sort of been said, is that
they're not wdely used. Record |abels would
| ove themto be nore widely used. Because it
makes it possible in their systemto correctly
link a recording to one of those versions of
-- what was the nane of the song you gave?

M5. BURESH: "Live Life Like You
Were Dying."

M5. CHERTKOF: Right. So if
there's 16 versions of the sanme song, if you
have an | SWC code you can link it correctly.
But the last thing | wanted to say is where |
think the data is nost lacking in terns of any

kind of existing publicly avail abl e dat abase
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I s dat abases that match sound recordings to
musi cal works. So there are sound recording
dat abases and | assume there's nusical work
dat abases, but the matching is where it's very
conplicated. And then you have the fact that
on the nusical work side catal ogs change hands
very frequently. And so keeping the matched
data up-to-date is a very cunbersone job.

MR. DAMLE: Susan, are you talking
about the ownership of the nusical works, not
necessarily identification of the nusical
wor K.

M5. CHERTKOF: R ght, right, the
owner shi p.

MR. DAMLE: Right, right.

M5. CHERTKOF: So the
identification shouldn't change.

MR. DAMLE: Right, exactly.

M5. CHERTKOF: But you need -- for
each owner of a particular share, you need to
-- if that owner changes, you need to update

t he owner nane and the contact i nformation and
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all that sort of thing. And | don't even

know, how does | SWC account for different sub

owners of a single work? I don't -- do you
know?

MR DAMLE: | don't think that's a
function --

M5. CHARLESWORTH: | think you

just identify the work.

MR, DAMLE: It identifies the
wor k, not the owners.

M5. CHARLESWORTH: But | have a
guestion actually, and maybe -- | don't know
that you'll know the answer to this, but
assum ng that you have a record |abel that's
supplying digital tracks to a nusic service,
are they al so supplying the | SRC codes when
they send the nmaster copies through to say a
stream ng service?

MR, GOTTLI EB:  Yes.

MS. BURESH  Yes.

M5. CHERTKOF: Yes, | believe they

are. Well, I"'mpretty certain that iTunes
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will not put anything into its store unless it
has an | SRC code, which is why | SRC

regi strations are way up. Because in order to
get into the i Tunes ecosystem you have to
have an | SRC code.

MR, DAMLE: Is that true -- that's
true of the other stream ng services? MALE
VOCE: | believe so, yeah. W required
| SRCs.

MR, DAMLE: (kay.

MR OXENFORD: Actually I don't
think it's true in ternms of the services |like
stream ng internet radi o services or
broadcasters. A lot of tines they get
recordings fromdifferent sources, and they
have no idea who the -- what the codes are,
they have no idea even what the albumis that
the track cane from Because it just cones in
from sone pronoter soneplace saying play this.

M5. CHARLESWORTH: So the sol ution
woul d be just to take a license fromthe

record |l abels, and then you'll get their |ISRC
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codes. That wll solve a |lot of problens all
at once. That's a joke for the record. But
the I1SWC, | assune that is not generally
required up front by, say, stream ng services
I n peopl e' s experience.

MS. BURESH.  No.

M5. CHARLESWORTH:  Ckay.

MR. DAMLE: But, yeah, definitely
the record | abels could ask for it as part of
their --

M5. BURESH: | think upon the
request of |abel copy when they're asking us
to confirm our publishing, hey, your song's
been cut, it's on this album we need | abel
copy, how s it supposed to read, at that tine
Is when we submt our |abel copy with the | SWC
code. Then within their systemthey can track
exactly which song that is. But at that tine,
that's a ticker for us, the publishers, the
adm nistrators, all right, go to the Copyri ght
O fice, register the song, here's your |SWC

code once you find it online. Send it to the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 285

record | abels, they have a tracking system

So when they go to register the SR they can
do a little dropdown box of which song is
actually on this product that you're
registering right nowthat rings to that | SWC
code that that publisher or adm nistrator had
submtted to you upon your request.

M5. CHARLESWORTH: Ckay. So
because sonme of the issue has to be that the
data has to nove around. Right? It's not just
sitting statically in sone database but to be
useful it kind of needs to be passed through
t hese ecosystens, because soneone used that
word. So if you have a track and it's got an
| SRC and an ISWC, it may not identify the
current ownership in terns of the publishers
or -- but you would at least |link the
recording to the underlying conposition.

MS. BURESH:  Correct.

M5. CHARLESWORTH:  Okay.

MR. DAMLE: | think Scott, he's

been waiting very patiently over there.
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MR SELLWOOD: [|f | understood

your first question right, it was you were
drawi ng a distinction between ownership
information and the |inking of the sound
recording to the conposition.

MR. DAMLE: Right.

MR, SELLWOOD: And you're asking
what's the best way to |ink.

MR. DAMLE: Right.

MR SELLWOOD: | can tell you what
we do. | don't -- we don't pretend it's the
best way. But we collect fromour [ abel
partners | SRCs and as nuch information as they
have about their releases. W collect from
our publishing partners |SWCs, titles, splits,
as much information as they have. And we
really rely on the ISRC as a way to link a
sound recording to a conposition. So for us
the kind of holy grail is for a publisher to
be able to tell us, here's an I SRC or here are
many | SRCs that enbody nmy conposition. | know

that fromny royalty statenents or from ny
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relationships with the link. So the ISRCis

the best thing for us. For reasons that other
peopl e could comment on nore and sone people
have tal ked about, the ISRC is not always a
uni que identifier, even though it's supposed
to be. ISW is certainly not always a uni que
identifier. |If you go to the SU SA dat abase
and search for a particular ISWC, vyou're
likely to find nmultiple conpositions under
that ISWC. So it's a problem

M5. CHARLESWORTH:  You don't have
any insight into why that would be or maybe
iIt's just a fact that you're aware of ?

M5. BURESH. You're not allowed to
revise your initial subm ssion and everyone's
able to submt on their behalf. Every
copyright claimant -- | can submt a
registration right now, he can submt a
registration for the sanme song just with his
publ i shing i nformati on and not ny publishing
information. So a lot of --

M5. CHARLESWORTH: That woul d be
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the sane song.

M5. BURESH. Exactly. So you're
getting duplicate registrations throughout the
wor | d because no one has stopped it but
there's a big unique underlying copyright.

M5. CHARLESWORTH: But | thought -

M5. BURESH. And we can nake
revi sions upon that.

M5. CHARLESWORTH:  |'msorry. |
t hought he was saying the opposite, that one
nunmber could have nultiple titles associ at ed.

MR, SELLWOOD: That's all right.

M5. BURESH: | SRC can.

M5. CHARLESWORTH: | thought you
said | SWC.

MR SELLWOOD: | said | SWC as
well. It's not as unique as the industry
woul d |1 ke.

M5. CHARLESWORTH: | nean do you

think it's just due to m stakes or just --

MR GOTTLIEB: Well --
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MALE VO CE:  You can't copyright a song --

MR GOTTLI EB: -- you know,
there's been di scussion about this data
m smat ch problemin the DDEX Consortium
because it is a serious problemwth all the
DSRs and the | abels. Getting consistent
standards that would create a uni que
identifier is an ongoing effort that requires
multiple iterations of review and updating of
the standard. So it should not conme as any
surprise to anybody with ten dollar an hour or
|l ess interns typing data into databases that
we have a | ot of data problens throughout the
system The real question is | think any
dat abase engineer -- and this is really a
massi ve dat abase engi neering architecture
probl em of dealing wth netadata -- wll tel
you that, you know, everybody's just got to
get together and agree on what the standard
Is. And the great thing about standards, the
big joke is, there are so many of them And

these m smatching problenms will start to cul

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 290

and get rid of thenselves as |ong as we get
everybody centered on one particul ar standard.
And | would propose -- | would put forward
that the Digital Data Exchange Consortium has
done about six or seven years worth of work
that is now being adopted by the three mjor

| abel s. Many of the DSRs are adopting the
standard. It is a massive undertaking, and it
IS the subject of three or four prelimnary
sessions where there's 60 or 70 people every
time comng to refine it. So there is serious
efforts, and the 3 obal Release -- the gl obal
repertoire database, if it is ultimately
successful, wll be a place we can all ping
this. But our creators need ISNI's, they all
need their unique identifiers. Qur
aggregators at every step at the | evel need
their unique identifiers. And as we go up the
chain to the vendors and to the ultimte users
we have to perfect these data structures. And
that's howwe will ultimately sol ve these

problens, it wll be through the very
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technol ogy that has brought us to our knees.

MR. DAMLE: M. Col eman,

apologize. | didn't see your sign up before,
so I'lIl be calling you next.
MR COLEMAN: | think there's a

way possibly to nerge the Section 115

di scussion with the data discussion, which is
-- first of all, I don't think that the
Copyright O fice needs to invest in its own
dat abase. But | do think that part of the
statutory requirenents for getting a |license
to distribute a sound recording digitally
could be to file a link between the work and
the recording. That would be very, very

hel pful. And to create an incentive, as M.
Gottlieb says, SoundExchange (and hopeful |y
conpeting collective rights organi zations for
digital performance rights for master
recordi ng owners) would not pay out unless
that link were there. So it would be an -- so
and then back to the idea of the Copyright

O fice not needing a database. The PRO
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dat abases, because of their historical
mandat e, are very good. They do have probl ens
of multiple work titles that need to be nerged
occasional ly, but they're constantly worKking
to make that data correct. And for
publishers, that's their first stop. Because
despite the recent Sturmund Drang wth major
publ i shers wi thdraw ng certain kinds of
rights, it's still the primary way that the
publ i shers get paid on performng rights. So
they're excell ent databases, and those could
be used as the primary repositories for this
kind of |inkage to the work title.

MR DAMLE: How would -- just
t hi nki ng of building on that, how woul d that
be opened up to the public, those databases?
| nmean is there a way to open themup to the
public so people could easily see, well,
here's the work, here's the unique identifier,
and maybe even ownership information? R ght
now t hose are a bit | ocked up, but so what are

I deas for nmaking those nore easily accessible
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to the broader public and to services?

MR. COLEMAN: | can speak to that
just briefly.

MR DAMLE: Sure.

MR, COLEMAN: | nean | think that
t he SoundExchange dat abase needs a trenendous
anount of work. It's not as transparent as
ot her public databases. And so as the
statutes becone nore sophisticated there could
be a requirenent that the -- that a web site
di spl ay these |inkages, and that if you see a
code, whether it's an | SWC code on the
SoundExchange site or whether it's sone other
-- or it's a BM work code or an ASCAP wor k
code, those |linkages could be on the web site
and al |l ow cl earance professionals to go and
cross-reference.

MR DAMLE: M. Cottlieb.

MR GOTTLIEB: Well, | think
there's a overarching question as well about
what does the rights holder -- what right does

297 the rights hol der have to know where his
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work is. And is there a -- when you have a
perfected copyright in the Copyright Ofice do
you have a right to know who's using it. |Is
that a breach of the Fourth Amendnent that |
can't know who's using ny work? And simlarly
do we have the right to publish our

conposi tions and whatever intellectual
property we want w thout using copyright, or
do we have common | aw copyright? But | think
t hat people who have to make their living in
this industry we have to utilize the benefits
of governnent interaction. And in doing that
they have to have a public record. And the
reason for the public record is to be able to
enforce these rights. And | think the only
guestion that really ultimately conmes up, and
to answer your question, is, okay, if I'm
wlling to disclose everything, can | find out
fromher that she's used it? And those are
sone pretty fundanmental issues in terns of

di scl osures, because a | ot of people don't

i ke to disclose their ownership information.
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But | think the nore inportant question is do
they have to disclose (cough) information in
the exploitation --

MR. DAMLE: Ms. Schaffer.

M5. SCHAFFER: One thing going
back to the use of any kind of unique
identifier, whether it's the | SWC code or the
| SNI code, which | believe is what you
referred to, would be that sone type of unique
identifier for in particular a sound
recordi ng, the ones we tal ked about today,
there are frequently nultiple co-owners of
that conposition that could help. And I think
this beconmes a technical matter, a matter of
devel opi ng enough technol ogy that | have no
doubt is available is we utilize it, is to
cross-reference people's registration.
Because a | ot of tines one of the things that
we have happen is for one nusical conposition
there may be six different registrations that
all look alittle difference. One may have a

m sspel ling, one may add a co-owner.
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Sonetinmes they don't all add up. And | think

that by providing a unique, sone type of

uni que identifier and when you go to submt a
regi stration being able to run the different
information that you have submtted, you
submt the owners or you submt the date of
creation, the date of publication, all that
information, that it cross-references the
systemto be able to determ ne whether there's
another registration that's very simlar, that
neets a certain nunber of points. So that
maybe at that point notifications, enmails are
sent to the prior registrant, and a discussion
can be had at that point as to are we talking
about the sane song, are we talking about
different songs, and you can start to address
it on the front end. Because | do think that
the Copyright Ofice, while | don't think they
should be required to nmaintain the ultimte
dat abase, is a good starting point and a good
pl ace to be able to provide that information

and to streanmline that process. Because then
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I think you could take the information and
ASCAP, BM, and SESAC can use that information
to help coordinate their own databases. And
to answer one of your questions, a |ot of that
information is available on their web site if
you just go and search their records that they
have registered. You can find out a |ot of
the details on which song is registered with
them who the publishers are, what the contact
information is. The problemis that not
everything is in one location. And so | think
using the Copyright Ofice maybe not as the
central database for linking this information
but using it as a tool so that we can
streamine the information and identify the
conpositions fromthe sound recordings or
provide the rest of the industry with at | east
a baseline fromwhich we can start matching
that information

MR DAMLE: M. Col eman.

MR, COLEMAN: To speak to what Ms.

Schaffer is saying, |'ve been tal king about
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anplifying and increasing the mandate of the
PRCs. And the PRGCs actually do al ready
exactly what you just said. As a publisher |
receive emails every day saying the subm ssion
the PRO has received is simlar to another
subm ssion, and we need to nerge things.
There's also a current project by ASCAP, BM,
and SOCAN in Canada to create one unified
systemfor registration. So fromthe
publ i shing standpoint |I think the PRCs are

wel | -situated to take care of exactly this

ki nd of issue. And on the Copyright Ofice,

I would be afraid that if the Copyright Ofice
got into the business of registration that
there woul d be sort of a Berne Convention

I ssue of whether that new database constituted
the prinma facie evidence of copyright as the
regi strations -- because we're not required
under the Berne Convention to submt those.

So | could see those turning into a Pandora's
box that | think the Copyright Ofice probably

wants to stay out of.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 299
MR DAMLE: Ms. Bur esh

M5. BURESH: That's why | think it
gi ves incentive for publishers and songwiters
to register their works if it's going to be
assigned a unique and really a uni que one, a
uni que code, so there's not nultiple
registration. People want to search for that
one nusi cal conposition, figure out who they
need to pay. |If they can't find it on the
Copyright O fice -- and it's going to be a
living library where you can go and nake your
revisions to it once there's a catal og
purchase. Once sonebody else -- if there's a
co- ownershi p between this new publishing
conpany. That kind of information could be
public record unl ess sonebody can argue that.
I would like to have a public record where
can go and see this song was witten by these
people, this witer had this contribution
share. | don't need to know t he ownership of
the publishing, | just need to know that that

writer had 50 percent. Just dealing wth sync
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| i censi ng people and anyone in the wlling
buyer/willing seller nodule that's |icensing,
they need to figure out who has that 4.17
percent, who's adm nistering that, who's
collecting that. | don't think the Copyright
O fice needs to portray that on |ine, but
that's 4.1 cents for this witer who has 25
percent of the song. So if they cleared this
anount over here but they need to clear that
| ast remai ni ng percentage, as long as they
know it's for that witer, they can at | east
do the due diligence and do the research on
their own to figure that out.

MR. DAMLE: | guess | raised the
qguestion of what sort of activities are taking
pl ace to start tracking ownership, |ike DDEX
Maybe, M. Cottlieb, you can talk a little
bit about where DDEX is in terns of --

MR GOITLIEB: | wsh |l was a
really good spokesman for them because |I'm
not. But they have devel oped an el ectronic

rel ease notification standard. They have
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devel oped a sales reporting standard. They
have devel oped t hrough col |l aboration with
CMRRA a nusic works |icensing standard, and
that includes the choreographies that are
needed to put those standards into play. But
the concern that | have here, and really the
thread of what |'msaying is is that as the

I ndustry, particularly the nusic industry
progresses, the lines between the song
conposi tion and the sound recording are
starting to blur. And the authors of sound
recordings are arbitrarily being assigned as
musi ¢ work conposition creators as well. And
who is and who isn't, is starting to becone
very conplicated and very cunbersone for

adm ni strators to deal with. And that is why
| want to try to focus attention on this unit
of publication concept may be a better way to
| ook at things. Because the stakehol ders and
the participants are so varied in their
descriptions and their nature. | nean what is

a producer? Just that question as a piece of
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rhetoric is a real problem |Is that a
creator? Is that an engi neer? And so
assenbling sone kind of unit. So it uses this
song conposition with this ISRC, that's a
unit. Can we assign that a gl obal rel ease
identifier? The new version of it gets another
rel ease identifier. Sonme nmeans by which
peopl e can do commerce and they can under st and
fromthe top down and fromthe bottom up what
we're tal king about. Because we're all
tal ki ng about sonething different, and we're
all registering sonething different. And |'m
very pro DDEX because | know they are working
on this problem But as far as the Copyright
O fice is concerned they can't get involved in
all that detail. They (the Copyright Ofice)
and it seens to ne that they are better
capable of dealing with it on unit of
publ i cati on standards.

M5. CHARLESWORTH: Can you j ust
flesh out what you nean exactly by unit of

publ i cati on?
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MR GOTTLIEB: |1'mtalking about

what defines the publication.

MS. CHARLESWORTH: So are you
saying like this was on i Tunes as a single and
this was the title, this was the |abel, and
this was --

MR. DAMLE: Like a release?

MR GOITLI EB: What conprises the
rel ease.

M5. CHARLESWORTH:  Maybe it woul d
help if you could give sone |like a concrete
exanple, like just --

MR GOITLIEB: Ckay. Well, so she
and | wite a song together and he records it
and she puts it out on her label. That's a
unit of publication.

M5. CHARLESWORTH. So it's the
pr oduct .

MR GOITLI EB: The product. Well,
yes, but we use UPC codes in physical product,
but we need one for digital product. And sone

of -- but then all of a sudden we wite
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anot her version of the sane tune. Okay? And
a very simlar situation conmes up, when you
want to go track it -- because he played on
the second version but he didn't play on the
first version. But he's a stakehol der because
he played the bass on it or sonething -- he
wants to know how nuch noney he got from his
digital performance right all the way at RA
royalties. He can't track through because
he's got no way to find out what the unit of
publ i cati on was, because he wasn't on the
first version but he was on the second.

MS. CHARLESWORTH:  But
theoretically mght the second version have a
different | SRC or am | m staken?

MR, GOTTLIEB: Well, it absolutely
does. But it mght be two different people
putting it out. There's just -- the unit of
publication as the standard woul d create a way
to put together the bundle of rights and
unbundle it too. And so when Kanye West wants

to put 17 different versions of his sane song
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with 40 different nusicians on it, each one of
those 17 wll get a different Gid and will be
required to be perfected through the Copyright
Ofice. That's what |'m suggesting.

M5. CHARLESWORTH: Ms.  Chert kof,
do you want to?

M5. CHERTKOF: Well, | was going
to respond. | was going to go back to what
you were saying on DDEX. My understanding is
that the nost rel evant standard that they have
Is the nusical work |icensing nethod suite.
And DDEX put in their coments here that
describe it, and they certainly know nore
about it than | do. But as | understand it,
the nusical work licensing nethod suite covers
musi cal work, sound recording, and product and
rel ease-related information. And so that's
what | think was the standard nost relevant to
this. And then there was just another issue
that I wanted to touch on, which --

MR DAMLE: Sure.

M5. CHARLESWORTH: Al t hough before

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 306

we nove on, | nean ny understandi ng of the
DDEX, that is a nessaging standard. Right?

MR, GOTTLI EB:  Yep.

M5. CHARLESWORTH: That's not
really a data standard in the sense of what
you would find in -- it's a way to -- so that
data -- | assune so you can transmt nessages
to enhance interoperability, and so you have
a standardi zed |i ke sone fields and
information that you include, say, to announce
a newrelease. And | think M. Cottlieb
suggested that three major | abels have --

MR, GOTTLIEB: Are adopting it.

M5. CHARLESWORTH: -- are adopting
It as a nessaging standard. Wich is very --
so that would be very useful but it's alittle
different, | think, fromthe unit of
publication --

MR, GOTTLI EB:  Yes.

M5. BURESH It's not an
identifier, it's --

M5. CHARLESWORTH: Ri ght.
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M5. BURESH: -- not a unique

identifier.

MR GOITLIEB: But the unit of
publication is a hotly debated topic in DDEX
I"'mtold, unit of publication obviously --

M5. CHARLESWORTH: Apparently so.

MR, GOTTLIEB: But there are
| abel s that are not because the retroactive
application of it is so costly and have so few
benefits to owners, existing owners of
exi sting works. Because to track everything
down and to assign it unique identifiers is
not really worth it in the long tail. It only
makes sense for the high value stuff. So, you
know, the DDEX is a huge nessage. The nusic
wor ks |icensing standard printed out is |like
600 pages. It's a lot of stuff. But it is
the unique identifier systemwhich is the
val ue.

M5. CHERTKOF: Okay. So on the
topic of the database | just wanted to nake

sure that it's not out there. So this is
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sonething that the record industry has thought
about a ot and we very nmuch think that there
needs to be sonme sort of authoritative

dat abase that has sound recordings and nusi cal
works in them and that they're mapped to each
other. And that would facilitate many of the
i censing issues that we've been tal king about
here today. And | think the real question is
how do we get this to happen when it's easier
said than done. And | just wanted to talk for
a mnute or so about just who should do it and
where it should reside. But just listening to
all these comments, even if you figure that
out then whoever's going to do it and wherever
iIt'"s going to reside, there's all kinds of
conpl i cated questi ons about how you're going
to do it. But our thought is that it should
be a private database and it should be done in
t he mar ket pl ace through a consortiumthat
woul d i nclude major | abels and i ndependent

| abel s, you know, big and small, and maj or

publ i shers and i ndependent publishers. And it
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shoul d be done as a marketplace initiative
where it's not being run by the governnent or
housed by the governnent. And for one thing
we just think it makes it nore ninble. | nean
the whole digital marketplace for nusic is
changi ng so qui ckly, and business nodel s
change qui ckly, and ot her peopl e have noted
t he Copyright Act and copyright regul ations
change slowy. And so it just seens to nmake
nore sense to have it be outside the
gover nnent .

M5. CHARLESWORTH: So the question
Is why hasn't it happened already then. |
nmean and | guess the related question is even
If it's managed by private actors, you know,
with say fairly mninmal regulation, how m ght
the governnent incentivize it so it does
happen. | think what -- are there ways that
we can encourage the marketplace to build
this. Because everyone seens -- on this issue
there seens to be very little disagreenent

that it would be incredibly useful for the
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I ndustry. So sort of the classic problem you
know, who's going to pay for it, how do you
get people to coordinate, how do you get sort
of vested interest to kind of back off from
trying to control -- you know. So it seens
sone have suggested that the governnent could
play a role init. And | guess the question
Is assumng it does reside outside of the
Copyright Ofice sonmewhere, how could

gover nnent encourage this thing to be built?
And what ki nds of incentives would be
required?

M5. BURESH. | think those are
really good questions, and | don't have any
ready answers to those.

MR SELLWOOD: Well, that was a
guestion | was going to ask, encourage. |
think that's the right place for the Ofice to
be thinking is how -- you know, data
availability is necessary for licensing, for
reporting usage, and for paying the right

people. And fromthe nusic service
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perspective, it's also crucial to assess how
far we've |icensed and how nuch infringenent
liability exists. So how do we incentivize
the industry to do it. It seens like |I can
say in the last two years working at YouTube
and working wth nusic publishers to
understand their ownership and the |inks

bet ween their conpositions and sound

recordi ngs, things have drastically inproved.
By and | arge, nusic publishers are far better
at collecting that information, delivering it
to YouTube. And there's econom c incentives
associated with that that get paid. And so
that is always there. But | think there's
nore that the office can do, and | certainly
don't have the answers. But one thing you
could -- delivering data to soneplace as a
necessary prerequisite before participating in
copyright infringenent suits or sonething |ike
that that says that as a copyright owner
you're going to participate in the ecosystem

by review ng your works before you're able to
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pursue sone type of litigation. | think there
are steps like that that the Ofice could do.

M5. BURESH: And that's why |
think the Ofice already has the base set up
wth the registration process that's already
I n place.

M5. CHARLESWORTH: Well, the
problemis registration is sort of a one-tine
event at the beginning of the creation of the
wor k, but then works change hands and -- |
nmean a | ot can happen to a work after
registration. So |I'msure you know this
better than I do. Wen you | ook, do a chain
of title you'll see, you know, obviously it's
-- the song is not necessarily owned by the
sane person, it may have changed hands 10
times. There may be --

M5. BURESH: That's why there's
copyright assignnents on file as well. That
should also be on file with the Copyri ght
Ofice fromonce there's a sale, a recordation

of document ati on.
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MR, DAMLE: But they're optional

M5. BURESH. | know.

M5. CHARLESWORTH:  It's not
requi red though as we all know. So --

M5. BURESH. | know.

M5. CHARLESWORTH: -- you know,
the problemis people who | think tend to have
very commercially val uable works and they're
responsi ble to take that step of recordation,
and w sely so, but others don't. And as the
Copyright O fice acknow edged, our database is
certainly not really 21st century. Right?
We're dealing with our own set of technical
I ssues, which the register, you know, we're
wor ki ng hard to take a ook at to see what we
can do to inprove them So that's why this is
317 a very val uabl e conversation. But | guess
-- | mean | guess the one fundanental question
Is is this public database, and we've heard
one opinion | think fromM. Chertkof, you
know, should it reside at the Copyright

O fice, would the governnent be curating the
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dat abase or would it be better off in the
hands of industry participants.

M5. BURESH. Personally fromthe

I ndependent adm n standpoint, | think the
dat abase -- not -- well, just regulated by the
governnment woul d be better. 1'd rather want

to give ny data to the Register at the
Copyright O fice instead of to an outside
conpany. Because those outside conpanies are
going to nake noney off it. W're in a data
hungry worl d. Everyone needs the data in
order to create their new digital service.
These new digital service providers need the
data in order to license and actually rel ease
t hese songs and use the songs to display their
product and their new service. Being a
publ i sher and small adm nistrator, | don't
think I'"mgoing to get any cut of the chunk
that they're -- that these outside firns and
third parties are paying them And then
they're not going to distribute that to us as

the actual copyright owners of those tracks

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 315
that they're using.

MR DAMLE: M. Coleman, to you
MR, COLEMAN: Yeah, | think I may
be at risk of reiterating sonething | said
earlier and maybe this is too sinplistic. But
| do think that the -- it's not -- it
shoul dn't be a service of the Copyright Ofice
to keep track of the data. | think it should
be an aspect of conpul sory licensing and the
statutes, and the evolution of the statutes
that say that this data has to be part of a
valid license. [|If we continue to have
conpul sory license procedures, then this data

has to be recorded at the organization that

has congressi onal mandates, |ike SoundExchange
and the PRGCs. | think that's the direction
that will create incentives. And al so what

M. Sellwod said, there may be a way to
create a provision in the Act that says that
you won't get the advantages if this
information isn't included in the

regi strations.
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MR DAMLE: M. Johnson.

MR JOHNSON: | just wanted to say
that it is a conplicated question, and | kind
of agree with Heather. But you guys do have
these registrations, and that's a core thing.
And at the sane tine it would be great if the
I ndustry got together, ASCAP, BM, SESAC, and
the three majors, and they took all their
cat al ogs and devel oped sone ki nd of database.
And | think he has a great idea, if they were
doing a separate worldwi de catalog with a
GRid, particular nunber for worldw de, you
know, that's great. But if there's any way
where you coul d have a server at each pl ace
and the Copyright Ofice, and that ASCAP, BM,
and Uni verse put all of their catal ogs,
everything set up, and should use all the
nunbers. And, see, the problem cones because
you can't copyright atitle as a songwiter,
so you have the sane titles, and that's why
that gets nmessed up. But if you had your BM

regi stration, your |SRC code. Wen |'m doing
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these things, when | load up to streaners in
the past, but | have since taken them down,

but ReverbNation or CD Baby or TuneCore you're
required to put in your |ISRC and your UPC/ EAN
So does the al bumas a whole with UPC and

| SRC, which is tracked also. So it would be
nice if you could, but I don't want to add any
expense to that. |'ma guy that doesn't want
to add anynore governnment expense. But | also
think it's a constitutional function to
protect ny private property, which is ny song,
my sound recording, and ny underlying worKk.

So it would be nice if everybody coul d get
toget her and use all the nunbers and that
there were sone systemthat if your UPC code
cones up with pings on that system and then
it starts to add whether or not you have the
BM registration on it. Then you can really
start to tell what that song is and not just
go, oh, this is the title and it's m xed up
wth 12 other songs at the sane tine.

VR. DAML_E: Ms. Schaffer.
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M5. SCHAFFER: This goes back to,

I think, the thene that |'ve had t hroughout
the day, which is the |ess governnent

I nvol ved, the better. And that, with al
respect to the Copyright Ofice, | don't know
that it needs any additional burdens on it in
ternms of collecting data and i nfornmati on and
having to update information. | know that
even when you need copies of registrations
that were pre-'78, you know, | think it's a
process, and there's a delay and it takes tine
to get that information. And | think having
this database reside at the Copyright Ofice
doesn't create the kind of efficiency and

ni nbl eness that we probably need in the

dat abase in terns of the contact information
for who owns these conpositions and these

nmusi cal works and that chain of title and who
actually owns it now So | do think that a
private entity better serves the interests of
the industry being able to acconplish all of

those things. And when | say industry, | also
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mean the digital services as well and being
able to identify who it is that they need to
contact. But | do think that there nay be a
role for the Copyright Ofice, as | nentioned
before, in terns of providing certain

i dentification nunbers and helping to
streanmline the registration process to nake
sure that -- in many ways to ne it forces
copyright co-owners to speak with each ot her
through the registration process if nothing

el se to figure out, okay, who owns what. And,
yes, we have that through the PRGOs now, but |
think it provides an additional incentive for
people to keep their information updated and
for us to track that. And perhaps there are
ot her incentives, whether it's with respect to
I nfringenment matters or -- you know, | think
those are all things that we should be | ooking
at. But | think keeping as nmuch out of the
Copyright O fice is a good thing for al
parties.

M5. CHARLESWORTH. We're trying
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not to take that personally. But | understand
your point.

MR, JOHNSON:  One qui ck?

MR. DAMLE: Yeah.

MR JOHNSON: Just that | nean
maybe there shoul d be sone kind of
private/ public partnership between the
Copyright O fice and the private database.
And, nunber two, as a practical matter |'ve
signed up with SoundExchange, and |I don't nean
to pick on thembut |'ve signed up all ny |ISRC
codes and everything for three or four years
and | haven't got a dine, they can't find ny
songs. And they've asked ne again to provide
all ny individual |SRC codes, and |'ve done it
like two or three tines in the past three
years and they still can't find them So |
think there's sonething to be said for that.

MR. DAMLE: Susan.

M5. CHERTKOF: | just wanted to
add on the subject of incentives that | think

it would be great if we could all put our
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heads together and think of ways that the

Copyright Ofice could actually incentivize
this. Because | think you made a very good
point, which is that everyone knows this is
needed but sonehow there hasn't been the
wherewi thal to kind of nmake it happen. That
said, we feel very strongly that incentives
shoul d be incentives and not penalties

di sgui sed as incentives. And so things like
barring people frombringing infringenent
litigation or given statutory danages rel ated
to data issues, we would view that as a
penalty and not an incentive.

MR DAMLE: M. Cottlieb.

MR. GOITLI EB: Addressing the
nmast er dat abase, there is a very heavily
funded effort anmong some BM and SESAC and |
t hi nk maybe Google, too, in assenbling this
GRD is what they call it. It is under way,
and | think it wll be successful.

M5. CHARLESWORTH:  Yeah, [|'ve

heard m xed thi ngs about that recently, that
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maybe it was on hold. | don't know if anyone
here -- does anyone have information about the
current status?

MR SELLWOOD: Alittle bit. M
understanding is that it is on hold and that
there's significant doubts about whether it
wi |l be successful. One thing that's really
Interesting about the GRD is that the initial
phases of it are just identifying ownership
information. The GRD has nothing to do with
i nking that underlying conposition
information to the sound recordings. So its
utility, in ny personal opinion, was sonmewhat
di luted fromthe begi nning.

M5. CHARLESWORTH: | -- oh, yeah

MR. DAMLE: Yes.

MR GOITLIEB: M. Col enan had
suggested that we have significant benefits by
sone kind of mandatory registration. | would
agree with that.

M5. CHARLESWORTH. One thing |

read in the comments in soneone, | think it
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may have been NMPA's comments is that people
speak about the 30 mlIlion songs that you need
to license for -- you know, to achieve ful
coverage for a current digital service. But
the assertion was that only one to two mllion
of those really have -- are economcally
significant and that many of them are not
maybe -- | think it was a third are not
streaned at all and another third maybe had
one or two streans, which is probably |ess
than a stanp, you know. So | guess one
guestion sort of baked into this a little bit
isin terns of the cost and the effort, |
mean, should there be sort of a tiered
approach where we're | ooking at the songs that
are sort of used a lot, are they higher
priority? | nmean should we go through the
whole 30 mllion others? How does that

anal ysis inpact this analysis in terns of the
undert aki ng and what should -- or should we
really be | ooking at the whole -- all the

entire 30 mllion? And | say that w thout
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prejudice to any particular song, but it's
just sort of the reality that the cost of

adm ni stering -- you know, the adm nistration
costs vary greatly dependi ng on the usage as
a percentage of royalties and so forth.

MR JOHNSON: | think it's the
sane problemthat ASCAP and BM have
traditionally had. Look at sone nunbers where
they say that ASCAP only pays the top 24
percent of their witers, that 76 percent of
the witers don't get any! And a lot of it has
to do wth the two week sanpling but a | ot of
it has to do with songs they just can't afford
to goto track. And | had a Linked-In
di scussion with Dean Kay who wote "That's
Life," he's an ASCAP Board nenber, and he told
me that, "CGeorge, if you and | both have a
song on the charts and we're outside the two
week sample -- if we're within we get paid, if

we're outside we both get zero." So he says
also that it takes ASCAP a buck 25 to go after

a dollar, and we're just not going to do it.
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And they're legally allowed to get away with

that and it's because of the fingerprinting,
it's hard to go get that. But still, it's
kind of |ike copyright infringenent. So I
think, sure, you're tracking all those hit
songs, and that's all ASCAP and BM are about,
those hit songs. And that's all they worry
about. So | think you really should take --
you know, take a | ook at that individual
copyright even though it's a pain in the rear
end. | think it's inportant to respect the

I ndi vi dual copyright and track it, and | think
the conputer can help us do that easily.

MR DAMLE: M. Sell wood.

MR, SELLWOOD: As soneone who
cares about |icensing conprehensively and
paying correctly all the way down the tail,
woul d hope that the aspiration would be
everything. But | think as a practical matter
the correct approach is always to kind of go
fromthe top down when tal ki ng about appl ying

resources to create data availability and
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transparency. | think that that would be a
reasonable thing to do. And certainly what we
do is ook at these each on the site and work
our way down. | think just as a practical
matter it makes a | ot of sense.

MR DAMLE: M. Coleman, did you

MR, COLEMAN:. That's on the
licensee side. | would say that | don't know
If this is the answer, but if these kinds of
-- if we had -- if we advanced the statute to
the point where this kind of data needed to be
regi stered, the nost practical solution would
probably be to pick a point a tine when this
becane a requirenent for certain |licensing
organi zations and then the ol der copyrights
woul d sonehow slowy catch up. But the reason
why | woul dn't advocate a top down approach
froma theoretical perspective is because a
song that gets streaned tw ce nay get one
synchroni zation |license that pays for 100, 000

streans. And that's one of the beauties of
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havi ng different exclusive rights under
copyright is that we see as publishers
different kinds of incone fromthe sane
copyright, and the top down approach doesn't
-- wouldn't work for us.

MR JOHNSON: Just to argue real
qui ck that the top down approach doesn't work,
I mean you have Universal and Sony and all the
bi ggest top downs at ASCAP, which is al
they're worried about is the top down
approach, and they're all leaving. So, you
say, but I'mleaving, the small guy, then the
top guys are |leaving ASCAP, and all they care
about are their top 1 or 2 percent witers,
because that's where all their plays are. And
331 so | just think there's maybe a
phi | osophi cal problemthere or practical
probl em just concentrating on just the top
witers, and that's it.

MR, DAMLE: Ckay. | think we've
far exceeded our allotted tinme for this topic.

So | thank you all for your participation.
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It's very interesting and informative for us,
obviously. So | think you want to do a brief?

M5. CHARLESWORTH:  Yeah. Just
qui ckly, we hope we wll see many if not all
of you back here tonorrow for nore fun. |
can't thank you enough for spendi ng day one
wth us, and really appreciate the remarks and
the insight.

We're scheduled to start tonorrow
at 9:00, and | think we have three panels
foll owed by a general session where observers
will be allowed to corment for the record. So
until then, have a good evening and we'll see
you t onorrow.

(Wher eupon, at 4:57 p.m, the

panel was concl uded.)
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CERTIFICATE

This is to certify that the foregoing transcript

In the matter of: pyplic Roundtable

Before: ys copyright Office Music Licensing Study

Date: (06-04-2014

Place: Nashville, Tennessee

was duly recorded and accurately transcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




