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Unauthorized Use of Pre-1972 Sound Recordings

§1401 - Unauthorized use of pre-1972 sound recordings

(a) IN GENERAL.—

(1) UNAUTHORIZED ACTS.— Anyone who, on or before the last day of the

applicable transition period under paragraph (2), and without the consent of
the rights owner, engages in covered activity with respect to a sound recording
fixed before February 15,1972, shall be subject to the remedies provided in sec-
tions 502 through 505 and 1203 to the same extent as an infringer of copyright
or a person that engages in unauthorized activity under chapter 12.

(2) TERM OF PROHIBITION. —

(A) IN GENERAL.—The prohibition under paragraph (1) —

(i) subject to clause (ii), shall apply to a sound recording described in
that paragraph —

(I) through December 31 of the year that is 95 years after the year
of first publication; and

(II) for a further transition period as prescribed under subpara-
graph (B) of this paragraph; and

(ii) shall not apply to any sound recording after February 15, 2067.
(B) TRANSITION PERIODS. —

(i) PRE-1923 RECORDINGS. —In the case of a sound recording first
published before January 1, 1923, the transition period described in sub-
paragraph (A)(i)(II) shall end on December 31 of the year that is 3 years
after the date of enactment of this section.

(ii) 1923-1946 RECORDINGS. — In the case of a sound recording first
published during the period beginning on January 1, 1923, and ending
on December 31,1946, the transition period described in subparagraph
(A)(i)(IT) shall end on the date that is 5 years after the last day of the
period described in subparagraph (A)(i)(I).

(iii) 1947-1956 RECORDINGS.— In the case of a sound recording first
published during the period beginning on January 1, 1947, and ending
on December 31, 1956, the transition period described in subparagraph
(A)(i)(IT) shall end on the date that is 15 years after the last day of the
period described in subparagraph (A)(i)(D).

(iv) PosT-1956 RECORDINGS. — In the case of a sound recording fixed
before February 15, 1972, that is not described in clause (i), (ii), or (iii),
the transition period described in subparagraph (A)(i)(II) shall end on
February 15, 2067.

(3) RULE oF coNsTRUCTION. — For the purposes of this subsection, the
term “anyone” includes any State, any instrumentality of a State, and any of-
ficer or employee of a State or instrumentality of a State acting in the official
capacity of the officer or employee, as applicable.
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(b) CERTAIN AUTHORIZED TRANSMISSIONS AND REPRODUCTIONS. — A pub-
lic performance by means of a digital audio transmission of a sound recording
fixed before February 15, 1972, or a reproduction in an ephemeral phonorecord
or copy of a sound recording fixed before February 15, 1972, shall, for purposes
of subsection (a), be considered to be authorized and made with the consent of
the rights owner if —

(1) the transmission or reproduction would satisfy the requirements for
statutory licensing under section 112(e)(1) or section 114(d)(2), or would be
exempt under section 114(d)(1), as the case may be, if the sound recording were
fixed on or after February 15, 1972; and

(2) the transmitting entity pays the statutory royalty for the transmission
or reproduction pursuant to the rates and terms adopted under sections 112(e)
and 114(f), and complies with other obligations, in the same manner as re-
quired by regulations adopted by the Copyright Royalty Judges under sections
112(e) and 114(f) for sound recordings that are fixed on or after February 15,
1972, except in the case of a transmission that would be exempt under section
114(d)(1).

(c) CERTAIN NONCOMMERCIAL USES OF SOUND RECORDINGS THAT ARE
Not BEING COMMERCIALLY EXPLOITED. —

(1) IN GENERAL.—Noncommercial use of a sound recording fixed before
February 15, 1972, that is not being commercially exploited by or under the
authority of the rights owner shall not violate subsection (a) if —

(A) the person engaging in the noncommercial use, in order to deter-
mine whether the sound recording is being commercially exploited by or
under the authority of the rights owner, makes a good faith, reasonable
search for, but does not find, the sound recording—

(i) in the records of schedules filed in the Copyright Office as de-
scribed in subsection (f)(5)(A); and

(ii) on services offering a comprehensive set of sound recordings for
sale or streaming;

(B) the person engaging in the noncommercial use files a notice identify-
ing the sound recording and the nature of the use in the Copyright Office
in accordance with the regulations issued under paragraph (3)(B); and

(C) during the 9o-day period beginning on the date on which the notice
described in subparagraph (B) is indexed into the public records of the
Copyright Office, the rights owner of the sound recording does not, in
its discretion, opt out of the noncommercial use by filing notice thereof
in the Copyright Office in accordance with the regulations issued under
paragraph (5).

(2) RULES OF CONSTRUCTION. — For purposes of this subsection —

(A) merely recovering costs of production and distribution of a sound
recording resulting from a use otherwise permitted under this subsection
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does not itself necessarily constitute a commercial use of the sound record-
ing;

(B) the fact that a person engaging in the use of a sound recording also
engages in commercial activities does not itself necessarily render the use
commercial; and

(C) the fact that a person files notice of a noncommercial use of a sound
recording in accordance with the regulations issued under paragraph (3)(B)
does not itself affect any limitation on the exclusive rights of a copyright
owner described in section 107, 108, 109, 110, or 112(f) as applied to a claim
under subsection (a) of this section pursuant to subsection (f)(1)(A) of this
section.

(3) NOTICE OF COVERED ACTIVITY.— Not later than 180 days after the date

of enactment of this section, the Register of Copyrights shall issue regulations
that—

(A) provide specific, reasonable steps that, if taken by a filer, are suffi-
cient to constitute a good faith, reasonable search under paragraph (1)(A) to
determine whether a recording is being commercially exploited, including
the services that satisfy the good faith, reasonable search requirement under
paragraph (1)(A) for purposes of the safe harbor described in paragraph (4)
(A); and

(B) establish the form, content, and procedures for the filing of notices
under paragraph (1)(B).

(4) SAFE HARBOR. —

(A) IN GENERAL.—A person engaging in a noncommercial use of a
sound recording otherwise permitted under this subsection who establishes
that the person made a good faith, reasonable search under paragraph (1)
(A) without finding commercial exploitation of the sound recording by or
under the authority of the rights owner shall not be found to be in viola-
tion of subsection (a).

(B) STEPS SUFFICIENT BUT NOT NECESSARY.— Taking the specific, rea-
sonable steps identified by the Register of Copyrights in the regulations
issued under paragraph (3)(A) shall be sufficient, but not necessary, for a
filer to satisfy the requirement to conduct a good faith, reasonable search
under paragraph (1)(A) for purposes of subparagraph (A) of this paragraph.
(5) OPTING OUT OF COVERED ACTIVITY.—

(A) In GeNERAL. — Not later than 180 days after the date of enactment of
this section, the Register of Copyrights shall issue regulations establishing
the form, content, and procedures for the rights owner of a sound record-
ing that is the subject of a notice under paragraph (1)(B) to, in its discretion,
file notice opting out of the covered activity described in the notice under
paragraph (1)(B) during the 9o-day period beginning on the date on which
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the notice under paragraph (1)(B) is indexed into the public records of the
Copyright Office.

(B) RULE oF coNsTRUCTION.— The fact that a rights holder opts out
of a noncommercial use of a sound recording by filing notice thereof in
the Copyright Office in accordance with the regulations issued under sub-
paragraph (A) does not itself enlarge or diminish any limitation on the
exclusive rights of a copyright owner described in section 107,108,109, 110,
or 112(f) as applied to a claim under subsection (a) of this section pursuant
to subsection (f)(1)(A) of this section.

(6) CIVIL PENALTIES FOR CERTAIN ACTS.—

(A) FILING OF NOTICES OF NONCOMMERCIAL USE.— Any person who
willfully engages in a pattern or practice of filing a notice of noncommer-
cial use of a sound recording as described in paragraph (1)(B) fraudulently
describing the use proposed, or knowing that the use proposed is not per-
mitted under this subsection, shall be assessed a civil penalty in an amount
that is not less than $250, and not more than $1000, for each such notice, in
addition to any other remedies that may be available under this title based
on the actual use made.

(B) FILING OF OPT-OUT NOTICES. —

(i) IN GENERAL.— Any person who files an opt-out notice as de-
scribed in paragraph (1)(C), knowing that the person is not the rights
owner or authorized to act on behalf of the rights owner of the sound
recording to which the notice pertains, shall be assessed a civil penalty
in an amount not less than $250, and not more than $1,000, for each
such notice.

(ii) PATTERN OR PRACTICE.— Any person who engages in a pattern
or practice of making filings as described in clause (i) shall be assessed
a civil penalty in an amount not less than $10,000 for each such filing.
(C) DerINTTION. — For purposes of this paragraph, the term “knowing” —

(i) does not require specific intent to defraud; and

(ii) with respect to information about ownership of the sound record-
ing in question, means that the person—

(I) has actual knowledge of the information;
(II) acts in deliberate ignorance of the truth or falsity of the in-
formation; or
(IIT) acts in grossly negligent disregard of the truth or falsity of
the information.
(d) PAYMENT OF ROYALTIES FOR TRANSMISSIONS OF PERFORMANCES BY
DiIRECT LICENSING OF STATUTORY SERVICES. —
(1) IN GENERAL. — A public performance by means of a digital audio trans-
mission of a sound recording fixed before February 15,1972, shall, for purposes
of subsection (a), be considered to be authorized and made with the consent of
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the rights owner if the transmission is made pursuant to a license agreement
voluntarily negotiated at any time between the rights owner and the entity
performing the sound recording.

(2) PAYMENT OF ROYALTIES TO NONPROFIT COLLECTIVE UNDER CERTAIN
LICENSE AGREEMENTS. —

(A) LICENSES ENTERED INTO ON OR AFTER DATE OF ENACTMENT. — To
the extent that a license agreement described in paragraph (1) entered into
on or after the date of enactment of this section extends to a public per-
formance by means of a digital audio transmission of a sound recording
fixed before February 15,1972, that meets the conditions of subsection (b) —

(i) the licensee shall, with respect to such transmission, pay to the col-
lective designated to distribute receipts from the licensing of transmis-
sions in accordance with section 114(f), 50 percent of the performance
royalties for that transmission due under the license; and

(ii) the royalties paid under clause (i) shall be fully credited as pay-
ments due under the license.

(B) CERTAIN AGREEMENTS ENTERED INTO BEFORE ENACTMENT.— To
the extent that a license agreement described in paragraph (1), entered into
during the period beginning on January 1 of the year in which this section
is enacted and ending on the day before the date of enactment of this sec-
tion, or a settlement agreement with a preexisting satellite digital audio
radio service (as defined in section 114(j)) entered into during the period
beginning on January 1, 2015, and ending on the day before the date of
enactment of this section, extends to a public performance by means of a
digital audio transmission of a sound recording fixed before February 15,
1972, that meets the conditions of subsection (b) —

(i) the rights owner shall, with respect to such transmission, pay to the
collective designated to distribute receipts from the licensing of trans-
missions in accordance with section 114(f) an amount that is equal to
the difference between —

(I) 50 percent of the difference between —

(aa) the rights owner’s total gross performance royalty fee re-
ceipts or settlement monies received for all such transmissions
covered under the license or settlement agreement, as applicable;
and

(bb) the rights owner’s total payments for outside legal expens-
es, including any payments of third-party claims, that are directly
attributable to the license or settlement agreement, as applicable;
and
(II) the amount of any royalty receipts or settlement monies under

the agreement that are distributed by the rights owner to featured
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and nonfeatured artists before the date of enactment of this section;

and

(ii) the royalties paid under clause (i) shall be fully credited as pay-
ments due under the license or settlement agreement, as applicable.

(3) DISTRIBUTION OF ROYALTIES AND SETTLEMENT MONIES BY COLLEC-
TIVE.— The collective described in paragraph (2) shall, in accordance with
subparagraphs (B) through (D) of section 114(g)(2), and paragraphs (5) and
(6) of section 114(g), distribute the royalties or settlement monies received
under paragraph (2) under a license or settlement described in paragraph (2),
which shall be the only payments to which featured and nonfeatured artists
are entitled by virtue of the transmissions described in paragraph (2), except
for settlement monies described in paragraph (2) that are distributed by the
rights owner to featured and nonfeatured artists before the date of enactment
of this section.

(4) PAYMENT OF ROYALTIES UNDER LICENSE AGREEMENTS ENTERED BE-
FORE ENACTMENT OR NOT OTHERWISE DESCRIBED IN PARAGRAPH (2).—

(A) In GeNERAL.—To the extent that a license agreement described in
paragraph (1) entered into before the date of enactment of this section, or
any other license agreement not as described in paragraph (2), extends to
a public performance by means of a digital audio transmission of a sound
recording fixed before February 15, 1972, that meets the conditions of sub-
section (b), the payments made by the licensee pursuant to the license shall
be made in accordance with the agreement.

(B) ADDITIONAL PAYMENTS NOT REQUIRED.— To the extent that a li-
censee has made, or will make in the future, payments pursuant to a license
as described in subparagraph (A), the provisions of paragraphs (2) and (3)
shall not require any additional payments from, or additional financial ob-
ligations on the part of, the licensee.

(C) RuLE oF consTRUCTION. — Nothing in this subsection may be con-
strued to prohibit the collective designated to distribute receipts from the
licensing of transmissions in accordance with section 114(f) from admin-
istering royalty payments under any license not described in paragraph (2).

(e) PREEMPTION WITH RESPECT TO CERTAIN PAST ACTS. —

(1) INn GeNERAL.— This section preempts any claim of common law copy-
right or equivalent right under the laws of any State arising from a digital
audio transmission or reproduction that is made before the date of enactment
of this section of a sound recording fixed before February 15, 1972, if —

(A) the digital audio transmission would have satisfied the requirements
for statutory licensing under section 114(d)(2) or been exempt under sec-
tion 114(d)(1), or the reproduction would have satisfied the requirements
of section 112(e)(1), as the case may be, if the sound recording were fixed on
or after February 15, 1972; and
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(B) either —

(i) except in the case of a transmission that would have been exempt
under section 114(d)(1), not later than 270 days after the date of enact-
ment of this section, the transmitting entity pays statutory royalties and
provides notice of the use of the relevant sound recordings in the same
manner as required by regulations adopted by the Copyright Royalty
Judges for sound recordings that are fixed on or after February 15, 1972,
for all the digital audio transmissions and reproductions satisfying the
requirements for statutory licensing under sections 112(e)(1) and 114(d)
(2) during the 3 years before that date of enactment; or

(ii) an agreement voluntarily negotiated between the rights owner
and the entity performing the sound recording (including a litigation
settlement agreement entered into before the date of enactment of this
section) authorizes or waives liability for any such transmission or re-
production and the transmitting entity has paid for and reported such
digital audio transmission under that agreement.

(2) RULE OF CONSTRUCTION FOR COMMON LAW COPYRIGHT.— For pur-

poses of paragraph (1), a claim of common law copyright or equivalent right
under the laws of any State includes a claim that characterizes conduct subject
to that paragraph as an unlawful distribution, act of record piracy, or similar
violation.

(3) RULE OF CONSTRUCTION FOR PUBLIC PERFORMANCE RIGHTS. — Noth-

ing in this section may be construed to recognize or negate the existence of
public performance rights in sound recordings under the laws of any State.
(f) LIMITATIONS ON REMEDIES.

(1) FaIr USE; USES BY LIBRARIES, ARCHIVES, AND EDUCATIONAL INSTI-

TUTIONS. —

(A) IN GeNERAL.— The limitations on the exclusive rights of a copyright

owner described in sections 107, 108, 109, 110, and 112(f) shall apply to a
claim under subsection (a) with respect to a sound recording fixed before
February 15, 1972.

(B) RULE OF CONSTRUCTION FOR SECTION 108(H).— With respect to

the application of section 108(h) to a claim under subsection (a) with re-
spect to a sound recording fixed before February 15, 1972, the phrase “dur-
ing the last 20 years of any term of copyright of a published work” in such
section 108(h) shall be construed to mean at any time after the date of
enactment of this section.

(2) Actions.—The limitations on actions described in section 507 shall

apply to a claim under subsection (a) with respect to a sound recording fixed
before February 15, 1972.

(3) MATERIAL ONLINE. — Section 512 shall apply to a claim under subsec-

tion (a) with respect to a sound recording fixed before February 15, 1972.
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(4) PrRINCIPLES OF EQUITY.— Principles of equity apply to remedies for a
violation of this section to the same extent as such principles apply to remedies
for infringement of copyright.

(5) FILING REQUIREMENT FOR STATUTORY DAMAGES AND ATTORNEYS
FEES. —

(A) FILING OF INFORMATION ON SOUND RECORDINGS. —

(i) FILING REQUIREMENT. — Except in the case of a transmitting en-
tity that has filed contact information for that transmitting entity under
subparagraph (B), in any action under this section, an award of statutory
damages or of attorneys’ fees under section 504 or 505 may be made with
respect to an unauthorized use of a sound recording under subsection
(a) only if—

(I) the rights owner has filed with the Copyright Office a schedule
that specifies the title, artist, and rights owner of the sound recording
and contains such other information, as practicable, as the Register
of Copyrights prescribes by regulation; and

(II) the use occurs after the end of the 9o-day period beginning
on the date on which the information described in subclause (I) is
indexed into the public records of the Copyright Office.

(ii) RecuraTIONS. — Not later than 180 days after the date of enact-
ment of this section, the Register of Copyrights shall issue regulations
that—

(I) establish the form, content, and procedures for the filing of
schedules under clause (i);

(II) provide that a person may request that the person receive
timely notification of a filing described in subclause (I); and

(III) set forth the manner in which a person may make a request
under subclause (II).

(B) FILING OF CONTACT INFORMATION FOR TRANSMITTING ENTI-

TIES.—

(i) FILING REQUIREMENT. — Not later than 30 days after the date of
enactment of this section, the Register of Copyrights shall issue regula-
tions establishing the form, content, and procedures for the filing of
contact information by any entity that, as of the date of enactment of
this section, performs a sound recording fixed before February 15, 1972,
by means of a digital audio transmission.

(ii) TIME LIMIT ON FILINGS. — The Register of Copyrights may ac-
cept filings under clause (i) only until the 18oth day after the date of
enactment of this section.

(iii) LIMITATION ON STATUTORY DAMAGES AND ATTORNEYS FEES.—

(I) LimrTaTION. — An award of statutory damages or of attorneys’
fees under section 504 or 505 may not be made against an entity that
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has filed contact information for that entity under clause (i) with
respect to an unauthorized use by that entity of a sound recording
under subsection (a) if the use occurs before the end of the 9o-day pe-
riod beginning on the date on which the entity receives a notice that—
(aa) is sent by or on behalf of the rights owner of the sound
recording;
(bb) states that the entity is not legally authorized to use that
sound recording under subsection (a); and
(cc) identifies the sound recording in a schedule conforming
to the requirements prescribed by the regulations issued under

subparagraph (A)(ii).

(II) UNDELIVERABLE NOTICES.— In any case in which a notice
under subclause (I) is sent to an entity by mail or courier service and
the notice is returned to the sender because the entity either is no
longer located at the address provided in the contact information
filed under clause (i) or has refused to accept delivery, or the notice is
sent by electronic mail and is undeliverable, the 9go-day period under
subclause (I) shall begin on the date of the attempted delivery.

(C) SecTION 412.—Section 412 shall not limit an award of statutory
damages under section 504(c) or attorneys’ fees under section 505 with
respect to a covered activity in violation of subsection (a).

(6) APPLICABILITY OF OTHER PROVISIONS. —

(A) IN GENERAL.— Subject to subparagraph (B), no provision of this
title shall apply to or limit the remedies available under this section except
as otherwise provided in this section.

(B) APPLICABILITY OF DEFINITIONS. —Any term used in this section
that is defined in section 101 shall have the meaning given that term in
section 101.

(g) APPLICATION OF SECTION 230 SAFE HARBOR.— For purposes of section
230 of the Communications Act of 1934 (47 U.S.C. 230), subsection (a) shall be
considered to be a “law pertaining to intellectual property” under subsection (e)
(2) of such section 230.

(h) AppLicATION TO RiGHTS OWNERS. —

(1) TRANSFERS. — With respect to a rights owner described in subsection

(D(2)(B)—

(A) subsections (d) and (e) of section 201 and section 204 shall apply to a
transfer described in subsection (I)(2)(B) to the same extent as with respect
to a transfer of copyright ownership; and

(B) notwithstanding section 411, that rights owner may institute an ac-
tion with respect to a violation of this section to the same extent as the
owner of an exclusive right under a copyright may institute an action under
section 501(b).

334

Copyright Law of the United States



Unauthorized Use of Pre-1972 Sound Recordings NOTES

(2) APPLICATION OF OTHER PROVISIONS. — The following provisions shall
apply to a rights owner under this section to the same extent as any copyright
owner:

(A) Section 112(€e)(2).

(B) Section 112(e)(7).

(C) Section 114(e).

(D) Section 114(h).

(i) EPHEMERAL RECORDINGS. — An authorized reproduction made under this
section shall be subject to section 112(g) to the same extent as a reproduction of
a sound recording fixed on or after February 15, 1972.

(j) RULE OF CONSTRUCTION. — A rights owner of, or featured recording artist
who performs on, a sound recording under this chapter shall be deemed to be
an interested copyright party, as defined in section 1001, to the same extent as a
copyright owner or featured recording artist under chapter 10.

(k) TREATMENT OF STATES AND STATE INSTRUMENTALITIES, OFFICERS, AND
EMmPLOYEES. — Any State, and any instrumentality, officer, or employee described
in subsection (a)(3), shall be subject to the provisions of this section in the same
manner and to the same extent as any nongovernmental entity.

() DeriNITIONS. — In this section:

(1) CoveRED ACTIVITY.— The term “covered activity” means any activity
that the copyright owner of a sound recording would have the exclusive right
to do or authorize under section 106 or 602, or that would violate section 1201
or 1202, if the sound recording were fixed on or after February 15, 1972.

(2) RicHTS OWNER. — The term “rights owner” means —

(A) the person that has the exclusive right to reproduce a sound record-
ing under the laws of any State, as of the day before the date of enactment
of this section; or

(B) any person to which a right to enforce a violation of this section
may be transferred, in whole or in part, after the date of enactment of this
section, under —

(i) subsections (d) and (e) of section 201; and
(ii) section 204.

Chapter14 - Notes

1. In 2018, the Orrin G. Hatch-Bob Goodlatte Music Modernization Act added chapter 14.
Pub. L. No. 115-264, 132 Stat. 3676, 3728.
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